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No. 5793. 


Epwarp J. Gay & Co. vs. Eaton & Barstow. 8S. CRANWILL, ASSIGNEE OF 
DEFENDANTS. JOHN B. BEHM ET AL., INTERVENORS. 

In this case it was manifestly the intention of the parties to the agreement that the 
proceeds of the property sequestered should remain on deposit until the contro- 
versy then pending should be determined, and that the money should be paid to 
the party winning. The sequestration having been dissolved, the property must 
be returned to the possession of the party from whom it was taken—that is, the 
intervenors. 

PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 
Merrick, Race & Foster, for plaintiffs and appellees. A. & W. Voor- 
hies, for 8. Cranwill, assignee of defendants and appellants. Breaux, 

Fenner & Hall, for intervenors and appellees. ’ 

Lupe.ine, C. J. Eaton and Barstow, planters in St. Landry, were sued 
in New Orleans for a debt, and certain hogsheads of molasses and bar- 
rels of sugar were sequestered in the possession of Payne, Dameron & 

Co. The molasses and sugar had been consigned to them for account 

of J. B. Behm et al., who intervened in said suit and bonded the prop-., 

erty. The order to bond the property was subsequently set aside by 
the court; and the intervenors and the plaintiffs agreed that the prop- 
erty might be sold and that the proceeds of the sale should be deposited 

in the New Orleans National Bank, which was done. The bank gave a 
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-receipt for the money, to be paid on the order of the Fourth District 
Court. Eaton & Barstow, the defendants, do not appear to have taken 
any interest in the contract for themselves. 

The suit was dismissed for want of jurisdiction ratione persone. And 
Eaton & Barstow having gone into bankruptcy in the meantime, their 

assignee sued the bank for the money in the United States District 
Court. 

J. B. Behm et al., the intervenors in the above mentioned suit, now 
ask for an order on the bank for the money, inasmuch as the judgment 
of the court aforesaid is silent on this point, and the bank requires an 
order from the court to pay to protéct itself. 

It was manifestly the intention of the parties to the agreement that 
the proceeds of the property sequestered should remain on deposit 
until the decision of the controversy then pending should be deter- 
mined, and that the money s!:ould be paid to the party winning. The 
sequestration having been dissolved, the property must be returned to 
the possession of the party from whom it was taken—that is, the inter- 
‘venors. 

It is therefore ordered that the judgment be affirmed, with costs of 
appeal. 

Rehearing refused. 


No. 5394. 
ATHENS MANUFACTURING CoMPANY OF GEORGIA vs. THomMaAs H. Hunt. 


Plaintiff contends that defendant was an accommodation indorser, therefore a 
surety, and consequently not entitled to notice of dishonor. The authorities 
cited in support of the position are to the effect that the obligation of one whose 
name was placed on the back of a note or bill before indorsement by the payee is 
not that of an indorser, under the commercial law, but of an ordinary surety, 
and he cannot avail himself of the want of notice. But this was not the case of 
defendant, who was the indorsee of the payee. He was a necessary party to the 
bill at the time plaintiff acquired it under his indorsement. 

gees from the Fourth District Court, parish of Orleans. Lynch, J. 

Albert Voorhies, for plaintiff and appellant. Thomas Hunton, for 
defendant and appellee. 

Wvty, J. Plaintiff appeals from the judgment, rejecting its demand 
against the defendant, who was sued as the indorser of a bill of ex- 
change for five hundred pounds sterling, drawn by B. L. Fecklin, at 
Wilmington, on the seventh of October, 1874, on Messrs. C. Joyce & Co., 
London, payable sixty days after sight. 

The obligation of an indorser is conditional. Due notice of protest of 


a foreign bill is necessary to fix the liability of an indorser. 
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Athens Manufacturing Company of Georgia vs. Hunt. 

In the case at bar plaintiff has failed to show that defendant received’ 
proper notice of dishonor of the bill. 

Plaintiff, however, contends that defendant was an accommodation in- 
‘dorser, therefore a surety, and consequently not entitled to notice of dis- 
honor. The authorities cited in support of the position are to the effect 
that the obligation of one whose name was placed on the back of a note 
or bill before indorsement by the payee is not that of an indorser under 
the commercial law, but of an ordinary surety, and he cannot avail him- 
self of the want of notice. 

This was not the case of defendant, who was the indorsee of the payee. 
He was a necessary party to the bill at the time plaintiff acquired it un- 
‘der his indorsement. 

In the petition plaintiff alleges that the bill was indorsed by the payee, 
E. G. Westmoreland, to the order of Thomas H. Hunt, the defendant. 
‘The judgment was correct. 

Judgment affirmed. 

Rehearing refused. 








No. £950. 


“Virernia A. TaLBot, Wipow OF THE LATE R. A. Porter, vs. W. H. Hunt, 
' ‘'TESTAMENTARY EXECUTOR, ET AL. 


"This case must be decided under the provisions of the Code of 1870, the alleged legit- 
imation having occurred since that year. Plaintiff, who claims the legitimation 
of her children, has failed to show a compliance with article 198 or article 200 of 
said Code. : 

Reliance is placed on a notarial act of acknowledgment executed by the deceased on 
the twenty-fifth of May, 1869, five years before the marriage, to establish the legal 
acknowledgments. That act acknowledges them‘as the natural children of the 
father, but had no reference to legitimation, and the mother did not join in it. 
It is not such acknowledgment as is required by article 198, Revised Civil Code, 
which was in force at the date of the marriage in 1874, and cannot be taken as a 
compliance with article 209, as it was not intended by the father to legitimate 
them. 

Article 198, which is materially changed in this respect from the corresponding 
article in the Code of 1825, requires that both parents must make an acknowledg- 
ment, before a notary and two witnesses, of their children, in order that their 
marriage shall have the effect of legitimating such children born prior to the 
marriage, when they are not acknowledged in their contract of marriage, and 
this cannot say that the acknowledgment in this instance, made by only one of 
the parents, before the change in the law and with no reference to legitimation, 
is sufficient under the law in force at the date of the marriage, and which must 


eontrol in this case. . 


PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
A W. O. Denegre, for plaintiff and appellee. Cotton & Lery, for defend- 
ants and appellants. 

Howet1, J. The plaintiff, widow of R. A. Porter, deceased, sues in behalf 
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of their minor children, to annul the will of said deceased, on the ground 
that the marriage of plaintiff and deceased subsequent to the making 
of said will legitimated their children and operated a revocation of the 
will and conferred on them the same rights as if they had actually been 
born after the making of the will, and she invokes the case of the suc- 
cession of Cabaleiro, 24 An. 573, to sustain her demand and the judg- 
ment in her favor in the lower court. 

This case must be decided under the provisions of the Code of 1870, 
the alleged legitimation having occurred since that year, and we think 
the plaintiff has failed to show a compliance with article 198 of said 
Code, or article 200, which read: 

“ Article 198.—Children born out of marriage, except those who are 
born from an incestuous or adulterous connection, may be legitimated 
by the subsequent marriage of their father and mother, whenever the. 
latter have legally acknowledged them for their children, either before 
their marriage, by an act passed before a notary and two witnesses, or 
by their contract of marriage itself.” 

“Article 200.—A natural father or mother shall have the power to legit- 
imate his or her natural children by an act passed before a notary and 
two witnesses, declaring that it is the intention of the parent making 
the declaration to legitimate such child or children.” 

The former article applies specially to this case, and by its require- 
ments the two parents must both make the acknowledgment, by an act 
passed before a notary and two witnesses, or in their contract of mar- 
riage itself. There must be a concurrence of the intention of both 
parents evidenced in one or the other mode mentioned in this article. 

It is not contended or suggested that such acknowledgment was made 
in the contract of marriage; but reliance is placed on a notarial act of 
acknowledgment executed by the deceased on twenty-fifth May, 1869, 
' (five years before the marriage) to establish the “legal acknowledg- 
ment.” That act acknowledges them as the natural children (totidem 
verbis) of the father, but had no reference to legitimation, and the 
mother did not join in it. It is not such acknowledgment as is required 
by article 198, R. C. C., which was in force at the date of the marriage 
in 1874, and cannot be taken as a compliance with article 200, as it was 
not intended by the father to legitimate them. 

We think article 198, which is materially changed in this respect from 
the corresponding article in the Code of 1825, requires that both parents 
must make an acknowledgment before a notary and two witnesses, of 
their children, in order that their marriage shall have the effect of 
legitimating such children born prior to the marriage, when they are 
not acknowledged in their contract of marriage, and we cannot say that 
the acknowledgment in this instance, made by only one of the parents 
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before the change in the law and with no reference to legitimation, is 
sufficient under the law in force at the date of the marriage and which 
must control in this case. “ Ita lex scripta est.” 
It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendants, with costs. 
Rehearing refused. 


No. 5487. 
STATE OF LOUISIANA Vs. JACK OWENS. 


It is clear that the plea of autrefois acquit cannot avail the defendant in this case. 
The offense for which he was tried at the June term of 1874 is entirely different 
from the one of which he was convicted at the ensuing October term. The 
judgment in the former case was arrested because the offense of which the ac- 
cused was found guilty was not properly set forth in the instrument, and in 
other respects the indictment was defective. This does not bar a prosecution for 
the same or asecond offense. A new indictment in such a case may be preferred, 
and the former conviction and discharge cannot be pleaded in bar. 

PPEAL from the Superior Criminal Court, parish of Orleans, 
+41 Atocha,J. <A. P. Field, Attorney General, fof plaintiff and appellee. 
Charles H. Luzenberg, for defendant and appellant. 

TatiaFeRRO, J. The appellant in this case was prosecuted under in- 
formation presented to the Superior Criminal Court of New Orleans 
charging that on the fourth of May, 1874, the appellant, in the night 
time, broke and entered the dwelling-house of one F. J. Hertleb with in- 
tent to steal. He was convicted and sentenced to hard labor in the Peni- 
tentiary for ten years. He appeals from this sentence. The case is 
before this court on a bill of exceptions, which sets forth that the judge 
a quo overruled the defendant’s plea of autrefois acquit, interposed by 
him upon hearing the information read, and thereupon ordered the de- 
fendant to be arraigned on the information filed and to be held for trial 
thereon. The information in this case was filed on the eleventh of July, 
1874. At the June term of that court, the same year, the defendant was 
arraigned on an indictment charging that he did, on the fourth of May, 
1874, in the night time, with intent to steal, break and enter the dwelling- 
house of one C. Levy, and did commit an assault upon said C. Levy, 
then lawfully present in the said house. The jury brought in a verdict 
of “guilty, without capital punishment.” A motion was made in arrest 
of judgment, which was sustained and the defendant discharged, There- 
upon the information was filed, under which he was tried, convicted, and 


sentenced to ten years’ imprisonment at hard labor in the Penitentiary. . 


It is clear that the plea of autrefois acquit cannot avail the defendant. 
‘The offense for which he was tried at the June term, 1874, is entirely dif- 








6 SUPREME COURT OF LOUISIANA, 








State of Louisiana vs. Owens. 








ferent from the one of which he was convicted at the ensuing October 
term. The judgment in the former case was arrested because the of- 
fense of which the accused was found guilty was not properly set forth 
in the instrument, and in other respects the indictment was defective. 
This does not bar a prosecution for the same or a lesser offense. A new 
indictment in such a case may be prepared and the former conviction 
and discharge cannot be pleaded in bar. Wharton’s American Criminak 
Law, page 554; Archbold’s Criminal Practice, page 361. 
It is ordered that the judgment appealed from be affirmed. 


No. 4380. 
Peter Dyer vs. PETER RIELEY AND THomMAS P. LEATHERS ET AL. 


The mate of steamboat Natchez was not acting within the scope of his employment 
at the time he committed the offense complained of in this case, and the plaintiff, 
who was employed as a roustabout on said boat, and who suffered in consequence. 
of the alleged offense, cannot recover against the Natchez for the damages sus- 
tained by him in consequence of the offense. 

Masters and employers are answerable for the damages occasioned by their servants. 
in the exercise of the functions in which they are employed. This responsibility, 
however, only attaches when they might have prevented the act which caused the 
damages, and have not done so. Revised Code, article 2320. But this case, as dis- 
closed by the record, does not come within the provisions of said article of the 
Code. 

PPEAL from the Fifth District Court, parish of Orleans. Leauwmont,. 
J. Jury trial. John M. Bonner and J. W. Kerr, for plaintiff and 
appellee. Randolph, Singleton & Browne, for defendants and appellants. 

Wyty, J. Plaintiff alleges that on the twenty-second day of January, 
1871, while he was employed as a roustabout on the steamboat Natchez, 
the mate of said boat, Peter Rieley, while acting within the scope of his 
duties and without any fault of plaintiff, threw a pine knot at plaintiff, 
which struck him in the eye and put it out; he, therefore, sues the de- 
fendants, Peter Rieley, Thomas P. Leathers, and Anthony Pauley, the 
mate and owners of the Natchez, for twenty thousand dollars damages. 

The court gave judgment on the verdict of a jury against all the de~ 
fendants for five thousand dollars damages. 

From this judgment Thomas P. Leathers and Anthony Pauley, the 
owners of the Natchez, have appealed. Peter Rieley, the mate, has not. 
appealed. 

Shortly after the boat left Baton Rouge on thé day mentioned in the 
petition, plaintiff, with two other employees, was going from the bow 
toward the stern of the boat, on the starboard side, when a pine knot, 
was thrown from the boiler deck and struck plaintiff in the eye, causing 
the injury which resulted in its loss. It is charged that Peter Rieley, 
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the mate, threw this pine knot, one of the witnesses testifying that he 
looked up about the time it was thrown and saw him. This occurred 
about five o’clock in the morning, while it was quite dark, the night be- 
ing unusually dark. 

Another witness declared that, immediately after the occurrence, he 
went upon the boiler deck and found Peter Rieley and saw a pile of pine 
knots near him, and this witness testified also that he committed the of- 
fense. 

The theory of plaintiffs counsel is that the mate was on watch and 
was prepared to throw these pine knots at any one he supposed was 
tampering with the whisky barrels, which were stowed near where the 
plaintiff was struck; that on a previous trip the barrels had been bored 
into and a considerable amount of whisky had been stolen; that the 
deckhands had been threatened by the mate and also by the captain; 
that while the mate was thus on watch with his pine knots ready, he 
discovered plaintiff and two other men standing near the whisky barrels, 
and, suspecting that they were about tampering with these barrels, he 
threw the pine knot which caused the injury to plaintiff. 

He co itends that the mate was on watch guarding this whisky, and 
that he committed the crime while acting within the scope of his em- 
ployment, and, therefore, the appellants, the owners of the boat, are re- 
sponsible. He develops this theory by the following argument, which 
we copy from his brief: 

“The mate was clearly acting within the scope of his duties when he 
committed the act which injured the plaintiff. Common carriers are re- 
sponsible for the safe transportation and delivery of all goods intrusted 
to their care. Hence, it becomes their duty and the duty of their em- 
ployees to guard and protect all freight on their vessels. To perform 
this duty more effectually watches are established. Consequently, what- 
ever is done by an officer on watch in the way of guarding and protect- 
ing the freight is done within the line of his duty. Captain Leathers 
had retired to bed just before the boat reached Baton Rouge. The 
mate was then called and took charge of the boat. He landed the boat. 
at Baton Rouge, and just above this point the mate, thinking some of 
the crew were about going into the whisky barrels, threw the pine knot 
that knocked out the plaintiff's eye. Whisky had been abstracted on 
the previous trip of the boat, and the mate was on the lookout for a 
repetition of the offense. Captain Leathers said in the presence of. the 
crew that stealing whisky had to be stopped, and the mate threatened 
the crew with broken heads on this account. The captain and the mate, 
therefore, put their heads together to devise some means to stop the 
stealing of whisky. The boiler deck overlooked the main deck where 
the whisky was stowed on the guards, and this was the point from which 
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they kept a lookout with their pile of pine knots. These pine knots 
were placed there for the purpose of protecting the whisky, and Captain 
Leathers must have known the fact, for it is very improbable that the 
mate had pine knots carried up to the boiler deck at the hour in the 
morning when he was called, just below Baton Rouge, to go on watch. 
But, be this as it may, the mate was on watch at the time he threw the 
pine knot, and it matters not whether he did the act with Captain 
Leathers’ consent or knowledge or not. He was in the performance of 
his duty of keeping guard over the freight on the boat when he did the 
injury, and his employers are responsible for the consequences of his 
act. The mate chose the throwing of pine knots as a means of carrying 
out his orders to guard this whisky, and the owners are responsible for 
his negligence or imprudence in making such a selection.” 

Now, the error of this argument lies in assuming as facts certain as- 
sertions which are wholly unsupported by evidence. 

There is not a particle of proof that the mate had orders to guard 
the whisky, or that he was put on duty as a watchman, or that he and 
the captain put their heads together to devise some means to stop the 
stealing of whisky, or that the throwing of pine knots was chosen by 
the mate as the means of carrying out his orders to guard the whisky. 

Peter Rieley, the mate, was on watch, that is, he was on duty as mate. 
He was not the watchman of the boat. At the time plaintiff received 
the injury there was a regular watchman on duty on the main deck. 
There is not a particle of evidence that it is part of the usual duties of 
a mate to guard the whisky or to throw pine knots from the boiler 
deck to the main deck. And, as before remarked, the mate received 
from the captain no special orders to perform this duty. The captain 
not only gave no such orders, but he was in utter ignorance of the whole 
affair. 

The captain was master of the boat. The act was not done under his 
orders or with his knowledge or consent. And the duties of the mate, 
in this regard, were no greater from the circumstance that the captain 
had retired to bed. 

Our conclusion is that the mate was not acting within the scope of his 
employment at the time he committed the crime; and the plaintiff, who 
was employed as a roustabout on the steamboat Natchez, cannot re- 
eover against appellants, the owners of said boat, for the damages sus- 
tained by him in consequence of said offense. Masters and employers 
are answerable for the damages occasioned by their servants “in the 
exercise of the functions in which they are employed.” This responsi- 
bility, however, “only attaches when they might have prevented the act 
which caused the damages and have not done so.” Revised Code, 2320. 


The authorities cited by plaintiff, to wit: Wharton on Negligence, par- 
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agraph 171; 46 N. Y. 23; 12 Allen 52; 50 Mo. 104; 11 American Reports 
405; 21 Ohio 518; Shearman and Redfield on Negligence, paragraph 65, 
and 17 Wallace 557, all proceed on the theory that the act of the ser- 
vant is done within the general scope of his employment. This is good 
law, but the case disclosed by the record does not come within the pro- 
vision thereof. 

It is therefore ordered that the judgment herein against Thomas P. 
Leathers and Anthony Pauley, the owners of the steamboat Natchez, be 
set aside and annulled, and, as to them, that plaintiff's demand be re- 
jected with costs of both courts. 

The Chief Justice dissents, and reserves the right to file his reasons 
hereafter. 

Rehearing refused. 





No. 4107. ° 
A. Bower vs. W. A. JOHNSON ET AL. 


On the thirty-first of January, 1870, the plaintiff received from Bruce, Simpson & 
Co., merchants of Liverpool, a telegraphic dispatch offering for sale five hundred 
bales of good middling cotton at a certain price per pound, and offering to hold 
the same if covered by a proper margin. The plaintiff thereupon communi- 
cated the dispatch to several parties, to wit: W. A. Johnson, Hugh Allison & Co., 
R. L. Adams & Son, and L. N. Lane, who severally agreed to take each one-fourth 
of the cotton, and each deposited in the hands of the plaintiff a margin of ten 
dollars per bale on his share. Plaintiff promptly notified Bruce, Simpson & Co. 
of the acceptance of their offer, and remitted to them the several sums put up by 
the defendants as margins. The order was filled in accordance with the agree- 
ment, and the cotton was held by Bruce, Simpson & Co. in the name of the 
plaintiff. In March, 1870, Lane ordered his share of the cotton to be sold, which 
was done, resulting in a loss which he paid to plaintiff. 

The defendants continued to hold their cotton until July, 1870, when, the price of the 
article having declined to a point which rendered the original margin an insuffi- 
cient security, Bruce, Simpson & Co. telegraphed the plaintiff for additional 
margin. This demand was communicated to defendants, who refused to comply, 
whereupon Bruce, Simpson & Co. sold, also at a loss, which plaintiff paid for, 
and for the loss he sues the defendants, each for a specified sum, with interest at 
eight per cent from the fourteenth of November, 1870. 

The attitude in which the plaintiff stood in this transaction seems to have been that 
of the common agent of two principals, foreign as regards each other. He is 
therefore responsible to each in his capacity of agent. 

There were none of the elements of partnership between the several parties who 
bought the five hundred bales of cotton. It was nota joint adventure between 
the parties, as the evidence shows. Each party could dispose of his share with- 
out consulting the others. Each contracted for himself, and intended in no 
manner to be bound for more than his share, which he might sell at will without 
affecting the rights of the other parties or being controlled by them. 

The defense, on the whole, has no force. and the judgment of the court a qua against 
defendants is affirmed, with a modification inthe rate of interest allowed, which 
must be reduced from eight per cent to five per cent. 


PPEAL from the Fourth District Court, parish of Orleans. Theard, 
J. Breaux, Fenner & Hall, for plaintiff and appellee. Thomas, 
Hunter & Grover, W. M. Randolph, for defendants and appellants. 
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TALIAFERRO, J. This controversy, it appears, grew out of the follow- 
ing state of facts: 

On the thircy-first of January, 1870, the plaintiff received from Bruce, 
Simpson & Co., merchants of Liverpool, a telegraphic dispatch offering 
for sale five hundred bales of good middling cotton at 11] pence ster- 
ling per pound, and offering to hold the same if covered by a proper 
margin. The plaintiff thereupon communicated this dispatch to several 
parties, and the defendants, W. A. Johnson, Hugh Allison & Co., R. L. 
Adams & Son, and L. N. Lane, severally agreed each to take one- 
fourth of the cotton, and each deposited in the hands of the plaintiff a 
margin of ten dollars per bale on his share (one hundred and twenty- 
five bales), amounting to twelve hundred and fifty dollars each. Plaintiff, 
as appears, promptly notified Bruce, Simpson & Co. of the acceptance 
of the offer, and remitted to them the several sums put up by the 
defendants as margins. The order was filled in accordance with the 
agreement and the cotton was held by Bruce, Simpson & Co. in the name 
of the plaintiff for account of defendants. In March, 1870, Lane ordered 
his share of the cotton to be sold, which was done, resulting in a loss of 
$654 23, which he paid to plaintiff. The defendants continued to hold 
their cotton until July, 1870, when the price of the article had declined 
to a point which rendered the original margin an insufficient security. 
Bruce, Simpson & Co. telegraphed the plaintiff, requiring additional 
margin. This demand was communicated to the defendants, who re- 
fused to comply, whereupon Bruce, Simpson & Co. sold the cotton at a 
loss, which, it seems, the plaintiff paid, and for this loss he now sues the 
defendants. He claimed from W. A. Johnson $1902 72, with eight per 
cent interest from fourteenth November, 1870, from Hugh Allison & Co. 
$1857 23, with like interest from the same time, and from R. L. Adams 
& Son $1853, with like interest from the same time. 

The answer admits that the defendants, together with plaintiff, agreed 
to buy the proposed lot of cotton, each to become interested to the 
extent of one undivided fourth part; that in a day or two after the 
plaintiff informed them that the offer of Bruce, Simpson & Co. had been 
accepted for their and his account; that a margin of ten dollars per 
bale was required, and that each of the defendants paid to the plaintiff 
the required margin, being $1250 paid by each of them. 

They allege that at the time they consented to purchase the said cot- 
ton it was understood and believed by the parties that the plaintiff was 
to take one-fourth of it, and that the name of Lane was never men- 
tioned to them in connection with said purchase; nor was it ever men- 
tioned until long after the purchase and sale of the cotton that Lane 
had any interest in it, and they declared they never authorized a joint 
purchase of the cotton with Lane. 
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The defendants allege they have been informed and believe the fact to 
be that at the time the cotton was pretended to be purchased by Bruce, 
Simpson & Co. the whole lot of cotton had been bought by the plaintiff 
in New Orleans, and had been shipped to and was afterward sold by 
Bruce, Simpson & Co. for his account; that a portion of the cotton pur- 
porting to have been sold by them, or the whole of it, was afloat and 
had not been received by them, and was not in their possession at the 
date of the alleged purchase, but had been previously purchased by the 
said plaintiff, who by false representations had induced these defend- 
ants to embark in this adventure to save himself from any possible loss. 
on account of his purchases. 

The defendants aver that after the date of the alleged purchase R. L. 
Adams instructed the plaintiff, who had assumed control and manage- 
ment of the adventure, to sell or order to be sold the whole of said 
cotton when it was worth in Liverpool 12% pence per pound, but that 
plaintiff refused to do so. They allege that plaintiff ought to have sold 
the cotton at that time if he had as agent or partner authority to sell. 

The defendants deny any indebtedness to the plaintiff, and each claims. 
from him in reconvention the sum of $1250, the margin in which by false 
representations he induced them respectively to pay to him, and the 
further sum of $1000, with interest on both sums from the second of 
January, 1870. 

The plaintiff had judgment, and the defendants have appealed. 

It is proper to inquire what kind of contract did these parties enter- 
into, and what was their relative position toward each other. Bruce, 
Simpson & Co. propose by telegram to Bower in these terms: 

“We can offer you, subject to your reply per cable, on the day after 
the receipt of our message, five hundred bales middling Orleans at 11Z 
pence per pound here. We will hold, if you will have us covered for 
£1000.” 

The answer of Bower is: “Your cable offering of five hundred bales. 
cotton, good middling, Orleans classification, at 117, and to be held cov- 
ered by £1000 margin, received and accepted by my friends. I remit the 
required margin. * * * You will not sell unless at a fair profit. * * * 
I have interested in that.purchase four parties, each 125 bales, with the 
privilege of disposal of his share whenever required to do so by cable.’* 

Here is no privity between Brucey Simpson & Co. and these parties. 
defendants. The latter go into the adventure at the instance of and 
with Bower. They paid to him their respective margins, and looked. 
alone to him as responsible to them for any profits that might accrue to 
them by the operation. Bower, on the other hand, was the person alone 
with whom Bruce, Simpson & Co. dealt, and to whom alone they could 
look for losses they might sustain. The attitude in which Bower stood 
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seems to be that of the common agent of two principals, foreign as 
regards each other, and is therefore responsible to each. “Upon the 
ground of general convenience and the usage of trade,” said Judge Story 
in his Treatise on Agency, section 269, “the rule has obtained that agents 
or factors acting for merchants resident in a foreign country are held 
personally liable upon all contracts made by them for their employers; 
and this without any distinction, whether they describe themselves as 
agents or not in the contract. In such a case it is presumed that the 
credit is given to the agents or factors; and the ordinary presumption is, 
not only that credit is given to the agents, but that it is exclusively given 
to them to the exoneration of their employers. Still, however, this pre- 
sumption is liable to be rebutted, either by proof that credit was given to 
both principal and agent or to the principal only.” Newcastle Manufac- 
turing Company vs. the Red River Railroad Company, 1 Rob. 145; Thorn 
vs. Tait, ex.,8 An. 8. Was there a partnership, as contended by plain- 
tiffs, between the several parties who bought the five hundred bales of 
cotton from Bruce, Simpson & Co.? The evidence, we think, does not 
sustain this pretension. Bower, in his testimony, is clear and distinct 
that it was not a joint adventure between the parties, that each party had 
the right to seil, dispose of, and control his own fourth of the cotton, 
or about 124 bales, as he pleased. Allison, in his testimony, says: 
** When I agreed to take a fourth interest in it, neither R. L. Adams nor 
W. A. Johnson was present. I was, however, informed at that time that 
they had taken an interest. I put up my own margin in a check for the 
amount. I did not understand that I was responsible for the margins 
which were to be put up by W. A. Johnson and R. L. Adams & Son. I 
did not understand myself to be in any event liable for more than one- 
fourth loss on that cotton. W. A. Johnson and R. L. Adams & Son and 
myself never met or had any consultation about it at or any time shortly 
afterward.” To the same purport is the testimony of W. A. Johnson; 
and it was admitted that R. L. Adams, as a witness for the defendant, 
would testify to the same effect that Allison and Johnson did. We think 
it results from the entire evidence that. there was not a partnership. 
Some of the essential elements of the contract of partnership were want- 
ing. In going into the adventure it appears clearly that each party con- 
tracted for himself, and intended to be in no manner concerned with the 
vontracts of the others, neither participating in nor intending to be bound 
by them. It is objected by defendants that Bower sold his interest to 
Lane. This did not place them in any more onerous condition. Either 
of the defendants might have sold his interest to a third party without 
affecting the rights of any of the other parties. They place it on the 
ground that the parties had the right to select their partner in the ad- 
venture. But as there was no partnership this objection has no weight. 
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The allegation of the defendants in their answer, that the cotton sold 
by Bruce, Simpson & Co. was in reality cotton purchased by Bower in 
New Orleans, and shipped by him, and that a part, if not the whole of it 
was afloat, and not received by Bruce, Simpson & Co. at the time they 
pretended to sell, is wholly unsustained by the evidence. The contrary 
is fully proved by abundant testimony. The defense, on the whole, is 
without force, except the denial of the plaintiff’s right to recover from 
them eight per cent interest, as awarded him by the district court. In 
this respect the judgment must be amended. 

It is therefore ordered that the judgment appealed from, so far as it 
condemned the defendants to pay eight per cent interest on the amounts 
flecreed against them, be annulled and reversed, and in lieu of eight per 
cent it is now ordered that the judgment be amended by decreeing the 
defendants to pay on the several sums aforesaid five per cent interest, 
and, as thus amended, that the judgment of the district court be affirmed. 
The defendants pay costs in the lower court, the plaintiff and appellee 
those of this appeal. This decree disposes of the defendants’ plea in re- 
convention. 

Rehearing refused. 





No. 5796. 
Tremp.e S. Coons vs. JoHN W. CANNON ET AL. 


The defendants, being only trustees or agents for the persons owning the steamer 
Katie, are notin a position to stand in judgment for the owners of the boat. If 
there has been a dereliction of duty on the part of the trustees, the plaintiff, it 
would seem, occupies the rather anomalous attitude of suing others for a neg- 
lect of duty for which he is equally culpable himself as co-agent or trustee. 
PPEAL from the Superior District Court, parish of Orleans. 

Hawkins, J. Alfred Shaw, Thomas Hunton, and F. B. Earhart, for 
plaintiff and appellant. Bentinck Egan, and Randolph, Singleton & 

Browne, for defendants and appellees. 

TattaFERRO, J. The plaintiff alleges that he is owner of the interest in 
and claim against the steamboat Katie formerly held by J. Pinckney 
Smith, estimated at $7836 82, reduced by payments to $3036 82, which 
remains due; that the Katie was sold at marshal’s sale, and, by agree-, 
ment among the creditors of the boat, William Fagan became the pur- 
chaser, acting in their interest, and subsequently sold the boat to John 
W. Cannon, who executed a mortgage on the boat and bound himself to 
pay, from the earnings of the boat, the said claim now held by Coons; 
that a committee, composed of the said Fagan, Edward Conery, P. G. 
Bigly, and D. C. McCan, and the plaintiff, were appointed by the mort- 
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gage creditors of the boat, and recognized by said Cannon, who bound 
himself that the said committee should take charge and custody of the 
boat, put on board a master and clerk, the latter of whom was to take 
charge of the earnings of the boat, make statements of the earnings and 
expenses of each trip, and, after paying lawyers’ fees, costs, running ex- 
‘penses, insurance, and repairs, turn over the remainder to the said com- 
mittee whenever he shall have five thousand dollars on hand. The 
plaintiff avers that said Cannon has failed to comply with the stipula- 
tions he made in this contract, and charges that, through the fraudulent 
action of the said Cannon, to the full knowledge of Fagan, Conery, and 
McCan, and by their connivance, the earnings of the boat, amounting 
to sixty-five thousand dollars, have been diverted and are unaccounted 
for; that Cannon is indebted to him for his proportional amount of net 
revenues, twenty-two thousand dollars; for $2036 82, for which he claims 
a privilege on the boat; that said Fagan, Cannon, Conery, and McCan 
are bound in solido for forty-five thousand dollars damages. He 
prays judgment in solido against all the parties for $3036 82, with recog- 
nition of privilege against J. W. Cannon for twenty-two thousand dol- 
lars, and against all the parties in solido for forty-five thousand dollars 
damages. He prays for a writ of injunction against the defendants, re- 
straining the defendants from selling the boat, and for a writ of seques- 
tration to prevent the removal of the boat from the jurisdiction of the 
court. 

The defendants, Fagan, Conery, and McCan, filed an exception to this 
suit on the ground that plaintiff's petition sets out no cause of action 
against them; that they are mere trustees or agents of a number of per- 
sons who are owners of the steamboat Katie, as shown by plaintiff’s pe- 
tition, and have no authority to stand in judgment for the owners of the 
boat; that plaintiff is estopped from prosecuting this suit, inasmuch as 
he, with the appearers, is one of the representatives of the owners of the 
steamboat Katie, and this suit is intended, and has the effect, of pre- 
venting appearers and the said plaintiff from performing the duties they 
assumed in the. document annexed to his petition and marked B, and 
that the plaintiff, as one of the representatives of the owners of the boat, 
cannot sue his co-agents or representatives for his own neglect of duty, 
nor could he have any cause of action against his principals. 

The judgment of the lower court sustained the exception, dissolved 
the injunction, and dismissed the case as of nonsuit. 

The plaintiff appealed. 

We think the judgment appealed from correct. It is clear the defend- 
ants are only trustees or agents for the persons owning the steamer 
Katie. This is shown by the plaintiffs own allegations in his petition. 
The defendants are not in a position to stand in judgment for the owners 
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of the boat. If there has been a dereliction of duty on the part of the 
trustees, the plaintiff, it would seem, occupies the rather anomalous at- 
titude of suing others fora neglect of duty for which he is equally culpa- 
ble himself. J. W. Cannon, against whom the plaintiff prays judgment, 
is not before the court? 

For these reasons it is ordered that the judgment of the district court 
be affirmed with costs. 

Rehearing refused. 


No. 5859. 
City or NEw ORLEANS vs. Mrs. C. ADAms. 


The limitation for taking an appeal fixed in article 593 of the Code of Practice is in 
the nature of a prescription. 

If plaintiff and appellee, who is neither a minor nor an absentee, is permitted to file 
in this court, as he wishes to do, the transcript of this case and the prayer for an 
amendment of the judgment of the court below, one year and eight months after 
the appellant has abandoned her appeal, it would in effect be an appeal brought 
to this court to obtain a revision of the judgment, notwithstanding the positive 
language of article 593 of the Code of Practice. 

Article 592, allowing an appellee to join in the appeal and virtually to become an 
appellant, must be construed with reference to article 593, which sueceeds it, and 
which declares that except in regard to minors and absentees no appeal will lie 
after one year from the time a judgment is rendered. This view of the law is 
confirmed by article 594. 

‘The appellee therefore cannot obtain from this court the desired relief. No revision 
of the judgment can now be had in his behalf, because the transcript was filed 
too late. 

EAL from the Superior District Court, parish of Orleans. 
Hawkins,J. Samuel P. Blanc, Assistant City Attorney, for plaintiff 
and appellant. J. Livingston, for defendant and appellee. 

Wyty, J. In this suit the city of New Orleans, on a demand for taxes 
ega'nst the defendant of some eighteen hundred dollars, confirmed a 
default, and judgment was entered up for only one hundred and eighty- 
six dollars. Why the default was confirmed only for this small amount 
the record does not disclose. 

This judgment was rendered on the twelfth day of November, 1873, 
and it was signed five days thereafter. 

On the twenty-sixth day of December, 1873, defendant obtained an 
order of appeal, returnable on the third Monday of January, 1874, al- 
leging in her petition for appeal that notice of the judgment confirming 
the default was only served on her on the nineteenth of December, 1873, 
“‘as appears from a copy of said notice herewith filed, which judgment 
was for the sum of eighteen hundred and sixty dollars, with ten per 
cent interést from July 31, 1873.” 
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The third Monday in January, 1874, the return day for the appeal, ar- 
rived and appellant failed to file the transcript. 

On the sixteenth of September, 1875, one year and eight months after 
the return day had passed, the appellee filed the transcript of appeal, 
and filed subsequently an answer praying for an amendment of the 
judgment so as to increase it to eighteen hundred and sixty dollars. 

The appellant now moves to dismiss this appeal, because the record is 
filed one year and eight months after the return day and the abandon- 
ment thereof by herself; and nearly two years after the judgment was 
rendered by the court below. The evident object of the appellee, who 
has filed the transcript and joined in the appeal at this late day, is to 
obtain a revision of the judgment, so as to have corrected an evident 
error made in entering up judgment for only one hundred and eighty- 
six dollars when confirming the default against defendant in this tax 
suit for eighteen hundred and sixty dollars. 

Now, if this practice is tolerated, a judgment which was rendered 
nearly two years ago, and the appeal from which was abandoned one 
year and eight months ago, will be open for revision; and appellee, 
by joining in the appeal and becoming thereby virtually an appellant, 
will be able to get a remedy for the error it complains of in the 
judgment, which it could not get by a direct appeal taken at the time 
this record was made out. Furthermore, if the view of the articles of 
the Code of Practice on the subject of an appeal taken by appellee’s 
counsel be correct, that there is no limit within which the appellee is 
bound to file the record together with his answer praying an amend- 
ment of the judgment in his behalf, the result will be that appellee in 
this case could have delayed five or ten years longer before filing the 
transcript together with an answer praying an amendment of the judg- 
ment; indeed, it would never be too late to obtain a revision of this 
judgment, unless, perhaps, this court would decline to do so after a 
period of ten years, when the judgment itself would be barred by pre- 
scription. But this barring by prescription in the lower court might, 
from period to period, be arrested by a revival of the judgment, and 
thus the right to enjoy an appeal or to have a judgment revised in a case 
like this might remain to the appellee as long as desirable; the judg- 
ment might remain open for revision indefinitely; or, after delaying the 
matter for years and after all apprehension of having the judgment re- 
vised had passed from the mind of the appellant, the appellee, if he 
chose, could file the transcript and prayer for an amendment of the 
judgment, have the case submitted to and decided by the appellate 
court without any opposition on the part of the appellant, who would 
be in utter ignorance of the proceeding in the appellate court. , 


Such a theory cannot be founded in law; it cannot fairly be deduced — 
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from the articles of the Code of Practice on the subject of appeals, and 
it is repugnant to the policy of all countries, which enact laws of pre- 
scription on the principle that the public have an interest in requiring 
litigation to end at some time. 

The limitation for taking an appeal fixed in article 593 of the Code of 
Practice is in the nature of a prescription. It says: “No appeal will lie,” 
except as regards minors and absentees, “after a year has expired, to be 
computed from the day on which the final judgment was rendered.” 

Now, if appellee is permitted to file the transcript and the prayer for 
an amendment of the judgment one year and eight months after the ap- 
pellant has abandoned her appeal, will there not, in effect, be an appeal 
brought to this court and will there not be the revision of a judgment, 
notwithstanding the positive language of article 593 just quoted ? 

Article 592, allowing an appellee,to join in the appeal and virtually to 
become an appellant, must be construed with reference to article 593, 
which succeeds it, and which declares that except in regard to minors 
and absentees “no appeal will lie” after one year from the time a judg- 
ment is rendered. And the next article, 594, confirms the view we have 
taken, that an appellee cannot join in an appeal and in effect become 
an appellant by filing the transcript and a prayer for an amendment of 
the judgment after the time for taking an appeal has elapsed. 

Our conclusion is that the appellee cannot obtain from this court the 
desired relief; that no revision of the judgment can now be had on be- 
half of appellee, because the transcript was filed too late. 

The appeal is therefore dismissed at plaintiff's costs. 


No. 5291. 
Crty oF New ORLEANS Vs. THE HEtRs OF DE St. RomeEs. 


This suit is brought against defendants, delinquent taxpayers, after the alleged 
usual publication of notice. The advertisement, under tliv statute, has the effect 
of a citation duly served, and it should be subject to the samc rules as the citation 
of which it is the equivalent. Notice published tothe “ Heirs of St. Romes” was 
not a legal citation to Eugene, Victor. and Ermance de S!. Lomes, the appellants.- 
It was too indefinite to amount to a citation to any one. 


gions from the Superior District Court, parish of Orleans. 
4% Hawkins, J. George S. Lacey, City Attorney, and Samuel P. Blanc, 
Assistant City Attorney, for plaintiff and appellee. EZ. Fillewl, for de- 
fendants and appellants. 

Wvty, J. The city of New Orleans, after the usual publication of no- 
tice to delinquent taxpayers, confirmed in the Superior.District Court a 
default against the heirs of de St. Romes, and rendered judgment for 
$540 for taxes due the city for the year 1871. 
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From this judgment Eugene de St. Romes, Victor de St. Romes, and 
Ermance de St. Romes have appealed. 

In this court appellants have filed an assignment of errors, the most 
important objection being, the notice published did not mention their 
names; it only designated defendants as “ Heirs of de St. Romes.” 

The advertisement, under the statute, has the effect of a citation duly 
served, and it should be subject to the same rules as the citation of 
which it is the equivalent. City of New Orleans vs. Heirs of Schmidt, 
10 An. 771. Notice published to the “ Heirs of de St. Romes ” was not a 
legal citation to Eugene, Victor, and Ermance de St. Romes, the appel- 
Jants. It was too indefinite to amount to a citation to any one. The 
judgment must therefore be reversed. 

It is therefore ordered that the judgment herein be set aside and 
annulled at the costs of appellee. 

Rehearing refused. 


No. 6030. 
ALEXIS RIBEt vs. J. CONTRERAS ET AL. 


The motion to dismiss the appeal must prevail, because the matter in controversy is 
the ownership of the groceries seized, and the value thereof is far below the 
jurisdiction of this court. The demand for five hundred dollars damages was 

evidently made to give this court a jurisdiction it did not otherwise have. 





PPEAL from the Third District Court, parish of Orleans. Meunier, 
J. Charles Louque, for plaintiff and appellant. W. £. Murphy, for 
defendant and appellee. 

Wyty, J. The defendant, Francois Ferran, having judgment in the 
Fourth Justice’s Court against J. B. Bufaux for one hundred dollars, 
caused execution to issue, and the constable, J. Contreras, seized a lot 
of groceries. Thereupon the plaintiff, Alexis Ribet, claiming to be the 
owner of the property seized, sued out this injunction in the Third Dis- 
trict Court, alleging the value of said property to be $400, and alleging 
damages in the sum of $500. The court came to the conclusion the act 
of sale whereby the defendant in execution conveyed to plaintiff the 
groceries in question was a mere simulation; and it dissolved the in- 
junction with ten per cent damages. Plaintiff appealed. 

Defendants now move to dismiss the appeal on several grounds; one 
only need be noticed, to wit: The matter in dispute is less than $500, 
and this court is without jurisdiction. ; 

This motion must prevail, because the matter in controversy is the 
ownership of the groceries seized, and the value thereof is far below 
the jurisdiction of this court. The demand for $500 damages was evi- 
dently made to give this court a jurisdiction it did not otherwise have. 
21 An. 193; 24 An. 117; 26 An. 673. Taking this view of the motion, it 





















NEW ORLEANS, JANUARY, 1876. 


Alexis Ribet vs. Contreras et al. 


becomes unnecessary to examine the merits upon which also the case 
was submitted. 
It is therefore ordered that the appeal herein be dismissed at appel- 
lants’ costs. 
Rehearing refused. 


No. 4456. 
JESSE R. Powe. vs. Factors’ AND TRADERS’ INSURANCE COMPANY. 


This is an action on an open river policy. It was proved that the corn lost on the 
Lizzie Gill in January, 1870, was worth the amount claimed by plaintiff. The 
defense is that the insurance did not attach to this consignment, because plain- 
tiff failed to make returns of certain produce received by him previously, as 
required by the condition of the contract annexed to the policy. 

It seems that, without the knowledge of plaintiff, his clerk, whose duty was to make 
returns to defendants of all shipments covered by the policy, neglected to report 
certain consignments of produce which were made to plaintiff in August and 
December, 1869. Defendants were aware of this; but continued to do business 
with plaintiff until the sixteenth of March, 1870, when the policy was canceled, re- 
ceiving in the meantime premiums amounting in the aggregate to $3999 27. 

From this statement of facts there flow two propositions which seem to be inevita- 
bly correct: 

First—If the breach of contract now complained of ipso facto avoided it, respondents 
should return to plaintiffthe premiums received subsequent to said avoidance. 
Second—If the contract of insurance was voidable on account of the delinquencies of 
plaintiff in August and December, 1869, and respondents, with full knowledge 
thereof, delayed canceling the policy until the sixteenth of March, 1870, receiving 
thereunder a large amount of premiums in the meantime, respondents should 

be held liable for the losses which occurred during the same period. 

Defendants ought not to b2 heard asserting the nullity of the contract of insurance, 
while accepting the premiums—the fruits thereof—with full knowledge of the 
failure of plaintiff to make returns of produce for August and December, 1869. 

Defendants fail in the attempt to draw a distinction between what they call a cotton 
contract and a produce contract, alleging that forfeiture attached to the latter and 
not to the former, because plaintiff always made proper returns for the cotton 
shipped to them, and thereforethe large premiums received on the cotton can be 
retained, because that contract remained valid, while the produce contract be- 
came void by plaintiffs failure to make returns of produce for August and De- 
cember, 1869. But if the produce contract was forfeited at that time, how is it 
that in January, February,and March, 1870, defendants continued to receive from 
plaintiff returns of corn consigned to him ? 

But, in fact, it is not found in the record that there were two distinct contracts, one 
for cotton and one for produce. On the contrary, there was but one contract an- 
nexed to the open policy of insurance, and it is known as “cotton and produce 
contract No. 8, under open river policy No, 32.” 

Defendants cannot accept the fruits of a contract and allege its invalidity for a breach 
thereof known at the,time of such acceptance of the fruits. If it was valid to 
earn premiums, it remained valid to bind the insurer for losses incurring in the 
meantime. : 

But plaintiff is not suing to recover the insurance on the shipments of January and 
December, 1869, in which cases he failed to make proper returns and payments of 
premiums. He sues on the loss incurred on the consignment of the Lizzie Gill, 
for which he is not in default on account of not having made the proper return. 
He is therefore entitled to the amount insured thereon. 


PPEAL from the Fourth District Court, parish of Orleans. Theard, 
4h J. Lacey & Butler and W. W. Edwards, for plaintiff and appellant. 
Gibson & Gibson, for defendants and appellees. 
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Wvyty, J. This is an action on an open river policy for $3453 97, the 
insurance on a lot of corn consigned to plaintiff which was lost on the 
Lizzie Gill in January, 1870. 

In case it should be held that said policy was forfeited by plaintiff's. 
failure to make return of produce received in August, 1869, pursuant to 
a clause of the contract annexed to said policy, plaintiff prays that the 
defendant be condemned to make restitution to him of the premiums 
paid subsequent to that time, which amount in the aggregate to $3999 27. 

Defendant admits the execution of the open river policy No. 32, and 
the cotton and produce contract annexed thereto, but alleges that in 
consequence of plaintiff’s failure to make returns of produce, as required 
by a clause of the contract annexed to the policy, the insurance of prod- 
uce under said open policy was rightfully and lawfully declared void by 
the insurer at the time plaintiff proposed making a return of the 1548 
sacks of corn shipped on the Lizzie Gill. 

Defendant further alleges that as plaintiff made due returns of the cot- 
ton received by him the insurance thereof was valid, and the premiums 
thereon having been duly earned, respondent should not be required to 
refund them to plaintiff. 

It is proved that the corn lost on the Lizzie Gill was worth the amount 
claimed. The defense is that the insurance did not attach to this con- 
signment, because plaintiff failed to make returns of certain produce 
received by him previously, to wit: in August and December, 1869, as 
required by the following condition of the contract annexed to the 
policy: 

“ And it is a condition of this insurance that the assured shall make 
returns of all produce and merchandise by each boat on which the risk 
terminated, and monthly returns of all cotton on which the risk may 
have terminated, according to the printed form furnished the assured by 
this company, and the premium that shall have accrued thereon shall be 
paid in cash at the beginning of every month; and in case the assured 
should neglect or refuse to pay the premiums in cash that may have ac- 
crued at the beginning of every month, this insurance may be declared 
void and of no effect by the insurer.” 

It seems that, without the knowledgebf plaintiff, his clerk, whose duty 
it was to make returns to defendant of all shipments covered by the 
policy, neglected to report certain consignments of produce which were 
made to plaintiff in August and December, 1869. Defendant was aware 
of this, but continued to do business with plaintiff until the sixteenth of 
March, 1870, when the policy was canceled, reeeiving in the meantime 
premiums amounting in the aggregate to $3999 27. There are two propo- 
sitions which seem to be inevitably correct: 

First—If the breach of contract now complained of ipso facto avoided 
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it, respondent should restore to plaintiff the premiums received subse- 
quent to said avoidance. 

Second—If the contract of insurance was voidable on account of the 
delinquencies of plaintiff in August and December, 1869, and respondent, 
with full knowledge thereof, delayed canceling the policy until the six- 
teenth of March, 1870, receiving thereunder a large amount of premiums 
in the meantime, respondent should be held liable for the losses which 
occurred during the same period. In other words, if the contract was 
valid for the earning of premiums during this period, it was valid to 
cover losses which occurred during that time. 

Besides, defendant ought not to be heard asserting the nullity of the 
contract of insurance while accepting the premiums, the fruits thereof, 
with full knowledge of the failure of plaintiff to make returns of produce 
for August and December, 1869. 

Defendant, however, attempts to draw a distinction between what it 
calls the cotton contract and the produce contract, alleging that forfeit- 
ure attached to the latter and not to the former, because plaintiff always 
made proper returns for the cotton shipped to him. And, therefore, the 
large premiums received on the cotton can be retained, because that con- 
tract remained valid, while the produce contract became void by plain- 
tiffs failure to make returns of produce for August and December, 1869. 
It is proved that subsequent to the eighteenth of January, 1870, the time 
the loss in question occurred, and during the months of January, Febru- 
ary, and March, 1870, there were several consignments of corn received 
by the house of J. R. Powell, and returns of the same were made to and 
received by defendant. If the produce contract was forfeited, how is it 
that in January, February, and March, 1870, defendant continued to re- 
ceive from plaintiff returns for corn consigned to him ? 

But we do not find in the record two contracts, one for cotton and one 
for produce. There was but one contract annexed to the open policy of 
insurance, And it is known as “cotton and produce contract No. 8, un- 
der open river policy No. 32.” 

In that contract is found the condition quoted, requiring the returns of 
produce, merchandise, and cotton, and the payment of premiums as 
therein stated, and stipulating, as a penalty, that for neglect to pay the 
accrued premiums at the beginning of every month “this insurance may 
be declared void and of no effect by the insurer.” 

Now, whether the breach of this stipulation by plaintiff in August and 
December, 1869, resulted in the avoidance or the avoidability of the con- 
tract of insurance, it is important to decide, because, in either case, plain- 
tiff will be entitled to relief. 

If it avoided the policy, defendant, as before remarked, must return 
the premiums subsequently received, which are more than the amount of 
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the insurance demanded. If it made the contract of insurance voidable, 
the nullity thereof was without effect until the contract was canceled on 
the sixteenth of March, 1870, which was nearly two months after the loss 
in question occurred. But this we do decide, that defendant will not be 
heard to allege the invalidity of the contract of insurance by reason of. 
the breach thereof by plaintiff in August and December, 1869, in order to 
escape the loss which occurred on the eighteenth of January, 1870, on 
the consignment of corn on the Lizzie Gill; because, with full knowledge 
of the breach aforesaid, defendant continued to recognize the contract of 
insurance and to accept premiums from plaintiff thereunder until 
sixteenth March, 1870. Defendant cannot accept the fruits of a contract 
and allege its invalidity for a defect or breach thereof known at the 
time of such acceptance of the fruits. If it was valid to earn premiums, 
it remained valid totbind the insurer for losses occurring in the mean- 
time. 

The learned counsel for defendant, however, argue in their brief that, 
under the contract, the neglect to make returns or to pay the premiums 
at the beginning of every month will not avoid the policy, but that in 
every case of neglect on the part of the insured to make proper returns. 
and payments “this insurance may be declared void and of no effect by 
the insurer,” meaning the insurance on the shipment the plaintiff has. 
neglected properly to return and pay the premium on. In reply to this 
position, it is only necessary to state that plaintiff is not suing to recover 
the insurance on the’shipments of January and December, 1869, in which 
cases he failed to make proper returns and payments of premiums. No 
losses occurred, and no responsibility is sought to be enforced against 
defendant on account of said consignments. And it was in regard to 
these alone that there was any breach of contract on the part of the in- 
sured. 

He is not in default or chargeable with neglect to make returns for the 
consignment on the Lizzie Gill the loss of which is now the subject of 
controversy. 

Defendant’s counsel cites the case of Dorrville vs. the Sun Insurance 
Company, 12 An. 259, where, by “the terms of the policy, the party de- 
siring to be insured upon any particular shipment of merchandise was 
bound to present to the insurance company an invoice of the goods and 
pay or secure the premium to the company. When this was done; and 
the amount of the invoice was indorsed on the policy, the contract of in- 
surance was complete.” As plaintiff in the case cited failed to comply 
with the requirement stated he was not permitted to recover. 

In the case at_bar, however, there was no such stipulation in the policy. 
Here the stipulation was that “the assured shall make returns of all prod- 
uce and merchandise by each boat on which the risk terminated, and 
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monthly returns of all cotton on which the risk may have terminated, * 
* * and the premiums that shall have accrued thereon shall be paid in 
cash at the beginning of every month.” 

Here the insurance took effect from the date of shipment, but the as- 
sured was bound to make returns at a certain time and pay the premiums. 
If he failed to do so, the consequence was “this insurance may be de- 
clared void and of no effect by the insurer.” 

Defendant’s counsel also cites Rafel vs. the Nashville Marine and Fire 
Insurance Company, 7 An. 244, where the policy contained a condition 
that “goods held in trust or on commission are to be declared and 
insured as such, otherwise the policy will not cover such property.” 

In the case at bar there is no such condition in the policy, and the case 
cited has no application. 

In Shearer vs. Louisiana Mutual Insurance Company, 14 An. 797, also 
cited by defendant, there was a controversy arising under a clause of the 
policy which does not arise in this case, and that decision has no import- 
ant bearing on this case. The other authorities cited by defendant also 
appear to be inapplicable. 

It is therefore ordered that the judgment herein be annulled, and 
that plaintiff recover of defendant $3453 97 (less three-fourths of one per 
cent, the amount of premium,) with five per cent interest from first of 
March, 1870, and costs of both courts. 

Rehearing refused. 


No. 5963. 
Succession oF T. B. LEE—On RULE 1o VACATE PROCEEDINGS AND ORDERS, 


One Perault, claiming to be a ¢reditor of the deceased, took a rule in the Second Dis- 
trict Court of New Orleans upon the executrix to show cause why the mortuary 
proceedings, and all subsequent proceedings in the succession, should not be 
transferred to the Seeond Judicial District Court for the parish of Plaquemines, 
upon various grounds. 

The executrix, in limine, excepted to this mode of proceeding, upon the ground that 
the object thereof is to annul judgments already rendered. The exception was 
well taken; this can only be done by a direct action. 


PPEAL from the Second District Court. parish of Orleans. Tissot, 
J. T. Wharton Collens, for Perault, plaintiff and appellee. James 
H. Grover, for defendant and appellant. 

Morean, J. T. B. Lee died in this city on the first of January, 1875. He 
left a will which was duly probated and ordered to be executed by the 
Second District Court for the parish of Orleans. Under the will the 
executrix has administered upon the estate. 

His succession was also opened by the public administrator for the 
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parish of Plaquemines, but subsequent to its having been opened in New 
Orleans. Inventories were taken in the parish of Orleans, where he 
owned a considerable amount of real estate, as well as in the parish of 
Plaquemines, where he owned a plantation, under orders of the judge of 
the Second District Court. 

One Perault, claiming to be a creditor of the deceased, took a rule in 
the Second District Court of New Orleans upon the executrix to show 
cause why the mortuary proceedings and all subsequent proceedings in 
the succession should not be transferred to the Second Judicial District 
Court for the parish of Plaquemines, upon various grounds. 

The executrix, in limine, excepted to the mode of proceeding, upon 
the ground that the object thereof is to annul judgments already ren- 
dered. 

The exception was well taken. The result of the plaintiff's action 
would be to annul the judgment of the court appointing her executrix, 
and would annul all the orders and doings had in the succession subse- 
quent to her confirmation as executrix. 

This can only be done by a direct action. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the District Court be avoided, annulled, and reversed, and that the rule 
herein taken be dismissed at plaintiff's costs. 

Rehearing refused. 


No. 5999. 


THE StaTE OF LovIsIANaA vs. Mitton CARODINE. 


Sections eight and twelve of the statute No. 124 of the acts of 1874 did not in terms, 
or by necessary implication, repeal the law then in force in regard to larceny. 
The crime of lareeny, as it then existed, was merely divided into grand and petty 
larceny, and the Legislature simply defined what should be considered grand 
and petty larceny, and fixed the punishment to each. But it did not repeal the 
law under which the prisoner was indicted; it only limited the amount of pun- 
ishment. 

A PPEAL from the Seventeenth Judicial District Court, parish of Red 

River. Chaplin, J. W.J. Cunningham, District Attorney, and A. P. 

Field, Attorney General, for plaintiff and appellee. Scales & Bullock and 

2. F. Pierson, for defendant and appellant. 

Morgan, J. The prisoner was indicted on the sixth of September, 1873, 
for larceny. The indictment was found under section 812, R. S., which 
declares that “whoever shall be guilty of larceny shall be imprisoned at 
hard labor, or otherwise, not exceeding ten years.” He was arraigned 
on the thirteenth of September, 1875, and pleaded not guilty. 

The crime charged against him was the larceny of a hat valued at one 








NEW ORLEANS, JANUARY, 1876. 25 


a 





State of Louisiana vs. Carodine. 


— —_—-—-—— _— —-— — —- — 


doHar. He was convicted, and was sentenced to eighteen months im- 
prisonment at hard labor in the State Penitentiary. 

Before sentence he moved for an arrest of judgment. His grounds 
are: 

First—* That the law under which the said indictment was found and 
preferred is repealed by act No. 124, session of 1874 of the General As- 
sembly, under and by virtue and effect of which this defendant is released 
from the penalty of the law under which the verdict of the jury was 
rendered in this case ;” and, 

Second—* Because there is no crime known to the law of the said State 
charged against this defendant.” 

He claims that the law under which he was indicted was repealed by 
sections eight and twelve of statute No. 124 of the acts of 1874. 

The eighth section of the act in question declares that “the crime of 
larceny in the State of Louisiana shall be divided into grand and petty 
larceny. The larceny of any property or money or object or objects of 
the value of one hundred dollars or more shall constitute grand lar- 
ceny, and be punishable with imprisonment in any parish prison, or at hard 
labor in the Penitentiary, at the discretion of the court, for not more than 
ten years. The larceny of any property or money or object or objects 
under the value of one hundred dollars shall constitute the crime of 
petty larceny, and be punishable with imprisonment in any parish prison, 
or in the Penitentiary, at the discretion of the court, for not more than 
two years, and all statutory provisions in force relative to larceny not in- 
consistent herewith or on matters provided for herein are hereby made 
applicable to the crime of larceny as herein established.” 

The only portion of the twelfth section which can possibly affect the 
prisoner’s case is that which provides that the act “shall take effect from 
and after its promulgation.” 

The cases relied upon by the appellant as authority for claiming a re- 
versal of the judgment against him are: State vs. Johnson, 12 L. 547; 
State vs. Clay, 12 An. 431; State vs. King, 12 An. 593; State vs. Morgan, 
12 An. 712; State vs. O’Connor, 13 An. 486; State vs. Brewer, 22 An. 273. 

‘These cases do not help him. In all of them, except O’Connor’s case, 
the court held that the law under which the prisoners were indicted had 
been repealed. In O’Connor’s case the question was whether the third 
section of the act of 1855, relative to crimes and offenses, was on the 
first of April, 1870, repealed by the act of the Legislature No. 96 of the 
laws of 1870, which went into effect on the day last named. The court 
held that it was not. 

Sections eight and twelve of the statute No. 124 of the acts of 1874 
did not in terms or by necessary implication repeal the law then in force 
in regard tolarceny. The crime of larceny, as it then existed, was merely 
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divided into grand and petty larceny, and the Legislature simply defined 

what should be considered grand and what petty larceny, and fixed the 

punishment to each. But it did not repeal the law under which the pris- 

oner was indicted. It only limited the amount of punishment. 
Judgment affirmed. 


No. 5874. 
Cuar_es L. Frantz vs. E. WaGGAMAN, SHERIFF, ET AL. 


A judgment not signed cannot be appealed from, and the appeal must be dismissed. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Sambola & Ducros and G. Schmidt, for plaintiff and appellant. Maa- 
Dinkelspiel for defendants and appellees. 

Howe.1, J. The judgment appealed from in this case is not signed, 
and according to the well-settled jurisprudence of this court no appeal 
lies therefrom. 

It is therefore ordered that the appeal herein be dismissed with costs. 


No. 5870. 
SraTE oF LOvISIANA VS. JOHN L. LARESCHE. 


This is a suit by the Attorney General in the name of the State, and in which joined 
one John B. Henry, to suspend defendant from the office of notary public. It 
Henry was improperly made a party to the proceeding, the State, by merely per- 
mitting an improper or unnecessary party to join in the action, would not be- 
dismiss*1 for it. This case is app?alel from on exe tions. 

Section 2520, Revised Statutes, says that recorders, notaries public, or other persons: 
violating the provisions of the preceding section (2519) shall, upon conviction 
thereof, be liable to fines therein mentioned. 

The section (2520) provides one penalty, but does not do away with section 2505, 
which declares that a notary may be suspended for any just cause. He may be 
fined under one saction and suspended under the other. The question therefore. 
is, whether in this case there is any just cause. 

Defendant bases an exception upon the allegation that the penalties sought to be 
inflicted upon him relate to notaries exercising their functions and regard the 
transfer of property in the parish of Orleans, defendant averring that the prop- 
erty transferred is in the parish of Jefferson. The petition, however, recites 
that the property was in the parish of Orleans and Jefferson; if it be, in whole 
or in part, in the parish of Orleans the exception would not be well taken. 

But section 2505, Revised Statutes, applies to all notaries throughout the State, and 
notaries in New Orleans are not exempt from its provisions. Therefore defend- 
ant’s exception, based on the ground that notaries in New Orleans are not liable 
to suspension, is not founded in law. 

On the whole, it seems that the exceptions are in reality answers to the suit, and 
they should be regularly tried upon evidence to be adduced. If the evidence 
should establish the allegations, this court is not prepared to say the action is 
not well founded. Wherefore the case must be remanded for further proceedings. 


Pic same from the Superior District Court, parish of Orleans. Haw- 
kins, J. <A. P. Field, Attorney General, and Hornor & Benedict, tor 
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plaintiff and appellant. John Ray and E. Sabourin, for defendant and 
appellee. 

Morgan, J. The State, through the Attorney General, joined by John 
B. Henry, brings suit against the defendant to suspend him from his 
office of notary public on the grounds that he signed, in his official 
capacity, what purported to be an act of sale, in which he violated sec- 
tion 2528 of the Revised Statutes, which provides that it shall be the 
duty of every notary public, before passing any act of sale, to demand 
a certificate from the register of conveyances, showing that the vendor. 
had not alienated in any other way the property about to be sold by 
him, averring that had he obtained such a certificate it would have ap- 
peared that the vendor had no title to the property conveyed in the act 
complained of. 

Because he violated section 2524 of the Revised Statutes in not regis- 
tering in the office of the register of conveyances, within forty-eight 
hours of the passage of the act aforesaid, the said act, and that he has 
not registered the said act at any other time since. ‘ 

Because he violated section 2519 of the Revised Statutes in this, that. 
he executed the said act without paying or causing to be paid the State, 
parish, and municipal taxes imposed upon the property sold. 

Because he violated article 3370 of the Civil Code in this, that he did 
not record in the mortgage office of the parish where the property so 
sold by the act aforesaid was situated the act of mortgage, as is re-. 
quired by said article. 

The defendant excepted to the petition on the grounds: 

First—That the suit is penal in its character and one in which the 
State alone is interested, and that the joinder therein of J. B. Henry is 
illegal and unauthorized. 

Second—That the District Attorney is the sole and proper party, 
under section 2550 of the Revised Statutes, to prosecute the defendant 
for a violation of the section 2519 of the Statutes, and that under said 
article the penalty is not a suspension from office, but a fine, and there- 
fore that the allegations are improperly made and should be stricken 
from the petition. 

Third—Because a violation of sections 2524 and 2528 of the Revised 
Statutes and article 3370 of the Civil Code would, if proved, simply au- 
thorize an action for a fine as imposed by law and not a suit for removal 
from office. The exceptions were sustained and the suit dismissed. 

Plaintiff appeals. 

The action rests on section 2505 of the Revised Statutes, which. pro- 
vides that “all notaries shall renew their bonds every five years, and 
may be suspended by any judge of the Supreme Court or District Courts. 
of the State for failure to pay over any money intrusted to them in their 
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professional character, for failure to satisfy any final judgment rendered 
against them in such capacity, or for other just cause.” 

First—As to the first exception. If Henry was improperly made a 
party to the proceeding, the State, by merely joining with it an improper 
or unnecessary party, would not therefore be dismissed. 

Second—Section 2519 of the Revised Statutes provides that “neither 
recorders, sheriffs, notaries throughout the State, nor other persons au- 
thorized to convey real estate by public act, shall pass or execute any 
act for the sale, transfer, or exchange of any real estate, unless the 
State, parish, and municipal taxes due on the same be first paid, to be 
shown by the tax collector’s receipt or certificate to that purpose.” Sec- 
tion 2520 provides that “the recorders, sheriffs, notaries public, or other 
persons violating the provisions of the preceding section, shall, upon 
conviction thereof, be fined in a sum,not exceeding fifty nor more than 
two hundred dollars for each violation, to be recovered by the District 
Attorney, for the use of the free schools, before any competent tribunal.” 
§ This last section provides one penalty, but it does not do away with 
section 2505, which declares that a notary may be suspended for any 
just cause. He may be fined under the one section and suspended under 
the other, and the question presented in this issue is, is there just cause 
to suspend him ? 

Third—This exception is based upon the allegation that the penalties 
sought to be inflicted upon him relate to notaries exercising their func- 
tions and regarding the transfers of property in the parish of Orleans, 
defendant averring that the property transferred is situated in the par- 
ish of Jefferson. But the petition recites that the property transferred 
was'in the parish of Orleans and Jefferson. If it be, in whole or in part, 
in the parish of Orleans, the exception would not be well taken. 

If the property be in the parish of Orleans, then the defendant con- 
tends that he is to be governed by the sections in the Revised Statutes 
which fix the penalties for the alleged misconduct, to wit: a fine. But 
the section 2505 applies to all notaries throughout the State, and nota- 
ries in New Orleans are not exempted from its provisions. The argu- 
ment of the defendant would, if admitted, make notaries in New 
Orleans not liable to suspension. This, we think, is not the law. 

On the whole, it seems to us that the exceptions are, in reality, answers 
to the suit, and that they should be regularly tried upon evidence to be 
adduced. 

If the evidence establishes the allegations, we are not prepared to say 
that the action is not well founded. 

It is therefore ordered that the judgment of the District Court be 
avoided, annulled, and reversed, and that the case be remanded to be 
proceeded with according to law, defendant to pay the costs of this 
appeal. 
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No. 5905. 


URBAN THEURER vs. McGrppon, ALLYN & DuBOIS ET AL. 


It has often been decided by this court that a judgment creditor is not a!lowed by law 
to disregard an actual, although a fraudulent sale, and seize property held under 
such a title, but must resort to the revocatory action to have the sale set aside by 
judicial decree, 

It is only in purely simulated acts, where, through deeds of transfer purely fictitious, 
having only the semblance of title, parties seek to sereen property from seizure, 
under the pretense of sales, that creditors may seize directly, disregarding mere 
paper titles utterly void. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. C. E. Schmidt, for plaintiff and appellee. Charles Louque, for 
defendants and appellants. 

TaLiaFERRO, J. The defendants, being judgment creditors of Miss 
Emma Lesparre, issued an execution and caused to be seized and offered 
for sale as the property of their debtor a lot of ground, with the build- 
ings thereon, situated on Burgundy street, in New Orleans. The plaitt- 
tiff enjoined the sale of the property, which he alleges he is the owner 
of by purchase of it from Miss Lesparre, the former owner of it. The 
defendants, in their answer to the petition for injunction, aver thc sale 
alleged by the plaintiff is fraudulent and simulated; that no fixed and 
certain price was agreed upon, and that the vendor remained in posses- 
sion of the property after the pretended sale and was in possession of 
the same at the time the seizure was made. 

On the trial of the case in the court below judgment was rendered in 
favor of the plaintiff in injunction, making the injunction perpetual, 
without damages, as prayed for by the plaintiff, the defendants to pay 
costs. 

The defendants have appealed. 

The sale is one with right of redemption. Miss Lesparre being em- 
barrassed by two mortgages resting upon her property and needing 
money to pay the taxes against it, effected an arrangement with the 
plaintiff by which she obtained money from him for these purposes. An 
authentic act was entered into by them, showing their contract to have 
been that of a sale with the right of redemption after a fixed time, if the 
money furnished her is not repaid. Under this arrangement Miss Les- 
parre was to retain possession during the time in which she had the 
privilege of redeeming, a certain sum being claimed by the vendee as 
rent. ' 

We concur in opinion with the judge a quo that the parties entered 
into an actual contract, and that the sale was not simulated. The notary 
before whom the act was passed swears that, as the agent of the partics 
holding the mortgages on the property, he received from Theurer, the 
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purchaser, in cash, the sum of twenty-two hundred dollars, with which 
those mortgages were paid off, and that the taxes were paid out of the 
proceeds of the sale, which it appears was for twenty-eight hundred 
dollars. The testimony of \Theurer, that of his book-keeper, the evi- 
dence also of Miss Lesparre and of her sister, are all clear in showing 
that the sale was a real one, while there is nothing shown on the other 
side that authorizes the conclusion that it was a simulation. 

It has often been decided by this court that a judgment creditor is not 
allowed by law to disregard an actual though a fraudulent sale and 
seize property held under such a title, but must resort to the revocatory 
action to have the sale set aside by judicial decree. It is only in purely 
simulated acts where, through deeds of transfer purely fictitious, hav- 
ing only the semblance of title, parties seek to screen property from 
seizure under the pretense of sales, that creditors may seize directly, 
disregarding mere paper titles utterly void. 

It is ordered that the judgment appealed from be affirmed with costs. 


No. 5777. 
STATE oF LovIsIANA EX REL. N. Burton vs. D. Jackson. 


A elerk of the District and Parish Courts has no sufficient interest to appeal from a 
mandamus compelling him to deliver to the sheriff of the parish all processes of 
said courts for service as required by law. The appeal must be dismissed. 


PPEAL from the Thirteenth Judicial District Court, parish of Car- 
rol. Hough, J. Montgomery & Delony, for relator and appellee. 
Leonard & Kennedy, for respondent and appellant. 

Howe, J. A motion is made to dismiss this appeal on the ground, 
among others, that the appellant has no appraisable interest. 

The proceeding is by mandamus to compel the clerk of the District 
and Parish Courts to deliver to the relator as sheriff of the parish all 
processes’ of said courts, for service as required by law. The man- 
damus was made peremptory, and the defendant appealed. 

It is difficult to understand what interest the clerk of a court can 
have of an appraisable nature, in the question, or what injury he can 
sustain, officially or otherwise, by the judgment. It must be indifferent 
to him what person shall fill the office of sheriff. He has only to give 
the writs and processes from his office to the person having the color of 
authority as sheriff and recognized by the court. 

It is therefore ordered that the appeal herein be dismissed with costs. 
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No. 4357. 
J. A. FERNANDEZ vs. BERNARD SOULIE. 


This suit is brought to recover from defendant $40,262 damages resulting from the 
alleged inexecution of a contract-to give, within sixty days, a good title to a 
certain plantation sold, or promised to be sold, to plaintiff, and for property and 
improvements placed on said plantation. Defendant denies that he has failed to 
comply with his agreement. He alleges that a title was tendered to plaintiff in 
due time, but that objections were made to the title offered, and the plantation 
was abandoned by the plaintiff, who had been in possession for some time. 
Wherefore defendant set up a claim in reconvention for rent, for the value of 
certain agricultural implements, for mules, ete. 

It appears that plaintiff was a lessee of the plantation before he became a purchaser 
thereof. 

The evidence shows that the plaintiff had a right to object to the title offered him, 
and that he gave up the plantation, which was received by the defendant. 

Practically, the only object in determining whether the instrument executed by de- 
fendant in favor of plaintiff be a sale or a promise to sell, is to ascertain whether 
the lease of the plantation held by plaintiff ceased to exist on the twenty-fourth 
of October, 1870, (the date of said instrument) or continued till the end of the year 
for which it had been made. 

It is evident that the parties contemplated the execution of a formal act of sale, such 
as is usual in the transfer of a plantation. But the contemplated sale was not 
earried into execution. The effect of the cancellation of the agreement between 
the parties was to place matters as they were before the agreement. The plain- 
tiff, therefore, continued to be atenant under the lease, and he owed rents during 
that period. The evidence, even, shows that this was the understanding of the 
parties. 

Notwithstanding the defendant had not furnished the plaintiff with such title as he 
had a right to require, said plaintiff remained in possession of the plantation. 
He had planted a crop and made valuable improvements on the plantation. 
The reciprocal claims of plaintiff and defendant, resulting from these relations 
of lessor and lessee, are settled, in the judgment of this court, according to the 
merits of each claim, as supported by the evidence. 

Certain losses for which plaintiff claims damages are not attributable to the fault of 
defendant, but to a crevasse, for which the defendant is in no manner responsi- 
ble, and to the act of the plaintiff himself. 


PPEAL from the Seventh District Court, parish of Orleans. Collens, 
J. Semmes & Mott and Sambola & Ducros,for plaintiff and appel- 
lee. William H. Hunt, for defendant and appellant. 

LupE.ine, C. J. On the twenty-fourth of October, 1870, the defendant 
signed and delivered to the plaintiff the following instrument: 

“T hereby agree to sell and promise to give a good and sufficient title 
within sixty days and do sell unto Mr. Joseph A. Fernandez the planta- 
tion known as Monsecours, situated at Poverty Point, in the parish of 
Plaquemines, with all its appurtenances, stocks, etc., for the price of 
thirty-four thousand dollars, of which one-fourth cash, balance one, 
two, and three years, with eight per cent interest.” 

This act was recorded in the parish of Plaquemines on the twenty- 
third of January, 1871. 

This suit is brought to recover $40,262 damages, resulting from the 
alleged non-execution of this contract and for property and improve- 
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ments placed on the plantation. The defendant denies that he has failed 
to comply with his agreement. He alleges that a title was tendered to the 
plaintiff in due time, but that on the twenty-fifth of March, 1875, objec- 
tions were urged to the title offered, and the plantation was abandoned 
by the plaintiff, who had been in possession for some time. He alleges 
that the objections were frivolous. And defendant claimed in reconven- 
tion $8333 33 for rents, $800, the value of agricultural implements which 
belonged to the place, and $830 for mules and other movables taken 
from the place. 

There was judgment in favor of the plaintiff for $19,818 13, with legal 
interest from the date of the judgment, and costs, and dissolving the 
agreement to sell. 

From this judgment the defendant appealed, and the plaintiff has 
asked to have the judgment amended in his favor. 

From the record the following facts appear: Monsecours plantation 
originally belonged to Alexander Lesseps and August Lesseps. In 
February, 1867, they leased the plantation to Leon Cusachs till January, 
1870, with the right to renew the lease for one year more. The plaintiff 
is a witness to this contract. He was interested in the lease and took 
charge of the plantation. He subsequently became the sole lessee 
under said contract, assuming and paying the notes executed by Cu- 
sachs for three years; for the last year (1870) a verbal lease was agreed 
upon between plaintiff and defendant. 

Alexander Lesseps died in October, 1867. Bernard Soulié was ap- 
pointed his executor. In this capacity he controlled the Monsecours 
plantation. 

In May, 1859, Alexander Lesseps, as owner of two-thirds, and August 
Lesseps, as owner of one-third of said plantation and of an adjoining 
tract of land, had mortgaged both tracts to secure the payment of their 
joint and several notes, amounting to $105,000,in favor of one Shiff. 
N. rhert Soulié, through his agent, Bernard Soulié, became the owner of 

veral of these notes, amounting to $58,000. At the time of the death 

‘ Alexander Lesseps there remained outstanding of these notes 
61,252 22, $46,028 15 whereof belonged to the succession of Norbert 
Soulié and $15,224 04 to Shiff. 

On the twenty-fourth of April, 1868, upon the application of the ex- 
ecutor of Alexander Lesseps, Bernard Soulié, the probate court granted 
an order to sell the property mortgaged as aforesaid. August Lesseps 
consented that his share of the property might be sold, and that the 
sheriff should make a title thereto to the adjudicatee. Monsecours was 
adjudicated to Norbert Soulié for $18,000, less than the appraisement. 
The executor of Alexander Lesseps filed his account and tableau and 
distributed the price between the concurrent creditors under the first 
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mortgage, in accordance with the decree of this court. See Shiff vs. Suc- 
cession of Lesseps, 22 An. 185. Other steps were taken to perfect the title 
then acquired, but it is not necessary to notice them further than to 
state that the sale made under the judgment obtained in the parish of 
Orleans was an absolute nullity, as the defendant resided in Plaquemines, 
and that the judgment homologating the sale on monition, by the pro- 
bate court, only could cure defects or illegalities in regard to the public 
sale of the property of the succession; it did not affect the rights of the 
mortgage creditors of August Lesseps, who was alive. It did not affect 
the rights of those who asserted rights dehors the title of Alexander 
Lesseps. It is true, as contended by plaintiff, that the interest of 
August Lesseps in the land could not be sold under an order of the pro- 
bate court in the succession of Alexander Lesseps, and that the consent 
of August Lesseps that it should be thus sold could have no greater 
effect than a private sale made by himself, as far as creditors having 
mortgages on his property were concerned. And though the first mort- 
gage creditors, who took all the fruits of said sale, are estopped from 
attacking that sale, the subsequent judicial mortgage creditors of August 
Lesseps were not affected by those proceedings, and these mortgages, 
amounting to several thousand dollars, appear to rest upon the prop- 
erty. The plaintiff, therefore, had a right to object to the title offered 
him. The objection that the title offered was from the heirs of Norbert 
Soulié and not from B. Soulié himself is not well founded. We think 
the facts already stated show that the plaintiff knew the capacity in 
which B. Soulié controlled the property, and that his engagement was 
to procure a title to Monsecours for the plaintiff. 

We have seen that late in March the plaintiff refused to accept the 
title offered and gave up the property, which was received by the de- 
fendant. Practically, therefore, the only object in determining whether 
the instrument aforesaid, executed by Bernard Soulié in favor of Mr. J. 
A. Fernandez, be a sale or a promise to sell, is to ascertain whether the 
lease of Monsecours ceased to exist on the twenty-fourth of October, 
1870 (the date of said instrument) or continued till the end of the year 
for which it had been made. 

It is evident that the parties contemplated the execution of a formal 
act of sale, such as is usual in the transfer of a plantation. We cannot 
presume the vendor intended to sell on a credit without taking notes 
for the price, or that he intended to abandon the privilege conferred by 
law, or the conventional mortgage usual in such transactions.. And it 
is well settled that when parties agree to have their contract reduced to 
writing, the contract is not complete until the deed has been signed by 
both parties. 3 M. 348, 527; 5 M. 677; 1 N.S. 422; 24 An. 433. 

“La rédaction d’un acte est une condition suspensive du contrat.” 5 
Boileux C. N., page 562. 
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~In Macdonald vs. Aubert this court said: “We understand article 
2437 to mean that a promise to sell, when the thing to be sold and the 
price of it are agreed upon, is so far a sale that it gives to either party 
a right to claim, rect’ via, the delivery of the thing or payment of the 
price, but such a promise does not place the thing at the risk of the 
promisee, nor does it transfer to him the ownership or dominion of it. 
If, by consent of both parties, a promise to sell is canceled, such an 
agreement could not be received as a retrocession of the property, and 
third persons, having a general mortgage recorded against the prom- 
isee, would have acquired no right or lien on the same, because it never 
belonged to their debtor.” 17 La. 451. 

‘The effect of the cancellation of the agreement between the parties 
was to place matters as they were before the agreement. The plaintiff, 
therefore, continued to be a tenant under the lease till the thirty-first of 
January, 1871, and he owed rents during that period. 

The correspondence between the parties subsequent to the date of the 
agreement fully sustains this view of the case. On the fourteenth of 
December, 1870, Mr. Soulié wrote to the plaintiff, demanding the pay- 
ment of the rents due up to the thirty-first of January, 1871, and inform- 
ing him that he was then prepared to transfer the plantation on the 
terms agreed upon. On the thirtieth of December Mr. Fernandez wrote 
to Mr. Soulié, acknowledging the receipt of his account accompanying 
the above letter. He says: “J’ai regu votre compte m’indiquant le 
montant que je vous dois au premier Janvier, 1871, soit $5493 87, pour 
balance de loyer de l’habitation de Monsecours, plus les intéréts jusqu’é 
cette dite. Dans ce compte j’ai relevé une légére erreur a mon préju- 
dice dans le calcul des intéréts sur deux mille piastres du vingt-huit Fév- 
rier, 1870, au premier Janvier, 1871 * * ce qui fait une différence de 
$26 66 dans les intéréts. Votre compte se trouve réduit a $5917 21, 
chiffre, qui je l’espére, sera trouvé correct par vous.” 

Notwithstanding the defendant had not furnished the plaintiff such a 
title.as he had a right to require, the plaintiff remained in possession of 
the plantation. He planted a crop and made valuable improvements on 
the plantation. In consequence of a crevasse on an adjoining plantation 
Monsecours was inundated, and Mr. Fernandez abandoned the place. He 
claims to be reimbursed among others the following sums: Three thou- 
sand dollars to pay laborers from the first of January to the first of 
May; $4000 to pay overseer for the year 1871, employed by himself; $540 
to pay his boiler for 1871; $360 for assistant engineer, and $6700 for 
seed cane, which he used in planting in 1871. These losses were not at- 
tributable to the fault of Mr. Soulié, but to a crevasse for which Mr. 
Soulié was in no manner responsible, and to the act of the plaintiff him- 
self. The charge for $500 for repairs is also disallowed, as under the 
lease it had to be borne by the lessee. 
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But the value of the draining machine, $9500, of the draining canal, 
$2000, and of the lands cleared, $1000, must be paid by the defendant. 
They were ameliorations added to the property, which the owner has 
kept. No one should enrich himself at the expense of another. C. C. 
article 508; 16 La. 414; 3 Rob. 317; 6 Rob. 211; 12 R. 44 and 255; 2 An. 
348; Beard vs. Morancy. 

The evidence sustains the claim of the defendant for $5943 87, ac- 
knowledged by Fernandez in the letter already alluded to, and also the 
claim for $800, which is admitted to be just in the plaintiff's brief. 

It is therefore ordered and adjudged that there be judgment in favor 
of the plaintiff against the defendant for the sum of $12,500, subject to 
a credit of $6743 87, with five per cent interest thereon from the four- 
teenth of June, 1871, and costs of the lower court. It is ordered that 
the costs of this appeal be paid by the plaintiff and appellee. 


No. 5378. 
StTaTE OF LOUISIANA VS. JOHN HARPER AND PETER LINN. 


‘The law having declared that crimes such as the defendants were charged with 
should be tried by the Superior Criminal Court, it matters not how the case came 
to that court from the First District Court. It is sufficient to know that the case 
was in the court, and the only court having jurisdiction over the defendants. The 
route by which it got there is not of any consequence. It is not seen how any of 
their rights were invaded, or how they were deprived of any safeguard guaran- 
teed to them by the law to make good their defense. 

It is not necessary that any plea or issue should have been joined with them in the 
Superior Criminal Court. The issue was joined when they pleaded to the in- 
formation filed in the First District Court. 

The crime with which defendants stood charged was improperly designated in the 
motion to docket and fix the case for trial, but it is not seen how this injured 
them. They were only tried as to the charge on which they were arraigned, and 
this was all they could ask. , 

Defendants are certainly not in the custody of the First District Court, and the ju- 
risdiction of the Superior Criminal Court attached not from the transfer of the 
cause, but from the act which took them out of the jurisdiction of the First Dis- 
trict Court and vested jurisdiction in the Superior Criminal Court. 

This court cannot see in what the proceedings, or any one of them had before the 
Superior Criminal Court, after the transfer of the case thereto, were erroneous, 
illegal, or void. 


PPEAL from the Superior Criminal Court, parish of Orleans. 

Atocha, J. Criminal case. John McPhelin, District Attorney, and 
A, P. Field, Attorney General, for plaintiff and appellee. W. W. Howe, 
appointed by the court, for defendants and appellants. 

Morean, J. The defendants were proceeded against by information 
filed in the First District Court of New Orleans, charged with breaking 
and entering a shop in the night time with intent. to steal. They were 
arraigned before that court and pleaded not guilty. The information 





SUPREME COURT OF LOUISIANA, 


State of Louisiana v vs. Harper and Sime. 


was filed on the e eighth of April, 1874. They pleaded to it on the ninth 
of the same month. 

On the fifteenth of April, in the Superior Criminal Court, the following 
motion was made: 

“On motion of A. P. Field, Esq., Attorney General of the State of 
Louisiana, it is ordered that the following case be entered, docketed, 
and filed in the Superior Criminal Court for the parish of Orleans: No. 
49. The State of Louisiana vs. John Harper and Peter Linn, charged 
with the crime of murder.” 

Notice of trial was served upon them. They were also served with a 
copy of the information which had been filed against them and with the 
jury list. 

They were tried and found guilty on both counts. Before sentence a 
nolle pros. was entered on the second count (larceny), and they were sen- 
tenced to seven years imprisonment at hard labor. 

They appeal. 

Their counsel assign as error apparent on the face of the record: 

First—That the Superior Criminal Court tried and rendered judg- 
ment against them, although no indictment had ever been found or 
transferred to that court, nor had any information charging them with 
the offense of breaking and entering a shop been filed in, or transferred 
to said court against them, nor any plea or issue made or joined with 
them in that court, or transferred thereto. 

The act No. 124 of the session of 1874, creating a Superior Criminal 
Court, provides (section four) that “on motion of the Attorney General 
or District Attorney, or attorney acting for either of them, the record 
in all cases now pending or untried in the First District Court, over 
which said Superior Criminal Court shall have exclusive jurisdiction, 
shall be transferred to said Superior Criminal Court, and the Superior 
Criminal Court shall have power to command the clerk of the First Dis- 
trict Court to do such acts as may be required in furtherance of this 
act.” 

The law having declared that crimes, such as the defendants were 
charged with, should be tried by the Superior Criminal Court, how the 
ease came to that court from the First District Court, whether it was 
on motion of the Attorney General in the First District Court, or 
whether the clerk of that court had been commanded to send up the 
information by the judge of the Superior Criminal Court, or whether 
the papers were presented by the Attorney General, matters not. It is 
sufficient for us to know that the case was in the court, and the only 
court having jurisdiction over them. The route by which it got there 
we are indifferent about. Neither do we see how any of their rights 
were invaded by the mode of proceeding which was adopted, or how 
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they were deprived of any safeguard guaranteed to them by the law to 
make good their defense. And this we think necessary to entitle them 
to our protection. Nor was it necessary that any plea or issue should 
have been joined with them in the Superior Criminal Court. The issue 
was joined when they pleaded to the information filed in the First Dis- 
trict Court. 

Second—They complain that the motion of the attorney, which we have 
quoted, “is not an order to transfer any cause to the Superior Criminal 
Court, much less is it an order to transfer thereto the issue formed in the 
First District Court for the parish of Orleans by the information and 
the plea of not guilty as found in the record, which issue was formed 
and is pending in the First District Court.” 

There is no case pending against them in the First District Court. 
The proceedings instituted against them there were, by the law, trans- 
ferred to the Superior Criminal Court, which court, after the passage of 
that law, was the only court which could try them. The issue was al- 
ready made up before the case was placed on the docket of the Supe- 
rior Criminal Court, and there was pone other to make. As regards the 
question of transfer, we have disposed of that in what we said upon the 
first error assigned. 

Third—That “the order to ‘docket, enter, and file’ in the Superior 
Criminal Court an ‘information’ or a ‘charge of murder’ against John 
Harper and Peter Linn, whether by said names were intended these ap- 
pellants, or some other persons of the same name, could lay no legal 
foundation for trying, convicting, and sentencing the appellants upon a 
charge of ‘breaking and entering a shop in the night time, with intent 
to steal.’” 

The crime with which the defendauts stood charged was improperly 
designated in the motion to docket and fix the case for trial, but we do 
not see how this injured them. They were only tried on the charge 
upon which they were arraigned, and this was all they could ask. 

Fourth—That “if the Superior Criminal Court have jurisdiction of 
the crime for which appellants have been sentenced, it never acquired 
jurisdiction of the cause or issue respecting said crime, to wit: the issue 
made by the plea of not guilty in the First District Court, nor did it ever 
acquire jurisdiction of the parties defendant in said issue, who are still, 
in contemplation of law, held by the order of the First District Court 
remanding them to custody after said plea of not guilty was made.” 

They are certainly not in the custody of the First District Court, and 
the jurisdiction of the Superior Criminal Court attached not from the 
transfer of the cause, but from the act which took them out of the 
jurisdiction of the First District Court and vested jurisdiction in the 
Superior Criminal Court. 
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Fifth—That “the proceedings set forth in the record as occurring in 
the Superior Criminal Court after the fifteenth of April, 1874, (when the 
order to docket and fix their case for trial was made), whether they are 
considered with reference to the ‘information’ or charge of ‘murder’ 
‘ filed’ ‘on that day,’ or with reference to the issue formed by the plea 
of not guilty made by defendants in the First District Court, are equally 
erroneous, illegal, and void.” 

The “ proceedings” after the date stated consist in a notice of trial 
served upon them; of a copy of the list of jurors impaneled to serve 
before the Superior Criminal Court during the April term thereof; the 
appointment of counsel to represent them upon their stating that they 
had no means to employ counsel, and the continuance of the case in 
order to give them time to prepare for trial; the service on them of a 
copy of the list of jurors impaneled to serve before the Superior Crimi- 
nal Court during the May term thereof; their being brought into court 
for trial; the impaneling of the jury; the verdict against them, and 
their sentence. 

We cannot see-in what these proceedings or any of them are errone- 
ous, illegal, or void. 

We have thus examined all the grounds assigned: as error by the de- 
fendants, and our conclusion is that they are not sufficient to authorize 
us to reverse the action of the district court. 

Judgment affirmed. 


No. 5710. 
Strate oF Lovistana vs. J. J. DANIEL. 


The title of Act No. 71 of the Legislature, approved March 23, 1874, sufficiently 
covers the act so far as it annexes the city of Carrollton to and makes it a part 
of the city of New Orleans and parish of Orleans. The annexing of the terri- 
tory of the city of Carrollton to the parish of Orleans and the city of New 
Orleans necessarily effected the change of the limits of the respective parishes, 
and such change was constitutionally effective by the terms used in the body of 
the act which make the upper line of Carrollton the upper boundary line of the 
parish of Orleans. 

While the constitution directs and requires that the object or objects of a statute 
shall be expressed in the title, it does not require that all the details and pro- 
visions of the statute should be expressed or referred to in the title. If the object 
er objects of the act are expressed in the title, itis sufficient. 


PPEAL from the Second Judicial District Court, parish of Jefferson. 
Pardee, J.. Criminal case. A. P. Field, Attorney General, and 4. G. 
Brice and H. C. Castellanos, for plaintiff and appellee. R. King Cutler, 
for defendant and appellant. 
HowELL, J. The defendant appeals from a judgment sentencing him 
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to imprisonment at hard labor for life in the State Penitentiary. He 
was indicted by the grand jury of the parish of Jefferson on the sixteenth 
of June, 1874, for the crime of murder, committed, as charged, in said 
parish on the twenty-first of December, 1873, on Joseph L. Coke, and was 
tried and convicted of said offense, without capital punishment, before 
the district court for said parish, on the fourteenth of January, 1875. 
On the first day of the trial, to wit: January 11, 1875, he moved to quash 
the indictment on the grounds, among others, that the grand jury who 
found the indictment was not a legal body, because some of the mem- 
bers thereof resided in the parish of Orleans; that the said grand jury 
could not legally hold sessions and act as they did in the city of Car- 
roliton, which was, by Act No. 71 of the Legislature, approved March 
23, 1874, annexed to the city of New Orleans, and constitutes the Seventh 
District of said city, and, substantially, that the offense being laid in 
the parish of Jefferson, the indictment should have been found by 
a grand jury composed solely of citizens of said parish and sitting 
therein. He also moved for a continuance of the trial, on the ground 
that the court before which he was arraigned was illegally sitting in the 
Seventh District of New Orleans, and the above act. provided and 
required that the sessions of said court for said parish of Jefferson 
should be held at a place to be selected by the police jury thereof, and 
that said place and a court-house had been accordingly selected. He 
further excepted to the petty jury upon the same grounds that he urged 
against the grand jury. 

The district judge, being of the opinion that the said Act No. 71 was 
unconstitutional, overruled the motion and exception.. The objection to 
the said act, in this respect, is that the title does not embrace the pro- 
visions which changed the limits of the two parishes and removed the 
parish seat of the parish of Jefferson. The title reads: “An act to 
annex the city of Carrollton to the city of New Orleans; to provide for 
the transfer of certain transcripts from the office of the recorder; the 
transfer of books, papers, documents, and property of the city of Car- 
roliton, and also the public schools, to the city of New Orleans; to 
provide for the debt of Carrollton; creating the Seventh District of the 
city of New Orleans and a municipal court, a sanitary district, and 
repealing the act incorporating the city of Carrollton.” 

In our opinion this title sufficiently covers the act, so far as it annexes 
the city of Carrollton to and makes it a part of the city and parish of 
New Orleans. The annexing of the territory of the city of Carrollton 
to the parish of Orleans and city of New Orleans necessarily effected 
the change of the limits of the respective parishes, and such change 
was constitutionally effective by the terms used in the body of the act, 
which make the upper line of Carrollton the upper boundary line of the 
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parish of Orleans. While the constitution directs and requires that the 
object or objects of a statute shall be expressed in the title, it does 
not require that all the details and provisions of the statute shall be 
expressed or referred to in the title. If the object or objects of the act 
are expressed in the title, it is sufficient. 

It is therefore ordered that the judgment and verdict appealed from 
be set aside, and that this cause be remanded to be proceeded in 
according to law. 

Rehearing refused. 


No. 6033. 
SvaTE OF LovIsIANA vs. Henry Cason. 


‘Section 986 of the Revised Statutes does not protect the defendant in his plea of pre- 
scription of one year in bar to the prosecution instituted against him for a crimi- 
nal offense alleged to have been committed on the thirty-first of July, 1874. 
Upon the indietment, which had been found within the limited time, a nolle 
prosequi was -entered, and on the eighth of November, 1875, defendant was pro- 
ceeded against by information. Thus the information which followed the in- 
dictment cannot be considered as the first charge made against him. The law 
was complied with when the indictment was found. 

If the pros2cutipg offi-er finds that the indictment is defective, he can enter a nolle 
prosequi and proceed regularly, although more than a year has elapsed from the 
finding of the indictment to the filing of the information. 

The judge a quo erred in not permitting the counsel for the accused, on the trial of 
the ease, to make an argument to the jury on the subject of the prescription of 
the crime, on the ground that it was not their province to decide whether the 
case was preseribed or not. 

Whether or not the crime charged was prescribed, was a matter of fact as well as 
law, and upon both the fact and the law the jury had the power to pass, and upon 
both the fact and the law the prisoner had a right, through his counsel, to be 
heard. 

If, as the judge.a quo alleges, the bill of exceptions, as presented, does not present 
the question fairly, he should not have signed it, and should have seen that the 
bill stated the facts as they oceurred. 


PPEAL from the Fourteenth Judicial District Court, parish of Rich- 

land. Ray,J. Criminal case. (C. T. Dunn, District Attorney, and 

A. P. Field, Attorney General, for plaintiff and appellee. H. P. Wells, 
for defendant and appellant. 

Morean, J. Indictment was found against the prisoner, charging him 
with having, on the thirty-first of July, 1874, feloniously attempted, by 
threats and intimidation, to prevent one Solomon Blum from testifying 
in a criminal prosecution, in the case of the State vs. William Nichols. 
Upon this indictment a nolle pros. was entered, and on the eighth of 
November, 1875, he was proceeded against by information. He was 
convicted and sentenced to two years imprisonment at hard labor in 
- the Penitentiary. 
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He pleads the prescription of one year. Section 986 of the Revised 
Statutes, upon which he rests his plea, provides that “no person shall 
be prosecuted, tried, or punished for any offense, willful murder, arson, 
robbery, forgery, and counterfeiting excepted, unless the indictment or 
presentment for the same be found or exhibited within one year next 
after the offense shall have been made known to a public officer having 
the power to direct the investigation or prosecution.” The limitation, 
however, does not apply to any person absconding or fleeing from 
justice. 

We do not think the statute protects him. The indictment was found 
within the time limited by law. The information followed the indict- 
ment, and cannot be considered as the first charge made against him. 
The law was complied with when the indictment was found, and, as we 
read the law, all that is necessary in such cases is that the indictment 
shall be found within one year after the offense shall have been made 
known to a public officer having the power to direct the investigation 
or prosecution. If the prosecuting officer finds that the indictment is 
defective, he can, in our opinion, enter a nolle pros. and proceed regu- 
larly, although more than a year has elapsed from the finding of the 
indictment, to the filing of the information. In the cases reported in 
7 An. 256; 17 An. 69; 19 An. 76, 90, relied upon by the appellant, no pro- 
ceedings had been commenced until more than a year had elapsed from 
the time the crime charged against the prisoners had been committed. 

It is urged that the motion in arrest of judgment should have been 
sustained, because it appears on the face of the information that the 
offense charged is barred by the statute. If the information stood 
alone, the posifion would, probably, be correct. But we take the record 
as we find it, and in it we find the admission that an indictment had 
been found before the information was filed. The indictment, we think, 
took the case out of the statute of limitations. The same remarks ap- 
ply to the case in 23 An. page 433. 

On the trial, and when the counsel for the prisoner was addressing 
the jury, and while he was reading section 986 of the Revised Statutes, 
he was stopped by the judge and was informed that he would not be 
permitted to make an argument to the jury on the subject of the pre- 
scription of the crime, as it was not their province to decide whether 
the case was prescribed or not. At least this is what is stated in the 
bill of exceptions which we find in the record. The judge, it is true, 
says that he does not think the bill as presented states the question 
fairly. If so, he should not have signed it. He should have seen that 
the bill stated the facts as they occurred; but we are satisfied, from his 
own statement, that the fact is substantially as stated. 

In this particular he erred. Whether or no the crime charged was 
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prescribed was a matter of fact as well as of law, and upon both the 
facts and the law the jury had the power to pass, and upon both the 
facts and the law the prisoner had a right, through his counsel, to be 
heard. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the case 
be remanded to be proceeded in according to law and aceording to 
the views herein expressed. 


No. 5969. 
SUCCESSION OF Srmon TEAULET. 


It is unquestionable that by act No. 71 of the acts of 1874 a portion of the parish of 
Jefferson was annexed to the parish of Orleans, and that said act is not unconsti- 
tutional in that respect. 


When a law is clear and free from ambiguity, the letter of it is not to be disregarded 
under the pretext of pursuing its spirit. 

PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
ah McPhelin & Healey, for plaintiff in rule and appellant. J. A. Seghers, 
for defendant in rule and appellee. 

Lubgeana, C. J. Simon TéSaulet died in July, 1874, in Carroliton, 
where he resided and where his property is situated. 

His succession was opened in the Second District Court for the parish 
of Orleans. To effect a settlement of the succession the property was 
sold by virtue of an order of the Second District Court of New Orleans; 
and Jean Duchein, having purchased a portion of the property, refused 
to comply with his bid. A rule was taken against him to show cause 
why ‘he should not comply. To this he answered that the succession 
could transfer to him no valid title to the property sold, as all the pro- 
ceedings therein were absolute nullities, the court being without juris- 
diction in the premises, for this, that the deceased was a resident of the 
parish of Jefferson, where he died and where is situated all his .prop- 
erty. The judgment was in favor of the defendant, dismissing the rule 
for want of jurisdiction. 

The defense and the judginent of the court a qua are based upon the 
hypothesis that the territorial limits of the parishes of Orleans and 
Jefferson were not changed by act No. 71 of 1874. In the case of the 
State vs. Daniel we held that the act No. 71 aforesaid was constitu- 
tional. Therefore the only question is whether or not the act No. 71 an- 
nexed any portion of the parish of Jefferson to the parish of Orleans. 
We are at a loss to imagine why there should be a doubt on the subject, 
for section one of the act declares in unambiguous words that “ aJ\ that. 
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portion of the parish of Jefferson being and lying below the centre of 
Upperline street of the city of Carrollton, commencing at the Missis- 
sippi river and extending northwardly along the centre of said street 
to its terminus, and thence along the centre of the line of the New Or- 
leans and Carrollton Railroad to Lake Pontchartrain, shall be and con- 
stitute the upper boundary line of the parish of Orleans and the city of 
New Orleans, and all that portion of the city of Carrollton thus de- 
tached from the parish of Jefferson and added to the city of New Or- 
leans and parish of Orleans shall be governed,” ete. 

* When a law is clear and free from ambiguity, the letter of it is not 
to be disregarded under the pretext of pursuing its spirit.” C. C. 13. 

It is therefore ordered and adjudged that the judgment appealed 
from be set aside, and that the exception to the jurisdiction be over- 


ruled, and that the case be remanded to be proceeded with according to 
law. 


No. 5885. 


Statre oF LovIsIANA vs. JULES Pons, atias E. Marralre. 


Prior to the act of 1855 it was the rule that the indictment must contain an exact copy 


or recital of the instrument forged, when the prosecuting officer undertakes to 
set it out by its tenor. But since the act aforesaid the rule has been different in 
this State. The statute provides that “in any indictment for forgery, stealing, 
embezzling, uttering, destroying, or conceling, or for obtaining by false -pre- 
tenses any instrument, it shall be sufficient to describe su-h instrument by any 
name or designation by which the same.may be usually known, or by the purport 
thereof, without setting out any copy or fac simile thereof, or otherwise describ- 
ing the same, or the value thereof.” R. 8. sec. 1049. 


PPEAL from the Superior Criminal Court, parish of Orleans. 
£\ Atocha, J. John McPhelin, District Attorney, and A. P. Field, Attor- 
ney General, for plaintiff and appellee. J. H. Ferguson, for defendant 
and appellant. 

LupEine, C.J. The defendant has appealed from a judgment of the 
Superior Criminal Court of New Orleans condemning him to imprison- 
ment in the Penitentiary for four years. 

He assigns as error the refusal of the judge a quo to arrest the judg- 
ment on his motion, which alleged that “the information herein filed is. 
defective in substance, and is such that the defendant would be unable 
to plead autrefois acquit or autrefois convict to a subsequent information 
or indictment filed for the same offense, the description of the instrument 
alleged to héve been forged and — as true not being such as is 
required by law.” 

The information contained two counts. The first aun that “one 
Jules Pons, alias E. Mairaire, late, ete., feloniously did falsely make, 
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forge, and counterfeit, and cause and procure to be made, forged, and 
counterfeited, a certain note for the payment of money, with intent to 
injure one Joseph Le Blanc and divers other persons,” ete. 

The second count charged that “after the commission of the felony 
in the manner and form aforesaid, the said Jules Pons, alias E. Mairaire, 
having in his possession a certain false, forged, and counterfeited order 
for the payment of money, feloniously did publish as true the said false, 
forged, and counterfeited order for the payment of money, he, the said 
* Jules Pons, alias E. Mairaire, then and there well knowing that said 
order for the payment of money was false, forged, and counterfeited, 
with intent to injure and defraud the said Joseph Le Blane,” ete. 

Prior to the act of 1855 it was the rule that the indictment must con- 
tain an exact copy or recital of the instrument forged, when the prose- 
cuting officer undertakes to set it out by its tenor. But even then, the 
Court of Errors and Appeals of this State said: “While we admit the 
law, with its reasons, to be as stated, we have not the least desire to 
strengthen the rule by an unlimited application of it.” 8 R. 542. 

Since the act of 1855 the rule has been different in this State. The 
statute provides that “in any indictment for forging, uttering, stealing, 
embezzling, destroying, or canceling, or for obtaining by false pretenses 
any instrument, it shall be sufficient to describe such instrument by any 
name or designation by which the same may be usually known, or by 
the purport thereof, without setting out any copy or fac simile thereof, 
or otherwise describing the same or the value thereof.” R. S. sec. 1049. 

The motion in arrest of judgment was therefore properly overruled. 

It is ordered that the judgment of the district court be affirmed. 


No. 6010. 
Mrs. J. C. pE St. Romes vs. CARONDELET CANAL AND NAVIGATION CoMPANY. 


There is a want of diligence on the part of the plaintiff and appellant, and the 
failure to file a complete and duly-certified transcript of appeal within a proper 
time is imputable to her, The record in its present imperfect condition was not 
returned to this court until several weeks after the return day of the certiorari, 
and no effort seems to have been made to obtain an extension of time for its 
return. 


PPEAL from the Superior District Court, parish of Orleans. 
Hawkins, J. Fellows & Mills, for plaintiff and am. H. D. & 

€. Ogden, for defendants and appellees. 
HoweE.1, J. A motion is made to dismiss this appeal, on the grounds 
that a fragment of a transcript was marked filed in this court on the day 
when the last extension for bringing up the appeal expired, and was 
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immediately withdrawn and taken to the lower court to be completed 
and certified, and was not returned to this court at the date this motion 
was filed ; that the record did not contain the testimony and evidence 
adduced on the trial, nor the certificate of the clerk; that there was 
ample time to prepare and file the transcript, and the failure to do so is 
attributable to the apppellant. 

The appeal was granted on the fourth of May, 1875, returnable on the 
first Monday of the following month, June. On the second of November, 
1875, an extension to the fifteenth of said month was granted by this 
court. On that date a further extension of five days was allowed. On 
the nineteenth (within the delay) a partial record (consisting of only a 
few loose unbound sheets, and without the clerk’s certificate,) was filed 
in the clerk’s office of this court, and immediately withdrawn and taken 
to the lower court to be completed. On the twenty-ninth of November 
a writ of certiorari was obtained to complete and certify the record, re- 
turnable on the first Monday of December, 1875. The certificate of the 
clerk to the record now before us is dated on the fourth of January, 
1876, and shows that testimony is wanting, and the record d6es not con- 
tain several documents offered by the respective parties. The certifi- 
cates of the clerk, on which the extensions and the certiorari were 
issued, state the record was not completed because of the absence of 
testimony, and a reference to the record shows that most of this evi- 
dence was offered by the appellant. 

All this shows a want of diligence on the part of the appellant, and 
the failure to file a complete and duly-certified transcript of appeal 
within proper time to be imputable to her. The record in its present 
imperfect condition was not returned to this court until several weeks 
after the return day of the certiorari, and no effort seems to have been 
made to obtain an extension of time for its return. 

It is therefore ordered that the appeal herein be dismissed with costs. 

Rehearing refused. 


No. 5939. 
Mrs. ANN Marita HELLER vs. LocutE & CorDES ET AL. 


Where an appeal was made returnable on the first Monday of May, 1875, and on 
motion of the appellant in this court the return day was extended to the first 
Monday of June, it was too late to file the transcript on the first of November fol- 
lowing. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 

S. Belden, for plaintiff and appellant. £. W. Whittemore, for defend- 
ants and appellees. 

Howe, J. A motion is made to dismiss this appeal on the ground, 
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among others, that the record was filed long after the delay for bringing 
the appeal expired. 

The appealwas made returnable on the first Monday of May, 1875, and 
on motion of the appellant in this court the return day was extended to 
the first Monday of June, but the transcript was not filed until the first 
of November following. This was too late. 

It is therefore ordered that the appeal herein be dismissed at costs of 
appellant. 


No. 5937. 


STATE OF Lovrmsiana vs. J. D. NELSON. 


It not appearing that proper diligence had been made to get the testimony of the 
witnesses required, the judge a quo exercised his discretion properly in refusing 
a continuance. 

The-exeeption that the first and third counts of the indictment do not set forth the 
alleged forged document according to its tenor was correctly overruled in view of 
section 1051 of the Revised Statutes. 

Section 1052, Revised Statutes, does away with the exception that the second and fourth 
counts of the indictment:do not charge that the defendant intended to defraud 
any person or corporate body, 

PPEAL from the Superior CriminalCourt, parish of Orleans. Braughn, 
J. Criminal case. John McPhelin, District Attorney, and A. P. Field, 

Attorney General, for plaintiff and appellee. Alex. Dalsheimer, for defend- 

ant and appellant. 

Lupe.ine, C. J. The defendant has appealed from a Sinem sen- 
tenecing him to hard labor in the Penitentiary for two years for forgery. 

Attachments were asked for against three witnesses for defendant after 
one continuance had been granted to procure their attendance, and the 
court refused to continue the case for that purpose. From the affidavit 
filed it appears that one of the witnesses resides in the State of Missis- 
sippi, and it does not appear where the other two live. Proper diligence 
to get the testimony of the witnesses does not appear to have been used. 
We think the judge a quo exercised his discretion properly in refusing the 
continuance. 

The second bill of exceptions complains that the first and third counts 
of the indictment do not set forth the alleged forged document accord- 
ing to its tenor, and that the second and fourth counts do not charge that 
the defendant intended to defraud any person or corporate body, 

These objections were properly overruled. Section 1051 of the Revised 
Statutes provides that “whenever it shall be necessary to make any 
averments in an indictment as to any instrument, whether the same con- 
sists wholly or in part of writing, print, or figures, it shall be sufficient to 
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describe such instrument by any name or designation by which the same 
may be usually known, or by the purport thereof,” etc. Section 1052 
declares it shall be sufficient “to allege that the defendant did the act 
with intent to defraud, without alleging the intent of the defendant to 
defraud any particular person.” 

It is therefore ordered that the judgment of the lower court be affirmed 
with costs. ‘ 


No. 5910. 


State oF LovursiaNA EX REL. Exza B. MEntTz vs. CHARLES CLINTON, 
AUDITOR. 

This is an application for a mandamus to compel the Auditor of the State to issue a 
warrant on the State Treasurer in favor of relator. An exception was taken to 
the introduction in evidence of the record of suit No. 26,440 before the Superior 
District Court, on the ground that it was res inter alios acta, 

‘The relator was not a party to the suit the record of which was offered in evidence, 
and whether it be regarded as in evidence or not, the injunction therein granted 
against the Auditor can have no legal effect against one not a party to it. If any 
valid reason existed why relator’s claim should not be audited and warranted 
for, it should have been made the defense to this action. 

‘There is no force in the plea of the Auditor that he has no legal authority to draw 
warrants on the treasury when there is no money in it to pay the warrant. He 
is not the custodian of the moneys of the State, nor is it his duty to pay out the 
moneys of the State. His duty is “to draw all warrants on the treasury for 
money” for valid claims for which appropriations have been made. 

PPEAL from the Superior District Court, parish of Orleans. 
Hawkins, J. John Ray, for relator and appellant. Charles S. Rice, 
for defendant and appellee. 

Lupe.ine, C.J. This is an application for a mandamus to compel the 
Auditor of the State to issue a warrant on the State Treasurer in favor 
of relator for $625, the amount due him as parish judge of the parish 
of St. Mary for the quarter ending thirtieth June, 1875. 

The answer of the Auditor to this application is— 

First—That he has been enjoined from paying $60,000 of the $132,000 
appropriated by the General Assembly for salaries of parish judges ; 
that the amount of the appropriation not enjoined is $72,000, being at 
the rate of $1200 for each parish judge; that he had already issued one 
warrant to relator for $625, being for the quarter ending thirty-first 
March, 1875, and that this amount covers what is coming to relator out 
of the amount not enjoined for the quarters ending thirty-first March 
and thirtieth June. 

Second—That there is no money in the treasury against which said 
warrant could be drawn, and that he had no legal authority to draw 
warrants on the treasury when there is no money in the treasury to pay 
the same. 
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It is admitted that the facts in the petition are true. It is further 
admitted that the relator has received a warrant for the first quarter of 
his salary. 

Record of suit No. 26,440 of the Superior District Court was offered 
in evidence and was objected to on the ground that it was res inter alios 
acta. The objection was overruled, and the evidence was received; and 
a bill of exceptions was taken to the ruling. The relator was not a 
party to the suit the record of which was offered in evidence. Whether 
it be regarded as in evidence or not, the injunction therein granted 
against the Auditor can have no legal effect against one not a party to 
it. If any valid reason existed why the claim should not be audited 
and warranted for, it should have been made the defense to this action. 

The second reason assigned for not issuing the warrant is unfounded. 
The Auditor is not the custodian of the moneys of the State; nor is it 
his duty to pay out the moneys of the State. His duty is “to draw all 
warrants on the treasury for money” for valid claims for which appro- 
priations have been made. Sections 2 and 3 of 3 174 of Revised Statutes. 

This precise question was recently decided in the case of the Republi- 
can Printing Company vs. The Auditor. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of the relator against the Auditor, 
making the mandamus peremptory. 


Morean, J. There is no allegation in the answer of the Auditor 
that the sum claimed by the relator is not due; that no appropriation 
has been made to meet it; that the appropriation has been exhausted; or 
that it is in excess of the revenue. 

I therefore concur in the decree. 


PreRRE AURIANNE V8. GEORGE T. EsCHBACHER ET AL. 


In this suit on a promissory note against thé maker and two indorsers, it is proved 
that notice of dishonor was served on one the indorsers by delivering it to his 
book-keeper in his office, and on the other by delivering it to his wife in his store, 
he not being in. This was sufficient. 

PPEAL from the Sixth District Court, ren of Orleans. Saucier, J. 
Jerome Meunier, for plaintiff and appellee. Hornor & Benedict and 

E. Sabourin, for defendants and appellants. 

Wyty, J. This is a suit on a promissory note against the maker and 
two indorsers, and from a judgment against them the indorsers, George 
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Mertz and Ed. Erhard, have appealed. The objection is that notice of 
dishonor was not properly served. Notice was served, as appears by 
the certificate of the notary attached to the protest, on Mertz, by deliv- 
ering it “to his book-keeper in his office,” and on Erhard by delivering it 
“to his wife in his store, he not being in.” We think the service of notice 
of dishonor was sufficient. 2 R. 119; 14 L. 494; 15 L. 113: 4 An. 483; 8 
An. 136, , 
Judgment affirmed. 


No, 5942. 


STaTe OF Lovisiana vs. J. W. CALLUM. 


Under the provisions of the constitution. artiele seventy-four, an appeal in eriminat 
cases lies only when the punishment of a oth. or imprisonment at hard labor, or 
a fine exceeding three hundred dolla:s, is actaally imposed. No penalty having 
been imposed in this case, the appeal must be dismissed. 


PPEAL from the Twelfth Judicial District Court, parish of Winn. 
Z Taliaferro, J. Criminal case. Daniel B. Gorham, District Attorney, 
and A. P. Field, Attorney General, tor plaintiff and appellant. S. MW. 
Bryan and George Wear, for defendant and appellee. 

HoweE.L, J. A motion is made to dismiss this appeal.on the ground 
that this court has no jurisdiction of the case, the State having appealed 
from a judgment quashing the indictment found against the defendant. 

Under the provisions of the constitution (article 74) an appeal in crimi- 
nal cases lies only when the punishment of death or imprisonment at 
hard labor, or a fine exceeding three hundred dollars, is actually im- 
posed. No penalty was imposed in this case. 

It is therefore ordered that the appeal herein be dismisse:|. 


No. 6076. 


Strate OF LOovisIANA EX REL. ATTORNEY GENERAL anp F. E. Drwas vs. 
Tuomas CAREY. 


After issue joined, and after the case had been set down for trial on the summary 
docket, and on the day fixed for trial, the court granted a special jury to plaintiffs 
and the defendant feeling aggrieved, because illegally delayed in the vindication 
of his legal right, took a bill of exceptions. The exception was welltaken. At 
that stage of the case the supplemental petition of plaintiffs calling for a specia! 
jury should not have been entertained. and the order should not have been 
granted. 

The authority of the Governor to remove a tax collector and appoint a suecessor is 
no longer an open question. 


PPEAL from the Superior District Court, parish of Orleans, Havr- 
kins, J. Charles S. Rice and William R. Whitaker, for relator and 
4 
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appellant. John B. Cotton and Alfred Shaw, for respondent and ap- 
pellee. 

Wyty, J. In this controversy under the intrusion act for the office 
of tax collector of the Third District, parish of Orleans, Francis E. Dumas, 
joined as plaintiff with the State, appeals from the judgment in favor of 
defendant deciding the latter is entitled to said office. 

After joinder of issue, and after the case was fixed for trial, plaintiffs 
filed a supplemental petition praying for a special jury. The court 
granted the order, and continued for three days the case, to enable such 
jury to be drawn pursuant to an order to that effect directed to the com- 
missioners for drawing juries in the parish of Orleans. 

The sheriff's return on the order to the commissioners to draw the 
jury stated that he had not been able to find and serve the commission- 
ers within the delay allowed by the court for the drawing and summon- 
ing of the special jury. Thereupon plaintiffs moved for another order 
and further delay to obtain a special jury. The court having refused it, 
and ordered the trial to proceed, plaintiffs took a bill of exceptions. 

In the meantime the defendant had taken a bill of exceptions to the 
ruling of the court granting a special jury while the case was standing 
on the summary docket for trial on that day, pursuant to a previous 
fixing. 

Both of these bills of exceptions are urged upon the attention of this 
court. We will consider the first, which raises the inquiry whether the 
plaintiffs were entitled to a special jury at the stage of the case when the 
application for it was made. 

The intrusion law makes trials of cases thereunder summary, because 
it is the interest of the State that all contestations for office shall be 
speedily determined. It authorizes either party to call for a special jury. 
But the application should not be granted unless it is made pursuant to 
articles 494 and 495 of the Code of Practice. 

Article 494 declares that “the plaintiff who wishes for a jury must pray 
for the same either in his original petition, or by asupplemental petition, 
which must be presented before the suit be set for trial.” 

Article 495 provides that “the defendant, in order to avail himself of 
the same privilege, must pray for a jury in his answer, or previous to the 
suit being set down for trial.” 

Here, after issue joined and after the case had been set down for trial 
on the summary docket, and on the day fixed for trial, the court granted 
a special jury to plaintiffs, and the defendant feeling aggrieved, because 
illegally delayed in the vindication of his legal right, took the bill of ex- 
ceptions now under examination. 

We think the exception was well taken, and, at that stage of the case, 
the supplemental petition of plaintiffs calling for a special jury should 
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not have been entertained, and the order should not have been granted, 
This disposes of plaintiffs’ bill of exceptions, because if, as we find, they 
were not entitled to a special jury, we will not consider the controversy 
which they raised in reg ar 1 to it at a later stage of the case. We come 
now to the merits of the case. Here we find that in January, 1875, the 
Governor appointed plaintiff, Francis E. Dumas, tax collector of the 
Third District of the city of New Orleans, and on the twentieth day of 
December following he removed him and appointed the defendant, 
Thomas Carey, the commission, oath of office, and bond of the latter 
being adduced at the trial. 

The appellee raises the question as to the authority of the Governor to 
remove a tax collector and appoint a successor. This is no longer an 
open question. See the cases of State ex rel. Attorney General vs. Dough- 
erty, 25 An. 119; State ex rel. Dayries vs. Yoist, 25 An. 396; State ex rel. 
Weber vs. Fisher, 26 An. 537. 

It is therefore ordered that the judgment herein in favor of the de- 
fendant be affirmed with costs. 


No. 3022. 
FREDERICK B. BRAND vs. JAMES STAFFORD. 


Tt has been decided that the right to annul a judgment is not restricted to the causes 
specified in article 607 of the Code of Practice. But to entitle one to such relief it 
must be shown that it wou'd be against good conscience to execute the judgment 
and that there has been1o laches or negligence on the part of the party com- 
plaining. The judgment complained of is one of nonsuit, and is the result of 
negligence of the plaintiff. It was his duty to know what was being done in his 
case in the court in which he had instituted it. Nor does the evidence show that 
there was any fraudulent misrepresentation made to obtain the judgment. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
J. H. Halsey and R. H. Marr, for plaintiff and appellee. 7. A. Bartlette, 
for defendant and appellant. 

Lvupe.inG, C.J. In May, 1869, the plaintiff brought suit in the Fourth 
District Court of New Orleans against defendant, and obtained a writ of 
provisional seizure against the property of defendant. This was set 
aside on bond. On the eighth of July, 1869, the plaintiff instituted another 
suit in the Sixth District Court of New Orleans against the defendant for 
the same cause of action, and obtained another writ of provisional seiz- 
ure, which was also set aside on bond. On the sixteenth of July, 1869, 
the plaintiff obtained an order in the Fourth District Court to compel the 
defendant to give another delivery bond or restore the property seized to 
the sheriff. 

On the twenty-second of October, 1869, the defendant filed the plea of 
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lis pendens in the Sixth District Court. The exception was fixed for trial, 
on motion, for the twenty-sixth of October. On that day the trial was 
continued to another day, as appears from the minutes of the court. On 
the ninth of November the exception was tried and the suit was dismissed. 

In the meantime, during the vacation, the suit in the Fourth District 
Court had been discontinued without the knowledge of the defendant. 
The present suit is to annul the judgment dismissing the suit on the plea 
of lis pendens, on the ground that it was obtained “on a fraudulent and 
untrue representation that there was a similar suit, for the same cause of 
action, pending in the Fourth District Court.” It has been decided that 
the right to annul a judgment is not restricted to the causes specified in 
article 607 of the Code of Practice. But to entitle one to such relief it 
must be shown that it would be against good conscience to execute the 
judgment, and that there has been no laches or negligence on the part of 
the party complaining. 3 An. 646. 

The judgment complained of is one of nonsuit, and is the result of the 
negligence of the plaintiff; it was his duty to know what was being done 
in his case in the court in which he had instituted it. 13 An, 395. Nor 
does the evidence show that there was any fraudulent misrepresentation 
made to obtain the judgment. 

It is therefore ordered and adjudged that the judgment of the lower 
court be set aside, and that there be judgment rejecting the plaintiffs 
demand with costs. 


No. 4983. 
STATE EX REL. EaGER, ELLERMAN & Co. vs. CHARLES CLINTON, AUDITOR. 


The clerk certifies that the present record contains a full, complete, and correct tran- 
seript of the reeord, including all proceedings and documents filed, testimony 
and evidence adduced on the trial of the cause, ete., and there is no suggestion 
of a diminution of. the record attributable to the appellant. This is all that this 
court can inquire into. The motion to dismiss is refused. 

The plaintiffs, as transferees of one Elder, allege that a certain amount of work 
contracted for on behalf of the State has been done according to the contract; 
that it has been approved by the parties authorized to do so; that the bonds pro- 
vided for in the act of eighth of September, 1868, have been signed, and that they 
are now in the hands of the Auditor, who refuses to deliver them up. Wherefore 
they pray for a mandamus on the Auditor to compel him to deliver them. 

The present Attorney General, as well in behalf of the Auditor of Public Accounts 
as in behalf of the State, and intervening in that interest, opposes the issue of 
the bonds. 

The contract under which relators did their work was entered into with the Board of 
Engineers. This board had no aut ority to enter into the contract. They could 
only do what they were empowered to do by the Legis.ature, and the Legislature 
never empowered them to make any such contract. It is true that the commis- 
sioners originally appointed were authorized to make a contract for placing a 
dam at Tone’s bayou. This they did. But it was stipulated in that contract that 
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the work should be done within a certain time, The time expired and the work 
was not done. There was therefore an end to that contract. Then the commis- 
sioners appointed by that act became Suncti officio, and their successors were only 
competent to inspect and cause to be completed the work which had been begun 
under the contract. But the work was at an end; the work was never commenced 
before the second contract was entered into, and this contract, as before stated, 
the Board of Engineers had no authority to make. It is true that in the opinion 
of the then Attorney General it was the duty of the Board of Engineers to carry 
on the work and to make the contract, and that it was sanctioned by the then 
Governor. But neither the Attorney General nor the Governor nor the Board of 
Engineers had any authority to renew a dead contract. This could only be done 
by the power which authorized, to wit: the Legislature. 
PPEAL from the Superior District Court, parish of Orleans. Hav- 
kins, J. J. W. Thomas and A. C. Lewis, for relator and appellant. A. 
P. Field, Attorney General, and J. Q. A. Fellows, for respondent and 
appellee. 

Morgan, J. William Durbridge moves to dismiss this appeal, on the 
ground that the record in the case of the State ex rel. Durbridge, the 
same defendant, is not copied into the record before us. 

The two cases are docketed under different numbers in the court below. 
The court ordered them to be reopened for the purpose of hearing fur- 
ther testimony. It was also ordered that they be consolidated and tried 
as one, 


The clerk certifies that the present record contains a full, complete, 


and correct transcript of the record, including all proceedings and docu- 
ments filed, testimony and evidence adduced on the trial of the case, etc., 
and there is no suggestion of a diminution of the record attributable to 
appellant. This is all that we can inquire into, 

Motion to dismiss is refused. 

In 1868 the Legislature passed an “act to provide for the improve- 
ment of Red river.” Acts 1868, p. 72. The act provides that “the navi- 
gation of Red river shall be improved by filling up at a proper point on 
Old river, so as to prevent the waters of Red river from running into 
Tone’s bayou during low-water season, and by removing logs, trees, 
stumps, and other obstructions to the navigation of Twelve-Mile bayou, 
Red bayou, Polson’s bayou, Polson’s lake, and other lakes above 
Shreveport, and also by making cut-offs on said bayous at different 
bends.” 

In order to have the above works completed during the low water 
(September, 1868,) William Mudgett, Charles W. Keeting, M. H. Crowell 
were appointed commissioners,.in behalf of the State, and were author- 
ized to employ a competent engineer, who was to examine the projected 
work and prepare plans and specifications of the work to be done, and to 
make the same so as to show the proposed and necessary work in conve- 
nient sections, with estimates of the just and proper cost of each section 
and of the whole work. 
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As soon as the estimates, plans, and specifications were prepared the 
commissioners were authorized to contract in the name of the State with 
a competent person or persons to do said work according to such plan 
and specifications, payable in installments on the completion of each sec- 
tion, and upon the certificates of said commissioners that the section had 
been completed according to contract. 

The total cost of the improvements was not to exceed one hun- 
dred and thirty-five thousand dollars, for which the contractor was to 
bind himself to receive the bonds of the State, payable to bearer, at 
twenty years after the date of the contract, the bonds to bear seven- 
thirty per cent interest per annum. 

The Governor was to cause to be printed the number of bonds neces- 
sary fcr delivery to the contractor on presentation of the certificate of 
the commissioners that he (the contractor) was entitled to the same, the 
bonds to be for one thousand dollars each, with twenty coupons for the 
annual interest appended thereto. The bonds were to be signed by the 
Governor, countersigned by the Secretary of State, under the seal of the 
State, the Auditor of Accounts, and State Treasurer; they were to be 
delivered to the Auditor, and issued by him to the contractor upon pre- 
sentation of the certificates of the commissioners aforesaid. 

If a Board of Public Works was created for the State, and the mem- 
bers thereof qualify and organize as may be provided by law, the com- 
missioners were to turn over to the board whatever they may have done 
under and according to the requirements of this act, and said board 
shall take possession and control of said works, and contract for making: 
the same, if not atready under contract; and if already under contract, 
were to superintend the work and direct the same according to the con- 
tract, and do all things required to be done by the commissioners desig- 
nated by the act. 

On the tenth of September of the same year, the as emenmates established 
‘a Board of Public Works. Acts 1868, p. 82. 

On the twenty-fourth of February, 1871, the Legislature passed an act 
creating a Board of State Engineers. Acts 1871, p. 391. This act pro- 
vided that as soon as\the Board of Engineers should be organized they 
were to take possession of the books, etc., and all State property held by 
the Board of Public Works, and complete the labor or contracts then 
existing of that board. 

It is to be observed that the Legislature contemplated by the aet of the 
eighth of September, 1868, that the work therein authorized to be done 
was to be finished during the then low stage of water in the Red river. 

Two days after the passage of the act, to wit: on the tenth of Septem- 
ber,*1868, William’S. Mudgett, acting as chairman of the Board of Com- 
missioners appointed by the above act, entered into a contract with 
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Andrew J. Oliver and George Alban, by which the last-named parties 
agreed to do the work specified in the act aforesaid, ascording to the 
specifications annexed to the contract, which, the contract recites, had 
been prepared by W. J. McCulloh, the engineer appointed by the com- 
missioners. . 

The sum to be paid them was the exact amount which the appropria- 
tion was not to exceed, viz: one hundred and thirty-five thousand dollars. 
The work was divided into four sections. Three sections have been paid 
for. We have to deal with the first section, which provided for the “con- 
struction of a dam across Old Red river, at the most eligible point near 
Scopini’s Cut-off above the mouth of Tone’s bayou,” for which work, on 
the completion thereof, the contractors were to be paid fifty thousand 
dollars. 

By the contract the whole was to be completed on or before the first 
of January, 1869, but in case the water should rise before that date 
the time in which it was to be completed was to be extended to the first 
of November, 1869. 

The work was not completed within the time specified. 

Some time thereafter Oliver & Alban assigned all their right and 
interest in the contract above described to D. J. Elder. 

It appears that Elder claimed that the whole work had been done, 
and demanded settlement therefor, but on the twentieth of September, 
1872, he withdrew his application for settlement and payment therefor, 
and instead thereof filed a petition with the Board of State Engineers 
asking for an extension of time in which to complete the contract, in 
consideration whereof the Board of State Engineers, assuming to act 
under the authority of the statute of the eighth of September, 1868, ex- 
tended the time for the completion of the contract for the building of 
the dam in Tone’s bayou to the first of January, 1873. It is proper. to 
state that these extensions were made under the opinion of the then 
Attorney General that the Board of Engineers had the power to grant 
them, and that they received the approval of the then Governor of the 
State. 

Eager, Ellerman & Co., the transferees of Elder, allege that the work 
has been done according to contract; that it has received the approval 
of the Board of Engineers; that the facts have been reported to the 
Governor; that the bonds provided for in the act of the eighth of Sep- 
tember, 1868, have been signed by the Governor, Secretary of State, 
Treasurer, and Auditor of Public Accounts, and that they are now in the 
hands of the Auditor, who refuses to deliver them up. , 

They pray for a mandamus on the Auditor to compel him to deliver 
them. 

The Auditor answers and says that “the facts stated in the petition, 
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so far as his knowledge extends, are true,and the certificate, in due 
form, of the president of the State Board of Engineers accompanied 
the demand for the bonds.” He waived service and submits the ques- 
tion of the issue of the bonds (being act No. 59 of 1868) for adjudication. 

The present Attorney General, as well in behalf of the Auditor of 
Public Accounts as in behalf of the State, and intervening in that inter- 
est, opposes the issue of the bonds on the grounds— 

First—That act No. 59 of 1868 is in violation of article 111 of the 
constitution of the State, is null and void, and that no rights can be 
claimed under it. 

Second—That the contract under which the bonds are claimed was a 
fraud upon the State, and never had any legal or valid object, and could, 
by reason of fraud and corrupt practices in obtaining the contract, con- 
fer no legal or equitable. claim. 

Third—That the work under the contract with Oliver & Alban was 
never done as contracted for, and that the certificates therefor were 
improperly issued; and 

Fourth—Denies generally the averments of the petition, and specially 
denies any contract binding on the State with the relators or their 
assigns. 

The fourth and last count is the only one which it is necessary to 
examine. 

The contract under which relators did their work was entered into 
with the Board of Engineers. This board had no authority to enter 
into the contract. They could do only what they were empowered to 
lo by the Legislature, and the Legislature never empowered them to 
make any such contract. It is true that the commissioners originally 
appointed were authorized to make a contract for placing a dam at 
Tone’s bayou. This they did. But it was stipulated in that contract 
that the work should be done within a certain time.. The time expired, 
and the work was not done. There was therefore an end to that con- 
tract. Then the commissioners appointed by that act became functi 
officio, and their successors were only competent to inspect and cause 
to be completed work which had been begun under the contract. The 
tirst contract was at an end before the second contract was entered into, 
and this contract, we repeat, the Board of Engineers had no authority 
to make. We do not forget that in the opinion of the then Attorney 
General it was the duty of the Board of Engineers to carry on the work 
and to make the contract, and that it was sanctioned by the then Gov- 
‘ ernor; but neither the Attorney General, the Governor, nor the Board 
of Engineers have any authority to revive a dead contract. This could 
only be done by the power which authorized it, viz: the Legislature. 

Judgment affirmed. 
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No, 5473. 


Succession OF Mrs. Vireryia H. Harti, DecEasED WIFE oF CHARLES Ross. 
On OPPOSITION TO APPLICATION FOR PROBATE. 


The error in this case is in supposing that an omission or defect exists in the will 
in controversy. Of course nothing can be added to that instrument to cure any 
want of legal requisites. But neither the laws of Illinois, where the testatrix 
died, nor of Louisiana, where she resided and left property, require that a will 
shall state where it was made. The place where it was made is a fact dehors the 
will, which may be proved like any other fact. There is nothing in the objection 
that it would be establishing title to immovable property by parol evidence. The 
testament is in writing, and is the title to the property bequeathed. 

To prove where the aforesaid will was made, so as to ascertain what laws control its 
form, would no more conflict with the prohibition against proving title to real 
property by parol than would be the proving of the handwriting to an olo- 
graphic testament by parol, or the genuineness of a vendor's signature to an act 
sous seing prive. 

The will, which is the basis of this controversy, was made according to the formali- 
ties prescribed by the laws of Illinois. Articles 1653 and 1654 of our Code con- 
tain similar provisions. 

The objection to the testimony of Charles Robb onthe ground that he is the legatee 
under the will was properly overruled. He is not an attesting witness to the 
will. For that purpose he would have been incompetent. But, in a Louisiana 
eourt, he was a competent witness to prove any fact in regard to the matter in 
controversy which he might know. 

The article 1689 of the Civil Code clearly authorizes the probate of a foreign will in 
Louisiana. It declares: “This order of execution shall be granted without any 
other form than that of registering the testament, if it be established that the 
testament has been duly proved before a competent judge of the place whence it 
was received. Jn the contrary case the testament cannot be carried into effect, 
without its being first proved before the judge of whom the execution is demanded. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 

J. J. McConnell, for opponents on the matter of probate of the 
will and appellants. Hyams & Jonas, for Charles Robb, legatee under the 
will, and appellee. 


Lupeine, C.J. This is an appeal from a judgment of the Second 
District Court of New Orleans admitting to probate her testament. 

It is alleged that the will was made in Illinois on the twenty-first of 
September, 1871. Mrs. Robb died in 1873 out of the State of Louisiana, 
where she resided. The heirs-at-law, who oppose the probate, deny 
that the will was made in Illinois; and they allege that, inasmuch as it 
does not appear in the face of the instrument that it was made in Illi- 
nois, that fact cannot be proved by any other evidence. They deny the 
validity of the will under the laws of Illinois, and they deny that any 
witness can be permitted to testify in our courts in rel&tion to the mat- 
ters in dispute, except he would be a competent witness in the courts of 
Tilinois, if the suit were pending there; and, lastly, they deny that a 
foreign will, void under our laws, and not probated when it was made, 
can be probated in Louisiana. In support of the first objection, that 
the omission in the will to state where it was executed cannot be sup- 
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plied by parol evidence, the opponents urge the following reasons: That 
it would be engrafting the laws of Illinois on the instrument, and estab- 
lishing title to immovable property in this State by parol evidence. 

The error is in supposing that an omission or defect exists in the will. 
Of course, nothing can be added to that instrument to cure any want of 
legal requisites. Neither the laws of [llinois nor of Louisiana require 
that a will shall state where it was made. The place where it was made 
is a fact dehors the will, which may be proved like any other fact. Nor 
is there any force in the objection that it would be establishing title to 
immovable property. The testament is in writing—it is the title to the 
property bequeathed. To prove where the will was made, so as to 
ascertain what laws control its form, would no more conflict with the 
prohibition against proving title to real property by parol than would 
the proving of the handwriting to an olographic testament by parol, 
or the genuineness of a vendor’s signature to an act sous seing prive. 

Is the will valid according to the laws of Illinois? It is signed by the 
testatrix; and following her signature is the following statement or 
proces verbal: “Signed, sealed, published, and delivered by the said 
Virginia H. Robb, to be her last will and testament, in the presence of us, 
who were present at the same time, and we, at her (testatrix’s) request, 
and in her presence, and in the presence of each other, at the same time 
subseribed our names as witnesses.” 

Witness, ao MARSH Chieago, Ill. 

The second section of the Illinois statute of wills—Revised Statutes 
of Illinois, 1861—which was offered in evidence, declares: “ All wills, 
testaments, and codicils by which any lands, tenements, hereditaments, 
annuities, rents, or goods and chattels are devised shall be reduced to 
writing and signed by the testator or testatrix ; or by some person in 
his or her presence, and by his or her direction, and attested in the 
presence of the testator or testatrix by two or more credible witnesses; 
two of whom declaring on oath or affirmation before the court of pro- 
bate for the proper county that they were present and saw the testator 
or testatrix sign said will, testament, or codicil in their presence, or ac- 
knowledge the same to be his or her act and deed, and that they be- 
lieved the testator or testatrix to be of sound mind and memory at the 
time of signing or acknowledging the same, shall be sufficient proof of 
the execution of said will, testament, or codicil to admit the same to 
record,” ete. 

Also see Public Laws of Illinois, 1871-1872, pages 775 et seq., offered in 
evidence, which show that the act was still in force when the will was 
made. 

Under the statute, the indispensable requisites of a will are that “it 
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must be reduced to writing, it must be signed by the testator, or by 
some one in his presence and by his direction, and it must be attested in 
the presence of the testator by two or more credible witnesses.” 43 TIL. 
Rep. 148; 42 Ill. Rep. 377. 

These formalities were observed in the execution of Mrs. Robb’s will. 
Section seven of the same statute provides that “in all cases where any 
one or more of the witnesses to said will, testament, or codicil as afore- 
said shall die, or remove to: some distant country unknown to the parties 
concerned, so that his or her testimony cannot be procured, it shall be 
lawful for the probate justice, or other court having jurisdiction of the 
subject matter, to admit proof of the handwriting of any such deceased 
or absent witness as aforesaid, and such other secondary evidence as is. 
admissible in courts of justice to establish written contracts generally 
in similar cases; and may, thereupon, proceed to record the same, as 
though such will, testament, or codicil had been proved by such sub- 
scribing witness or witnesses in his, her, or their proper persons.” 

Articles 1653 and 1654 of our Code contain similar provisions. 

The execution of the will was proved by one of the subscribing wit- 
nesses, who also testified that the signature of the other attesting 
witness was genuine, and that he was dead. The deceased witness’s 
signature was proved by other witnesses, whose testimony was properly 
received. 3 R. 427; 2 R. 434. 

The objection to the testimony of Charles Robb on the ground that 
he is the legatee under the will was properly overruled. He is not 
an attesting witness to the will; for that purpose he would have been 
incompetent. But, in.a Louisiana court, he was.a .competent witness to 
prove any fact in. regard to the matters in controversy which he might 
know. 9 An. 148; 25 An. 85. 

The last objection is that a foreign will, not having the formalities 
required by the Civil Code, cannot be probated in Louisiana. 

The cases of Robert vs. Allier’s agent, 17 La. 17, and Succession of 
Robert, 2 Rob. 427, are relied upon by the opponents to support this 
position. 

Whatever was said in the first case, which may seem to support this 
view was obiter dictum. That was a suit in the commercial court of New 
Orleans for the ownership of certain notes found in the succession of 
Robert. Allier, the legatee, claimed the notes under an olographic will 
made in France; the mother of Robert claimed them as heir-at-law. 
No probate of the will had been made either in France or in this State; 
and this court said that until it had been proved somewhere effect could 
not be given to it in Louisiana. Subsequently, a copy of this will was 
probated in Louisiana, and it is reported in 2 Rob. 427. If the case.of 
Allier’s agent can be regarded as bearing upon the question under con- 
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sideration, it is an authority in favor of the plaintiff; for a foreign olo- 
graphic will was admitted to probate in Louisiana, without its produc- 
tion in the court, because it had been deposited by order of a French 
tribunal in a notary’s office, from which it could not be withdrawn. 

The case of the Succession of McCandless, 3 An. 579, seems also to 
recognize the right of Louisiana courts to probate foreign wills. 

In the case of Allier’s agent this court refused to give effect to the 
testament till it had been proved somewhere. 

But the article 1689 of the Civil Code clearly authorizes the probate 
of a foreign will in Louisiana. It declares “This order of execution 
shall be granted without any other form than that of registering the 
testament if it be established that the testament has been duly proved 
before a competent judge of the place where it was received. In the 
contrary case, the testament cannot be carried into effect without its 
being first proved before the judge of whom the execution is demanded.” 

It is therefore ordered that the judgment of the district court be 
affirmed with costs of appeal. 


No. 4100. 
GERARD Branpon vs. T. H. & J. M. ALLEN & Co. 


‘The seizure of the plantation in question under the attachment in this ease was in 
reality only nominal. The plaintiff either worked it himself or leased it, deriving 
whatever profit may have been made from it himself, and if any deterioration 
took place while the attachment rested upon it, the fault was with the plaintiff 
or with those to whom he leased it. Upon the question of damages therefore, as 
the immediate result of the attachment, the case is with defendants. 

‘The property of plaintiff, however, was illegally attached. To-get rid of the attach- 
ment he had to employ counsel. The fee which his counsel earned, and which he 
was obliged to pay, was a damage to him for which defendants are responsible. 

There is no foundation for the plea that the property attached did not belong to 
plaintiff. Defendants cannot set up such a plea, as it was only upon their allega- 
tion that it did belong to him that the attachment issued. They cannot be per- 
mitted to say that the property was his when the allegation was necessary to 
enable them to procure the attachment, and then say that it was not his when it is 
necessa’y to shield them from damages caused by the issuing of the attachment. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
A, N. & W. F. Ogden and J. C. Pierce, for plaintiff and appellant. 
Hays & New, for defendants and appellees. 

Morean, J. The facts from which this litigation springs will be found 
in the case of Gerard Brandon vs. William Hughes. Hughes had sold 
a certain plantation in Tensas parish to Brandon. Brandon had as- 
sumed to pay certain mortgages resting upon the plantation and certain 
debts due his vendor. The defendants, among others, sued the plaintiff 
on his alleged assumpsit. As he was a nonresident they proceeded by 
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attachment, which was levied on his Mondora plantation. In the lower 
court they obtained judgment. From that judgment a devolutive 
appeal was taken. Pending the appeal, the Mondora plantation was 
sold, and purchased by the present “efendants. This court reversed the 
judgment appealed from. The plantation was returned to the plaintiff. 
He now sues to recover upward of $30,000 damages caused by the 
seizure of his property. 

The evidence satisfies us that the seizure under the attachment was 
in reality only nominal; that the plaintiff either worked it himself or 
leased it, deriving whatever profit may have been made from it himself, 
and that if any deterioration took place during the time the attachment 
rested upon it the fault was with the plaintiff or with those to whom he 
leased it. Upon the question of damages as the immediate result of 
the attachment we think the case is with the defendant. His property 
was, however, illegally attached. To get rid of the attachment he had 
to employ counsel. The fee which his counsel earned and which he was 
oliged to pay was a damage to him. This fee, we think from the testi- 
mony, should be eighteen hundred dollars. 

Defendants contend that the property attached did not belong to the 
plaintiff. We do not understand how they can set up such a plea, as it 
was only upon their allegation that it did belong to him that the attach- 
ment issued. They cannot be permitted to say that the property was 
his when the allegation was necessary to enable them to procure the 
attachment, and then say that it was not his when it is necessary to 
shield them from damages caused by the issuing of the attachment. 
Besides, when the attachment issued it was his property. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed; and it is now 
ordered that there be judgment in favor of the plaintiff and against the 
defendant in solido for eighteen hundred dollars, with interest thereon 
at five per cent per annum from judicial demand, with costs in both 
courts, 


No. 5811. 


Mary Manapy vs. Wititiam Martapy anp Mary B. CaLpweLL. JouN 
Mooney, THIRD OPPONENT. 


Ina previous case it was decided by this court that the plaintiff was entitled to re- 
eover of defendants, as her community share, one-fourth of the entire property 
belonging to the partnership which existed between William Malady, her 
husband, and Mary B. Caldwell, and which was conducted in the name of 
Mary B. Caldwell. To effect a partition pursuant to decrees of this court, 
an sale was made of a certain piece of property on which John Mooney 
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held a conventional mortgage. When the partition sale was made this ereditor 
filed a third opposition claiming of the proceeds a sum sufficient to pay the 
amount of his mortgage on the property sold. This mortgage existed on the 
property prior tothe suit of plaintiff against defendants and before the exist- 
ence of such a person as plaintiff was known to the mortgage creditor. 

‘The plaintiff, Mary Malady, cannot be allowed to take one-fourth of the proceeds of 
the property in question and throw on defendants the payment of the entire 
mortgage debt bearing on said property, or on the three-fourths of the proceeds 
thereof. , 

If plaintiff claims forthe community between herself and William Malady one-half 
of the property of Mary B. Caldwell, on the ground that there was a partnership 
between her husband and Mary B. Caldwell, conducted in the name of the latter, 
she must allow the debts of that partnership to be settled out of the assets 
thereof before the partition is made. 

‘Therefore the court aqua erred in requiring defendants to pay the entire amount 
of the mortgage debt held by the intervenor out of the share eoming to them 
from the sale. Plaintiff must discharge a proportional part of the debt. 
PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 

i\. W. H. Rogers, for plaintiff and appellee. Merrick, Race & Foster, for 

defendants and appellants. 

Wyty, J. In the litigation heretofore had between plaintiff and de- 
fendants this court has decided that the property acquired in the name 
of Mary B. Caldwell really belonged to the partnership which existed 
between her and William Malady, and the interest of the latter therein 
composed the community of acquests existing between him and his 
wife, plaintiff herein: that plaintiff was entitled to one-half of the com- 
munity property, which consisted of one-half of the wealth of Mary B. 
Caldwell. In other words, that plaintiff was entitled to recover of de- 
fendants one-fourth of the entire property belonging to the partnership 
which existed between William Malady and Mary B. Caldwell, and which 
was conducted in the name of Mary B. Caldwell. 

To effect a partition, pursuant to decrees of this court, a sale was 
made of a certain piece of property upon which John Mooney held a 
conventional mortgage for $2000. This mortgage existed upon the 
property prior to the suit of plaintiff against defendants, and before the 
existence of such a person as plaintiff was known to said mortgage 
creditor. 

When the partition sale was made, however, this mortgage creditor 
filed a third opposition, claiming of the proceeds a sum sufficient to pay 
the amount of his mortgage bearing on the property sold. The court 
decided that the intervenor, John Mooney, should be paid out of the 
three-fourths of the proceeds belonging to defendants, and that no part 
of the one-fourth of the proceeds coming to Mary Malady could be 
applied to the payment of the mortgage due to John Mooney, which 
bore upon the entire property sold. 

From this judgment William Malady and Mary B. Caldwell have 
appealed. 
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As the appellants’ part of the proceeds of the sale is sufficient to pay 
the mortgage creditor, he has not appealed. 

And here the question is: Shall plaintiff, Mary Malady, be allowed 
to take one-fourth of the proceeds of the property in question and 
throw the payment of the entire mortgage debt bearing on said prop- 
erty on the defendants, or on their three-fourths of the proceeds thereof? 
The attempt of plaintiff to show the invalidity of the mortgage debt of 
intervenor we regard as a failure. The mortgage was given prior to 
the suit of Mary Malady for a divorce and for one-half of the property 
belonging to the community existing between herself and William 
Malady, and it was given while the partnership still existed between 
William Malady and Mary B. Caldwell. 

As the business of this partnership was conducted in the name of 
Mary B. Caldwell we-will presume the property standing in her name 
belonged to the partnership, and the incumbrances thereon were due 
by the owner, the partnership. It would not be fair to presume that 
the property of Mary B. Caldwell belonged to the partnership, and the 
mortgage bearing thereon was due by herself individually. — 

If plaintiff claims for the community between herself and William 
Malady one-half of the property of Mary B. Caldwell on the ground 
that there was a partnership between her husband and Mary B. Cald- 
well, conducted in the name of the latter, she must allow the debts of 
that partnership to be settled out of the assets thereof before the par- 
tition is made. * 

We regard the mortgage in favor of the intervenor, John Mooney, as 
a debt due by the partnership which was conducted in the name of 
Mary B. Caldwell, and we conclude that it must be paid out of the en- 
tire proceeds of the sale of the mortgaged property. 

The court therefore erred in requiring defendants to pay the entire i 
amount of the mortgage debt out of the share coming to them from 
the sale. Plaintiff must discharge a part of the debt. 

It is therefore ordered that the judgment herein be amended as be- 





tween plaintiff and defendants so that the debt of the mortgage creditor, 
John Mooney, shall be paid out of the entire proceeds of the sale, and 
the balance thereof be divided between plaintiff and defendants in the 
proportion of one-fourth to plaintiff and three-fourths to defendants, 
and, as amended, that said judgment be affirmed, plaintiff paying costs 
of appeal. 
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No, 4527. 


JOHN M. BRABAZON Vs. THE Ciry OF NEW ORLEANS. 


It was within the discretion of the judge a quo to extend the return day to the first 
Monday of February, the next return day fixed by law, if he deemed the time too 
short for completing the transcript of appeal, or that it was impracticable from 
other causes to get the appeal up by the next return day after the rendition of 
the order of appeal. 

PPEAL from the Superior District Court, parish of Orleans. Havw- 
kins, J. W.W. Handlin, for plaintiff and appellee. George S. Lacey, 

City Attorney, for defendant and appellant. 

On Motion to Dismiss. 

TALIAFERRO, J. There is a motion to dismiss this appeal on several 
different grounds, the first of which is that the appeal was not made re- 
turnable on the return day. The order of appeal was rendered on the 
sixteenth of January, 1873, and the appeal was made returnable on the 
first Monday cf February, 1873. Appeals are made returnable for the 
parish of Orleans on the first and third Monday of each month. The 
next return day after the rendition of the order of appeal in this case 
was the third Monday of January, which occurred on the twentieth of 
that month, three days only intervening. It was in the discretion of 
the judge a quo to extend the return day to the first Monday in Febru- 
ary, the next return day fixed by law, if he deemed the time too short 
for completing the transcript of appeal or that it was impracticable 
from other causes to get the appeal up by the next return day after the 
rendition of the order of appeal. 9 An. 14; 12 An. 825; 14 An. 737; acts 
of 1870, page —. 

The other grounds for dismissal grow out of the one just examined. 
The motion is overruled. 

ON THE MERITs. 

The plaintiff complains that the defendant has taken possession of a 
lot of ground belonging to him within the city of New Orleans and ex- 
propriated it illegally for the purpose of a street. He claims $585 rent 
for said property, if plaintiff should elect to abandon to the use and 
enjoyment of plaintiff the said lot, restoring the same to his possession; 
otherwise plaintiff prays judgment in his favor for the further sum of 
six hundred dollars, the value of the said lot of ground. 

The answer is a general denial. 

Judgment was rendered in plaintiff's favor for six hundred dollars, 
with legal interest thereon from the second of April, 1866, and defend- 
ant appealed. 

We think the evidence sustains the plaintiffs claim, and that the 
judgment was properly rendered. 

It is therefore ordered that the judgment appealed from be affirmed 
with ccsts. 
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No. 5926. 
SratTe oF LovuIsIANA vs. ALEXANDER NEWTON. 


Act 94 of the acts of the Legislature of 1873 exempts, among others, from serving as 
jurors, “the judges and officers of the several courts of this State.” The juror 
exempted in this case, being an assistant clerk of the Second Municipal Police 
Court in the city of New Orleans, was an officer of court within the intendment 
of the act, and was correctly discharged on his claiming the exemption. 

It appears that the clerk furnished the sheriff with blanks, to be filled with the 
names of talesmen as he summoned them. This form of summons was signed 
by the clerk, with the seal of the court affixed. No such summons was neces- 
sary; the sheriff could legally summon talesmen without serving a written 
notice upon them. In this case it appears that the sheriff did summon tales- 
men, and his serving the blank forms given to him for inserting the names of 
such as he summoned gave no additional validity to his act, nor did it detract 
from it. The order of the court a qua overruling defendant’s exception on this 
ground was correct. 

The judge a quo did not err in refusing to charge the jury as follows: “ Malice 
excludes passion ; passion presuppos%s the absence of malice. In law they ean- 
not co-exist.” 

The charge of the judge, as it stands in th» -:*>°1, was suffizient, and rendered it 
unnecessary for him to present to the jucy the propositions offered by defend- 
ant, which are somewhat obscure, and the soundness of which does. not readily 
appear. 

The gist of one of defendant’s exceptions is, that “evidence of the condition of the 
accused at the time of the killing, whether drunk or sober, should be permitted 
to go to the jury in connection with other facts in determining the question of 
malice,” and thatthe court refused so to charge as requested by defendant. The 
refusal of the court below so to charze was correct, inasmuch as the question 
raised had already been discussed in the general charge, and evidence of the 
eondition of the accused as to intoxication had been given on the trial without 
objection. 


PPEAL from the Superior Criminal Court, parish of Orleans. Braughn, 
si J. Jury trial. C. H. Luzenburg and Alex. Dalsheimer, for defendant 
and appellant. A. P. Field, Attorney General, for plaintiff and appellee. 

TaLiaFERRO, J. The defendant was convicted of the crime of mur- 
der and sentenced to death. He has appealed. 

The grounds set up for reversal of the judgment of the court a qua 
appear in six bills of exceptions found in the record: 

First—During the impaneling of the jury a juror being sworn on his 
voir dire stated in answer to a question by the Attorney General, that 
he was an assistant clerk of the Second Municipal Police Court in the 
city of New Orleans. Thereupon the Attorney General stated that he 
was an incompetent juror, and in this was sustained by the court for 
the reason that the juror was exempt by law, and that he claimed his 
exemption. The juror was discharged. The objection is that the juror 

yas not entitled to exemption, and that his discharge was illegal. 

Act 94 of the acts of the Legislature of 1873 exempts among others 
“the judges and officers of the several courts of this State.” The juror 

vas an officer of court within the understanding of the act, and was 
correctly discharged by the court on his claiming the exemption. 
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Second—The court had ordered the sheriff to summon a hundred 
talesmen to serve as jurors, and when one of them was called to be 
sworn the defendant by counsel challenged the whole array of tales- 
men on the ground that they were summoned by the clerk, and not by 
the sheriff. 

It appears the clerk furnished the sheriff with blanks, to be filled with 
the names of talesmen as he summoned them. This form of summons 
was signed by the clerk, with the seal of the court affixed. No sum- 
mons was necessary; the sheriff could legally summon talesmen with- 
out serving a written notice upon them. In this case it appears the 
sheriff did summon talesmen, and his using these blank forms for 
inserting the names of such as he summoned gave no additional validity 
to his act, nor did it detract from it. The order of the court overruling 
the objection was correct. 

Third—This bill of exceptions is not pressed. 

Fourth—The judge in charging the jury said: “You have sworn, 
gentlemen of the jury, to truly try and deliverance make between the 
prisoner at the bar and the State, and to decide the case according to 
the law and the evidence; this will show that although you are the 
judges of the law and of the facts you are morally bound by certain 
obligations. Being the sole judges, sovereign in your conclusions, you 
ean disregard both the law and the facts, but you should not do so; 
while you have the power to disregard the law and the evidence, you 
have neither the moral nor legal right to do so.” 

The objection is that the judge should only have told the jury “ they 
were judges of the law as well as of the facts.” 

We find no weight in this objection. The judge did say in his charge 
all that the defendant contends he ought to have said. His observa- 
tions in connection with that part of his charge contain nothing con- 
tradictory to it, nor anything calculated to lead to any other meaning. 

Fifth—This exception is to the refusal of the judge to charge the jury 
as follows: ‘“ Malice excludes passion; passion presupposes the absence 
of malice. In law they cannot co-exist.” 

The ruling was correct. The judge had already, in a very lucid man- 
ner, after clearly defining the crime of murder, given in charge to the 
jury that “if the evidence satisfies you that the accused is not guilty of 
murder; that the requisites of either express or implied malice, as it has 
been defined to you, are absent, and that the crime is reduced to man- 
slaughter, you will return a verdict accordingly. That drunkenness is 
not an excuse for crime, but on the contrary an aggravation.” 

This was sufficient, and rendered it unnecessary for him to present to 
the jury the propositions offered by defendant, which appear somewhat 
obscure, and the soundness of which does not readily appear. 
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Sixth—The gist of this exception is that “ evidence of the condition of 
the accused at the time of the killing, whether drunk or sober, should 
be permiited to go to the jury in connection with other facts in deter- 
mining the question of malice,” and that the court refused so to charge 
the jury as requested by the defendant. The court appended to this 
bill of exceptions the following: 

“The court so refused to charge the jury, as the question raised had 
already been discussed in the general charge, and evidence of the con- 
dition of the accused as to intoxication had been given on the trial with- 
out objection.” 

We think this sufficient. 

There are no grounds to authorize a reversal of the judgment ren- 
dered in this case. 

Judgment affirmed. 


No, 4444. 


FRANCOIS GONTHIER V8. THE NEW ORLEANS, JACKSON, AND GREAT NORTHERN 
RatLRoaD CoMPANY. 

This isa suit for damages against defendant for having carried a trunk to Phila- 
delphia, instead of Jackson, Mississippi. The trunk was not lost: there was 
only great delay in its delivery. The passenger seems not to have examined the 
cheek given to him, or to have made any inquiry about the trunk until he 
reached his place of destination. What happened may be attributed as much to 
his own laches as to the negligence of defendant’s employees. The plaintiff has 
shown no rizht of action against defendant for any failure of duty. 

PPEAL from the Eighth District Court, parish of Orleans. Dibble, 
J. £. K. Washington, for plaintiff and appellant. L. £. Simonds, for 
defendant and appellee. 

TaLiaFERRO, J. This is a suit to render the railroad company liable in 
damages for the carelessness and inattention of its agents and employees 
in mis-sending the trunk of a passenger taking the cars at New Orleans 
for Jackson, Mississippi, whereby he was deprived of his clothing, valua- 
ble papers, accounts, etc., important in making settlements of business 
affairs at Jackson, all of which caused him great inconvenience, expense, 
and loss, arising from his inability to make collections, deliver ready- 
made clothing to customers, exhibit patterns of goods, and loss of cus- 
tomers and business. The trunk, it seems, was by some oversight sent 
to Philadelphia, whence, after a delay of about fifteen days, it was 
returned to New Orleans. Seven hundred dollars is claimed as dam- 
ages. ; 

The defendants deny that the plaintiff or his clerk forwarded the 
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‘trunk, and aver that another party, who had and exhibited tickets for 
Philadelphia, forwarded the trunk, and that checks were delivered ac- 
cording to the tickets presented by the party offering the baggage; that 
if the trunk was checked to Philadelphia, it was the fault of the plaintiff 
or his clerk. 

Judgment was rendered in favor of the defendants, and the plaintiff 
has appealed. 

The evidence conflicts, and is unsatisfactory as to whether the defend- 
ants incurred liability resulting from negligence on their part. The 
plaintiff is a merchant tailor of New Orleans. He sent one of his clerks 
to Jackson, Miss., to see after his interests there, to make collections, 
deliver clothing, receive orders, exhibit patterns and new styles of 
goods, increase the number of his customers, etc. He packed the trunk 
for his clerk, and it was taken in charge by another of his clerks, who 
swears that when it arrived at the depot he pointed it out to the bag- 
gage-master and required him to have it checked for Jackson, Miss. A 
check was given to the man who pointed out the trunk, and he gave it to 
the clerk who was going to Jackson. Here it is clear if there were neg- 
ligence on the part of the company’s agent, there was negligence also 
on the part of the two clerks, neither of them having looked at the 
check when it was received, the mistake not having been ascertained 
until some time after and when too late to rectify it. 

The baggage-agent says in his testimony that after the clerk who 
went to Jackson returned to New Orleans he came to inquire about the 
trunk, when the witness asked him whether the man who received the 
check was going to Jackson or Philadelphia, and the person interro- 
gated “ didn’t know what to answer,” and he said he was going forward 
to Philadelphia afterward. 

From all we are able to find in the record we conclude the judgment 
of the lower court is correct. 

It is therefore ordered that the decree of the d'strict court be affirmed 
with costs. 


LupeEine, C. J., dissenting. The plaintiff sues for seven hundred dol- 
lars damages sustained by him from the gross carelessness of the 
employees of the company in not delivering his trunk at its destination 
in proper time. 

The evidence shows that plaintiff, a merchant tailor, sent one of his 
employees to Jackson, Miss,, to collect debts and to exhibit samples of 
cloths to his customers and take their orders; that he bought a ticket 
for Jacksop, Miss., and the foreman of Gonthier had the baggage 
checked. He swears he asked to have it checked to Jackson, Miss., and 
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it appears the trunk had a card on it marked “Jackson, Miss.” It ap- 
pears that after the clerk of Gonthier was on the car, and when the 
train was in motion, he told the conductor he wished his trunk put off 
at Jackson, Miss. Whether this request was the result of discovering 
that a wrong check had been given him or not, is not established. The 
conductor replied that his trunk was not on that train, but would come 
on the nextday. The next day, on inquiring for his trunk, he was in- 
formed that it had gone on to Philadelphia. 

It is clear to my mind that the company alone was in fault in not de- 
livering the baggage of the passenger at the proper point and at the 
same time with the passenger. He had paid for that service, and the 
carrier had obligated itself to perform it. 

Whether the,loss of business or profits be too remote and uncertain 
or not, I will not discuss; but it cannot be seriously doubted that the 
plaintiff has proved actual damages to the extent of the expenses of 
the trip, which, in consequence of not having the trunk, was made in 
vain; and also of counsel fees for bringing this suit. These expenses, 
exclusive of attorney’s fees, are proved to have been not less than forty 
dollars. I cannot conceive on what grounds the court can refuse to 
allow these damages, at least, and costs of suit. 

I therefore dissent. ; 


Moraean, J. I concur in this opinion. 


On REHEARING. 


TauiaFerRoO, J. A further examination of the evidence fails to con- 
vince us of error in the former decree of this court. The trunk of the 
passenger was not lost, and the delay in its return to him may be attrib- 
uted as much to his own laches as to the negligence of the defendants’ 
employees, and he is not in a position to claim on his own behalf 
(much less the plaintiff, the employer,) damages or expenses alleged to 
have resulted from such delay. The passenger seems not to have ex- 
amined the check given to him or to have made any inquiry about the 
trunk until he reached his place of destination. The statement in the 
evidence that the clerk, when he went into the car, told the conductor 
that he wanted to get his trunk out at Jackson was not made by the 
clerk, but by the plaintiff in his testimony. The plaintiff himself did 
not go on the cars to Jackson, and did not even go to the depot. It is 
clear, then, that what he says about the clerk telling the conductor, 
after he got on the cars and the train was in motion, that he wanted his 
trunk put off at Jackson, the plaintiff had no personal knowledge of, 
and is only what he heard occurred at Jackson. 
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There was no privity between the plaintiff, who was not a passenger 
on the train, and defendants. The former has shown no right of action. 
against the latter for any failure of duty to his employee. 

It is therefore ordered that our former decree remain undisturbed. 

Chief Justice Ludeling and Associate Justice Morgan adhere to the 
opinion previously expressed by them. 


No. 5876. 


STEPHEN Brrp anp THompson Birp, ExecutTors oF JOHN Brrp, vs. JOHN 
CocKREM, RECEIVER, ETC. 

Defendant’s exception to the plaintiffs’ proceeding with this case in the Fifth District 
Court, for the reason that the order of that court transferring the case to the Cir- 
exit Court of. the United States was a final judgment. and, if erroneously ren- 
dered, could only be corrected on appeal to the Supreme Court of the State, 
was properly overruled. The order rendered in the first instance by the Fifth 
District Court, transferring the case, was necessarily vacated by its subsequent 
order reinstating it upon its docket, leaving no order of transfer to appeal from. 

The only question on the merits in this case is about the ownership of certain prom- 
issory notes. The ground assumed by the defendant that he acquired in these 
notes the right of pledge, is void of force. The notes were the absolute and un- 
qualified property of Bird, and without his knowledge or consent, and without 
authority of law, no disposition of them after maturity could be legally made 
by Horrell & Co., in whose hands they had been left, that could in any manner- 
affect his right to recover them upon identifying the same and proving his 
ownership of them, which has been done. 

i. from the Fifth District Court, parish of Orleans. Cullom, J. 

Merrick, Race & Foster, for plaintiffs and appellees. J. D. Rouse, for 

defendant and appellant. 7 

TALIAFERRO, J. This is a suit for the recovery of three several prom- 
issory notes, each for the sum of forty-five hundred dollars, secured by 
mortgage, being the consideration in part given by one Abram B. Read- 
ing for certain real estate, situated in New Orleans and purchased by 
him of John Bird, a resident formerly of the State of Missouri, now 
deceased, whose succession is represented by the plaintiffs, his execu- 
tors. They allege that these notes were drawn by Reading, payable to 
his own order and by him indorsed; that they were received from him 
for said John Bird, of Missouri, by his agent and commission merchant. 
in New Orleans, B. M. Horrell, who receipted for them to the notary be- 
fore whom the sale was passed, and who placed upon the notes his 
paraph ne varieteur to identify them with the mortgage retained upon 
the property sold to secure their payment. They aver that John Bird 
never parted with his ownership of these notes, and that they compose- 

a part of his succession, and that John Cockrem, of New Orleans, in 
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his capacity of receiver of the New Orleans National Banking Associa- 
tion, now in liquidation, has these notes in his possession and refuses to 
deliver them to the petitioners, who pray judgment against Cockrem, 
decreeing the notes to belong to the succession of the said John Bird, 
and for an order that he deliver them to the plaintiffs. 

Upon the motion of Cockrem, made defendant, and on affidavit filed 
by him the cause was transferred by order of the Fifth District Court 
to the United States Cireuit Court, and by order of that court it was 
sent back to the Fifth District Court, and by that court ordered to be 
reinstated upon its docket. 

Thereupon the defendant excepted to the plaintiffs’ preceeding with 
the case in the Fifth District Court, for the reason that the order of 
that court transferring the case to the Circuit Court of the United 
States was a final judgment, and, if erroneously rendered, could only 
be corrected on appeal to the Supreme Court of the State. 

The exception, we think, was properly overruled. The order rendered 
in the first instance by the Fifth District Court, transferring the case, 
was necessarily vacated by its subsequent order reinstating it upon its 
docket, leaving no order of transfer to appeal from. 

The defendant answered, denying generally the allegations of the 
plaintiffs’ petition and alleging that the commercial firm of B. M. Hor- 
rell & Co., of New Orleans, in June, 1872, effected a loan with the New 
Orleans National Banking Association for the sum of ten thousand dol- 
lars, for sixty days, and to secure the payment of their note for the 
amount loaned pledged to the banking association aforesaid the three 
notes sued for; that Horrell & Co. having failed to pay their note for 
the money borrowed, the banking association had instituted suit against 
them on their note and for recognition of the defendant’s right of 
pledge on the said three promissory notes, pledged as aforesaid. 

There was judgment in favor of plaintiffs, and defendant appealed. 

The only question in this case material to be considered is that of 
ownership. It is clear from the evidence that John Bird was the owner 
of the three notes his executors are seeking to recover, and that he never 
parted with that ownership. It seems that he was a resident of the State 
of Missouri, and that B. M. Horrell & Co. were his commission merchants 
in New Orleans, with whom he transacted business generally. He sold cer- 
tain real property which he owned in New Orleans to Reading, who exe- 
cuted six several promissory notes drawn payable to his own order and 
indorsed by him, the payment of which was secured by mortgage on the 
property sold. These notes were delivered to Horrell & Co., to be kept 
by them for Bird. Nobody pretends that Bird ever vested title to these 
notes in Horrell & Co. or anybody else, and the only defense is that Bird, 
by leaving the notes in the hands of Horrell & Co., nothing appearing on 
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their face to indicate that he was a party to the instrument, or that he 
owned them, placed it in Horrell’s power to commit a fraud by holding 
himself out to others as owner of them, and that the equitable rule may 
be invoked by defendant, that where one of two innocent persons must 
suffer from a fraud perpetrated against them, he by whose act the party 
committing the fraud was enabled to effect it should bear the loss. 

Neither this rule nor the principles and authorities cited and relied 
upon on the part of the defense to show, that although these notes passed 
into the hands of third parties after their maturity, the plaintiffs, under 
the state of facts existing, are estopped from setting up equities that 
existed between prior parties, have any proper application to the case at 
bar. The plain law, founded upon the simple, obvious principle of jus- 
tice and equity, that the sale of the property of another is null, applies 
here with all its inherent force. Without his knowledge or consent Bird 
might, without sanction of law, be deprived of his property, if the argu- 
ments on the part of the defense were applicable and tenable. Equally 
void of force is the ground assumed by defendant that he aequired in 
these notes the right of pledge. The notes were the absolute and un- 
qualified property of Bird, and without his knowledge and consent, and 
without authority of law, no disposition after maturity could be legally 
made of them that would in any manner affect his right to recover them 
upon identifying and proving his ownership of them, which has been done. 

The judgment of the court @ qua was properly rendered, and it is there- 
fore ordered that it be affirmed with costs in both courts. 

Rehearing refused. 


No. 5821. 


STaTE EX REL. NEW ORLEANS REPUBLICAN PRINTING CoMPANY vs. CHARLES 
CLINTON, AUDITOR. 

In this case the money to pay relator has been previously appropriated by law, 
although the same may not yet be collected and paid into the treasury. It is 
undoubtedly, in view of the positive requirements of sections 183 and 184 of the 
Revised Statutes, the duty of the Auditor to issue the warrant demanded by 
relator for a claim audited by the Auditor himself, but of course the Treasurer 
will not be required to pay until the money appropriated has been actually paid 
into the treasury. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. J. W. Thomas and A. ©. Lewis, for relator and appellant. 

Charles S. Rice and H. C. Dibble, for defendant and appellee. 

Wyty, J. Relator appeals from the judgment refusing to make per- 
emptory the mandamus issued to compel the Auditor to draw a warrant 
for the claim of relator for State printing, which claim has been duly 
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audited by him and is provided for in the general appropriation bill of 
1875. With regard to the policy of issuing warrants for valid claims 
against the State, payment of which has been provided for in the general 
appropriation bill before the money has been collected and is actually in 
the treasury, this court has nothing to say. That is a matter pertaining 
to the political department of the government. The sole question is, is 
it a ministerial duty of the Auditor to issue the warrant required of him ? 
That question we must answer in the affirmative, in view of the positive 
requirements of sections 183 and 184 of the Revised Statutes, which pro- 
vide that: “In all cases of accounts audited and allowed against the 
State, and in all cases of grants, salaries, and expenses allowed by law, 
the Auditor shall draw a warrant on the Treasurer for the amount due. 
* * * No warrants shall be drawn by the Auditor, nor paid by the 
Treasurer, unless the money to pay the same has been previously appro- 
priated by law.” Here the money to pay relator has been previously 
appropriated by law, although the same may not yet be collected and 
paid into the treasury. It is undoubtedly the duty of the Auditor to issue 
the warrant, but of course the Treasurer will not be required to pay it 
until the money appropriated has been actually paid into the treasury. 

It is therefore ordered that the judgment herein be annulled, and it is 
decreed that the mandamus sued out by relator be made peremptory, at 
respondent’s cost in both courts. 


On Motion FoR REHEARING. 


LupexinG, C. J. In this case the only question raised and decided was 
that the Auditor could not refuse to issue a warrant for a valid claim for 
which an appropriation had been made, and which had been audited by 
himself, on the ground that there was no money actually in the treasury 
at the moment the warrant was applied for. 

Rehearing refused. 

Morean, J. In the appropriation act of the Legislature of 1875 is to 
be found the following item: 

“ Appropriation to pay State Printer, ninety thousand dollars.” 

On the eighth of April, 1875, relators furnished to the Auditor of Pub- 
lic Accounts 271 reams of printed notices and one-half ream of printed 
circulars, for which they presented a bi!] for $4065. 

On the thirtieth of April, 1875, they furnished the Auditor 1374 reams 
of assessors’ lists of taxable property, for which they presented a bill for 
$3029. The articles charged for were received by the Auditor. 

The relators then seem to have applied to the Auditor for a warrant 
upon the Treasurer for the above sums. The Auditor refused. They 
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then applied to the Superior District Court to compel him to comply with 
their demands. 

The Auditor answered that the relators’ petition showed no cause of 
action. That “when demand was made upon him, which demand he 
admits, there was no money in the State treasury out of which the war- 
rants demanded, even if issued, could have been paid. 

“That under the constitution and laws of the State he cannot issue 
warrants, nor can appropriations be made by the Legislature, in excess 
of the revenues of the State for the year for claims or exp2nses incurred 
during that year; that until revenue is collected and in the treasury no 
warrants can be legally drawn by him.” 

This is his answer in full. It is admitted that the Republican is the 
official printer of the State. The bills upon which the claim is based 
were received in evidence without objection. 

The evidence shows that up to the time this proceeding was taken 
(eighteenth of May, 1875,) the Auditor had drawn no warrants whatever 
in favor of the relators or against the appropriation for printing. 

As to the defense that the petition discloses no cause of action, I think 
this is answered by the fact that the demand is based upon work done 
for and received by the proper State officer. 

The second and third grounds of defense are so intimately connected 
that they may be considered together. 

Upon the question of fact, as to whether when the demand was made 
for a warrant there was nu money in the treasury, the testimony, I think, 
is at best uncertain. The Auditor, examined as a witness, and being 
asked why the warrants were not issued, says that he cannot remember 
distinctly the condition of the general fund at the time the warrants were 
* applied for, but he is satisfied that on April thirtieth there had been more 
warrants drawn against the general fund than there was money to pay, 
and that if another warrant had been issued the general-fund account 
would have been overdrawn. But the cashier of the treasury being 
asked whether the books in the Auditor’s and Treasurer’s offices are 
kept in such a manner that the Auditor can tell what money is in the 
treasury to the account of every fund from day to day, says that he don’t 
think he can now. 

I assume, however, that the Auditor, when he refused to issue the war- 
rants, did so because he believed there was no money then in the treasury 
out of which they could be paid. I do not dispute the proposition that 
the constitution and laws of the State prohibit appropriations in excess 
of the revenues of the State for claims incurred during the year for which 
the appropriations were made. If this state of facts existed here, the 
relators’ claim would come to a short end. But it will be observed that 
there is no allegation to that effect in the respondent’s answer. He does 
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not say that the appropriations are in excess of the revenue. He does 
not allege that the appropriation has been exhausted. His defense is 
simply that at the time the warrants were applied for there was no 
money in the treasury to the credit of the fund out of which the warrants 
would have to be paid. This defense is not a good one in my opinion. 

In my opinion, when the Legislature makes an appropriati»n which is 
not justified by the constitution, for work to be done in the service of the 
State, and the work is done, and the appropriation therefor has not been 
exhausted, the party in whose favor the appropriation is made has the 
right to demand of the Auditor, and it is the duty of the Auditor to 
give him a warrant on the treasury for the value of the work done. Of 
course if the Treasurer has no money to the credit of the fund upon 
which the warrant is drawn the warrant will not be paid. But-that is not 
the question here. As to the right, however, of the relators, under the 
facts as they are presented in the record, to their warrants, I entertain 
no doubt. 

I therefore concur in refusing the rehearing applied for. 


No. 4500. 
GEORGE W. GRAFF vs. JOHN MoytLan. 


This is a petitory action. Atthe adjudication of plaintiff's property, sold for taxes 
on the second of April, 1870, the constable was without authority to make the 
sale, because, on the sixteenth of March previous, the City of Jefferson was by 
statute annexed to the city of New Orleans, and a constable of the parish of Jef- 
ferson could perform no official duty in the city and parish of Orleans. 

Plaintiff, the owner of-the property, was a-resident of the city of New Orleans, and 
he was not served with notice of seizure. He was in no sense a party to the pro- 
ceeding whereby the constable attempted to make a forced sale of his property. 

The return day of the writ of fieri facias had passed long before the sale, and the econ- 
stable failed to return it and retain a copy as required by law. Besides, the whole 
proceeding seems to be a tissue of irregularities. 


PPEAL from the Seventh District Court, parish of Orleans. Collens, 
SA. J. H. G. Grover, and H. G. Morgan, for plaintiff and appellee. R. 
K. Cutler, W. B. Hyman, and E. K. Washington, for defendant and 
appellant. 

Wyty, J. Plaintiff, the owner of five lots of ground, formerly in the 
city of Jefferson, but now contained within the limits of New Orleans, 
sues to recover from the defendant the said property, he, the defend- 
ant, having acquired the same on the second of April, 1870, for the 
price of ten dollars at a sale made by the constable of the Eighth Jus- 
tice Court of the parish of Jefferson under a judgment of said court. 
rendered on the nineteenth of October, 1869, against: plaintiff for eight- 


een dollars, the amount of taxes due the city of Jefferson for the year 
1868. 





SUPREME COURT OF LOUISIANA, 


Graff vs. Moylan. 


The court gave judgment for plaintiff, requiring the defendant to 
restore to him said property upon plaintiff paying eighteen dollars, the 
amount of the tax judgment. 

Defendant appeals. 

There are several reasons why the judgment of the lower couft should 
be maintained: 

First—At the adjudication on the second of April, 1870, the constable 
was without authority to make the sale, because, on the sixteenth of 
March previous, the city of Jefferson was by statute annexed to the 
«ity of New Orleans, and a constable of the parish of Jefferson could 
perform no official duty in the city and parish of Orleans. He could 
make no sale of property situated beyond the limits of the parish of 
which he was a constable. ‘ 

Second—Plaintiff, the owner of the property, was a resident of the 
city of New Orleans, and he was not served with notice of seizure; he 
was in no sense a party to the proceeding whereby the constable at- 
tempted to make a forced sale of his property. 

Third—The return day of the writ of jfieri facias had passed leng 
before the sale, and the constable failed to return it and retain a copy 
as required by law. 

Besides, the whole proceeding seems to be a tissue of irregularities. 
‘This case closely resembles that of George Jacobshagen vs. John Moy- 
lan, the same defendant, 26 An. 735. 

Judgment affirmed. 


No. 4421. 
Rosert P. Tenpick vs. Mary A. Lastrapes, WIFE oF A. G. LASTRAPES, ET AL. 


In this case there is ample authentic evidence to warrant the writ of seizure and 
sale, consisting of an act of mortgage in due form and a note identified there- 
with. Any other matters of defense. beyond the sufficiency of the evidence on 
which the judge a quo issued his order, and such as may relate to the validity of 
the obligation and the proeeedings following the issuance of the writ, must be. 
raised in another form of action. 

PPEAL from the Fourth District Court, parish of Orleans. Theard, 

JA J. Rice & Whitaker, for plaintiff and appellee. James & Joseph 

Brewer, for defendants and appellants. 

Howe tL, J. This is anappeal from an order of seizure and sale, on 
which by the well-settled jurisprudence of this court the only question 
to be examined is the sufficiency of the evidence on which the judge a 
quo issued his order. 

In this case we find ample authentic evidence to warrant the writ, 
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consisting of an act of mortgage in due form and a note identified there- 
with. 

Any other matters of dispute, relating to the validity of the obligation, 
the proceedings following the issuance of the writ, etc., must be raised 
in another form of action. 

Judgment affirmed. 


. No. 5851. 
Lovis MaTHE vs. PARISH OF PLAQUEMINES. 


The judgment appealed from is against the parish of Plaquemines, cited througle 
the president of the police jury. The application for the appeal was made 
through the attorney representing the parish, in the name of the president of 
the police jury, and the order of appeal was accordingly granted, and the appeal 
bond was filed. The condition of the bond recites that the above-bound parish 
of Plaquemines, through the president of the police jury thereof, shall prosecute 
this said appeal, and shall satisfy whatever judgment may be rendered against 
said parish, ete. This is sufficient. 

This court has had frequent occasions to advert to the entire absence of any author- 
ity or power of police jurors, under the general law of the State, to make and 
put into circulation negotiable instruments, and to announce that the exercise 
of that power ean only take place under a special grant of the Legislature. No 
special grant of such a power is shown to have been conferred upon the parish 
of Plaquemines. 


PPEAL from the Second Judicial District Court, parish of Plaque- 
si mines. Pardee,J. T. Wharton Collens and E. Howard McCaleb, for 
plaintiff and appellee. A. E. Livaudais, Parish Attorney, Sambola & 
Ducros, for defendant and appellant. 


On Motion to Dismiss. 


Lupe.ine, C.J. The motion to dismiss this appeal is based on the 
’ following grounds: 

That the defendant has taken no appeal; and that E. Dobse, president 
of the police jury of the parish of Plaquemines, has no appealable 
interest. 

The judgment appealed from is against the parish of Plaquemines, 
cited through the president of the police jury. The application for the 
appeal was made through the attorney representing the defendant, the 
parish of Plaquemines, in the name of the president of the police jury, 
and the order of appeal was accordingly granted; and the appeal bond 
was filed. The condition of the bond recites that “the above-bound 
parish of Plaquemines, through the president of the police jury thereof, 
shall prosecute this said appeal, and shall satisfy whatever judgment 

may be rendered against said parish,” ete. 
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There can be no doubt that it was the defendant, the parish of Plaque- 
mines, that appealed. 

The objections are not well founded. 12 R. 458, 

The motion is overruled. 





ON THE Merits. 

TALIAFERRO, J. This suit is brought by the plaintiff to recover from 
the parish of Plaquemines the sum of four thousand nine hundred and 
thirty-three dollars and thirty-five cents, the aggregate amount of fifty- 
two certificates of indebtedness or parish warrants of various amounts. 

The plaintiff claims to be the owner and holder of these instruments 
by transfers to him by the drawees, and that he is entitled to all their 
rights in and to the same. He alleges amicable demand of payment 
without effect, and prays judgment against the parish for the amount 
claimed, with interest at five per cent per annum from sixteenth of 
August, 1873. 

The answer denies the liability of the parish on the instrument sued 
on, alleging that E. Lawrence and D. A. Thibaut, late president and 
secretary of the police jury of that parish, had no authority to issue 
these instruments, and that no provision was made at the time they 
were issued for their payment in the manner pointed out by law; that 
plaintiff has not shown that the said president and secretary of the 
police jury were authorized by that body to issue the instruments in 
question, or in fact to issue any warrant whatever; and that even if such 
authority had been given by the police jury its action in that regard 
would have been ultra vires and in violation of the law of the State. 

The defendants aver that the warrants sued upon were negotiable, 
and issued for the purpose of being negotiated; that most of them show 
by indorsement that they have been transferred several times before 
they reached the plaintiff; that during the years 1871 and 1872, when 
these instruments were issued, there were no funds in the parish treasury. 

The court of the first instance rendered judgment in favor of the 
plaintiff as prayed for, and coupled with it a decree that the board of 
assessors of the parish of Plaquemines forthwith assess, and that the 
tax collector of the parish immediately thereafter proceed to collect, a 
tax to constitute a special fund out of which to pay the judgment. 

The defendant prosecutes this appeal. 

The warrants in question were issued in the form of certificates, 
declaring the indebtedness of the parish to the person in whose favor 
they were issued, referring to the voucher upon which the claim was 
allowed by its number, and then follows the warrant drawn upon the 
treasurer in favor of the party, or to his order, and signed by the presi- 
dent of the police jury and countersigned by the secretary. The 
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evidence shows that the indebtedness for which these warrants were 
issued was contracted mainly in the years 1871 and 1872. 

There were estimates made, in the usual manner, of the amount cf 
funds needed to defray the debts and expenses of the parish for the 
years 1872 and 1873, and ordinances were passed levying the tax to be 
raised for the same years to cover these estimates. But it does not 
appear that any of these taxes were ever collected. 

The parish treasurer, examined as a witness on the trial of the case, 
swears that “during the years 1871 and 1872 there was no money in the 
treasury, the tax collector having received and paid in parish obligations 
instead. of currency. By an ordinance passed in 1873 all holders of 
obligations against the parish were directed to come forward and have 
them registered.” 

The claims of the plaintiff seem to have been registered on the six- 
teenth of August, 1873. The tax collector as a witness swears “that 
from March, 1873, to the twenty-seventh of May, 1874, the last settle- 
ment I made with the parish treasurer during the time mentioned, I re- 
ceived parish obligations and turned them over to the parish treasurer; 
since the fourteenth of June, 1874, I have received no warrants in pay- 
ment of taxes, having been prevented by an order of court.” 

To a great extent the evidence seems to sustain the allegations of the 
defendant's answer. The warrants of the plaintiff bear various dates, 
from the sixteenth of August, 1871, to November, 1872. They are nego- 
tiable instruments. Some of them passed through the hands of prior 
holders to the plaintiff. In some instances the amounts of vouchers 
were divided, and several warrants for smaller sums, aggregating the 
amount of the voucher divided, were issued, the certificate in such cases 
expressing that the amount is “in part payment” of the voucher re- 
ferred to by its number. 

The testimony leads to the conclusion that these warrants were in- 
tended for circulation and to aid the fiscal officers of the parish, and to 
subserve the purposes of money. They were paid into the parish 
treasury as money, and received in payment of taxes up to the twenty- 
seventh of May, 1874. It would seem that, for a period of near four 
years at least, no taxes were collected in money. No estimate for the 
year 1871 appears to have been made, and no provision made for the 
expenses of that year. We have had frequent occasion to advert to the 
entire absence of any authority or power of police juries under the 
general law of the State to make and put into circulation negotiable 
instruments, and to announce that the exercise of that power can only 
take place under a special grant of the Legislature. No special grant 
of such a power is shown to have been conferred upon the parish of 
Plaquemines. 
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This case in its prominent features resembles closely that of Sterling 
vs. Parish of West Feliciana, 26 An. p. 59. In that case there was no 
‘money in the treasury when the negotiable instruments sued upon were 
issued, and there had not been since the late war. No tax had been 
levied to defray the expenses of the parish. There had not been from 
the year 1866 to 1872 any taxes collected in currency. For several years 
previous to the institution of the suit against the parish it had been 
financiering on a paper currency of its own, taking up old issues with 
new ones, and disregarding the statute by not providing by a tax to pay 
the debts and expenses of the parish. The warrants, as they were 
called, were drawn in the form of and intended to circulate as commer- 
cial paper; and in that case they were declared upon as such by the 
plaintiff, who held them under the assignment and indorsement of the 
payees. 

The view we have taken of the case now before us inclines us to adopt 
in this case the same judgment we rendered in the Sterling case. It is 
therefore ordered, adjudged, and decreed that the judgment appealed 
from be annulled, avoided, and reversed. It is further ordered that 
there be judgment in favor of the defendant, the plaintiff paying costs 
in both courts. 

The decree now rendered is not intended to conclude the right of the 
plaintiff to claim from the parish payment of all legal claims and dues 
he may have against it; but only to decide as in former cases, that a 
parish unauthorized by legislative act is without power to make and put 
into circulation negotiable paper or instruments having the same char- 
acter, payable to order or bearer by indorsement or delivery. See cases 
in 23 An. pp. 190-232 and 251; and also 24 An. 457. 

Rehearing refused. 


No. 5569. 


Tue Stare or Lovrstana vs. E. B. Manone, avtas Krxct’ MaLone, anp 
PatTrRIcK JONES. oe 


The aceused parties, on a second information, were tried and convicted of the crime 
of breaking into the shop of Antonio Mucalouso, in the night time, with intent 
to steal, and at a time different from that charged in the first information. By 
the trial under said first information they were not put in jeopardy, because they 
were tried on a different charge. The plea of autrefois acquit cannot therefore 
avail the defendants, and was properly overruled. 


\ PPEAL from the Superior Criminal Court, parish of Orleans. 
44° Atocha, J. Criminal case. Jo'ui McPhelin, District Attorney, and 





NEW ORLEANS, JANUARY, 1876. 81 


State of Louisiana vs. Malone and Jones. 


A. P. Field, Attorney General, for plaintiff and appellee. G. H. Braughn, 
for defendants and appellants. 

TaLiaFERRO, J. The defendants appeal from a sentence of the Supe- 
rior Criminal Court condemning them to imprisonment at hard labor 
in the Penitentiary for the term of seven years. 

It appears from the record that these defendants were tried on the 
twentieth of April, 1874, on information charging them with breaking 
and entering the dwelling-house of one Antonio Mucalouso, in the night 
time, with intent to steal. The time when this crime is alleged to have 
been committed was the thirteenth of April, 1874. On the trial of the 
accused the State failed to prove that the crime charged was commit- 
ted on that day. The jury, under the instruction of the court, rendered 
a verdict of not guilty. The verdict was recorded, and the jury dis- 
charged’ from further consideration of the case. On motion of the 
District Attorney, the accused were detained in custody, and leave 
granted him to file another information. This information, the one 
under which the parties were subsequently tried and convicted, con- 
tains four counts: 

First—That on the eleventh of April, 1874, the accused broke and ° 
entered, in the night time, the dwelling-house of Antonio Mucalouso 
with intent to steal. : 

The second count is identical with the first, except that the word 
“shop” is substituted for dwelling-house. 

The third count sets forth that the same parties on the twelfth of 
April, 1874, broke and entered the dwelling-house of Antonio Muca- 
louso, in the night time, with intent to steal. 

In like manner, the fourth count is identical with the third, except 
that the word “shop” is substituted for dwelling-house. 

On being arraigned on the twenty-fourth of June, 1874, and the infor- 
mation being read to them, they declined answering, and through their 
attorney filed the plea of autrefois acquit in bar of the indictment; and 
on motion the District Attorney was ordered to show cause on the 
twenty-ninth of June, 1874, why the information should not be quashed 
and the prisoners released. On hearing this motion it was overruled, 
to which the accused excepted and reserved their bill, which appears in 
the record. 

Subsequently, in the month of October following, the accused were 
tried under the second information, and the verdict of the jury was 
“ guilty on the second and fourth counts.” ' 

A new trial was applied for, but ineffectually. The accused parties 
were tried and convicted of the crime of breaking into the shop of 
Antonio Mucalouso, in the night time, with intent to steal, and at a time 
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different from that charged in the first information. By the trial under 
the first information they were not put in jeopardy, because they were 
tried on a different charge. 

The plea of autrefois acquit cannot therefore avail the defendants, 
and it was properly overruled. 

Judgment affirmed. 
Rehearing refused. 



































No. 6018. 
Scare oF Lovuts1ana vs. Davin FENDERSON. 


The only illegality « plained of in this case is the selection of the grand jury by 
G. H. Braughn while he aeted «as judse of the Superior Ceiminal Coucr, under 
the appointment of Judge Atoclia, the incumbent, then disabled by sickness, and 
before his subsequent appointment by the Governor. The question is whether 
this illegality can be inquired into, after conviction and sentence, on a writ of 
habeas corpus. 

ascertain the cases in which the writ may be granted recourse must be had to the 

English law and to the statutes of the State, which have provided specifically for 

particular eases. The habeas corpus act of 31 Charles II. has been re-enacted and 

adopted, if not in terms, yet in substance and effect, in ail the United States. 

Article 822 of our Code of Practice enumerates the circumstances in which the 

writ may be issued when the party applying for it, and to be restored to liberty, 

is confined by the order of some tribunal. On this occasion the applicant does 
not bring himself within the provisions either of the English statute aforesaid 
or of those of our Code of Practice. 

In the case now under consideration there is a sentence of conviction of a court of 
competent jurisdiction. It is not denied that the Superior Criminal Court had 
jurisdiction of the case, or even that Judge Braughn was the judge of that court 
when the indictment was returned into court and when he sentenced the convict. 

The State constitution recognizes the writ of habeas corpus, and designates the 
courts which may issue it, but does not point out the cases in which it may be 
used as a remedy, except that the Supreme Court, or the justices thereof, shall 
exercise this power only in eases in which the court might have appellate juris- 
diction. But the writ of habeas corpus was never designed to bea writ of error 
by which the errors or irregularities of final judgments could be revised. The 
application of petitioner is refused. : 


7 


i 


A PPLICATION of David Fenderson for a writ of habeas corpus. S. 
ii Belden, for petitioner. A. P. Field, Attorney General, for respondent. 

Lupe.ine, C. J. The petitioner represents that “on the twelfth of 
May, 1875, there was returned into the Superior Criminal Court of New 
Orleans, by a body styling themselves a grand jury, a ‘true bill,’ indict- 
ing petitioner for murder.” He represents that he was tried on said 
Ay | indictment and convicted and was sentenced to be hung. He represents 
j that the men styling themselves a grand jury were not grand jurors, 
and had no right or authority in law to indict petitioner, because they 
were selected or organized by George H. Braughn, who was not judge 
‘of said court at the time, and that the indictment and all proceedings 
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under it were null and void. He alleges that he is unlawfully imprisoned 
under said conviction and judgment, and he prays to be discharged. 

It appears from the evidence that the grand jury was impaneled on 
the fifth of April, 1875, by Gecrge H. Braughn, an attorney appointed by 
Judge Atocha to preside in his stead. Judge G. H. Braughn was com- 
missioned on the tenth of April, 1875, and he qualified on the twelfth as 
judge of the Superior Criminal Court of New Orleans. On the twelfth 
of May, 1875, the grand jury returned into court the indictment. On 
the fourteenth of May the accused was arraigned, and pleaded not 
guilty. On the twentieth of May a list of the petty jurors was served 
on the accused. On the twenty-sixth of May he was tried by a jury and 
convicted; and 6n the seventh of June, 1875, he was sentenced by Judge 
G. H. Braughn. 

The only illegality complained of is the selection of the grand jury 
by G. H. Braughn while he acted under the appointment from Judge 
Atocha and before his commission by the Governor. Can this ille- 
gality be inquired into after conviction and sentence, by the writ of 
habeas corpus ? 

The State constitution recognizes the writ of habeas corpus and desig- 
nates the courts which may issue it, but it does not point out the cases 
in which it may be used as a remedy, except that the Supreme Court, or 
the justices thereof, shall exercise this power only in cases in which the 
court might have appellate jurisdiction. 

To ascertain the cases in which the writ may be granted we must recur 
to the English law and to the statutes of the State, which have provided 
specifically for particular cases. The habeas corpus act of IT. Charles 
directs that “a writ of habeas corpus shall be granted on the complaint 
and written request of any one committed and charged with any crime, 
unless it be for treason or felony, expressed in the warrant,” ete., or 
unless “he is convicted or charged in execution by legal process.” 3 
Black, p. 136. 

Chancellor Kent in his Commentaries says: “The explicit and peremp- 
tory provisions of the statute of II. Charles, ¢. 2, restored the writ of 
habeas corpus to all the efficacy which was requisite for the due pro- 
tection of the liberty of the subject. That statute has been re-enacted 
and adopted, if not in terms, yef in substance and effect, in all these 
United States.” 2 Kent, p. 23. Article 822 of the Code of Practice de- 
clares: “If it appear to the judge from the return to the writ or from 
the accompanying documents that the party is confined by the order of 
some tribunal, he can only restore such party to liberty in the following 
cases : 

“ First—Where such tribunal has exceeded its jurisdicticn, as defined 
by law. 
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“ Second—Where the original imprisonment was lawful, but by some 
act, omission, or event which has since occurred, the party becomes en- 
titled to his liberty. 

“Third—Where the order of imprisonment is deficient in seme legal 
requisite. 

“ Fourth—Where the order, although in due legal form, has been ren- 
dered in a case where the law dces not allow the issuing of orders of 
arrest or imprisonment. 

“Fifth—Where the order is in due form, but has been rendered or 
executed by a person not authorized for that purpose, or where the per- 
son detaining the prisoner is not the person to whom the law has pre- 
scribed that duty. 

“ Sixth—Where the order appears to have been obtained under false 
pretenses or by corruption. 

“Seventh—Where there exists no general law, judgment, order, or 
decree of a court of justice, if it be in a civil suit, or sentence of con- 
viction, if in a criminal suit, to justify the imprisonment.” 

In the case now under consideration there is a sentence of conviction 
of a court of competent jurisdiction. It is not denied that the Supe- 
rior Criminal Court had jurisdiction of the case, or even that Judge 
Braughn was the judge of that court when the indictment was returned 
into court and when he sentenced the convict. The writ of habeas cor- 
pus was never designed to be a writ of error, by which the errors or 
irregularities of final judgments could be revised. 

It is therefore ordered that the application of the petitioner be refused, 
and that he be remanded to prison. 


No. 6014. 
SratE OF LOUISIANA vs. ANDREW LEWIs. 


The law does not dec'are ignorance a disqualification in a juror which will author- 
ize a party to challenge him for cause. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
ai Orsborne, J. Criminal case. A. P. Field, Attorney General, for 
plaintiff and appellee. R.A. Hunter, for defendant and appellant. 

LvupeELine, C.J. The defendant was convicted of manslaughter and 
sentenced to hard labor in the Penitentiary for ten years. 

There are two bills of exceptions in the record. The first is to the 
refusal of the judge to sustain peremptory challenges to four persons, 
on the ground that they were incompetent because of their ignorance; 
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the second is to the action of the judge in excusing a juror because of 
his ignorance, after the State had accepted him. 

“In the last case, it seems that the judge did what the accused had 
just complained of the judge for not doing. It is not pretended that 
the accused desired to accept the juror, or that he was deprived of any 
right. The objection is frivolous. 

In regard to the first bill of exceptions, it is sufficient to say that the 
law does not declare ignorance a disqualification in a juror which will 
authorize a party to challenge him for cause. Nor are the cases of the 
State vs. Push, 23 An. 14, and 25 An. 472,in point. In these cases the 
jurors could not understand the English language, and were therefore 
held to be incompetent jurors, as they could not understand the lan- 
guage in which the witnesses testified and the lawyers and judge spoke 
to them. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs of appeal. 


No. 4891. 


SraTeE oF LOovIsIANA EX REL. JULES GovrpoNn vs. A. DvuBvucLet, AND C, 
CLInton, AUDITOR. 


However improperly the offices of Treasurer and Auditor may be administered, 
this court fails to perceive any right in relator, a mere creditor of the State, to 
obtain a mandamus, and by the process of the court assume to exercise a super- 
visory control over officers engaged in the revenue department of the State. 

The Treasurer and Auditor are agents of the State, charged with the performance 
of the duties pertaining to their respective offices. If thev fail to discharge faith- 
fully the trusts committed to them, they are answerable to their principal. A mere 
ereditor of that principal has no right to supervise the settlement of accounts by 
these officers with the respective tax collectors. 

With regard to the Auditor, the only duty he owes to the relator or any creditor of 
the State is to draw a warrant if he or they are entitled to it. But relator has 
already the Auditor’s warrants, and he sets up no breach of duty in regard to 
drawing him a warrant. 

Relator does not complain that the Treasurer has funds applicable to the pay- 
ment of his warrants, and refuses to pay them out of the treasury as required 
by law. Indeed, there is no ministerial duty that respondents have failed to per- 
form in behalf of relator and that he has the right to require them to perform. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Albert Voorhies, for plaintiff and appellant. A. P. Field, Attor- 
ney General, for defendants and appellees. 

Wyty, J. The relator alleges he is the owner of certain warrants 
described in his petition; that he has repeatedly asked payment of said 
warrants at the Treasurer’s and Auditor’s offices without success; that 
the settlements’ made with the several State tax collectors during the 
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past three months, and the mode of settlement adopted by the Auditor, 


and opposed by the Treasurer, are such as to cut off relator from an equal 
participation in the general funds collected, and virtually to give a right 
of preference to the holders of warrants issued for the two quarters of 
the present year, which is unjust, and not warranted by law; that in 
settling with the tax collectors the Auditor proceeds to audit separately 
all the special funds, leaving aside the item of general funds; that said 
tax collectors, upon the adjustment thus made, pay over to the State 
Treasurer the amounts collected for the various special funds, and the 
same are received by him without exacting at the same time the item for 
general funds; that the Auditor, by a separate transaction with the various. 
tax collectors, after adjusting formally or informally the amounts collected 
for general funds, causes the same to be deposited in the Louisiana 
National Bank of New Orleans, under his control and absolute right of 
disposal, upon a voucher or receipt given by him to the said tax col- 
lectors respectively. So that the said Auditor, to the extent of the said 
general funds, virtually usurps the functions of the State Treasurer, and 
fails to do his duty, to wit: to audit at the same time the accounts of said 
tax collectors as a whole, including the general funds as well as the 
special funds. That the State Treasurer failed in this respect to require 
the respective tax collectors to produce their accounts properly adjusted 
as aforesaid by the Auditor; that relator is entitled to have said general 
funds properly paid into the treasury, and to be paid the amount of his. 
said warrants. Upon these allegations the relator prayed for a man- 
damus against the Treasurer and Auditor commanding them to require 
of all tax collectors who apply to pay money into the treasury to pro- 
duce an adjustment of their accounts duly made by the Auditor, includ- 
ing the item of general funds; commanding the said Auditor, in settling 
with the respective tax collectors, to give them a full statement, includ- 
ing general funds, and to audit the same together with the special funds. 
collected by said tax collectors in one and the same adjustment; com- 
manding the said Auditor to pay over to the Treasurer the full amount 
of general funds illegally collected by him, say the amount of $103,000; 
and commanding the State Treasurer to pay out of said general funds 
the relator’s warrants, amounting in the aggregate to $4635 13. The 
court granted the preliminary order, but at the trial refused to allow the 
mandamus to be made peremptory. 

Relator appeals. 

However improperly the offices of Treasurer and Auditor may be ad- 
ministered, we fail to perceive any right in relator, a mere creditor of the 
State, to obtain a mandamus, and by the process of the court assume to 
exercise a supervisory control over officers engaged in the revenue de- 
partment of the State. The Treasurer and Auditor are agents of the 
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State, charged with the performance of the duties pertaining to their 
respective offices. If they fail to discharge faithfully the trusts com- 
mitted.to them, they are answerable to their principal. A mere creditor 
of that principal has no right to supervise the settlement of accounts by 
these officers with the respective tax collectors. With regard to the 
Auditor, the only duty he owes to relator or any creditor of the State is 
to draw a warrant if he or they are entitled to it. But relator has already 
the Auditor’s warrants, and he sets up no breach of duty in regard to 
drawing him a warrant. He does not complain that the Treasurer has 
funds applicable to the payment of his warrants and refuses to pay them 
out of the treasury as required by law. Indeed, we fail to perceive any 
ministerial duty that respondents have failed to perform in behalf of 
relator that he has the right to require them to perform. 

It is therefore ordered that the judgment refusing the mandamus and 
dismissing the petition be affirmed with costs. 


No. 4471. 


Succession oF M. R. HacGerty. On RULE aGarnst PURCHASER TO COM— 
PLY WITH TERMS OF SALE. 

The court agua hal power to order the sale of suecession property, and, incidentally, 
to enforee a compliance with bids made by purchasers, or to order a resale of the 
property at the risk and expense of the purchas*rs. The defendant had refused 
to pay the price of the adjudication after a title was tendered him in open court 
on the return day of the rule. 

The object of the plaintiff in proceeding against the defendant was to render final 
and complete a matter pending and in abeyance in the court which had ordered 
the sale of the property. It was proper for him to pro*eed by rule. By the 
silence of the defendant, after due notice, the plaintiff was entitled to the decree 
he prayed for. 

PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
ik Charles F. Claiborne, for administrator, plaintiff, and appellee. Mce- 
Gloin & Nixon, for defendant and appellant. 

TaLiAFERRO, J. This case is presented on a statement of facts agreed 
upon by the parties. Philip McCabe became the purchaser of certain 
real estate belonging to the succession of Haggerty, which was sold 
under an order of the Second District Court of New Orleans, for the pay- 
ment of debts of the succession. McCabe failing to comply with the 
terms of sale, a rule was taken against him by the administrator to show 
cause why he should not do so, or why the property should not be sold 
at his risk and expense. 

The rule was served upon the defendant, and failing to answer it a judg- 
ment by default was taken against him, and made final after the legal 
delays. The defense is that the Second District Court was without juris- 
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diction in the premises; that the proceeding by rule vas irregular and 
not sanctioned by law; that no tender of title was made to McCabe, and 
no refusal on his part to accept title; that the judgment was improperly 
rendered. 

The court had power to order the sale of succession property, and, 
incidentally, to enforce a compliance with bids made by purchasers, or to 
order a resale of the property at the risk and expense of the purchasers. 
4R.,p. 127. The defendant has refused to pay the price of the adjudi- 
cation after a title was tendered him in open court on the return day of 
the rule. 

The object of the plaintiff in proceeding against the defendant was to 
render final and complete a matter pending and in abeyance in the court 
which had ordered the sale of the property. It was proper for him to 
proceed by rule. By the silence of the defendant, after due notice, the 
plaintiff was entitled to the decree prayed for. 

It is ordered that the judgment appealed from be affirmed with costs. 


No. 4108. 
C. E. Puriures vs. BLAKEMORE BrotHers & Co. 


The plaintiff sues on a draft drawn by H. H. Bein in New Orleans, on the defend- 
ants, alleging that the said Bein was the agent of defendants to purchase cotton 
in Camden, Arkansas, ship it to them and draw on them for the purchase price, 
and that said draft was drawn in the course of such operations, as many others 
had been which were duly honored, but payment of this was refused. 

The draft in suit is not shown to have been drawn on any shipment of cotton, or 
accompanied by any bill of lading, which were the conditions upon which drafts 
were to be drawn and honored. 

The plaintiff has failed to show any authority in Bein to draw this draft, which was 
drawn in New Orleans, and not from the point where the transactions had pre- 
viously been conducted. 

PPEAL from the Fifth District Court, parish of Orleans. Leanmont, 

JA J. Hays & New, for plaintiff and appellee. Thomas Hunton and 

William H. Hunt, for defendants and appellants. 

_Howett, J. The plaintiff, a resident of Camden, Arkansas, sues on 

a draft of $4101 50, drawn by H. H. Bein on the twenty-fourth of Febru- 

ary, 1872, in New Orleans, on the defendants, upon the allegation that 

the said H. H. Bein was the agent of the defendants to purchase cotton 
in Camden, ship it to them and draw on them for the purchase price, 
and that said draft was drawn in the course of such operations, as many 
others had been which were duly honored, but payment of this was 
refused. 

The answer denies that said Bein was the agent of defendants, or had 
authority to draw the draft in suit. 
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From a judgment in favor of plaintiff defendants have appealed. 

The evidence satisfies us that Bein was not the general agent of the 
defendants, but was simply authorized to fill special orders for the pur- 
chase of cotton in giten quantities for account of certain-named parties 
including said Bein himself, and to draw on the defendants for the price, 
with a margin, and attach bills of lading to the drafts. In some in- 
stances money was deposited with plaintiff's bankers in New Orleans to 
cover specific shipments, and bills of lading and invoices were for- 
warded. The draft in suit is not shown to have been drawn upon any 
shipment of cotton or accompanied by any bill of lading, which were the 
conditions upon which drafts were to be drawn and honored. 

The plaintiff has failed to show any authority in Bein to draw this 
draft, which was drawn in New Orleans, and not from the point where 
the transactions had previously been conducted. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendants with ccsts. 


No. 5933. 
Strate oF Lovistana vs. WM. WoopwortH anp Mary McCav ey. 


The judge a quo refused to grant a new trial upon an affidavit of newly-diseovered 
evidence. The allezed new evidence was the testimony of one Mary Woodworth, 
who had been charged and tried with these parties and found not guilty in the 
same verdict; whereupon, after judgment, the affidavit was made. 

It does not appear that a severance was asked for previeus to the trial, nor that 
application wasmade, before it was ended, that a verdict of acquittal might be 
found against her in order that she might testify on behalf of her co-defendants, 
nor that the appellants became aware, after the trial, of the fact that the said 
witness could testify in ey behalf. There was not, consequently, due diligence, 
and the court a qua did not err in refusing the new tvial. 

PPEAL from the Superior Criminal Court, parish of Orleans, 
t1 Branughn, J. A. P. Field, Attorney General, for plaintiff and ap- 
pellee. A. B. Phillips, for defendant and appellant. 

Howe, J. The defendants have appealed from a judgment sen- 
tencing them to imprisonment at hard labor in the State Penitentiary 
for the term of two years for the crime of “breaking and entering a 
store in the night time with the intent to steal,” and they assign several 
grounds of error, only one of which we can properly examine, to wit ; 
the refusal of the judge a quo to grant a new trial upon an affidavit of 
newly-discovered evidence. 

The alleged new evidence was the testimony of one Mary Woodworth, 
who had been charged and tried with them and found not guilty in the 
same verdict, whereupon and and after judgment the affidavit was 
made. 
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It does not appear that a severance was asked for previous to the 
trial, nor that application was made before it was ended that a verdict 
of acquittal might be found as to her in order that she might testify in 
behalf of her co-defendant, nor that the appellants became aware, after 
the trial, of the fact that the said witness could testify in their behalf. 
There was not, consequently, due diligence, and the court did not err in 
refusing the new trial. 





Judgment affirmed. 
Rehearing refused. 


No. 5471. 
F. Kuntz vs. J. BAEHR AND SHERIFF. 


Thesale ofthe property in question in this suit divested all of piaintiff’s rights, includ- 
ing that under the homestead law. If he had any right toa homestead, he should 
have asserted it prior to the sale. His personal notice to the sheriff and the 
plaintiff in the seizure and sale did not amount to a legal assertion of his right 
so as to secure or preserve the right of a homestead on the property under 
seizure. 





PPEAL from the Second Judicial District Court, parish of Jefferson. 
t\ Pardee, J. Wenck & Hufft, for plaintiff and appellant. N. Comman- 
deur and E. Howard McCaleb, for defendants and appellees. 







On Motion To Dismiss. 


Wyty, J. This is an appeal from a judgment on a motion to dissolve 
the injunction sued out by the plaintiff. 

The defendant, the appellee, moves to dismiss this appeal on the 
ground that the record is incomplete, because it does not contain the 
motion or exception on which the decree was rendered, and because the 
injunction bond is not in the transcript. 

The mover is in error. The documents which he alleges are missing 
are in the record. 

As to the writ and sheriff’s return referred to in the petition, it does 
not appear that they were received in evidence at the trial of the motion. 
Motion denied. 
















On EXceEpTION. 





HowELL, J. The plaintiff has appealed from a judgment sustaining 
an exception to his suit, which is an injunction to restrain the sheriff 
from putting his co-defendant, J. Baehr, in possession of property pur- 
chased by the latter under a writ of seizure and sale in the case of J. 
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Baehr vs. F. Kuntz. The ground of the injunction is that the 5 
so sold by the sheiiff was and is the homestead of the plaintiff herein, \ 
and the exception is no cause of action, because the plaintiff is not the ‘ 
owner of the property, and therefore cannct assert the homestead right. 
The judgment is correct. The sale of the property divested all of 
plaintiffs rights, including that under the homestead law. If he had , 





any right to a homestead, he should have asserted it prior to the sale. | 
His personal notice to the sheriff and the plaintiff in the seizure and | | 
sale did not amount to a legal assertion of his right so as to secure or: 
preserve the right of a homestead on the property under seizure. 
Judgment affirmed. 
Rehearing refused. 


No. 4496, 


Mrs. ANNIE CasTELL vs. THomas J. CASTELL, HER HvusBanp. 


The objection to the joinder of issue by the default cannot avail the defendant. It is 
true there was no citation, but defendant appeared by his attorney and accepted 
service and waived citation. The written waiver was at the foot of the petition, 
and, althourh not dated, it will be presumed that it occurred when the petition 
was filed, which was ten days before default was entered. 

The objection as to the testimony cannot be considered, because no bill of exeep- 
tions was taken, although defendant appeared by counsel to accept service and 
waive citation. By this appearance by counsel and by the legal joinder of issue 
by a default, the defendant was legally present at the time of the trial, and it 
was his duty to present his objections to the testimony, if he had any, by a bill 
of exceptions, in order that the same might be considered by this court. 
PPEAL from the Fourth District Court, parish of Orleans. Bonner, 

iA J. J. Q. A. Fellows, for plaintiff and appellee. W. B. Lancaster, for 

defendant and appellant. | 
Wyty, J. The plaintiff, who was married to the defendant in 1866, 

now sues him for a separation and divorce and to be decreed to have 

the care and custody of their minor child, Ella Castell, who was born 

in January, 1868. 

The grounds for divorce are: That notwithstanding the petitioner has 

always conducted herself toward her husband with humility, obedi- 
ence, and affection, he has uniformly treated her with neglect and con- | 
tumely, failing to supply her with means necessary for her support or H 
the support of their child; that he has on one or two occasions, in the | @ 
presence of strangers, abused, vilified, and struck her, and that he has, 
for three years or more, been addicted to the use of intoxicating liquors, 
making his home a pandemonium and those dependent on him misera- 
ble and unhappy. 

The evidence in the record fully sustains the charges made in the 
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petition and the decision of the judge a quo in favor of plaintiff. “ Mar- 
ried persons may reciprocally claim a divorce on account of excesses, 
habitual intemperance, cruel treatment, and any such misconduct 
repugnant to the marriage covenant as permanently destroys the hap- 
piness of the petitioner, or of outrages of one of them toward the other, 
if such outrages or ill-treatment be of such a nature as to render their 
living together insupportable.” See act No. 76 of the acts of 1870, 
amending article 138 of the Revised Code. 

We think the case presented by the record comes clearly within the 
provision of the law, and plaintiff is entitled to the relief she asks. 

The objection to the joinder of issue by the default cannot avail the 
defendant. It is true there was no citation, but defendant appeared by 
his attorney and accepted service and waived citation. The written 
waiver was at the foot of the petition, and, although not dated, we will 
presume it occurred when the petition was filed, which was ten days be- 
fore default was entered. 

The objection as to the testimony cannot be considered, because no 
bill of exceptions was taken, although defendant appeared by counsel 
‘to accept service and waive citation. By this appearance by counsel 
and by the legal joinder of issue by a default the defendant was legally 
present, though physically absent, at the time of the trial, and it was 
his duty to present his objections to the testimony, if he had any, by a 
bill of exceptions, in order that the same might be considered by this 
court. 

R Judgment affirmed. 
Rehearing refused. 



























No. 5943. 
SrateE oF Lowutstana vs. A. C. Banks. 


Defendant moves to dismiss this appeal because this court is without jurisdiction 
ratione materi. 

The Supreme Court has jurisdiction in questions of law only in criminal cases 
“whenever the punishment of death, or imprisonment at hard labor, or a fine 
exceeding three hundred dollars is actually imposed.” This case is a criminal 
one, where no punishment has actually been imposed. The motion must pre- 

vail. 


PPEAL from the Twelfth District Court, parish of Winn. Criminal 
ease. Daniel B. Gorham, District Attorney, for plaintiff and appel- 
lant. Jack Pierson and S. M. Brian, for defendant and appellee. 

Wy ty, J. The indictment, charging defendant with the crime of em- 
bezzlement, was quashed, on motion to that effect, as being barred by 
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prescription. Thereupon the State, by the District Attorney, took an 
appeal. 

Defendant moves to dismiss this appeal because this court is without 
jurisdiction ratione materi. 

The Supreme Court has jurisdiction in questions of law only in crimi- 
nal cases, “whenever the punishment of death, or imprisonment at hard 
labor, or a fine exceeding three hundred dollars, is actually imposed.” 
Constitution, article 74. 

The case at bar is a criminal case where no punishment whatever has. 
actually been imposed. Thé motion must prevail. See 22 An. 564. 

It is therefore ordered that the appeal herein be dismissed at appel- 
lant’s costs. 


No. 5741. 
JOHN CoLEMAN vs. FarrBpanks & Giiman. C. Cavaroc & Son, INTERVENORS. 


The property seized in this ease is shown to belong to the intervenors, Cavaroe & 
Son, and is exempt from the lessor’s privilege under article 2708, Revised Civil 
Code. 

The contract between the intervenors and defendants and the evidence in the record 
show this property to be of the kind designated in said article 2708—merchandise 
sent to the establishment of defendants to be “ made up” or manufactured for 
intervenors, and which was actually manufactured and to be sold for their ac- 
count either by themselves or defendants. By a special stipulation in the econ- 
tract it was to be exempt from storage; while it is shown that intervenors are 
not, in any contingency, indebted to defendants under their contract. 

Under such circumstances, the property of the intervenors, which has been sold by 
consent, cannot be held liable to the privilege existing against defendants in 
favor of their lessor, the plaintiff. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
si James D. Coleman, for plaintiff and appellee. J. S. Whitaker, for de- 
fendants and appellees. F. Fuselier and A, Pitot, for intervenors and 
appellants. ; 

Howe tL, J. The plaintiff sued defendants for rent and provisionally 
seized the movable property in the premises, consisting of sugar and 
molasses, as subject to the lessor’s privilege. C. Cavaroe & Son inter- 
vened, claiming the said property as owners. Plaintiff reconvened, 
alleging that Cavaroc & Son were partners of Fairbanks & Gilman, and 
liable in solido with them for the rent and damages claimed in the main 
action. 

Judgment was rendered in favor of plaintiff against defendants, with 
privilege on the property seized, rejecting the demand of the interven- 
ors and that of plaintiff in the reconvention, from which intervenors 
appealed, and plaintiff asks that it be amended on his reconventional 





demand. 
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We think that the judgment in this last respect is correct, as the con- 
tract between the intervenors and defendants dces not establish a part- 
nership, but simply an agreement that Cavaroc & Son shall furnish all 
the raw material to be manufactured in the sugar refinery of defend- 
ants and pay the expenses of manufacturing, the defendants to receive 
two-thirds of the profits on the sale of the manufactured articles for 
their compensation. They were not to share losses. But we think the 
property seized is shown to belong to the intervenors, Cavaroc.& Son, 
and is exempt from the lessor’s privilege under article 2708, Revised 
Civil Code, which reads: “ Movables are not subject to this right when 
they are transiently or accidentally in the house, store, or shop, such as 
the baggage of a traveler in an inn, merchandise sent to a workman to be 
made up or repaired, and effects lodged in the store of an auctioneer to 
be sold.” 

The contract between the intervenors and defendants and the evidence 
in the record show this property to be of the kind designated in this 
article. Merchandise sent to the establishment of defendants to be 
“made up” or manufactured for intervenors was actually manufac- 
tured and was to be sold for their account either by themselves or de- 
fendants. And by a special stipulation in the contract it was to be 
exempt from storage, while it is shown that intervenors are not in any 
contingency indebted to defendants under their contract. Under such 
circumstances the property of the intervenors (which has been sold by 
consent) cannot be held liable to the privilege existing against defend- 
ants in favor of their lessor, Coleman. 

It is therefore ordered that the judgment appealed from be reversed 
so far only as it dismisses the demand of the intervenors, C. Cavaroc & 
Son, and that there be judgment in favor of said intervenors, setting 
aside the provisional seizure herein and decreeing them to be the own- 
ers of the property so seized and entitled to the proceeds thereof with 
the costs of intervention, and that in other respects the said judgment 
be affirmed, appellees paying costs of appeal. 

Rehearing refused. 


No. 5784. 
J. Roprievrz vs. D. Lopez. 


When the testimony is conflicting this court will not disturb the judgment of the 
judge a quo, who had the witnesses before him, and was doubtless controlled in 
adopting his conclusion by the weight of the presumption in favor of a holder of 
a promissory note as to ownership and consideration. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
J. J. Planchard, for plaintiff and appellee. J. L. Tissot, for defend- 
ant and appellant. 
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Howe tL, J. This is a suit by the payee against the maker of a prom- 
issory note, the defense to which is want of consideration. 

The testimony is conflicting, and we are not disposed to reverse the 
decision of the judge a quo, who had the witnesses before him and was 
doubtless controlled in adopting his conclusion by the weight of the 
presumption in favor of a holder of a promissory note as to ownership 
and consideration. 

Judgment affirmed. 


No. 5826. 
SaMveEL Swiru & Co., iy Liqvipation, vs. NicHotas J. Hoey, Ligviparor, 
ET AL. 


It is impossible to peresive any right in plaintiffs to enjoin the execution of defend- 
ants’ judgments. Plaintiffs were not and never had been the owners of the prop- 
erty seized. They were not even mortgage creditors, because they had caused 
the erasure of their mortgage. But if their mortgage remained upon the prop- 
erty, they would not have the right to enjoin the defendants from executing their 
judgments against the owner of said property, because the sale thereof could not 
injurethem. There could be no adjudication unless the amount exceeded the 
amount of the conventional mortgage. If it did, the plaintiffs, in case their 
mortgage remained, could claim the amount due them by intervening, or it 
would remain in the hands of the purchaser subject to their mortgage. The 
sale was not a judicial sale; it was a voluntary one by the owner. It in no man- 
ner relieved the property of prior incumbrances. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 

41 Randolph, Singleton & Browne, for plaintiffs and appellants. Breawr, 

Fenner & Hall, for defendants and appellees. 

Wyty, J. Plaintiffs appeal from the judgment dissolving, with ten 
per cent damages, the injunction sued out by them to restrain the de- 
fendants from executing against the property described in the petition 
two certain judgments which they have against Miss Mary A. May, to 
wit; One rendered in favor of N. J. Hoey, liquidator, vs. Miss Mary A. 
May, for $838 17, and the other in favor of C. E. Girardey & Co. vs. Miss 
Mary A. May, for $942 90. 

At the time the attachments were levied in these two suits the prop- 
erty in question belonged to Miss Mary A. May, and plaintiffs were her 
conventional mortgage creditors. Before the judgments, however, were 
rendered in these two attachment suits, Miss May concluded to sell the 
property in question at public auction; and in pursuance of the adjudi- 
cation she conveyed by acts before a notary one part of the property to 
Charles Gallagher for $10,700, and another part thereof to Widow John 
Gauche for $27,500. Each of the notarial acts contained the following 
recital, viz: “ By reference to a mortgage certificate * * * it will 
appear that said property is incumbered by no other mortgages than— 
First, the mortgage she granted in favor of Sam. Smith & Co. * * * 
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for $35,000; second, the general one in favor of N. J. Hoey, liquidator, 
resulting from the writ, ete., * * * third, the general one in favor of 
C. E. Girardey & Co., resulting from the writ, ete, * * * which 
incumbrances the said Miss May binds and obligates herself to cause to 
be canceled within the shortest possible delay, and in the meantime this 
act is accepted by said purchaser subject thereto.” The proceeds of the 
sale were applied by Miss May to the satisfaction of plaintiffs’ mortgage; 
and on the same day the deed was executed plaintiffs caused their 
mortgage to be canceled and erased, although a balance remained due 
them on this mortgage debt. 

We fail to perceive any right in plaintiffs to enjoin the execution of defend- 
ants’ judgments. Plaintiffs were not and never had been the owners of 
the property seized. They were not even mortgage creditors, because 
they had caused the erasure of their mortgage. But if their mortgage 
remained upon the property, they would not have the right to enjoin 
the defendants from executing their judgments against Miss May, be- 
cause the s:le of the property in question could not injure them. There 
could be no adjudication unless the amount bid exceeded the amount of 
the conventional mortgage. If it did, the plaintiffs (in case their mort- 
gage remained) could claim the amount due them by intervening, or it 
would remain in the hands of the purchaser, subject to their mortgage. 

The sale by Miss May was not a judicial sale; it was merely a volun- 
tary sale. It in no manner relieved the property of prior incumbrances. 

Defendants have asked that the judgment of the court below be 
amended so as to increase the damages for the wrongful issuance of the 
injunction. 

It is therefore ordered that the judgment herein be amended by in- 
creasing the damages from ten to twenty per cent on the amount 
enjoined, and, as amended, it is ordered that said judgment be affirmed 
with costs. 

Rehearing refused. 


No. 5917. 
CHARLES F. Berens vs. Ropert J. Ker. 
It was clearly incompetent for the defendant to set up in compensation against tie 


note sued on the unliquidated claims alleged to be for services rendered as an 
attorney. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
ai J. A. Rozier, for plaintiff and appellee. E. H. McCaleb,, for defend- 
ant and appellant. 

TaLiaFERRO, J. This suit is brought via ordinaria on a promissory 
note, secured by mortgage execute before a notary and two witnesses. 
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This act contains the common clause inserted in mortgages given to 
secure loans of money, stipulating that the debtor on failure to make 
prompt payment shall pay five per cent on the amount sued for as 
attorney’s fees for collection as well as all legal costs that may accrue. 
The act contains a confession of judgment by the debtor, who also 
renounces the benefit of appraisement in the event of a sale of the prop- 
erty, and consents that it be sold for cash to the highest bidder without 
appraisement. The note is for the sum of $3500, dated May 18, 1870, 
and made payable one year after date, with eight per cent interest per 
annum from maturity. 

The defendant sets up against this claim the plea of compensation, 
averring that plaintiff owes him for professional services as an attorney 
and counselor-at-law rendered in various cases during the years 1870, 
1871, 1872, and 1873, the sum of $5085, and he reconvenes for the sum of 
$1585 as the balance due him for professional services. 

The court a@ qua rendered judgment in favor of the plaintiff for the 
amount claimed, with recognition of the plaintiff's mortgage rights and 
an order to enforce them against the property mortgaged. The decree 
reserved to the defendant the right to proceed against the plaintiff in a 
separate action on the claims set up by defendant in his plea of com- 
pensation. 

From this judgment the defendant appeals. 

The bill of exceptions taken by the plaintiff we deem it unimportant 
to pass upon. The prescription of three years was pleaded on the part 
of the plaintiff against all the defendant’s claims. 

We think the judgment was properly rendered. 

It was clearly incompetent for the defendant to set up in compensa- 
tion against the note sued on the unliquidated claims alleged to be for 
services rendered as an attorney. Civil Code 2209. 

Judgment affirmed. 

Rehearing refused. 





No. 6011. 
SouTHERN Bank vs. Louisiana NATIONAL BANK ET AL, 


This suit is instituted and a writ of sequestration taken against the Louisiana 
National Bank et al. by plaintiff as holder of a large number of interest coupons 
detached from certain bonds of the city of New Orleans, saia plaintiff claiming to 
be the owner of certain funds deposited by the city in said bank to the credit of 
the holders of the bonds, and averring an apprehension that the defendant bank 
would part with or dispose of the same during the pendency of the suit. 

The evidence shows that the Louisiana National Bank is not the fiscal agent of the 
city, and that the funds claimed and sought to be sequestered are deposited by 
the city to the credit of the interest funds, and to be <hocked on as such, to pay the 
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interest coupons, which fact does not, in the opinion of the court, vest the title to 
the said funds in the holders of the coupons, and hence said holders can not 
properly sequester the same as owners. 

If there is good ground to fear that the city will divert the funds from the purpose 
for which they are collected and deposited, there is a remedy to prevent it, but it 
is not by sequestration. 

The defendant bank being the depositary of the city, which is an individual deposi- 
tor of said bank, the writ of sequestration can not properly issue against the 
bank on a claim against the city. In any view of the facts of this case and the 
relations between the city and the defendant bank, the writ of sequestration is 
not the remedy of the plaintiff, and the writ was correetly set aside by the court 


below. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
A kins, J. E. Bermudez, for plaintiff and appellant. B. F. Jonas, City 
Attorney, for the city of New Orleans, defendant and appellee. Finney 
& Miller, for Louisiana National Bank, defendant and appellee. 

Howet1, J. The Southern Bank, as holder of a large number of 
interest coupors detached from certain bonds of the city of New Orleans, 
alleged that the funds resulting from the collection of taxes specially 
imposed to pay said interest had been deposited in the Louisiana 
National Bank to the credit of the holders or bearers of such coupons and 
caused a writ of sequestration to issue against the said funds, claiming 
to be the owner thereof, and averring an apprehension that the defend- 
ant bank would part with or dispose of the same during the pendency 
of this suit, which is instituted by the Southern Bank against the Loui- 
siana National Bank, the directors thereof, and the city of New Orleans, 
to be declared the owner of the funds sequestered and to condemn the 
said parties to pay the amount of the coupons. 

The defendant bank and the city of New Orleans moved to set aside 
the writ of sequestration on the grounds that the petition sets forth no 
cause for the issuance of the writ; that under act No. 5 of 1870 courts 
are prohibited from issuing a writ of sequestration or any other writ 
the object of which is to enforce the payment of money claimed to be 
due by the city of New Orleans; that the money which it is sought to 
sequester is a debt due from the Louisiana Na*ional Bank as a deposi- 
tary to the city of New Orleans as depositor; that the same is not the 
property of p.ain*iff, and plaintiff is not entitled to the possession there- 
of, and that the said indebtedness can not be sequestered, even if a writ 
of sequestration can legally issue against the city; that the affidavit is 
not true and the bond is insufficient; that the writ of sequestration. can 
legally i-sue only to enforce a writ of ownership or possession of or 
privilege on property, and no such right is disclosed in the petition, and 
that the defendant bank is not the fiscal agent of the city. 

The sequestration was dissolved and the plaintiff appealed. 

The evidence shows that the Louisiana National Bank is not the fiscal 
agent of the city, and that the funds in question are deposited by the 
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city as depositor to the credit of the interest funds and to be checked 
on as such to pay the interest coupons, which does not in our opinion 
vest the title to the said funds in the holders of the coupons, and hence 
such holders can not properly sequester the same as owners. If there is 
good ground to fear that the city will divert the funds from the purpose 
for which they are collected and deposited, there is a remedy to prevent 
it, but it is not by sequestration. 

The defendant bank being the depositary of the city, an individual 
depositor of said bank, the writ of sequestration can not properly issue 
against the bank on a claim against the city. In any view of the facts 
of this case and the relations between the city and the defendant bank, 
the writ of sequestration is not the remedy of the plaintiff, and the writ 
was correctly set aside. 

Judgment affirmed. 

Rehearing refused. 





R. 8S. Howarp vs. EuGENE WAGGAMANN, SHERIFF, ET AL. 


In a suit against Short and Howard, in solido, for twenty-five hundred dollars, on mo- 
tion, a suspensive appeal was granted to defendants. But Short alone filed a 
bond. Hence plaintiffin the suit against Short and Howard, and defendant How- 
ard, became appellees. As to Short, the only appellant in said case, judgment 
was reversed. Execution issued against Howard, who enjoined the execution. 

The judgment rendered by the district court was not reversed as to Howard, who 
had not brought up his appeal. Howard contends that he is included in the de- 
cree of this court reversing the judgment of the district court against defend- 
ants in the suit of Irvine against Short and Howard. This is an error. This 
court could not include in its judgment one who was not before the court. 

The plea that the consideration on which the judgment was based was a loan of Con- 
federate money, can not be received. Whatever the consideration of the «bliga- 
tion sued on, the judgment of the district court has long ago become final, and 
the basis upon which it rested can not be inquired into. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J: 
J. W. Thomas and Semmes & Mott, for plaintiff and appellant. Breaux, 
Fenner & Hall, for defendants and appellees. , 

Moraan, J. F. W. Irvine instituted suit against R. H. Short and R. 8. 
Howard, to recover from them in solido twenty-five hundred dollars. 

Judgment was rendered against them as prayed for. Motion was 
made for a suspensive appeal, which was granted. Short alone filed a 
bond. 

In this court Irvine moved to dismiss the appeal, on the ground that 
Howard was a necessary party thereto, and, having failed to file his bond, 
had not been made a party. 

The motion was deniéd, on the ground that Howard not having filed 
his bond, thus bringing up his appeal, he and the plaintiff were appellees. 


‘ 
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As to Short, the judgment was reversed. This judgment was rendered 
in 1871. 

On the judgment rendered against him in the case of Irvine vs. Short 
and Howard execution issued against Howard. He enjoins the execu- 
tion thereof. His allegations are: 

First—That there is no judgment against him, because the judgment 
in the case of Irvine vs. Short and Howard was reversed. 

Second—That the consideration on which the judgment was based was 
a loan of Confederate money. 

First—The judgment rendered by the district court against Howard 
was not reversed. He did not bring up his appeal. And we held that he 
was an appellee. In the decretal part of our judgment it was ordered 
that the judgment of the district court against the “defendants” be re- 
versed. Plaintiff contends that “defendants” in the decree included 
him. This isanerror. We could not include in a judgment one who 
was not before us. 

Second—Whatever the consideration of the obligation sued ca, the 
judgment of the district court has long ago become final, and the basis 
upon which it rested can not now be inquired into. Plaintiff has got 
himself into trouble by his own neglect, and we can not relieve him. 

It is therefore ordered, adjudged, and decreed that the judgment of the 
district court be affirmed with costs in both courts. 

Rehearing refused. 





Mrs. C. Ryan ET AL. vs. CarnL Koun. 


The husband of plaintiff died in November, 1859. She married a second time in 1861, 
and was silent and inactive up to December, 1871, as to her own and her child’s 
rights against the surviving partner, the defendant in this case, except in her 
tacit and active ratification of the liquidation of the said partnership, and re- 
ceiving the share reported to be due to the succession of the deceased partner. 

It is not seen how the interests of the surviving minor (one having died after 
the father) have been injured by defendant’s payment to the widow, without re- 
quiring her to qualify as natural tutrix before doing so, as she did not have 
to give a, bond ; and qualifying as tutrix would not, as to him, have made the 
payment any more secure to the said minor, who, in any event, would have a 
mortgage. : 

Under such circumstances, and after such a lapse of time, the defendant should not 
be made liable to pay twice what he seems to have paid4n good faith and in an 
amicable manner, apparently to the satisfaction of the widow and mother, and 
should not be held responsible for her failure to qualify as natural tutrix until 
in 1871, just before the institution of this suit. : 

The payment to plaintiff was good as to her own rights as widow in community and 
heir to the deceased minor. and it should also be held good as tothe surviving 
minor. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
B. R. Forman, for plaintiff and appellant. Clarke, Bayne & Ren- 
shaw, for defendant and appellee. 
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HoweE:t, J. In December, 1871, plaintiff, Mrs. C. Ryan, in her own 
right and as tutrix of her minor child, sued the defendant for a settie- 
mént of the partnership of C. Kohn & Ryan and for the sum of $8447 10, 
with legal interest from the first of January, 1860, and such further bal- 
ance as may be found due. The answer admits tne alleged partnership 
and the death of C. W. Ryan, the partner, in November, 1859, and avers 
that the affairs of the partnership have been liquidated and settled up 
by the defendant, the books subject to the inspection of the plaintiff, 
accounts rendered to her from time to time, and all sums accruing 
placed to the credit of the minor with the assent of plaintiff, who has 
taken possession of the same. An auditor was appointed to examine 
the books of the firm, and the plaintiff excepted to the introduction of 
his report in evidence. It is unnecessary to pass on the grounds of ob- 
jection, as we think the judgment of the lower court, in favor of defend- 
ant, is sustained by other evidence. We think it satisfactorily shown 
that the portion due the deceased partner, on settlement of the partner- 
ship, has been accounted for py the defendant, and a part thereof 
placed to the credit of the plaintiff, with her approval, in the house of 
H. Bonnabel, conducted by her mother, and drawn therefrom by her as 
she wanted it, and the balance deposited in the New Orleans Savings 
Institution, in the name of the minor, which has since been withdrawn 
by the plaintiff. 

Under these circumstances, and after such a lapse of time, the defend- 
ant should not be made liable to pay a second time what he seems to 
have paid in good faith and in an amicable manner, apparently to the 
satisfaction of the widow and mother, and he should not be held 
responsible for her failure to qualify as natural tutrix until in 1871, just 
before the institution of this suit. 

Her husband, C. W. Ryan, died in November, 1859; she married a sec- 
ond time in 1861, and was silent: and inactive up to December, 1871, as 
to her own and her child’s rights against the surviving partner, except 
in her tacit and active ratification of the liquidation of the said part- 
nership and receiving the share reported to be due to the succession of 
the deceased partner. We fail to see that the interests of the surviving 
minor (one having died after the father) have been injured by defend- 
ant’s payment to the widow without requiring her to qualify as natural 
tutrix before doing so, as she did not have to give a bond, and qualify- 
ing as tutrix would not, as to him, have made the payment any more 
secure to the said minor, who in any event would have a mortgage. 

The payment was good as to her own rights as widow in community 
and heir to the deceased minor, and we think it should be held good as 
to the surviving minor. 

Judgment affirmed. 
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No. 5861. 
WILLiAM CULLINAN ET AL. vs. Crry of NEw ORLEANS. 


Section sixty-nine of an ordinance of the city of New Orleans entitled “ An ordi- 
nance to establish the rate of licenses for professions, callings, and other busi- 
ness, and for carriages, hacks, drays, and other vehicles, for the year 1875,” is the 
authority relied on by defendant to levy a license tax on the vehicles owned by 
plaintiffs severally, and for seizing the same for non-payment—which seizure is 
enjoined by said plaintiffs. 

That portion of section sixty-nine which relates to the subject of this controversy is 
in conflict with article 118 of the constitution, as the tax for the license is in pro- 
portion to the number of vehicles and the number of horses used to draw them, 
and not upon the business or vocation, nor is it upon the value of the property, 
if it be intended as a property tax. 

As for the other sums claimed by the city in reconvention, as being taxes levied un- 

der said ordinance upon the vocation or business of the plaintiffs, they amount 

to only one hundred dollars against each plaintiff. This claim, therefore, is not 
within the jurisdiction of this court, the legality of the tax as to that matter not 
being called in question. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Thomas J. Cooley, for plaintiffs and appellees. Samuel P. 

Blanc, Assistant City Attorney, for defendant and appellant. 

Howett, J. The plaintiffs have joined in a suit enjoining the city of 
New Orleans from collecting a license tax on the vehicles owned by them 
severally, or seizing the same for non-payment of said license, on the 
ground that the ordinance imposing the said license tax is unconstitu- 
tional for want of uniformity. 

The city reconvened, and asked judgment for the taxes enjoined, and 
for other sums levied under said ordinance upon the business or voca- 
tion of the plaintiffs. 

The title of the ordinance is “ An ordinance to establish the rate of 
licenses for professions, callings, and for other business, and for car- 
riages, hacks, drays, and other vehicles, for the year 1875.” 

The portion of section sixty-nine relating to the subject is as follows: 
“The owner or owners of vehicles used in the way of business for trans- 
portation of goods, wares, and any articles and materials, shall pay the 
following sums per annum for licenses: On every express or transfer 
wagon, dray, or cart, drawn by one horse only, ten dollars; by two or 
more horses, twenty dollars; on every float, drawn by one horse only, 
fifteen dollars; by two or more horses, twenty-five dollars. * * * On 
every four-wheel spring wagon, drawn by one horse only, ten dollars; by 
two or more horses, fifteen dollars. On every beer wagon, fifteen dol- 
lars.” 

Under the authority of the State vs. Endover, 23 An. 663, these provis- 
ions are in conflict with article 118 of the constitution, as the tax for the 
license is in proportion to the number of vehicles and the number of 
horses used to draw them, and not upon the business or vocation, nor is 
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it upon the value of the property, if it be intended as a property tax. 
See 23 An. 449; .23 An. 726; 24 An. 112; 26 An. 140. 

That part of the reconventional demand for the additional sum of one 
hundred dollars against each plaintiff is not within our jurisdiction, the 
legality of the tax not being called in question. 

Judgment affirmed. 

Rehearing refused. 





No. 5780. 


STATE EX REL. CARONDELET CANAL AND NAviGATION ComPANy vs. JAMEs G. 
Brown, ADMINISTRATOR OF Pusiic Accounts. THE Mississippi AND MExI- 
cAN GuLF CanaL CoMPANY MADE Parry. 


The relator applied to the proper officer of the city of New Orleans to record his 
judgment, in compliance with an act of the Legislature passed in 1870, requiring 
that all judgments against the city be recorded in the proper department of the 
city government. On the refusal of that officer to do so, relator asked for a man- 
damus against him. Whereupon said officer answered that relator’s judgment 
should not be recorded as affecting the city’s entire property, but only the taxes 
which might be collected for account of the Mississippi and Mexican Gulf Ship 
Canal Company, and took a rule in this mandamus proceeding on that company 
to show cause why relator should not be paid from the drainage funds. 

The company excepted to the rule. The court a qua erred in not maintaining the 
exception and in ordering that the judgment be paid from the drainage funds. 
A third party can not be brought in to answer a call made upon an officer to per- 
form a mere ministerial duty. 

The decree ordering that relator’s judgment be recorded was correct. But there it 
should have stopped. Out of what funds the judgment was to be paid, it was not 
the province of the district judge to inquire, as he did, in the proceeding which 
was before him. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. H. D. Ogden, for relator and appellee. Samuel P. Blanc, 

Assistant City Attorney. for respondent and appellee. Lacey & Butler, 
for the Mississippi and Mexican Gulf Canal Company, appellant. 

Morean, J. In June, 1871, plaintiff obtained judgment against the 
ci-y for $12,500, with five per cent interest per annum from the twenty- 
second of February, 1864, till paid. On appeal this jadgment was 
affirmed. 

In 1870, extra session acts, p.—, the Legislature passed an act by 
which it was required that all judgments against the city should be re- 
corded in the proper department of the city government. 

The relator applied to the proper officer of the city to record his judg- 
ment. This he refused to do. Relator asked for a mandamus to compel 
him to perform his duty. Thereupon he answered the relator’s demand, 
saying that the judgment should not be recorded as affecting the city’s 
entire property, but that it should only affect the taxes which might be 
collected for account of the Mississippi and Mexican Gulf Ship Canal 
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Company, and he took a rule in this mandamus proceeding against that 
company to show cause why the relator should not be, paid from the 
drainage funds. 

The company excepted to the proceeding. The exception was dis- 
missed, and judgment was rendered in favor of the relator, and it was 
decreed that the judgment should be paid from the drainage-tax fund. 

The exception should have been maintained. We do not understand 
that a third party can be brought in to answer a call made upon an 
officer to perform a mere ministerial duty. 

The decree ordering that judgment should be recorded was correct. 
But there we think it should have stopped. Out of what fund the judg- 
ment is to be paid, it was not in our opinion the province of the district 
judge to inquire in the proceeding which was before him. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court, in so far as it orders the Administrator of Public Ac- 
counts to record the judgment referred to by the relator, be affirmed, 
and that as regards the fund out of which said judgment is to be paid, 
it be reversed, and that the rule taken by the defendant against the 
Mississippi and Mexican Gulf Ship Canal Company be dismissed, appel- 
lee to pay costs. . 








No. 5889. 


Matvina D. Stone Vs. THE FAcuLTY OF THE MEDICAL DEPARTMENT OF THE 
UNIVER2ITY OF LOUISIANA. 


In tais suit on a mortgage promissory not: the defendants allege in answer that 
they are not a corpora-ion, and the faculty is not liable individually. 

On the second of April, 1835, an act of the Legislature was passed, incorporating the 
Faculty of the Medical College of Louisiana and tae Medical College of Orleans 
with the usual powers and rights. By repeated legislative enactments since 
that epoch, under our successive constitutions, that same corporate existence, 
now known as the ‘Faculty of the Medical ‘Department of the University of 
Louisiana,” has been continued, so far, at least, as to preserve the rights of their 
croaditors, with whom the faculty have dealt as shown in this act. 


eg from the Superior District Court, parish of Orleans. Haw- 
kins, J. William H. Hunt, for plaintiff and appellee. Gibson & Gibson, 
for defendant and appellant. 

Howett, J. This action is based on the following note, secured by 
mortgage: 

“New Orzeans, April 21, 1852. 

“One year after date the Faculty of the Medical Department of the 
University of Louisiana promise to pay to the order of Mrs. Eliza C. 
Johnson the sum of four thousand five hundred dollars, with interest 
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thereon at the rate of eight per cent per annum from date until paid, 
for value received. 
“ (Signed) THOMAS HUNT, Dean of the Faculty.” 

Payment of the interest was made annually up to 1862, inclusive, and 
then in 1866 and up to 1872, inclusive, a portion of the principal being 
paid at times. 

The defense is that the defendants are not a corporation and the 
faculty are not liable individually. 

Judgment was given against the defendants, and they appealed. 

On the second of April, 1835, the Legislature passed an act entitled 
“an act to incorp»rate the Faculty of the Medical College of Louisiana 
and the Medical College of Orleans,” which conferred the usual corpo- 
rate powers, rights, etc. 

In 1847, under the provisions of the constitution of 1845, the Legisla- 
ture passed “an act to establish in the city of New Orleans the Univer- 
sity of Louisiana,” which specially recognized and continued the Medical 
College of Louisiana as it was then organized and established by law, 
constituting it one of the departments of the University, but preserving 
its distinct organization. The constitution of 1852 provided that the 
University of Louisiana as then established should be maintained. 

The act of 1855, re-enacted in 1870. did maintain the Medical Depart- 
ment of the University “as at present organized and established.” The 
provision of said acts relative to the transfer of the property of the 
Medical College to the University is conditional, and it is not pretended 
that the condition has been complied with. 

. Under these legislative enactments, we think the corporate existence 
of “the Faculty of the Medical Department of the University of Lou- 
isiana ” has been continued, so far, at least, as to preserve the rights of 
their creditors, with whom the faculty have dealt as shown in this case. 
Judgment affirmed. 


No. 5709. 
Stare oF Lovisrana vs. Moses Harvey. 


On the trial of this case objection was made by the defendant to the admission in 
evidence of the written deposition of a witness, taken before the committing 
magistrate and offered by the State, on the ground that the constitution of the 
United States, as well as that of Louisiana, gives every accused person on trial 
the right of being confronted face to face by the witnesses against him, and that 
such proceeding as was had in the ease deprives him in effect of said right. 

The court a qua did not err. Before admitting the deposition it was proved that the 
witness was absent and could not be found; that, on the preliminary examina- 
tion, he testified in presence of the accused; that his testimony was reduced to 
writing, read to and subscribed by him in the presencé of the accused, and at- 
tested by the committing magistrate. This seems to bring the case within the 


8 











106 SUPREME COURT OF LOUISIANA, 





State of Louisiana vs. Harvey. 





common-law rule to the effect “that if due diligence has been used, and it is 

made manifest that the witness has been sought for and can not be found, or if 

it be proved that he was subpenaed and fell sick by the way, his deposition may 

be read, for that, in such case, he is in the same circumstances with regard to 

the party that is to use him as if he were dead.” 

PPEAL from the Superior Criminal Court, parish of Orleans. <Atocha, 
J. Criminal case. P. William Kramer, for defendant and appellant. 

A, P. Field, Attorney General, for plaintiff and appellee. 

Howeti, J. The defendant has appealed from a judgment sentencing 
him to imprisonment at hard labor in the State Penitentiary for the 
term of four years for the crime of manslaughter, and he urges before us 
a bill of exceptions taken to the admission in evidence of the deposition 
of one George Morris, taken before the committing magistrate and 
offered by the State. 

The ground of objection is “that the constitution of the United 
States, as well as that of Louisiana, gives every accused person on trial 
the right cf being confronted face to face by witnesses against him, and 
that such proceeding in effect deprives him of such right.” 

Before admitting the deposition it was proved that the witness was 
absent and could not be found; that on the preliminary examination he 
testified in presence of the accused: that his testimony was reduced to 
writing, read to and subscribed by him in presence of the accused, and 
attested by.the committing magistrate. 

This seems to bring the case within the common-law rule to the effect 
“that if due diligence has been used, and it is made manifest that the 
witness has been sought for and can not be found, or if it be proved that. 
he was subpenaed and fell sick by the way, his deposition may be read, 
for that, in such case, he is in the same circumstances as to the party 
that is to use him as if he were dead.” See Archbold’s Criminal Prac- 
tice and Pleading, seventh edition, vol. 1, p. 479, note (1); B. N., p. 239; 
Hawk. P. C., b. 2, c. 46, sec. 18. 

If the accused had the witness “ face to face” on the pre iminary trial 
and had the opportunity t» cross-examine him, his constitutional right, 
invoked by him, is not violated by the introduction, on the final trial, 
of the deposition of such witness, where it is shown that the witness can 
not be produced. Otherwise it would be in the power of the accused to 
deprive the State of the testimony of all witnesses against him by pre- 
venting their attendance through some undue influence, or the State 
would be deprived of the proof by the death of the witness; for tne 
constitutional right would apply equally in both cases, and thus con- 
victions might never be obtained. 

We are constrained to say that the judge did not err in admitting the 
deposition. 

Judgment affirmed. 

Rehearing refused. 
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; No. 6100. 
AMELIE THERIOT vs. P. E. MicuHet. 


The motion to dismiss this appeal on the ground that there is no legal order of 
appeal, the judge not having signed the order, has no force. The appeal was 
taken by motion in open court, and the order rendered and entered on the 
minutes did not require the signature of the judge to give it validity. 

The plaintiff claims by virtue of a judgment to have a lien and privilege for sup- 
plies furnished on a plantation owned and cultivated in partnership by and’ 
between himself, Mrs. Widow Michel, and P. E. Michel, her son, which privilege 
and lien he maintains to exist, for the amount of his judgment, on the share 
owned by Mrs. Michel in said tract, and he prays to have it enforced against the 
said share and interest of his debtor in said plantation, which said debtor has 
fraudulently transferred to her son by an act of sale alleged to be null and void, 

This court is of opinion that there was no partnership in the land cultivated by Mrs. 
Michel, by plaintiff, and P. E. Michel, but that they were joint owners of it. It 
was used by common consent for carrying on the cultivation of sugar through a 
partnership which was dissolved by the seizure and sale of P. E. Michel’s portion 
in the land by one of his creditors, but the land cultivated by the partnership was 
no part of said partnership. It was only the use of the land which was brought 
into partnership. 

The doctrine followed on this point has been applied by this court to the case of part 
owners of steamboats employed in carrying persons and property for hire, and 
it has been held, in the absence of an express stipulation to the contrary, that 
the use of the steamboat only is brought into the partnership, and not the prop- 
erty and ownership of the boat, which remains in the part owners as tenants in 
common, subject, however, to the privileges which the law granted in certain 
eases to the creditors of the partnership. 

As to the plaintiff’s allegation of a fraudulent sale made by Mrs. Michel to the de- 
fendant, said plaintiff, after having by a formal authentic act recognized defend- 
ant’s title, is estopped from now attacking it, and from seeking to subject the 
land he holds under it to the payment of his judgment against Mrs. Michel. 


PPEAL from the Fifteenth Judicial District Court, parish of Terre- 
bonne. Beattie,J. Burguieres & Suthon, for plaintiff and appellant. 
Charles W. DuRoy, for defendant and appellee. 

TaLiaFERRO, J. In this case there is a motion to dismiss on the ground 
that there is no legal order of appeal, the judge not having signed the 
order. 

The objection has no force. The appeal was taken by motion in open 
court, and the order rendered and entered on the minutes did not re- 
quire the signature of the judge to give it validity. The motion to dis- 
miss is overruled. 





On THE MERITS. 


This action is brought by the plaintiff, a judgment creditor of Mrs. 
Celina Michel, to annul a sale of land made by her to her son, the de- 
fendant in this case, on the ground of fraud; the plaintiff alleging that 
the sale was made for the purpose of placing the property beyond his 
reach and to prevent his recourse against it to make the amount of his 
judgment, averring that his debtor, Mrs. Michel, has no other property 
from the proceeds of which his debt can be realized. He further avers 
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that in virtue of his judgment based upon his claims for supplies fur- 
nished a plantation owned and cultivated in partnership by and between 
himself, Mrs. Widow Michel, and P. E. Michel, he has a lien and privi- 
lege upon the said share of land owned by Mrs. Michel for the amount 
of his judgment, the same being for the portion or share of her liability 
to him for the supplies furnished by him for cultivating and conducting 
the business of the planting partnership. He therefore prays that the 
sale from Mrs. Widow Michel of her undivided one-third of said planta- 
tion to her son, the defendant, be declared null and without effect, and 
that it be made subject to his claim, evidenced by said judgment against 
Mrs. Michel, that his lien and privilege be recognized and enforced 
against the said share and interest of his debtor in the said plantation, 
and which part and share be sold to pay and satisfy his judgment as’ 
aforesaid. 

The defendant denies all the allegations of the plaintiffs petition. ‘He 
alleges that long before he became owner of his mother’s share and 
interest in the plantation referred to by plaintiff, the partnership there- 
tofore existing in the planting business as alleged by plaintiff had been 
dissolved by the seizure and sale (under execution at the suit of his 
creditors) of P. E. Michel’s share and part of the plantation. 

Defendant denies specially that the land and plantation used in culti- 
vation for the partnership formed any part of the partnership assets, 
but was the separate property of the partners as joint owners and not 
entering into or composing partnership property. He specially denies 
that plaintiff has a lien or privilege on the interest and share in said 
land and plantation acquired by defendant from his mother. He alleges 
that on the —— day of February, 1875, he, as owner of an undivided 
third of the land and plantation, and the work animals, farming uten- 
sils, etc., and the plaintiff in like manner as owner of the other two- 
thirds of the property, made a verbal partition of all the personal prop- 
erty belonging to the plantation, such as horses, mules, stock of every 
kind, farming implements, gear, etc., and afterward, in the same month 
and year, he and plaintiff entered into a notarial act of provisional 
partition of the land, plaintiff taking two-thirds, the defendant one- 
third. The defendant contends that by this act, and the division of the 
personal property between himself and plaintiff, the plaintiff recognized 
the sale of the one-third of the plantation by his mother to him, and 
thereby ratified and acknowledged its validity, and that plaintiff is 
estopped from disputing the defendant’s right to the property, having 
in an authentie act acknowledged that right. 

The defendant specially avers that his mother owns other property, 
which plaintiff might make his debt out of, and that he has no right to 
proceed against defendant’s property. 
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Judgment was rendered in favor of the defendant, and the plaintiff 
has appealed. ; 

We think it clear there was no partnership in the land cultivated by 
Mrs. Michel, the plaintiff, and P. E. Michel; but that they were joint 
owners of it; that it was used by common consent for carrying on the 
cultivation of sugar by the partnership, which was dissolved by the 
seizure and sale of P. E. Michel’s part of the land by one of his credit- 
ors; that the land cultivated by the partnership made no part of the 
partnership property is illustrated by the case of Owens vs. Davis, 15 
An. 22, where this court said: “This doctrine has been applied by this 
court to the case of part owners of steamboats employed in carrying 
persons and property for hire; and it has been held, in the absence of an 
express stipulation to the contrary, that the use of the steamboat only 
is brought into the partnership, and not the property or ownership of the 
boat, which remains in the part owners as tenants in common, subject, 
however, to the privileges which the law granted in certain cases to the 
creditors of the partnership.” 

Neither do we think the plaintiff was entitled to a privilege upon the 
land as furnisher of supplies. The plaintiff, after having by a formal 
authentic act recognized the defendant as owner of the undivided third 
part of the land, is estopped from attacking the defendant’s title to it, 
and from seeking to subject it to the payment of his judgment against 
Mrs. Celina Michel. ; 

The decree of the lower court we regard as having been properly ren- 
dered. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs, 





No. 5914. 
Puttie AVEGNO vs. GEorRGE A. Fospick. 


Being sued on certain promissory notes, the defendant pleaded the general issue. 
Subseqtently, with leave of the court, he filed a supplemental answer, in which 
he set up want of consideration. The supplemental answer changed the issue, 
and no testin. ony could be heard under it. 


PPEAL from the Sixth District Court, parish of Orleans. Savcier, J. 
W. B. Koontz, for plaintiff and appellee. Bentinck Egan and L, 
Madison Day, for defendant and appellant. 

Moraan, J. The defendant, sued on several promissory notes, pleaded 
the general issue. Subsequently, with leave of the court, he filed a sup- 
plemental answer, in which he set up want of consideration. 

On the trial defendant offered evidence in support of his plea of want 
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of consideration. Plaintiff objected to the introduction of the testimony, 
upon the ground that the supplemental answer changed the issue, and 
that no testimony could be heard under it. The objection was sustained, 
and the evidence rejected. To this ruling the defendant excepted, and 
reserved his bill. ‘The case comes up to us upon the legality of the 
judge’s refusal to allow the testimony to be heard. 

In Calvert vs. Tunstall, 2 La. 207, the court refused to allow the de- 
fendant to withdraw a general denial and plead a want of consideration. 
In Babcock vs. Shirley, 11 L. 74, where a general denial was pleaded, and 
subsequently, by consent, subject to the final judgment of the court as 
to its admissibility, failure of consideration was pleaded, the court re- 
fused to allow the amended answer. 

These decisions rest upon the articles of the Code of Practice which 
prohibit amendments which change the issue. C. P. 419, 420. 

Under these decisions and the articles referred to, the ruling of the dis- 
trict judge was correct. 

Judgment affirmed. 











No. 6118. 


STaTE EX REL. HuGo Repwitz vs. JupGE oF THE SixtH District Court, 
PaRIsH OF ORLEANS. 

This is a question of jurisdiction turning on the amount in dispute. This depends, 
of course, upon the sum which Redwitz, the appellant, is called upon to pay, to 
wit: $491, amount of the claim against him, eight dollars interest due, and the 
costs of the suit, seventy dollars, in Gottschalk vs. Meyer, a foreign non-resi- 
dent, for whom Redwitz went security. Therefore the sum demanded of Red- 
witz was $569. This was the dispute between them. This brings the case within 
the jurisdiction of the court. 

PPLICATION for a writ of mandamus against the Judge of the 
Sixth District Court, parish of Orleans. B. R. Forman, for relator. 

Respondent, Judge Saucier, in propria persona. Labatt, Aroni & Clin- 

ton, for Gottschalk, plaintiff in the rule on Redwitz. 

Moraan, J. Suit was instituted by Gottschalk against Meyer for 
$491. Meyer was arrested as a foreign non-resident. Redwitz went on 
his bond. The amount of his bond was $625. Judgment was rendered 
against Meyer for $491, with eight dollars interest and costs. 

Gottschalk took a rule-on Redwitz to show cause why he should not 
be condemned to pay him $491, and eight dollars interest and costs of 
suit and costs of the rule. 

The rule was made absolute. Redwitz applied for an appeal, which 
was refused on the ground that the amount in dispute does not exceed 
five hundred dollars. He applies for a mandamus to compel the district 
judge to grant the appeal. 
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What is the amount in dispute? This depends, of course, upon the 
amount which Redwitz is called upon to pay. What is that amount? It 
is $491, amount of the claim, eight dollars interest due, and the costs of 
the suit in Gottschalk vs. Meyer. These costs are seventy dollars. 
Therefore the sum demanded of Redwitz was $569, and this was the dis- 
pute between them; i. e., whether Redwitz should pay $569. This brings 
the case within our jurisdiction. 

It is therefore ordered, adjudged, and decreed that the rule herein 
taken be made peremptory. 





No. 6092. 
JosEerH O. Tovps Et AL. vs. EpwARD MEEGEL, 


Aftor a case has been submitted by a party on the merits, he will not be permitted to 
file a motion or to raise new issues, unlesssuch authority be granted or reserved 
to him at the time he submits the case. 

The attempt to invalidate the title of plaintiffs to the property described in their 
petition is a failure. Bourgeois, from whom they derive their title, aequired in 
May, 1856, a good one from Kees, which was duly recorded, and the pretended 
sale from Kees to Meegel by private act in 1863 was a nullity, because it was the 
sale of the property of another. 

PPEAL from the Fifteenth Judicial District Court, parish of La- 
fourche. Beattie, J. C. Knobloch, for plaintiffs and appellees. £. 

W. Blake, for defendant and appellant. 

Wyty, J. Plaintiffs’ motion to dismiss this appeal can not be consid- 
ered, because, although made within the three judicial days, it was made 
after the case had been submitted on the merits by their own counsel, 
and without any reservation being asked or granted to file such motion. 
After a case has been submitted by a party on the merits he will not be 
permitted to file a motion or raise new issues, unless such authority be 
granted or reserved to him at the time he submits the case. This is a 
petitory action which the plaintiffs bring for the property described in 
the petition. 

Plaintiffs acquired it on the twenty-sixth of February, 1872, by notarial 
act from Pierre Bourgeois, who bought it from Absalom Kees, by notarial 
act on the sixth of May, 1856, both of said acts being duly recorded on 
the days of their respective dates. 

The author of defendant’s title, Frederick Meegel, acquired the prop- 
erty from Absalom Kees, by act under private signature, @f date April 
11, 1863, which was not recorded until the twenty-fifth of October, 1865. 

Thus plaintiffs hold title by notarial act from Absalom Kees, duly 
recorded on the sixth of May, 1856, and defendant sets up title from the 
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same source, by private act of date eleventh of April, 1863, and recorded 
twenty-fifth of October, 1865. 

Defendant pleads fraud and simulation in the title acquired by Bour- 
geois on the sixth of May, 1856. He alleges that said act was never in- 
tended to be serious; no price was paid, nor possession given; that Kees 
never ceased to exercise ownership and possession; that he, defendant, 
acquired the property from the succession of Frederick Meegel, at public 
sale, by order of a court of competent jurisdiction, in 1868, and that he 
and the immediate author of his title have been in peaceable possession 
since the tenth of April, 1863. 

The attempt to invalidate the title of plaintiffs we regard as a failure. 
Bourgeois acquired a good title in May, 1856, which was duly recorded, 
and the pretended sale by private act in 1863 was a nullity, because it 
was the sale of the property of another. By the succession sale of 1868 
defendant only acquired the title of the succession of Frederick Meegel, 
and if the deceased had no title, as we have stated, defendant aequired 
none. rf 

The cases in 24 An. pages 324 and 445, cited by defendant, are not ap- . 
plicable. : 

It is therefore ordered that the judgment herein in favor of plaintiffs 
be affirmed with costs. 


No. 5118, 


City oF New Organs vs. Joun W. Cannon. 


It is proved that lot No. 21, in square No. 217, bounded by Carondelet, St. Charles, St. 
Joseph, and Julia streets, upon which the taxes are claimed, belongs, as stated by 
defendant, to the Poydras Female Orphan Asylum; that the same was leased for 
fifty years to R. W. Montgomery in 1856, and that defendant holds under said 
lease. The lessee is not liable for the taxes. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
A kins, J. Samuel P. Blanc, Assistant City Attorney, for plaintiff and 
appellee. R. H. Marr, for defendant and appellant. 

Wyty, J. This isa controversy for city taxes. The defense is that the 
property taxed does not belong to defendant; that he holds it merely un- 
der a lease, the owner being the Poydras Female Orphan Asylum. It is 
proved that lot No. 21, in square No. 217, bounded by Carondelet, St. 
Charles, St. Joseph, and Julia streets, upon which the taxes are claimed, 
belongs, as gated, to the Poydras Female Orphan Asylum; that the 
same was leased for fifty years to R. W. Montgomery in 1856, and that 
defendant holds under said lease. The lessee is not liable for the taxes. 
18 An. 513; 23 An. 445; Revised Code 2702. 
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Plaintiff, however, contends, under the authority of the case of 8. P. 
Russ, decided during last term, that the buildings and improvements on 
the leased premises erected and owned by defendant are subject to taxa- 
tion, and defendant is bound therefor. That question may arise when 
plaintiff presents an assessment thereon against defendant, but here the 
assessment is on lot No. 21, in square No, 217, bounded by the streets 
mentioned. The question is not, therefore, in this case. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be annulled, and it is ordered that plaintiff's suit be dismissed with costs. 


No. 6094. 


Mrs. ANNE Forp vs. Mrs. ANNE KITTREDGE. 


The defendant pleads that plaintiff's claim has not been recognized by any court, 
and that individual creditors can not sue a discharged administrator to render 
him liable on his bond, at least not until he has rendered an account. This court 
can not indorse these views of the law. No one can take advantage of his own 
laches or tort; it is this neglect or dereliction of duty which gives the right of a 
personal action against the administrator. 


 pngy from the Fifteenth Judicial Dis:rict Court, pari5h of Assump- 
a 


tion. Beattie, J. LeBlanc & Guion, for plaintiff and appellant. 
Nichols & Folsé, for defendant and appellee. 

Lupetrine, C. J. The plaintiff, a recognized creditor of the succession 
of Kittredge, sued the defendant personally on her bond for the amount 
of her claim against the succession. The defendant filed the exception . 
that no cause of action is stated in the petition. The petition, which is 
quite lengthy, contains in substance the following allegations among 
others: That she is a recognized creditor of the succession for eight 
thousand dollars with interest; that the defendant was appointed ad- 
ministratrix of the succession, and that in said capacity she committed 
gross acts of maladministration to the injury of the plaintiff to the ex- 
tent of her debt; that she wasted the property of the succession and 
has sold and disposed of all the property of the succession, amounting 
to upward of three hundred thousand dollars, and that she has neg- 
lected and refused to render an account or to pay the creditors, and that 
for her neglect and maladministration she was dismissed from her 
office; that she has purchased at the sales of the succession property, for 
cash, property to the extent of one hundred and ninety-one thousand 
dollars, for which she has never accounted, and the remainder of thé 
property, or a large portion thereof, has been purchased by the heirs 
and others, who have not been required to pay the price, although the 
terms of sale were cash. She averred that the succession was solvent 
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when opened, but that all the property has been alienated without pay- 
ing the creditors. These allegations would seem sufficient to authorize 
a personal judgment against the administratrix if established by proof. 
But the defendant says plaintiff's claim has not been recognized by any 
court, and that individual ereditors can not sue a discharged administra- 
tor to render him liable on his bond, at least not until he has rendered 
an account. We can not indorse these views of the law. No one can 
take advantage of his own laches or tort; it is this neglect or dereliction 
of duty which gives the right of a personal action against the adminis- 
trator. In Parmelee et al. vs. Brashear, 16 La. 72, this court said: “It has 
been contended that the plaintiffs ought first to have provoked the filing 
of an account and tableau of distribution by the curator. This would 
have been very requisite if they had sought a recovery from the estate 
administered by him. But the sole object of the present suit is to re- 
cover from the surety of the curator, personally and out of his private 
property, the damages which they have sustained by the breach of the 
condition of the bond.” In Elliott, Administrator, vs. White, which was 
a suit against the surety on a curator’s bond, the defendant excepted 
that the district court was without jurisdiction, and that a suit could not 
be instituted on the bond until the parties to it have been called upon to 
comply with its conditions and asked to render an account, ete. The 
court said: “The bond is conditioned for the due and faithful administra- 
tion of the estate; the breach it assigns is a failure therein. It becomes’ 
the duty of the defendant to show a due and faithful administration of 
the estate of his principal.” 5 La. 322; 8 La. 211; 10 La. 26. 

The substance of the allegation of the petition is that she has been 
‘ damaged by the breach of the conditions of defendant’s bond, and a 
sufficient cause of action is stated. 

“Tt was the duty of the curator and his representative to account 
and deliver the amount in his hands. For the performance of this 
duty he gave bond. * * * This he has not done; and, as a 
breach of the condition, the surety is liable to a suit, although neither 
the curator nor his surety has been sued for a settlement.” 5 M. 330; 
Denys vs. Armitage. 

It is therefore ordered that the judgment of the lower court be set 
aside, and that the exception be overruled, and that the case be re- 
manded to be tried according to law, appellee to pay costs of appeal. 

Rehearing refused. 


Wyty, J., dissenting. Plaintiff, the holder of a note for eight thousand 
dollars, made by E. E. Kittredge, duly acknowledged by the adminis- 
tratrix of his successicn, sues the defendant, who has been destituted of 
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* 
the office of administratrix, solely for the purpose of recovering a per- 


sonal judgment against her individually. The court dismissed the suit 
on the plea that the petition shows no cause of action, and the plaintiff 
appeals. ; 

It was at the suit of plaintiff that defendant was destituted of the 
office of administratrix, on the ground that she failed to file an account 
of her administration within twelve months. See the case reported in 
26 An. 190. 

Defendant contends that plaintiffs claim was only allowed by her; 
that it never was established contradictorily with creditors and heirs on 
a tableau of distribution; that there has been no judgment of court re- 
quiring her to pay said claim, and there is no ground stated in the peti- 
tion which would authorize plaintiff to recover a judgment against her 
individually. She admits that since she was destituted of the office of 
administratrix she is iiable to account to her successor, when appointed, 
but she denies that she is liable to account to plaintiff or any other 
creditor. 





An ordinary creditor, who has obtained a judgment or an acknowl- 
edgment of his debt, can only obtain payment of it concurrently with 
other creditors. C. P. 987. When the time of paying creditors shall 
have arrived the administrator shall call together all the creditors of the 
succession in the manner provided by law to receive what is due them. 
C. P. 988. 

It is the duty of the probate judge on the application of creditors, or 
any one of the creditors, to cause, on the requisite advertisement being 
made, the sale of so much property of the estate as may be necessary 
to pay the debts. C. P. 990. 

When a judgment shall have been rendered for a sum of money 
against an administrator, such administrator shall, within three days 
after the judgment has been notified to him, if he has a sufficient 
amount in his hands, discharge the amount of the judgment. C. P. 
1053. 

If an ordinary debt, the curator or administrator shall pay the amount 
of such judgment concurrently with the other debts cf the succession, 
by applying to the judge of probate for a convocation of creditors in 
the manner prescribed by law, that he may distribute among them the 
sums which may be in his possession. C. P. 1054. 

If the administrator have no funds in his hands, he shall inform the 
sheriff when the judgment is notified to him that he has not funds to 
satisfy it. C. P. 1055. ; 

“The party obtaining the judgment may thereupon make a motion to 
the court that the curator or executor shall be compelled to prove the 
truth of his declaration by filing in court, within a time to be specified, a 
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brief statement of*his condition as administrator or executor with re- 
gard to the said succession.” C. P. 1056. 

“If the curator, testamentary executor, or administrator refuses or 
neglects to pay the amount for which judgment has been rendered in 
one of the modes pointed out in the preceding articles, or if he fails to 
prove that he has no funds in his hands pelonging to the succession, the 
party in whose favor the judgment was rendered may take out an exe- 
cution against him, under which his property to a sufficient amount to 
pay the debt shall be seized and sold.” C. P. 1057. 

In Lobit vs. Castille, 14 An. 779, this court held, that where an admin- 
istrator against whom a judgment has been rendered fails to prove that 
he has no funds in his hands, the creditor may take out execution 
against such administrator’s individual property, but to do so it is nec- 
essary that the judgment should be notified to him and a rule taken on 
him in his official capacity. “That where the remedy is resorted to of 
having the administrator dismissed from office and sentenced to pay in- 
terest and damages, he settles with his successor in office, and not with 
the creditor who has provoked the dismissal. The regular mode by 
which an ordinary creditor is to obtain payment of his judgment against 
an estate is concurrently with other creditors. This implies that an ac- 
count and tableau of distribution should be filed, wherein each creditor 
may be classed, in order that he may receive his portion of the funds in 
the hands of the administrator. Where a creditor declines to pursue 
the ordinary remedy, and pursues the administrator personally by a re- 
sort to the penal provisions of the law, he must bring himself within 
them before he can demand the penalty. The classification and order 
of payments referred to in the C. P. 993 is that mentioned in a preceding 
article, 988, and the case is contemplated where the administrator has 
funds and is ordered to pay the same to the creditors according to their 
rights, and not a case where the funds are not in the hands of the ad- 
ministrator at the time of such classification.” 

Jn Lockhart vs. Wall, Administrator, 14 An. 273, where the defendant 
failed to comply with the order of the clerk requiring him to file an ac- 
count, and plaintiff instituted suit to make the defendant personally 
liable for failing to file the account and for failing to inform the sheriff 
whether he had funds to pay the debt, this court said: “We are not 
aware of any law which renders the administrator personally liable for 
the debt on his mere neglect to comply with the ex parte order of the 
clerk to file his account, and as the law has not denounced the penalty 
claimed, we can not maintain this ground as the basis of the action. 
* * * * There was no decree against the administrator to 
pay over any sum of money to the plaintiff or any one else; for the 
clerk was without judicial power to do more than homologate the 
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account. As, therefore, the defendant held no judgment ordering the 
administrator to pay him any sum of money, the notification of the 
clerk’s order homologating the account was an idle ceremony, which 
could not produce the serious result ascribed to it.” 

Here the only complaint against the defendant is that she had not 
filed her account as required by law, and she has not paid plaintiff out 
of the funds in her hands the amount of the claim acknowledged by her 
as administratrix of the succession of E. E. Kittredge. These are the 
only material facts alleged in the petition upon which plaintiff bases her 
demand for a judgment against the defendant personally. And these 
facts, on the plea that the petition discloses no cause of action, must be 
taken as true. The conclusion of law, set out in the lengthy petition of 
plaintiff, that from these facts the defendant has forfeited her bond and 
laid herself liable personally, are not to be taken as true, nor have they 
any bearing in the case. 

We have then admitted: The defendant, as administratrix, acknowl- 
edged plaintiff's debt of eight thousand dollars several years ago; she 
not only neglected to pay it, but she failed to file an account within 
twelve months, and was dismissed for thus failing to file her account at 
the instance of plaintiff. 

This is the proposition disclosed in plaintiff's petition, upon which the 
defendant is sought to be made personally liable. Does it warrant the 
conclusion that the defendant is liable? Does it disclose a cause of ac- 
tion? Ithink not. I can see no legal obligation to be enforced by the 
court. The decisions in the fourteenth Annual to which I have referred 
are very clear on this point. The language of this court in those cases 
was — 

“ We are not aware of any law which renders the administrator person- 
ally liable for the debt on his mere neglect to comply with the ex parte order 
of the clerk to file his account, and as the law has not denounced the 
penalty claimed, we can not maintain this ground as the basis of the 
action.” 

“That where the remedy is resorted to of having the administrator 
dismissed from office and sentenced to pay interest and damages, he 
setiles with his successor in office, and not with the creditor who has pro- 
voked the dismissal. 

“The regular mode by which an ordinary creditor is to obtain payment 
of his judgment against an estate is concurrently with other creditors. 
This implies an account and tableau of distribution should be filed, 
wherein each creditor may be classed, in order that he may receive his 
portion of the funds in the hands of the administrator. Where a creditor 
declines to pursue the ordinary remedy, and pursues the administrator 
personally by a resort to the penal provisions of the law, he must bring 
himself within them before he can demand the penalty.” 
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In the case at bar plaintiff made no application to enforce the collec- 
tion of her debt in either of the modes indicated in the articles of the 
Code of Practice to which I have referred; no order was rendered re- 
quiring the defendant to pay the debt; the defendant simply neglected 
to file her account within twelve months, and she incurred the penalty 
prescribed by law—she was dismissed from office. The law does not 
prescribe, as an additional penalty, that an administrator discharged for 
this cause shall become personally liable for the debts of the deceased. 
Where the law has not denounced this penalty for the failure of an ad- 
ministrator to file an account, this court ought not to enforce it, because 
it is the duty of a court to enforce obligations, not to make them. If 
the law has not prescribed the penalty there is no obligation arising by 
operation of law in relation thereto; there is no obligation to be enforced 
by the court. The dismissal of defendant from the office of adminis- 
tratrix of the succession of her late husband, E. E. Kittredge, for failing 
to file her account within twelve months did not of itself impose on de- 
fendant the legal obligation to pay the debts of his succession or bind 
her individually to pay them. The obligation of defendant to plaintiff 
in regard to the claim of the latter against the succession of E. E. Kitt- 
redge was no greater the day after defendant was destituted than it was 
the day before. What was her obligation before she was destituted? It 
was to pay the debt of plaintiff out of the large amount of funds in her 
hands belonging to the succession (one hundred and ninety thousand 
dollars) the amount of the price of the adjudication of the succession 
property to herself; and this payment she was bound to maké concur- 
rently with other creditors by applying for a convocation of creditors 
in the manner provided by law. Plaintiff, however, declined to resort to 
the ordinary remedy for collecting her debt from the administratrix, and 
she now seeks to make the destituted administratrix personally liable by 
a resort to the penal provision of the law; but by the provisions in the 
fourteenth Annual this can not be done, because plaintiff has not 
brought herself within the requirements of those provisions and she can 
not “demand the penalty.” Plaintiff did not require a tabieau of distri- 
bution; she did not obtain a judgment directing defendant to pay the 
amount of her debt; she did not notify a judgment to defendant and by 
rule require defendant to pay it out of the large amount of succession 
funds on hand. Failing to comply with these provisions, plaintiff can 
not demand as a penalty that defendant shall be made liable for the 
debts of the deceased. The administratrix, who was discharged merely 
for failing to account, in my opinion, is only liable to account to her suc- 
cessor in office, and not to any creditor, for the large amount of succes- 
sion funds remaining in her hands according to allegations of plaintiff. 

But plaintiff insists that defendant has forfeited her bond, and there- 
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fore recovery may be had in this action. This is a conclusion of law 
which is not admitted by the plea; there is no cause of action disclosed 
in the petition. 

The facts alleged by plaintiff are for the purpose of this trial as- 
sumed to be true. But those facts, if true, under the authorities I have 
quoted do not warrant the conclusion that the defendant is personally 
liable to plaintiff for the debt of eight thousand dollars owing by the 
deceased. 

The facts that defendant with one hundred and ninety thousand dol- 
lars in hand belonging to the succession, the price of the property ad- 
judicated to herself, refused or neglected to pay plaintiff the amount of 
the acknowledged debt, and failed to file an account within twelve 
months, if admitted, would not justify the conclusion that defendant 
had incurred personal liability for the debts of her husband. But the 
plaintiff asserts in her brief that the suit is based on the bond, and the 
violated obligation thereof is the cause of action. 

i do not find that the suit is on the bond of the administratrix. But 
that is immaterial. For if the allegations of the petition be admitted, 
and they are not sufficient to fix the personal liability of the defendant, 
plaintiff’s action must fail; the court can give no relief. If the law be 
that an administratrix, who, with ample funds in hand, has merely failed 
to pay an acknowledged creditor and has also failed to file an account 
within twelve months, is not rendered thereby personally liable for the 
debts of the deceased, then there is no legal obligation that can be en- 
forced against such administratrix, it matters not what bond or other 
writing plaintiff may assert is the basis of the suit. 

The surety on the bond is not sued. 

The bond does not enlarge the individual responsibility of the admin- 
istratrix. The law regulates that. The bond is the security which she 
gives for the faithful discharge of the duties imposed by law. It is in- 
tended to respond for the penalties or liabilities imposed by law on the 
administratrix. 

Tf in the case at bar the law does not impose the penalty of personal 
liability under the facts stated in the petition, the circumstance that the 
bond is asserted to be the basis of the action will not strengthen the 
case or make out a cause of action. 

If those decisions in the fourteenth Annual can be relied on as true 
expositions of the law, and they seem clearly to conform to the textual 
provisions of the Code of Practice, plaintiff has no cause of action 
against the defendant, admitting the facts stated in the petition to be 
true, because the complaint is, defendant, with ample succession funds in 
hand, failed merely to pay plaintiff, an acknowledged creditor, and 
also failed to file an account within twelve months, for which she was 
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destituted. These facts are not sufficient to render defendant person- 
ally liable for the debts of her husband. 

Plaintiff relies on the decisions in 5 M. 629; 8 N.S. 510; 5 L. 322; 8 L. 
211; 11 L. 329; 16 L. 72; 19 L. 383. These decisions relate mainly to the 
jurisdiction of the court and to the liability of sureties on the bonds of 
curators and administrators. In not one of them do I find a case dis- 
closed like the one at bar. Those decisions do not conflict with the 
cases which I have quoted from the fourteenth Annual; nor do they 
affirm that where the allegations fail to disclose a cause of action aguinst 
an administratrix personally the statement in the petition that the ad- 
ministratrix has forfeited her bond or the assertion in the brief that the 
suit is on the bond will strengthen the case or give a cause of action. 

In my opinion the learned judge a quo did not err in dismissing the 
suit on the plea that the petition discloses no cause of action. I there- 
fore dissent. 


No. 6093. 


CONSOLIDATED ASSOCIATION OF THE PLANTERS OF LOUISIANA vs. EMMANUEL 
CHOL. 

It is required by the law that the affidavit to the absence of the district judge be 
made by plaintiff, his agent, or attorney. Here it was made by the plaintiffs’ 
attorney. This fulfills the requirement of the law. After having signed the pe- 
tition as attorney, it was not necessary that he should reiterate his capacity in 
the affidavit. 

It has repeatedly been held that, as regards the executory process, this court will not 
look beyond the authority of the act upon which the flat issued. 

PPEAL from the Fifteenth Judicial District Court, parish of La- 

Ji. fourché. Knobloch, Parish Judge, acting in the absence of the Dis- 

trict Judge. J. Lavergne, for plaintiffs and appellees. John S. Billiu 

and E. W. Blake, for defendant and appellant. 

Mora@an, J. Joseph Morran and wife mortgaged by public act a certain 
property to the plaintiffs. The mortgage was executed on the elev- 
enth of June, 1829. The property passed through various convey- 
ances to several parties, until it came into the defendant’s possession, 
when it was seized under executory process. In all of the acts of trans- 
fer plaintiffs’ right of mortgage was acknowledged. 

Defendant appeals from the order of seizure and sale on various 
grounds. But if plaintiffs had the right to seize the property in what- 
ever hands it might be found, and the original act of mortgage is au- 
thentic, and the debt is still due, the objections of the defendant, except 
as regards the right of the parish judge to issue the fiat, need not be 
considered. 
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The objection to the issuing of the order of seizure and sale is, that 
the affidavit to the absence of the district judge is not made by plaintiffs, 
or by any one styling himself their agent. 

The petition is signed by “J Lavergne, attorney for petitioners.” The 
affidavit to the absence of the district judge is signed by J. Lavergne. 
It is required by the law that the affidavit to the absence of the district 
judge be made by the plaintiff, his agent, or attorney. Here it was made 
by the plaintiffs’ attorney. This fulfills the requirement of the law. 
After having signed the petition as attorney, it was not necessary that 
he should reiterate his capacity in the affidavit. 


On THE MERITS. 


We have repeatedly held that, as regards the executory process, we 
will not look beyond the authenticity of the act upon which the fiat 
issued. Here the act is authentic. The matters set up in defense here 
can not be urged on an appeal. 

Judgment affirmed. 

Rehearing refused. 


No. 6050. 
STaTE Ex REL. M. Mora@an’s Sons vs. THE BoarD oF LiQuIDaToRs. 


The case of the State of Louisiana vs. the North Louisiana and Texas Railroad Com- 
pany, 25 An. p. 65, disposes of the present one, and in that case this court held 
that the State has, by making the act No. 108 of 1868 the basis of its suit, recog- 
nized and affirmed its constitutionality in regard to the adequate ways and 
means provided for the payment of the current interest and the principal of the 
bonds, and it also held that the act No. 97 of 1872 was not unconstitutional. 
PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. B. F. Jonas, for relators and appellees. A. P. Field, Attor- 
ney General, and J. Q. A. Fellows, for respondents and appellants. 
TaiaFerRo, J. This is a proceeding by mandamus taken against the 

Board of Liquidators, known as the Funding Board, to compel them to 

fund bonds issued to the North Louisiana and Texas Railroad by the 

State under authority of act No. 108 of 1868, approved September 26, 

1868. The relators aver that they hold these bonds to the amount of 

$110,000. The Funding’Board declined taking action on the application 

of the relators to fund these bonds, on the ground that by the provisions 

of the supplemental funding act passed at the extra session of 1875 ° 

(act No. 11 of the extra session) the Board of Liquidators were prohib- — 

ited from funding these bonds unti! their validity should be established 

by a final judicial decree. The judge a quo issued an alternative writ 
10 
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ef mandamus, to which the Attorney General, on the part of the Fund- 
ing Board, responded by general denial and the averment that the act 
No. 108 of 1868 is in violation of article 114 of the constitution, and calls 
for strict proof of the relators’ allegations. He prays that the manda- 
mus be refused, and the writ dismissed at relators’ costs. Judgment 
was rendered making the writ perpetual, and ordering the Board of 
Liquidators to receive and fund the relators’ bonds in conformity with 
law. On the part of the Funding Board the Attorney General prose- 
cutes this appeal. 

In the case of the State of Louisiana vs. the North Louisiana and 
Texas Railroad Company, 25 An. p. 65, this court held that “the State 
has, by making the act No. 108 of 1868 the basis of its suit, reeognized 
and affirmed its constitutionality in regard to the adequate ways and 
means provided for the payment of the current interest and the prin- 
cipal of the bonds.” By this decision also we held the act No. 97 of 1872 
was not unconstitutional. We think the decision in that case disposes of 
the one before us. In that case the State, having made the act No. 108 
of 1868 the basis of its action, affirmed its validity, and ean not now 
question it. See the case of the State vs. Richard Taylor, recently de- 
cided. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Moraan, J., dissenting. I do not think that the case at bar is governed 
by the decision of the case of the State ys. the North Louisiana and 
Texas Railroad Company, 25 An. p. 65. Ido not find from an attentive 
perusal of the opinion therein pronounced that the constitutionality of 
the act No. 108 of the acts of 1868 was therein put at issue or passed 
upon. The court said that “the defense rests solely upon the act No. 
97 of 1872.” The court also said: “This is a controversy between the 
State, which issued the bonds, and the railroad company for whose ben- 
efit they were issued, and the holders of the bonds and their rights are 
not before us. Nor is there any claim before us to enforce the payment 
of any of said bonds.” 

The allegation in the petition is that the bonds which relators wish to 
have funded are good and valid obligations of the State, issued in ac- 
cordance with legislative authority and in compliance with prescribed 
conditions, and that they were bought by the’present holders in open 
market, and for a good and valid consideration. 

The answer denies generally, pleads that the act No. 108 of the acts of 
1868 is unconstitutional, and calls for strict proof of the allegations con- 
tained in the petition. 

The issue joined then was— 
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First—That the obligations are valid obligations of the State; and 

Second—That relators bought them in open market, before maturity, 
and for a good and valid consideration. 

Relators held the affirmative of this issue, and they were bound to 
establish it. They have not, in my opinion, done so. I find no evidence 
in the record to show when they bought the bonds, or how, or that they 
gave any consideration for them. Failing in this, I think their suit 
should be dismissed. 

Rehearing refused. 


No. 4699. 
Joun G. Neety & Co. vs. T. L. Arrey & Co. 


The defendants reccived the draft sent to them for collection, accepted the agency, 
but failed to have protest made and,notice given as it was their duty todo. Itis 
shown that, at the time the draft was presented, the drawees had funds of the 
drawer in their hands, and thatthe next day they received from him a shipment 

It Bcd og A of defendants, as the agents of plaintiffs, to have promptly acted in 
causing protests to be made and notices given, especially to the drawer of the 
draft, in order to hold him, but by their laches the plaintiffs have lost their re- 
course against him upon the draft. 

PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 
Merrick, Race & Foster, for plaintiffs and appellants. Hays & New, 
for defendants and appellees. 

TaLiaFERRO, J. The defendants are sued for one thousand dollars, 
with interest from twenty-fifth December, 1871, which indebtedness the 
plaintiffs allege to have arisen from this cause: They aver that in the 
eapacity of executors of D. 8. Stacey, deceased, they were the legal hold- 
ers of a certain draft for one thousand dollars, drawn on the eighth of 
December, 1871, by A. N. Gould, on Garrett, Craig & Co., in favor of the 
plaintiffs, payable five days after sight; that they transmitted the draft 
to their merchants and agents in New Orleans with instructions to pre- 
sent and collect it, and to place the proceeds to the credit of the estate of 
D. S. Stacey on their books, and that they accepted the agency. They 
aver that their merchants received the draft in due time, but that they 
failed to present it for acceptance and payment in proper time, and failed 
to have it duly protested for non-acceptance and non-payment, and to 
have due notice given to the parties for the protection of the rights of 
the petitioners and others; that by this neglect the petitioners have lost 
their recourse against the drawer of the draft, and have to seek their re- 
course against the defendants, who have become liable to the plaintiffs 
for the amount of the said draft. 
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. The defendants excepted that plaintiffs have no cause of action against 
them, and answer by general denial. 

Judgment was rendered in favor of the defendants, and plaintiffs ap- 
pealed. 

The case turns mainly on questions of fact. We have examined the 
evidence without being able to find anything to enable us to coneur with 
the judge a quo in rendering judgment in favor of the defendants. They 
received the draft sent to them, accepted the agency, but failed to have 
protest made and notice given as it was their duty to do. It is shown 
that at the time the draft was presented the drawees had funds of the 
drawer in their hands, and that the next day they received from him a 
shipment of cotton. It was the duty of defendants, as the agents of plain- 
tiffs, to have promptly acted in causing protests to be made and notices 
given, especially to the drawer of the draft, in order to hold him, but by 
their laches the plaintiffs have lost their recourse against him upon the 
draft. 19 La. 370; 10 Martin 707; 8 L. 552; 11 Rob. 213. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that the plaintiff recover from the 
defendants, in solido, viz.: from T. L. Airey, A. T. Janin, and O. Thomes, 
composing the commercial firm of T. L. Airey & Co., the sum of one 
thousand dollars, with legal interest from the twenty-fifth of December, 
1871, and costs of suit in both courts. ' 

Rehearing refused. 


No. 5208. 


Joun H. Pieasants & Sons vs. JoHN Kemp, Jr.; J. H. Oauespy, C. L. 
Cuasz, I. W. Arruur & Co., GarnisHEES; I. W. Homan, INTER- 
VENOR. 

It seems clear that there was no effective seizure in this ease. To make a valid seiz- 
ure of a negotiable note under the circumstances of this case, it was essential 
that thé sheriff should have taken actual corporeal possession of it. 

PPEAL from the Fifth District Court, parish of Orleans. Léawmont, 
J. W. H. Hunt and James Lingan, for plaintiffs and appellees. 

Randolph, Singleton & Browne, for garnishees, appellant. Breaux, Fen- 

ner & Hall, for intervenor, appellant. 

Howe, J. The plaintiffs, having judgment against the defendant, 
Kemp, issued garnishment process against I. W. Arthur & Co. and 
J. H. Oglesby and C. L. Chase as the assignees of Arthur & Co. The an- 
swers of the garnishees show that the firm of Arthur & Co. owed 
defendant, Kemp, $1112 79 for services as clerk, and in settlement gave 
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him their two notes in negotiable form tor the amount, and that defend- 
ant with the other creditors accepted the assignment of the assets of 
the firm before service of this proceeding, and three of the creditors, 
including Oglesby and Chase, were chosen to settle up the affairs as a 
committee or agents of the creditors, but they did not know who held 
the notes, the holder, however, being entitled to the payment of the 
same, 

The plaintiffs moved for judgment against the garnishees on their an- 
swers, and, the ryle being made absolute, the garnishees appealed. 

It seems clear that there was no effective seizure in this case. To 
make a valid seizure of a negotiable note under the circumstances of 
this case, it was essential that the sheriff take actual corporeal posses- 
sion of it. See 14 L. 449; 6 An. 531, 581; 19 An. 58, 

Under this view of the case it is unnecessary to consider any other 
questions presented. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of the defendants in the rule (gar- 
nishees) with costs. Plaintiffs to pay costs of-appeal, 


No. 5925, 
Citizens’ Bank oF LOUISIANA vs. Wipow J. C. pE St. RomMEs ET At. 


In the case of the Police Jury of West Baton Rouge et al. vs. J. V. Duralde et al., 22 
An. 107, and in the ease of the Citizens’ Bank vs. Louis Muh, 27 An. — the identi- 
eal points of prescription and unconstitutionality were raised by the defendants 
and decided adversely. Those decisions have established a precedent by which 
the present controversy must be governed. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. A. Pitot, for plaintiff and appellee. Sambola & Ducros, 
for defendants and appellants. 

TALIAFERRO, J. The bank sues on stock notes, and also to compel the 
defendant to contribute the two dollars per share assessed by the bank 
in pursuance of the act of March 11, 1873, to assure the prompt pay- 
ment of the interest on bonds of the State issued in favor of the Citi- 
zens’ Bank. 

The defendants enjoined the seizure taken out by plaintiff, and main- 
tain that the bank has no right to claim either the stock notes or the con- 
tribution, as the defendants under the bank charter could not be legally 
required to pay for the stock or stock note or any portion thereof prior 
to the expiration of the charter of the bank; that if any portion of the 
stock note were payable at any time during the existence of the charter 
the bondholders themselves are the only parties who could lawfully 





126 SUPREME COURT OF LOUISIANA, 


—————— —— ee 


Citizens’ Bank of Louisiana vs. Widow de St. Romes. 





claim the payment or enforce the payment of the stock notes by execut- 
ing executory process under the mortgage or otherwise; that the pay- 
ment by defendants of the contribution would be no discharge of their 
liability to the bondholders who have accepted the stipulation pour 
autrui contained in the charter of the bank and other acts. 

Defendants contend that the act of 1873 in relation to the contribution 
of two dollars per share is contrary to the provisions of the charter of 
the bank and violative of article 110 of the State constitution and of 
the analogous article of the constitution of the United States; uncon- 
stitutional, in other words, as it impairs the obligation of contracts. 
The defendants plead the prescription of five and ten years in bar of 
plaintiff’s action on the stock notes. 

The judgment of the lower court dissolved the injunction and was 
rendered in favor of the plaintiff. 

The defendants appealed. 

The points contended for by defendants seem to have been deter- 
mined adversely to the grounds set up in the injunction proceeding to 
sustain them. See the case of the Citizens’ Bank vs. Louis Miih, 27 
An., not yet reported. 

The plea of prescription can not be sustained. See case of Police 
Jury of West Baton Rouge et al. vs. J. V. Duralde et al. 22 Ah. 107. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs. 

Rehearing refused. 


Nos. 4504, 4615, 4621. 
Anna E. DRovet ET AL. vs. Francois Lacrorx anp C. S. Sauvinet, SHERIFF. 


The plaintiff in this ease prayed for an injunction to prevent the sheriff and pre- 
tended purchaser from disturbing her possession of property which she owns, 
and also prayed to have the deed which he effected to defendant, Lacroix, declared 
null and void. F 

The exception that plaintiff can not carry on this suit until she shall have tendered 
the amount of the price paid by the purchaser, can not be maintained. Besides 
that there is no evidence inthe reeord that the price was paid to the judgment 
ereditor, the principle eyoked does not apply to a suit like this, which is not an 
action in revendication to recover back property sold and delivered to a third 
party. This is an action to prevent the consummation of an illegal and void sale, 
to stop the sheriff and others from perpetrating a wrong against the right of the 
plaintiff, by dispossessing her of her property illegally. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J, 
Thomas J. Cooley and John Ray, for plaintiffs and appellants. Charles 
Lonque, for defendants and appellees. 
Lupetine, C.J. By consent the appeals in the cases numbered 4504, 
4615, and 4621, have been consolidated in this court. 
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The plaintiff alleges that she is the owner of certain real estate in 
New Orleans, which is in her possession; that C. S. Sauvinet, sheriff, 
did illegally deed under a pretended adjudication unto Frangois Lacroix 
the said property, acting under and by virtue of two alleged fieri facias 
writs in a suit entitled Wm. McCracken vs. Anna E. Drouet, and Geo. 
Purves vs. same defendant. She alleges that the pretended sale or ad- 
judication is null and void, because no notice to appoint appraisers and 
no appraisement was ever made, as contemplated by law, and that the 
said property was adjudicated as aforesaid for a sum greatly below two- 
thirds of its value. She prayed for an injunction to prevent the sheriff 
and pretended purchaser from disturbing her possession, and to have the 
deed to Lacroix declared null and void. The injunction was granted, 
and, on motion, was set aside. The objections urged against the injunc- 
tion are, that the bond is not for a sufficient amount, that the sureties are 
not solvent, and that no injunction could issue till the plaintiff had 
tendered the amount of the price of adjudication to the purchaser. 

The bond is for the amount fixed by the judge, and the sureties are 
solvent and good for the bond, according to the evidence in this record. 
The other objection is a peremptory exception to the suit, and will be 
noticed hereafter. : 

In the progress of the case defendant took a rule against plaintiff to 
show cause why the appeal taken by plaintiff from the judgment dissolv- 
ing his injunction should not be dismissed. After hearing, the rule was 
dismissed, and the defendant took an appeal, No. 4615. The plaintiff had 
a right to appeal; the bond was for the amount fixed, and the securities 
are good. Lacroix filed an exception to the suit, alleging that the 
amount of his bid was paid by him to the sheriff, and by the sheriff to 
the judgment creditors, and that the plaintiff can not carry on this suit 
until she shall have tendered the amount of the price paid as aforesaid. 
This same exception is made in the motion to dissolve before alluded to. 
There is no evidence in this record that the price was paid as alleged. It 
is not probable that the price has been paid to the judgment creditors, 
inasmuch as the property has not been delivered unto the buyer. 

But the principle invoked does not apply to a suit like this, which is 
not an action in revendication to recover back property sold and deliv- 
ered to a third party. This is an action to prevent the consummation of 
an illegal and void sale; to stop the sheriff and others from perpetrating 
a wrong against the right of the plaintiff by dispossessing her of her 
property illegally. 

Purves alleged no cause of action. Enough has been said already to 
show there is no merit in this exception. 

It is therefore ordered and adjudged that the judgments appealed 
from by plaintiff be reversed, that the injunction be reinstated, and the 
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exception be overruled, and that the case be remanded to be tried on the 
merits, according to law, the defendants to pay the costs. 


Howe tt, J., dissenting. There are three appeals taken in this case, two 
by the plaintiff and one by the defendant, F. Lacroix, which have been con- 
solidated in this court. The plaintiff, Mrs. Drouet, instituted this suit to 
annul the adjudication of certain property belonging to her made by the 
sheriff to F. Lacroix, under writs of fieri facias issued in two suits 
against her, on the grounds that no notice of appraisement was given to 
her, no appraisement made, as contemplated by law, and the adjudica- 
tion was made for much less than two-thirds of the value of the said 
property, and she obtained an injunction enjoining the defendant, La- 
eroix, and the sheriff, from attempting to evict her from the possession 
of the property. Lacroix moved to dissolve the injunction on the grounds: 

First—That the securities on the injunction bond are not good and sol- 
vent, as the law requires, 

Second—That the bond is insufficient in amount and informal, 

Third—That no such injunction could issue in the premises until plain- 
tiff had deposited in cash to the credit of defendant the amount paid by 
defendant for the purchase price of the property, the same having been 
used to pay her debts. 

He also filed an exception as an answer to the petition, that the plain- 
tiff has no right of action, because the amount of the adjudication was 
paid to the sheriff according to law, who paid it to the plaintiffs in the 
two executions, who were mortgage creditors of this plaintiff, thus pay- 
ing her debts, and she has not paid or tendered the same, which she is 
bound to do before instituting a suit to annul the adjudication. George 
Purves, one of the plaintiffs in the executions, excepted that the petition 
shows no cause of action against him. The injunction was dissolved, 
and the plaintiff appealed. The defendant, Lacroix, moved in the lower 
court to set aside said appeal, on the grounds: 

First—That no appeal lies from said judgment, there being no case 
before the court. 

Second—The amount of the bond is insufficient. 

Third—The security is not good and solvent as the law directs. 

This rule was dismissed, and Lacroix appealed. On the trial of his 
exception to the petition it was sustained and the suit dismissed, and the 
plaintiff appealed from said ruling. 

The appeal taken by Lacroix from the judgment on his rule to set 
aside the appeal taken by the plaintiff can not prevail. The only matter 
which the lower court can examine after an appeal is granted is in refer- 
ence to the sufficiency of the surety and the question of execution, and 
the remedy for error in his ruling on such subjects is not by appeal. 
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As to the appeals taken by the plaintiff, disposing of that on the excep- 
tion disposes of the whole case. She complains that the exception was 
improperly tried when she was not present nor represented. If this 
point was properly reserved so as to be examined by us, the record 
shows that the exception was regularly fixed and posted for trial, and 
that notices of trial of exceptions are not given. This was binding on 
her. 

She next complains that there is no evidence in the record to sustain 
the allegations of the exception. The record shows that the court heard 
the pleadings and evidence, and we must, I think, either dismiss this 
appeal because the record is incomplete, which will leave the judgment 
in force against the plaintiff, or presume (which is the more regular 
course) that the judge did his duty and rendered the judgment on suffi- 
cient evidence. See 15 L. 232. The Code of Practice does not make it 
essential that the evidence be reduced to writing, but authorizes either 
party to have it done or provide a statement of facts. Arts. 601, 602. 

The primary, principal object of this suit is to annul the adjudication 
to F. Lacroix, which by law vested the title and possession in him. In 
New Orleans it is not necessary for the sheriff to take actual possession 
of real estate to effect a valid seizure and transfer the property by the 
adjudication. In this case I think the adjudication transferred the prop- 
erty and the legal possession to the adjudicatee, and the presumption, 
in addition to the evidence on the exception, is that the sheriff did his 
duty in requiring the bid to be paid and turning it over to the plaintiffs 
in the executions. Henco the exception was properly sustained. 

I therefore dissent. 





N o. 5930. 


Strate oF LovisiANa vs. EDWARD WASHINGTON, ALIAS JOHNSON, ALIAS 
BLUBBER. 

The plea of autrefvis acquit or convict must be made before verdict, and is not allow- 
able as aground for a new trial, or arrest of judgment. In amotion in arrest of 
judgment, the party is confined to matters patent on the record, and can not 
seck matters aliunde to support it. 

If the plea could be a ground for new trial, as it must rest on facts to be established 
this court would be without jurisdiction to pass on it. 

PPEAL from the Superior Criminal Court, parish of Orleans. 
Steele, J. A. P. Field, Attorney General, for plaintiff and appellee. 

T. H. Ferguson, for defendant and appellant. 

Hows, J. The defendant having been found guilty on the charge of 
burglary in the Superior Criminal Court, moved for a new trial on the 
plea of autrefois convict, based on alleged proceedings against him in the 

11 
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First District Court on an information for larceny committed at the same 
time as the burglary. On the trial of this motion the plea was, by con- 
sent, considered also as one in arrest of judgment, and it having been 
overruled, and the prisoner sentenced, he appealed. 

The motion, in its twofold character, was properly refused. The plea 
of autrefois acquit or convict must be made before verdict, and is not 
allowable as a ground for a new trial or arrest of judgment. See 25 An. 
537, and authorities there cited; Wharton’s Criminal Law 5:8; Bishop’s 
Criminal Procedure 580. In a motion in arrest of judgment the party 
is confined to matters patent on the record, and can not seek matter 
aliunde to support it. 6 An. 310; 8 An. 513. 

If the plea could be a ground for new trial, as it must rest on facts to 
be established this court would be without jurisdiction to pass on it. 
See 11 An. 478. 


Judgment affirmed. 





JoHN L. Lewis er Au. vs. Brenan, THorn & Co. ET AL. 


The distillery complained of as a nuisance in this case was established under au- 
thority from the city. The defendants are in pursuit of a lawful business, and 
the evidence does not show anything to warrant the conclusion that they are not 
conducting it properly and with a due regard to the police regulations of the city. 

The smoke and noise may disturb the plaintiffs, but it is an inconvenience from 
which, under the provisions of article 669 of the Revised Code, they can not be 
relieved. 

As the city of New Orleans authorized the establishment of the distillery, it can not 
be presumed that it is in violation of its police regulations. 

PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 

T. H. Kennedy & Chiapella and Canonge & Cazabat, for plaintiffs and 

appellees. Woolridge & Thomas and A. C. Lewis, for defendants and 
appellants. 

Wyty, J. The plaintiffs, who are property owners in the neighborhood 
of the whisky distillery of defendants on Ferdinand street, bring this 
suit to abate the operation of said whisky distillery as a nuisance 
and to recover damages. The court gave judgment enjoining the de- 
fendants from operating said distillery, but rejected the demand for 
damages. The defendants appeal, and the plaintiffs, joining in the ap- 
peal, pray for an amendment of the judgment so as to allow them 
exemplary damages, they “waiving only actual damages.” 

The distillery was established under authority from the city. The 
defendants are in pursuit of a lawful business, and from the evidence we 
find nothing to warrant the conclusion that they are not conducting it 
properly and with a due regard‘to the police regulations of the city. 
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The smoke and noise may disturb the plaintiffs, but it is an inconven- 
ience from which they can not be relieved. Article 669 of the Revised 
Code provides that “if the works or materials of any manufactory or 
other operation cause any inconvenience to those in the same or 
neighboring houses, by diffusing smoke or nauseous smell, and there 
be no servitude established by which they are regulated, their suffer- 
ance must be determined by the rules of the police or the customs of 
the place.” 

As the city of New Orleans authorized the establishment of the dis- 
tillery, we can not presume it is in violation ef its police regulations. 14 
An. 247. 

It is therefore ordered that the judgment herein be annulled, and it is 


decreed that plaintiffs’ demand be rejected with costs of both courts. 
‘ 








On REHEARING. 


Howet., J. After a careful re-examination of this record and the 
authorities cited, we find no cause to change our conclusion. 

It is therefore ordered that the decree heretofore rendered by us in 
this case remain undisturbed. 


ee 


Moraan, J., dissenting. The distillery in question is situated in a pop- 
ulous part of the city. The inhabitants in its immediate neighborhood 
are quict, orderly, and most respectable people. Many of them have 
occupied the houses in which they now live for many. years. The evi- 
dence in the record satisfies me that the defendants’ distillery is to 
them a nuisance, and that it greatly deteriorates the value of their prop- 
erty. The noise of its machinery is heard by day and by night; the smoke 
from its chimney, when the wind is from a certain point of the compass, 
fills their houses, blackens the walls thereof, soils their furniture, settles 
upon the roofs, whence it is carried into their cisterns, thus polluting 
the water which they use for all family purposes; the nauseating smell 
which heated grain gives out infects the air which they breathe, What 
is this but a nuisance ? 

If the distillery had been erected and was in operation when the plain- 
tiffs purchased their property, they would have no right to complain. 
But they did not, many of them having been living in the same many 
years before the distillery was ever thought of. 

The defendants claim that they are protected by a license from ‘the 
city. I do not think that the Council has any power to authorize the 
erection of a nuisance in a populous portion of the city. If its power 
is unlimited in this regard, it can authorize the establishing of a soap 


~ 
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factory in the neighborhood of the St. Charles Hotel, for instance, and 
make that building and that neighborhood uninhabitable. 

Defendants urge here, in their brief, that they give employment to 
many persons and add to the commerce and consequent wealth of the 
city. I fear if they placed the number of persons employed by them in 
one column and the number of persons who are destroyed by the use of 
the product of their manufactory in another, the balance would be 
greatly against them. But this is not the question. The question is 
whether the defendants* manufactory is a nuisance to the neighborhood 
in which it is operated. I think it is. 

The next question is whether the city has the power to allow a nui- 
sance to be established in a populous portion of the city. I think not. 

I am therefore of opinion that the judgment of the district court 
should be affirmed. 


TALIAFERRO, J., dissenting. I coneur in the dissenting opinion of Mr. 
Justice Morgan. 


No. 5975. 


J. T. Bur¥ineron Et aL. vs. CHARLES CLINTON, AUDITOR. 
a. 


The Auditor refused to issue the warrant demanded by plaintiffs, because their 
claim, under the constitutional amendment of 1874, having its origin in 1870, 
could not be paid cut of the revenues of 1875, and because the revenues of the 
year 1870 had been exhausted by warrants previously drawn against them. 

The Auditor was wrong in his refusal. The payment of the amount directed by the 
Legislature to be made to the plaintiffs was not necessarily required to be paid 
out of the revenues of 1876. The Legislature ordered it to be paid out of any 
moneys not otherwise appropriated. Whether the revenues of 1870 were or were 
not exhausted, plaintiffs were entitled to a warrant upon which they could draw 
their money whenever there might be funds in the treasury to he disbursed 
within the purview and meaning of the act of the Legislature ordering this debt 
to be paid. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. John Ray, for plaintiffs and appellants. Cnarles S. Rice, for 
defendant and appellee. 

TALIAFERRO, J. The plaintiffs applied to the Superior District Court 
for a writ of mandamus ordering the defendant to issue in their favor 
& Warrant on the Treasurer for $2214 30 out of any moneys in the treas- 
ury not otherwise appropriated, in pursuance of an act of the Legislature 
numbered 35 of the regular session of 1875, by which that sum was 
appropriated for their relief. To the rule nisi the Auditor answered that 
under the constitutional amendment of 1874 the relators’ claim, having 
its origin in 1870, could not be paid out of the revenues of 1875, and 


that thie revenues of the year 1870 had been exhausted by warrants pre- 
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viously drawn against them. The rule was discharged by the judge of 
the lower court, from which judgment in favor of defendant the relators 
have appealed. 

The payment of the amount directed by the Legislature to be made 
to the plaintiffs was not necessarily required to be paid out of the 
revenues of the year 1870. The State owed this debt to the parties 
demanding a warrant for it. The Legislature ordered it to be paid out 
of any moneys in the treasury not otherwise appropriated. Whether 
the revenues of 1870 were or were not exhausted by warrants drawn 
against them, the relators’ right to be paid at some time was not an- 
nulled. They were entitled to a warrant upon which they could draw 
their money, whenever there might be funds in the treasury to be dis- 
bursed within the purview and meaning of the act of the Legislature 
ordering this debt to be paid. 

It is therefore ordered that the judgment of the lower court be an- 
nulled and reversed. It is now ordered that the mandamus be made 
peremptory, and that the Auditor be required to issue the warrant asked 
for by the relators, and that respondent pay all costs of these proceed- 
ings. 





WituiaM Francis Hiaeins vs. New OrLeans, MosiLeE, AND CHATTANOOGA 
RarLRoAD COMPANY. 


All contracts may be made, except those reprobated by law or public policy; and a 
contract, by which one stipulates for exemption from responsibility for losses 
occasioned to another from the negligence of his agents or servants, is not 
against publie policy or forbidden by law; but if the losses resulted from the 
fraudulent, willful, or reckless misconduct of the agent or employee, it would be. 
PPEAL from the Superior District Court, parish of Orleans. Haw- 

f kins, J. Jury trial. Gibson & Austin, for plaintiff and appellee. 

George H. Braughn, Levy & Monroe, and J. A. Campbell, for defendant 

and appellant. 

LupeuinG, C.J. The plaintiff sued the defendant for twenty-five thou- 
sand dollars damages for injuries inflicted on his person while a passen- 
ger on the cars of said company. 

The defense is that the defendant was riding, free from charge, under 
an agreement by which he assumed all the risks of injury to his person 
or property, and released defendant from all liability, and that the com- 
pany was guilty of no fault which occasioned the accident. 

The evidence shows that C. C. Haley made an agreement with the com- 
pany by which he had the privilege to sell papers and books, ete., on the 
train, and that he employed the plaintiff as his agent to go on the trains 
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for that purpose. Mr. Haley paid no money for this privilege, but his 
\ agent or assistant rendered services on the train, such as handing water 
to the passengers. 

The condition on which this privilege was granted was that the em- 
ployee on the train should sign a contract by which he assumed all risks 
from accidents, and that the company was not to be liable for personal 
injuries, or for loss of or injury to property. This condition was ex- 
plained to the plaintiff by Mr. Haley, and the plaintiff signed such a 
contract. 

Is the agreement lawful? All contracts may be made, except those 
reprobated by law or public policy, and a contract, by which one stipu- 
lates for exemption from responsibility for losses occasioned to another 
from the negligence of his agents or servants, is not against public 
policy or forbidden by law; but if the logses resulted from the fraudulent, 
‘willful, or reckless misconduct of the agent or employee, it would be. 

The evidence satisfies us that the accident was not occasioned by the 
fraudulent, willful, or reckless conduct of the defendant, and that the 
verdict of the jury is erroneous. 

It is therefore ordered that the verdict be set aside; that the judg- 
ment of the lower court be reversed, and that there be judgment in 
favor of the defendant rejecting the plaintiff's demand with costs. 





Wyty, J., dissenting. As aman has no right to imperil his own life, 
he has no right to consent that a railway carrier may imperil it by the 
fault or negligence of its agents and employees. 

In my opinion, the condition attached to the free ticket given to plain- 
tiff, whereby the company was released from all responsibility for the in- 
jury he might sustain in consequence of the neglect, imprudence, or want 
of skill of the officers and servants of the company, was void, because 
it was against public policy. 

A railway carrier is bound to employ the utmost diligence which 
human skill and foresight can effect, not only in providing suitable ap- 
pliances of transportation, but also in the arrangement thereof. A stipu- 
lation with a passenger to be released from the consequence of a failure 
to discharge its duties, is, in my opinion, a stipulation which the carrier 
has no right to make. It ought not to escape responsibility by such a 
device. It must discharge faithfully the duties it has assumed, and pub- 
lic policy requires it. 

The jury found that plaintiff had sustained actual damages to the 
amount of five hundred dollars by the fault of defendant, and I think 
the judgment on said verdict should remain undisturbed. 

I therefore dissent. 

Rehearing refused. 
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No. 467%. 
* 
Sopuia Quinn vs. THE MANHATTAN LiFe INsuRANcE Company, New York. 


There is no law in Louisiana which requires that foreign insurance companies 
taking policies in this State shall keep an agency within its borders. 

In this instance, within a year after the first premium was paid by plaintiff on the 
insurance of her husband’s life, the defendants withdrew their agency from New 
Orleans. Notice of this withdrawal was published in one of the city papers; the 
plaintiff was informed thereof by letter. The fact was known to her; for the 
second year’s premium was forwarded to New York. 

As to the third year’s premium, no effort seems to have been made to forward the 
sum due to New York, and, the premium not having been paid on the twentieth 
of August, 1868, according to the stipulation between the parties, the contract 
was at an end on that day, and the plaintiff could not recover on her policy, the 
death of her husband occurring on the twenty-sixth of said month. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
J. W. Thomas and R. Shackelford, for plaintiff and appellant. Labatt 
& Aroni, for defendants and appellees. 

Morean, J. On the fifteenth of August, 1866, plaintiff made application 
to the Manhattan Life Insurance Company, through their agent, C. C. 
Hathaway, representing them in this city, to effect an insurance on the 
life of her husband, H. 8. Schuermann, in the sum of ten thousand dol- 
lars. - 

Her application was forwarded to the company, whose domicile is in 
New York, and was accepted, and a written policy made out on the 
twentieth of the same month, to take effect when countersigned by 
Hathaway. On the fourth of September, 1866, the policy reached New 
Orleans. It was countersigned by Hathaway, and delivered to plaintiff, 
and the first year’s premium was paid. On the twentieth of August, 
1867, she paid the second year’s premium. Up to this point the facts are 
agreed upon. 

She avers that on the twentieth of August, 1868, she was willing and 
prepared to pay the third annual premium, and that she made inquiry 
and diligent search for an agent of the company to whom payment could 
be made, without avail. Her husband died on the twenty-sixth of Au- 
gust, 1868. She claims from the company the amount of the policy, ten 
thousand dollars. 

The answer is that the third year’s premium, due on the twentieth of 
August, 1868, for the ensuing year, was not paid, and that no proper ten- 
der or attempt at payment thereof was made, therefore that when 
plaintiff's husband died the policy had lapsed. 

Plaintiff meets the objections of the defendant by asserting that she 
endeavored to pay the premium before noon on the twentieth of August, 
but that she was prevented from doing so by the fact that the defendants 
had no agent in New Orleans to whom she could make payment. 

There is no law in Louisiana which requires that foreign insurance 
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companies taking policies in thig State shall keep an agency within its 
borders. Within a year after the first premium was made the defend- 
ants withdrew their agency from New Orleans. Notice of this with- 
drawal was published in one of the city papers, and the plaintiff was in- 
formed thereof by letter. The fact was known to her, for the second 
year’s premium was forwarded to New York. 

As regards the third year’s premium, her husband communicated with 
the defendants, requesting a reduction of the policy on account of his 
anticipated inability to pay the amount thereof when it should become 
due, to which the defendants refused to assent, and no effort seems to 
have been made to forward the sum due to New York. The premium 
was to have been made on the twentieth of August of each year, before 
twelve o’clock, m. Plaintiff contends that she was only bound to pay on 
the fourth of September, the day upon which the policy was counter- 
signed by the agent here. But the time is fixed by the policy, twentieth 
of August. That was the contract between the parties. It was there- 
fore due on that date. Besides, there was some delay in making the 
second payment, upon which notice was given that, in future, the pre- 
miums must be paid on the twentieth of August. 

The premium not having been paid on the day stipulated, the contract 
was at an end. 

Judgment affirmed. 


No. 5894. 


RupoipH Beer vs. GEORGE DIRMEYER. 


This is an appeal from the refusal to grant an injunction. Defendant has also 
joined in the appeal, praying for damages. As there has been no injunction 
granted, the defendant has no right to the twenty per cent damages which he 
claims in his answer to the appeal. 

As the appeal is merely from an interlocutory order refusing to grant an injunction 
after hearing the rule nisi, the appellee has no right to ten per cent damages for 
a frivolous appeal. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Buck & Dinkelspiel, for plaintiff and appellant. P. W. Kramer 
and Gabriel Fernandez, for defendant and appellee. ‘ 
Wuty, J. Plaintiff applied for an injunction to restrain the defendant 
from proceeding with the foreclosure of the mortgage note described in - 
the petition, on the ground that defendant had given him an extension 
of time for paying the debt. The court granted a rule nisi, and, after 
hearing depositions on each side, refused to grant the injunction. There- 
upon the plaintiff took this appeal. Defendant also joined in the appeal, 
praying for damages. 





NEW ORLEANS, FEBRUARY, 1876. 137 


—— 





Beer vs. Dirmeyer. 





The evidence in the record in our opinion sustains the conclusion of 
the judge a quo. 

_ As there has been no injunction granted, the defendant has no right 
to the twenty per cent damages which he claims in his answer to the 
appeal. 

As the appeal is merely from an interlocutory order refusing to grant 
an injunction after hearing the rule nisi, the appellee has no right to 
ten per cent damages for frivolous appeal. 

Judgment affirmed. 





No. 6102. 


Succession OF Marx ScHONBERG. OPposiITION OF SCHNEIDER & ZUBERBIER. 


The only question in this case is one of law, and it is whether the tolls received from 
Schonberg’s ferry across the Lafourche at Donaldsonyille, since his death, are 
liable for the payment of his debt to opp nents. 

The motion to dismiss the appeal must be denied, on the ground that, under the 
written agreement of the parties in the record, the inquiry being limited to a 
simple question of law, it is immaterial whether or not the clerk has certified 
that the transcript contains all the evidence adduced; and, besides; the insuffi- 
ciency of the clerk’s certificate is attributable to him, and not to the appellants. 

The funds in the hands of the administrator arising from the earnings of the ferry, 
belonging to the estate of the deceased, are certainly liable for his debts. 
PPEAL from the Parish Court, parish of Ascension. Maher,J. A. 

B. Phillips and R. Beauvais, for opponents and appellants. R. N. Sims, 
for administrator and appellee. 

Wyty, J. Inthe trial of the opposition of Schneider & Zuberbier to 
the final account of the administrator of the succession of Marx Schon- 
berg, by agreement of parties the only question to be decided by the court 
was a question of law, to wit: whether the tolls received from the ferry 
across the Lafourche at Donaldsonville, belonging to the deceased, since 
his death are liable for the payment of his debt to said opponents. 

The court came to the conclusion that the money received from the 
ferry since the death of Marx Schonberg belongs to the heirs and can 
not be applied to the payment of the debts of the deceased, on the theory 
that the right to keep the ferry, under act sixteen, of the acts of 1870, 
was personal, and said statute designated the heirs as the persons who 
should keep the ferry after the death of their father. 

The court rejected, therefore, the demand of opponents, ordered the 
homologation of the final account, and the cancellation of the bond of 
the administrator. The opponents have appealed. 

The appellee moves to dismiss this appeal because the clerk’s certifi- 
cate does not state that the transcript contains all the evidence adduced, 

‘and also bécause all the heirs have not been cited. This motion must 
be denied — 
12 
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First—Because under the written agreement in the record the inquiry 
is limited to a single question of law, and whether all the evidence be 
adduced or not is immaterial; besides, the insufficiency of this certificate 
is attributed to the clerk and not to appellants. 

Second—The heirs are not necessary parties in the trial of this oppo- 
sition to the final account of the administrator ; besides, they have been 
made parties to this appeal. 

On the merits the case is clearly with the appellants. By succession 
the heirs succeed to the rights and liabilities of the deceased. Act six- 
teen of the acts of 1870 granted to Marx Schonberg and William Mur- 
rell, their heirs and assigns, the exclusive right of keeping a ferry across 
the Lafourche at Donaldsonville for twenty years; and Schonberg sub- 
sequently bought out Murrell. The statute clearly authorized the sale 
of the ferry privilege, and, whether it did or not, the funds in the hands 
of the administrator arising from the earnings of said ferry are certainly 
liable for the payment of the debts of .the deceased. 

It is therefore ordered that the judgment appealed from be amended, 
80 as to require the claim of.the opponents, Schneider & Zuberbier, to 
be paid out of the funds in the hands of the administrator arising from 
the earnings of the ferry belonging to the deceased, and, as amended, it 
is ordered that it be affirmed, appellee paying costs of appeal. 


No. 6116. 


NicHo“as VERRET vs. Francois Gaupry, TuTor, ET AL. 


The motion to dismiss this appeal must prevail. It was made returnable on the 
third Monday, seventeenth day of January, 1876. The delay of three judicial 
days expired on the twentieth of January. An indorsement on the record that 


it was filed on the twenty-first was too late, no extension having been obtained, or 
asked for. 


PPEAL from the Fifteenth Judicial District Court, parish of As- 
sumption. Beattie,J. ‘Nicholls & Folse, for plaintiff and appellee. 
Hiram G. Carver, for defendant and appellant. 

Howe t., ‘J. The motion to dismiss this appeal on the ground that the 
transcript was filed after the legal delay had expired must prevail. The 
appeal was made returnable on the third Monday, being the seventeenth 
day of January, 1876. The delay of three judicial days expired on the 
twentieth of January. On the twenty-first the appellee obtained from 
the deputy clerk of this court a certificate of the non-filing of the 
transcript in the clerk’s office. There is, however, an indorsement on the 
record that it was filed on the twenty-first, made by a different deputy. 
This was too late, no extension having been obtained or asked for. 

It is therefore ordered that the appeal herein be dismissed with costs. 
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No. 5920. 


F. Dex Bonpio (ADELE Dex Bonpio, Turrix,) vs. New OrLEans Mutua 
INSURANCE ASSOCIATION ET AL. 


In the body of the appeal bond the names of the four sureties being written, and all 
of them having signed the instrument, the non- -appearance of the name of one 
of said sureties in the conditional clause of the bond was evidently a mere cleri- 
eal error and is a matter of no moment. 

After having gained an advantage by judicially alleging and maintaining that a cer- 
tain contract was valid in asuit previously decided, this defendant will not be 
listened to when setting up the nullity of the same contract in this controversy. 
It would be inequitable to do so. e 
PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 

Kennard, Howe & Prentiss, Buck & Dinkelspiel, and George H. 

Braughn, for plaintiff and appellee. Randolph, Singleton & Browne, for 

defendant and appellant. 


On Morton to Dismiss. 


TatiaFERRO, J. The ground taken to sustain that motion is that the - 
bond is insufficient for a suspensive appeal, and that the amount not 
having been fixed. by the judge a quo it can not avail as a devolutive ap- 
peal. The judgment was for six thousand dollars. The bond is for ten 
thousand dollars, with four sureties, each bound for twenty-five hundred 
dollars. But it is contended that in the clause of the bond expressing 
its condition the name of one of the sureties does not appear, and that 
three of them only are bound, and that the amount of the obligation is 
seventy-five hundred dollars—less than one-half over and above the 
amount of the judgment. This objection is wholly without weight. In 
the body of the bond the names of the four sureties are written, and all 
four of them sign the instrument. The non-appearance of the name of 
one of the sureties in the conditional clause of the bond was evidently 
a mere clerical error and a matter of no moment. 

It is ordered that the motion be overruled. 


On THE MERITs. 


Lupe.ina, C. J., In May, 1874, F. Del Bondio sued the New Orleans 
Mutual Insurance Association and Fairbanks & Gilman for the sum of 
six thousand dollars, rent due and to become due for certain buildings 
situated in the city of New Orleans. He prayed for judgment against 
the two defendants in the alternative. The movable property on the 
premises was provisionally seized. 

The New Orleans Mutual Association in its answer admitted that it 
was the lessee, but it declared that the contract by which the lease had 
been made had been declared null by the district court in a suit between 
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D. J. & D. Edwards vs. Fairbanks & Gilman, C. Cavaroc & Son, and the 
New Orleans Mutual Insurance Association, from which judgment the 
New Orleans Mutual Insurance Association, as intervenor, had appealed 
to this court, and the trial of the case appears to have been continued 
several times to await the decision of this court on the appzal. This 
court reversed the judgment of the lower court and decreed the New 
Orleans Mutual Insurance Association was the owner of all the property 
mentioned in the said act. This included the lease. In that case this 
court said: “ By the same act Fairbanks & Gilman transferred to the 
insurance company their lease of the property.” 

After this decree had been rendered, the defendant, the New Orleans 
Mutual Insurance Association, filed an amended answer, in which it 
alleged that the said contract was null and void, because ultra vires. 
After having gained an advantage by judicially alleging and maintaining 
that the contract was valid in the suit decided, this defendant will not 
be listered to when setting up the nullity of the same contract. It would 
be inequitable to do so. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. ' 

Rehearing refused. 

Justice Howell was recused. 








No. 5841. 
B. M. Jounson vs. BLAKEMORE & Co. 


The question in this case is, whether defendants were bound to honor a certain draft 
drawn upon them by Adams in favor of plaintiff. Defendants had informed plain- 
tiff that Adams was authorized to draw on them against any cotton “ which he 
might ship or control to be shipped them.” The evidence shows that the draft 
now sued on was drawn against cotton shipped by Adams to the defendants. 
It was therefore completely covered by the defendants’ letters authorizing Adams 
to draw. 

It is to be observed also that the draft in question was drawn, as were all the other 
drafts which are in the reecord—those drawn in favor of Adams as well as those 
drawn in favor of other parties—without there being bills of lading attached 
to any of them. It was therefore drawn in the regular order of business as car- 
ried on between the parties, and plaintiff had the right to assume that it would 
be paid, as other similar drafts had been paid. 


} igen from the Fifth District Court, parish of Orleans. Cullom, J. 
Special jury trial. Thomas Gilmore & Sons, for plaintiff and appel- 
lant. Hays & New, Samuel R. & C. L. Walker, for defendants and appel- 
lees. 

Mora@an, J. The defendants addressed to the plaintiff the following 
letter: 
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“ New Orveans, August 9, 1873. 


“Mr. B. M. Johnson, Banker, Shreveport, La.: 

“ Dear Sir—Our friend Mr. N. B. Adams having consented to solicit 
and control shipments of cotton for us during the coming season, we 
trust you will extend him such facilities as may lie in your power for the 
accomplishment of his efforts in this connection. He is as well and 
favorably known to you as to ourselves, and we doubt not that his 
business with you will be characterized by the same agreeable inter- 
course that our previous correspondents in your city have enjoyed with 


you. 
“Very truly yours, etc., 


“ BLAKEMORE BROTHERS & CO.” 


On the twenty-sixth of November of the same year, the plaintiff wrote 
to the defendants: 

“ Referring to yours of the ninth August, which implies but does not 
express a letter of credit to our friend N. B. Adams, please address me 
a letter stating that his drafts will be honored against shipments, and to 
what extent.” ; 


To this letter the following answer was made: 
“ New Or.eans, December 10, 1873. 


“Mr. B. M. Johnson, Shreveport, La.: 

“Dear Sir—Your late favor has not had as early care as was due, from 
having been mislaid. 

“In reply, we would say that while we have no regularly-constituted 
agencies, Mr. Adams is authorized to value against us upon any cotton 
which he may ship or control to be shipped to us. 

“ Yours truly, 
“ BLAKEMORE BROTHERS & CO.” 


_ Up to the thirteenth May, 1874, Adams shipped to Blakemore & Co. 
about 1340 bales cotton, and he drew on them drafts for upward of 
eighty thousand dollars. Of this sum nearly sixty thousand dollars, in 
some twenty-eight drafts, were drawn in favor of B. M. Johnson. The 
balance of the drafts were drawn in favor of various parties. These 
drafts, except the one in suit, were all paid without objection. 

On the thirteenth May, 1874, Adams drew his draft on the defendants 
in favor of the plaintiff for eighty-six hundred dollars. The draft was 
protested for non-payment. This suit is brought to recover the amount 
thereof. 

The case was submitted to a special jury of merchants, who found in 
. favor of the defendants. 

To the original petition an exception was filed that it disclosed no 
cause of action. The exception was dismissed, Then plaintiff filed a 
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supplemental petition, to which, as well as to the original petition, the 
defendants pleaded the general issue. It is therefore not necessary for 
us to determine whether the exception to the original petition was or 
not properly taken. 

What we have to decide is whether Adams was authorized by Blake- 
more & Co. to draw the draft sued on, and whether Blakemore & Co. 
are bound to pay it under their letters to the plaintiff. 

We think they are. The letter of the tenth of December, 1873, from 
Blakemore & Co. to the plaintiff, is full and complete. The letter of 
the ninth of August, 1873, was general in its terms and unsatisfactory to 
the plaintiff. He therefore wrote to the defendants telling them that he 
wished to be further advised, and requested a letter stating that Adams’s 
drafts would be honored, and to what extent. The reply was that 
Adams was authorized to draw on them upon any cotton which he 
might ship or control, which was shipped to them. The evidence satisfies 
us that the draft now sued on was drawn against cotton shipped by 
Adams to the defendants. It was therefore completely covered by the 
defendants’ letters authorizing Adams to draw. 

It is to be observed also that the draft in question was drawn as were 
all. the other drafts which are in the record, those drawn in favor of 
Adams as well as those drawn in favor of other parties, without 
there being bills of lading attached to any of them. It was therefore 
drawn in the regular order of business as carried on between the parties, 
and Johnson had a right to assume that it would be paid, as other simi- 
lar drafts had been paid. 

It is therefore ordered, adjudged, and decreed that the verdict of the 
jury be set aside. And it is further ordered, adjudged, and decreed that 
the judgment of the district court be avoided, annulled, and reversed, 
and that there be judgment in favor of the plaintiff, B. M. Johnson, and 
against the defendants, W. T. Blakemore, Clifton Dancy, and G. A. Wil- 
liams, in solido, for $8642 20, with legal interest from judicial demand, 
and costs in both courts. 


On APPLICATION FOR REHEARING. 


Howe tt, J. In refusing the new trial in this case we think it proper to 
say that this practically disposes of the rule taken by plaintiff to declare 
our judgments final and to order the mandate to be delivered, on the 
ground that the application for rehearing is merely an extension of time 
to prepare an application; and it is therefore unnecessary to pass on the 
motions presented therein. 

Rehearing refused. 
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No. 5843. 


STaTE EX REL. JOHN LARRIEUX V8. JUDGE oF THE SuPERion Districr 
Court, PARISH OF ORLEANS. 


The Superior District Court, in granting the injunction complained of, having in- 
vaded the appellate jurisdiction of this court, the writ of prohibition herein 
granted was properly issued. 


PPLICATION for a writ of prohibition against the Judge of the 
Superior District Court, parish of Orleans. Cotton & Levy and 
Simeon Belden, for relator. There was no answer or defense made. 

Wyty, J. Pending the suit of John Larrieux vs. the Crescent City 
Live-Stock Landing and Slaughter-House Company, just decided, the 
Assistant Attorney General sued out an injunction in the Superior Dis- 
trict Court, at the instance of the Crescent City Live-Stock Landing and 
Slaughter-House Company, restraining the said John Larrieux from pur- 
suing the occupation of butcher on the right bank of the Mississippi river. 
Thereupon the relator sued out the prohibition which is now presented 
for examination. 

The question raised by said injunction in the Superior District Court 
was pending on appeal in this court in the case of John Larrieux vs. the 
Crescent City Live-Stock Landing and Slaughter-House Company, and 
the Superior District Court, in granting the injunction complained of, 
invaded the appellate jurisdiction of this court and the writ herein 
properly issued. 

It is therefore ordered that the prohibition herein be made perpetual 
at the costs of the Crescent City Live-Stock Landing and Slaughter- 
House Company. 


Moraan, J., dissenting. I do not find from the record that the Assist- 
ant At:orney General proceeded against the relator at the instance of 
the Slaughter-House Company. I understand the suit of the State 
against the relator to have for its object the preventing him from slaugh- 
tering animals in a certain locality on the alleged ground that it violates 
a sanitary law of the State. The Slaughter-House is not a party to that 
suit. 

There was a suit pending between the relator and the Slaughter-House 
Company when the suit of the State was brought, in which some of the 
same things were set up in both. That suit has just been determined. 
It is possible that should the case of the State against the relator come 
here a like decision would be had. But this, in my opinion, is no reason 
why the State should be prohibited from suing the relator. The 
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judgment just pronounced has not the authority of the thing adjudged 
against the State, because it was not a party to that suit. Not even 
could he, in my opinion, set up the plea of lis pendens against the State, 
and for the same reason, i.'e., that the State was not a party to the other 
suit. 

In my opinion the suit should be refused. 





No. 6096. 


Bernarp RossicNot vs. Estate or Dravuzin Triche. Otympe TRIcHE, 
ADMINISTRATOR. 


This is a suit on an open account and a promissory note. The account is composed 
of many items, not one of which amounts to five hundred dollars. It is sufficient 
that one witness swears that each of the items is correctly stated in the account. 
As.to the promissory nots, it is held by plaintiff, who is, in law, the owner thereof. 
Payment to him discharges the debt. There is no plea of want of consideration. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
A fourche. Beattie, J. J. 8. Billiu, for plaintiff and appellee. C. Kno- 
bloch, for defendant and appellant. 

Morean, J. This is a suit on an open account and on a promissory 
note, secured by mortgage, upon which plaintiff had judgment. : 

The grounds upon which the defendant asks us for a reversal of the 
judgment are — 

First—That the account sued on exceeds five hundred dollars, and is 
only proved by one witness; and , 

Second—That on cross-examination plaintiff said that the note sued 
on was given to him as security in part payment of the accounts sued 
on; that the plantation of Drauzin Triche owed him $2611 50, and he 
owed one-half of this sum to Sevin & Gourdain, in New Orleans, and 
Mr. Drauzin Triche gave him the note to secure the one-half due Sevin 
& Gourdain, as collateral security, but not to secure the one-half due 
him. 

First—The account is composed of many items, not one of which 
amounts to five hundred dollars, and the witness swore that each of the 
items was correctly stated in the account. This was competent and 
sufficient evidence. 

Second—The note is held by plaintiff, who is, inlaw, the owner thereof. 
Payment to him discharges the debt, and there is no plea of want of 
consideration ‘therefor. 

Judgment affirmed. 
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Prrer Hanp, Tvror, vs. James WEstT. 


The defendant's exception that plaintiff is not tutor of the minor Brand was'prop- 
erly overruled, becwuse the record shows that plaintiff was appointed tutor 
several months before the institution of this suit. 

It is not true that there is but one remedy for a breack of the contract of appreh- 
ticveship, and that is: an action to annul it. 

A contract was made with the minor, a boy of the age of thirteen, tothe knowledge of 
defendant; and plaintiff, his uncle, merely consented te the contract as guardian, 
and signed itat the same time it was executed and signed by said minor, both 
parents of said minor being dead. The fact that plaintiff signed as guardian 
umounts to nothing, because, as plaintiff resided in this city and was about this 
time in the er ployment of defendant, the latter of course had knowledge thaf 
plaingiff, as guandian, had no legal authority, there being po such office in the, 
State. The contract was cleurly made with the minor, and it falls within the pro- 
vision of article 1791 of the Revised Code. 

The allegations of the plaintiff are in the main sustafned by the evidence in the 
record, which shows that defendant has clearly committed a breach of contract. 
and is liable to pjaintiff's claim under the provision of articke 2749 of the Revised 
Code, 

A PPLAL from the Fifth District Court, parish of Orleans. Léanmont, 
4A J. SJurytrial. Whitaker & Rice, for plaintiff and appellee. M. Grivot 
and Randolph, Smgleton & Browne, for defendant and appellant. 

Wry, J. Plaintiff, the tutor of the minor Charlies K. Brand, alleges. 
that, acting as guardian, he assisted said minor in making a contract in 
April, 1866, with defendant, whereby the said West, in a notarial act, 
bound himself to teath, or cause to be taught, the said minor the art, 
trade, mystery, or occupation of a dentist, with all things thereunto per- 
taining or belonging ; that during the period of apprenticeship (a period 
of some six years) he was to provide said minor with good and sufficient 
food, meat, drink, washing, lodging, and apparel, and allow and pay the 
following wages: One dollar per Week for and during the second year 
of said apprenticeship; two dollars per week for and during the third 
year; three dollars per week for and during the fourth year; four dollars 
per week for and during the fifth year, and five dollars per week for and 
during the remainder of the term of said apprenticeship; that sald 
West did further bind himself to teach, or cause to be taught, said ap- 
prentice to read, write, and cipher, and to permit and encourage him to 
attend the public, night-schools, whenever such schools should be opened 
in the city of New Orleans; and it was also understood that said West 
was to retain one-half of the weekly payments, and the same to remain 
in his hands to the credit of said apprentice until the expiration of the 
term of apprenticeship, when the same was to be delivered to said ap- 
prentice; that the said minor did bind himself, in order to learn said 
trade, mystery, or occupation, to dwell and continue with said West, his 
executors and administrators, from said nineteenth of April, 1866, till the 
first of July, 1872, and during all said time to faithfully serve said West, 
13 
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obey his lawful commands, and not depart from his said service without 
said West’s consent. 

Plaintiff alleges that said apprentice complied with all the terms and 
requirements of said contract, notwithstanding. which he was neglected 
by said West, who failed to teach, or cause him to be taught, in the art, 
trade,. mystery, or occupation of a dentist; to teach, or cause him ta 
be taught, to read, write, and cipher, and decently to supply him with 
food, washing, lodging, and clothing; but that said West did, on the con- 
trary, employ and compel, or suffer said apprentice to be compelled, to 
perform menial services and drudgery about the dwelling of said West, 
and did beat and suffer said apprentice to be beaten in a cruel and in- 
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human manner by the wife of said West, whereby the very life and limb - 


of said apprentice were imperiled, and did finally, in the month of J uly, 
1869, drive, or suffer said apprentice to be driven, from his premises, ane 
did refuse to permit him to return; that by said neglect and said con- 
duct said West has wantonly violated said contract, and rendered it 
impossible for said apprentice to fulfill his part thereof, and that peti- 
tioner has now the right to demand the full amount that would have 
been due to said apprentice as wages to the first-of July, 1872, as well as 
an amount reagonabic for the clothing, board, washing, and lodging of 
said minor to said date, as set forth i in the petition, the aggregate amount 
being $2375. 

Defendant excepted to the suit on the following grounds— 

first—The plaintiff is not the tutor of the minor Brand. 

Second—This action is not maintainable; the only action the appren- 
tice would have is a suit to annul the indenture of the nineteenth of 
April, 1866. 

Third—No .action ean be maintained on the contract, because it is » 
nullity, never having been entered into between proper parties, plaintiff 
pretending to act at the execution of said contract as guardian, and nut 
having legal authority to represent said minor. 

The court very properly overruled these objections — 

First—Because the record shows that plaintiff was appointed tutor 
seyeral months before the institution of this suit. 

Second—It is not true that there is but one remedy for a breach of the 
contract of apprenticeship, and that is an action to annul it. 

Third—The contract was made with the minor, a boy of the age of 
thirteen, to the knowledge of defendant; and plaintiff, his uncle, merely 
consented to the contract as guardian, and signed it at the same time it 
was executed and signed by said minor, both parents of said minor being. 
then dead. The fact that plaintiff signed as guardian amounts to nothing, 
because as plaintiff resided in this city, and was about this time in the 
employment of defendant, the latter, of cotrse, had knowledge that 
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plaintiff, as guardian, had no legal authority, there being no such office 
in this State. 

The contract was clearly made with the minor, and it falls under the 
provision of article 1791 of the Revised Code, which provides that “ the 
persons who have treated with a minor, person interdicted, or of insane 
mind, or with a married woman, can not, plead the nullity of the agree- 
ment, if it is squght to be enforced by the party when the disability has 
ceased, or by those who legally administer the rights of such person 
during his disability.” 

The exceptions being dismissed, the defendant answered, admitting 
the contract, but denying a violation ef its terms and conditions by him. 
On the contrary, he avers that he has fulfilled the same, and has treated 
the minor with kindness and affection, and the members of his family 
have likewise done so ; that he has fed and clothed him with the best 
food and clothing, and has taught him, so far as the intellect of said 
minor would permit, the art and mystery of the profession of dentistry. 
He charges that said minor was addicted to the vice of self-pollution, 
which affected him so as to render him almost unfit for any duties. Re- 

spondent avers that he and his family always treated said minor‘as a 
~ member of the family, and that plaintiff was well aware of it. But that 
said minor on the day (Sunday) he left the premises of respondent had 

permission to amuse himself, with the request to return at an early hour, 
and instead of so returning he came home at a very late hour of the 
evening and in a state of drunkenness, and upon being chided for his 
appearance he became very insulting and abusive toward Mrs. West, and 
without any provocation whatever he left respondent’s domicile, and has 
never returned or offered to return; that plaintiff, the tutor of said 
minor, “forbade him in positive terms to return, and, though requested 
" by respondent, he positively declared he should not return.”. 

Respondent therefore avers that, by his conduct and absence from his 
domicile, the minor has forfeited all the benefits of said indenture, and re- 
spondent is in no manner bound to comply with any of the terms and 
conditions thereof, 

Defendant prayed for a jury, and after hearing evidence anit argu- 
ment it returned a verdict in favor of plaintiff for six hundred dollars. 
vudgment having been entered accordingly, defendant has taken this 
appeal. 

An examination of the evidence satisfies us that defendant neglected 
and abused the minor, or permitted it to be done; that, instead of assign- 
ing him to service in the office, the minor was put to menial service in 
the family ; that he was treated in the most cruel and shameful manner, 
and finally was driven from the house of defendant without proper 
cause, The defendant has clearly committed a breach of contract. The 
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allegations of plaintiff are in the main sustained by the evidence in the 
record. Article 2749 of the Revised Code provides that “if without any 
serious ground of complaint, a man should send away a laborer whose 
services he has hired for a certain time before that time has expired, he 
shall be bound to pay to such laborer the whole of the salaries which he 
would have been entitled to receive, had the full term of his service 
arrived.” An important feature of the contract between the defendant 
and the minor was, that he was to have the labor or services of the mi- - 
nor for a fixed term, and was to pay him a certain salary or wages in 
addition to the food, lodgmg, clothing, and instruction he stipulated to 
give him. 

Defendant has wantonly violated his contract and rendered its execu- 
tion on the part of the minor impossible. Shall he escape the penalty 
allowed to almost every employee for a fixed term and salary, a& penalty 
which the most inferior plantation laborer could demand, simply because 
in addition to the stipulated wages defendant assuihed relations of a 
higher character toward this minor boy—relations of # parental char- 
acter ? We think not. These relations ought to have inspired a deeper de- 
termination to uphold the contract and @ greater reluctance to violate it. 

In the case of the Orphan Asylum vs. the Mississippi Marine Insur- 
anee Company, 8 L. 183, this court said: “If the employer of an artisan, 
or even a common laborer, when the contract is made for a specific sum 
to be paid for services to be rendered during a fixed period, can not dis- 
charge the hireling unless for good cause, without being responsible for: 
the payment of the price of the whole term of service, what sound rea- 
son can present itself to the mind of any person why one who contracts 
to give the use of his mental exertions and services to another should 
not have the right to claim the entire benefit of a contract made for a 
determined period ? P 

“ Any license given to parties bound by contracts to dissolve the obli- 
gation arising from them at the will of either, forms an exception to the 
general rule of the inviolability which should prevail in all agreements 
legally made between individuals.” 

Is there in the contract: between defendant and the minor, or the law 
applicable to it,an exception to the general rule of inviolability which 
should prevail in all legal agreements ? 

Counsel for defendant point to articles 164 and 165 of the Civil Code of 
1825, in force when the contract in question was made. But those 
articles will be searched in vain to find an exception to the rule stated in 
art. 2720 of the Civil Code of 1825, being art. 2749 of the Revised Code. 

We see no reason why the minor should not have the wages stipulated 
for the determined period of service; and this is what the jury awarded 
to plaintiff. I R. 319: 2 A. 652; 3 L. 299; 12 L. 67; 15 L. 360, 

Judgment affirmed. 
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Succossion of Hearing. 


No. 5510, 


Svocession oF A. Constant Hearing. On Oppogitions to AccouNT oF 
THE EXkcuTrix. 


The suceession being insolvent, the anrount charged for funeral expenses should 
have beeg reduced to two hundred dollars (C. C,. 3194), this being the largest 
amount which the court below was authorized to allow. 

Opponents’ claim that in the judicial proceeding which preceeded the sheriff's sale in 
favor of Hochereau & QGo., creditors of the succession, fees and costs were allowed 
which were not legal, and that Rochereau & Co. should be held responsible for the 
excess, is not well founded. The costs were not charged by them, neither did 
they recover them, Therefore they are not answerable for the same. 

The opponents’ further objection that said claims were granted a privilege, ean not 
be allowed, Rochoreau & Co. are only placed on the tableau as mortgage 
creditors. There is no error in this, as their rights are established by a judg- 
ment duly recorded. 

The claim of the executrix, who placed herself on the tableau for a certain sum 
therein mentioned, by virtue of a Judgment rendered in her favor in a suit for 
separation of property instituted against her husband, which judgment was duly 
recorded and published, must be rejected. This jadgment has never been exe- 
mited, and no attempt hasbeen made to.exceute it. The judgment is null, not 
only as to creditors, but between tha parties themselves. There is no force in 
the position that this objection can not be heard except in a direct action to annul 
the judgment, because there is no need tg resort to an action to annul ajudg- 
ment which the law itself annuis. 

Tho plea of the one-year preseription can not, esely to the opposition. Opponents 
are not seeking to annal ajudgment, They simply say that the judgment set up 
against them is null and void, even betwean the parties, and therefore can not be 
opposed to them. 

The opposition to the account of the exeeutrix, on the ground that there are assets 
of the succession whieh have not been inventoried, and which the exeeutrix 
should be charged with, is ‘premature, and must be dismissed ,as a ease of non- 
suk. When she files her fina] tablean these matters may be inquired into. 


PPEAL from the Second District Court, parish of Orleans. Tissot, J. 

Hudson & Fearn and J, L. Tissot, for executrix.and appellee. LE. 
Sabourin, for Tudlin and Winling, opponents and appellees. George L. 
Brigit, foy Clement, Williams, and Bright, opponents and appellants. 
Charles F. Claiborne, for Bochereau & Co., appellees. _Hornor & Bene- 
aict, oad Alfred Marchand, opponent and appellant. 

More@an, J, According to the tableau filed herein the amount of the 
property of the succession available at the time the tableau was filed 
amounts to $12,696 45; the debts, according to the tableau, amount to 
$17,447 82; the total amount which the executrix has for distribution is 
$5246, . ——" 

If we compare the amount of the estate, taking for basis “ether the 
sum whieh the executrix has in hand, or the amount of the jnventory, 
with the statement of debts, the succession is insolvent. 

First—The first opposition to the account is to the item $249 for 
funeral expenses. The succession being insolvent, this amount should 
haye been reduced to two hundred dollars ({C. C. 3194), this being the 
largest amount which the court was authorized to allow, 
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Second—Opposition to amount allowed to E. Simon, $2411 92, and to 
Philip Umhauer, $1871 34 The first Is on account of a note drawn by 
the deceased; the second is for money loaned. 

The note was drawn on the first of April, 1872, and bears interest at 
eight per cent from: date. Umbhauer is the brother-in-law of Hearing. 
Both Simon and Umhauer were in his employ at very moderate wages. 
Hearing owned. a photographic gallery, where Simon and Umhauer 
worked. They claim that they rented this gallery from Hearing, and 
that the amount of the ‘note clatmed by Simon and the amount of the 
loan result from the receiptsof the gallery, which they deposited from 
time to time with Hearing for safe keeping or investment. 

The eyidenee in the yecord forces upon us the unwelcome conclusion 
that these claims are not well founded. 

Hez wring, at the time of the alleged lJease, which was verbal, was in 


. embar rassed circumstances. He had made ‘a simulated gale of some 


property to Umhauer, and had transacted business through the medium 
of others. '-His name remained over the photographic gallery. He pur- 
chased articles for it In his own name. Every week Simon and Umhauer 
brought té¢ him a statement of the business of the gallery and handed him 
over the procéeds, and the accounts Were settled weekly. No acknowt- 
edgment was taken by-them at the time of settlement that the money 
received by Hearing belonged to Simon and Umhauer, and there is no 
acknowledgment anywhere of any indebtedness _from Hearing to Um- 
hauer, 

The note held by Simon is suspicious. It was given to him, he says, 
by Hearing.- It was not drawn up in his presence, He does not aver pr 
establish that the note was given him by reason of any demand which 


- he made upon Hearing for a settlement. About the time it was given 


Hearing was harassed with lawsuits. He had attempted*to cover up 
his property. He was silently working with others. Umbhauer was his 
brother-njtaw. Both he and Simon had been in his employ, the latter. 
working for small wages. The conclusion .with us fs. irresistible that 
they both lent themselves to his; necessities and were endeavoring to 
protect him, and that the indebtedness claimed by both was*due to 
neither. We think their claims should have been disallowed. tee 

-A. Rochereau & Co.’s claim for $245 96 is opposed. They held two 
judgments agains¢ Hearing, one with interest, amounting to $1308, with 
$21 60 costs; the other for $250, with interest at.five per cent from the 
first of October, 1870, ta. the first of Aprik 1872 (the day of, sale). Under. 
execution they received $1388 65, which leaves a balance due them of 
$209 70, to which they are entitled. The opponents claim that in the 
judicial proceedings which preceded the sheriff's sale fees and costs 
were allowed which were not legal, and that Rochereau & Co, should 
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be held responsible for their excess.’ The costs were not charged by 
them; neither did they receive them, and they are not accountable for 
them. . 

Opponents further object t to their beihg granted a privilege: They are 
only placed upon the tableau as mortgage creditors. There is no error 
in this, as their rights are established by a judgment duly recorded. 

Judlin had a half-interest in a note held by Hearing for one thousand 
dollars. This, we think, is established by the evidence. Six hundred 
dollars of this note was paid to Hearing. ‘The balance was paid to the 
executrix. Some of this money was paid to Judiin. -There is a balance 
due him of two hundred dollars, for which he had judgment. He. 
claimed a privilege, but to this he is not entitled. The district judge 
recognized him as an ordinary creditor. The Judgment was right. 

The executrlx places herself on the tableau. as a creditor in the sum 
of $4947, by virtue of a judgment-rendered in her favor in a suit for 
separation of property instituted against her husband, duly regorded 
and. published. The judgment was rendered on the twenty-second of. 
June, 1871, and was published in the official journal . on the eleventh, 
twelfth, and thirteenth of July. “  -. 

In so far as is disclosed in the record this judgment has never been 
executed, and no attempt’ has been made to execute it. : 

“ The separation of propefty, although decreed by a court of justice, 
is null if it has not been executed by the payment of the rights and 
claims of the wife, made to appear by an authentic act, as far as the es- 
tate of the husband can mee them, or at least by a bone Jie, non- -inter- 
rupted suit to obtain payment.” C. ©, 2428, 

‘The record shows that, at the time the judgment of sepatation was 
rendered, Hearing owned property upon which the judgment ceuld have 
been executed. “In Handy vs. Sterling, I:An. 308, it was held that where 
a judgment for the separation of property, though’ susceptible of execu- 
tion, remained unexecuted till the marriage was dissolved by the death 
of the wife, it must be considered as null and the community as -unaf- 
fected by ft. The judgment is null, not only as to creditors, but between 
the parties themselves. The same decision was matlé in Longino vs. 
Blackstone, 4 An. 513. , 

Under these authorities the judgment allowing the widow’s elaim is 
erroneous, *Counsel for the executtix contend that the opposition to 
this item can not be heard éxcept in a direct action to arinul the judg- 
ment. There is no need to resort to an action to annw a judgment 
which the law itself annuls. They also plead- the preseription of one 
year to the opposition.. But opponents are not séeking to annul a judg- 
ment. They simply say that the judgment sect up against them is null, 
evén between the parties, and therefore can not be opposed to them. 
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They bring no action. They merely say that as to them there is no 
judgment. There is therefore no question of prescription in the case. 

There is no evidence in support of the opposition to the mortgage on 
the house No, 21 Hx spital street. Its verity, we think, is established by 
the evidence. 

There is an oppdSition to “the item set down to ‘Joseph Winling as 
not due, as simulated and fraudulent.” 

We do not find on the tableau of distribution any sum which it is 
proposed to pay to Winling. 

On the tableau which accounts for the property of Hearing is a state- 
ment of the sale of a piece of property for $3500, purchased by Winling, 
in which it is related: “The éntire property sold for $3500. The costs. 
and taxes amounted to $258, and by order of court the purchaser was 
authorized upon paying the costs and taxes to retain the balance of the 
purchase price to pay off the first mortgage of Robert for $1200, and 
Winling $4000 pro tanto. Nothing thus came to the exccutrix in 
anoney.” 

If the object be to make the executrix liable for the amount which the 
property sold for, upon the ground that it belonged to Hearing, ‘and that 
the mortgage put upon it by Judlin was a fraud to Which Winling was a 
party, and concocted for the benefit of Hearing, the’ mn Mm can not be 
maintained. 

The property in question stood upon the records of the country in the 
name of Judlin. He mortgaged it to Winling for $4000. The money 
was paid to him in the presence of the notary who passed the act. Win- 
ling, it is true, says that he knew it was owned by Hearing and Judlin. 
If it was altogether owned by Judlin, Hearing had no interest in it. I? 
it was owned by Hearing and Judlin, the loan madeapon it was made in 
good faith. tn either event, as it did not sell for enough to pay the mort- 
gage, the creditors of the succession can not claim anything fi from ‘Win- 
ling. 

It appears that there are one hundred dollars in the hands of the 
sheriff after paying the taxes on the property No. 21 Hospital street. 
The district judge was therefore right in charging the executrix with 
them. 

It seems to be admitted in the brief of counsel for Marchand that the 
opposition to the item $343 due to Fajet is not sustnined by the evidence, 
We think the evidence sustains it. The opposition was properly dis- 
missed, , ; 

The opposition which seeks to make the executrix responsible for’ a 
certain piece of property standing in the name of Cornibé, and which, 
opponents allege, was conveyed to him through fraud, can not be main- 
tained. The property was purchased by Cornibé at a judicial sule during 
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Hearing’s life, and is nowhere mentioned as belonging to the succession. 
This opposition was properly dismissed. 

It is claimed that the properties were sold and the proceeds distributed 
without any account having been filed, or without the rights of the par- 
ties having been passed upon in a proper proceeding in accordance with 
law, and that they should be maintained and charged against the execu- 
trix. But we think they were sold under proper authority, and all that 
the opponents can claim is that the proceeds should be properly 
distributed. It is of their proper distribution that we have been con- 
sidering. 

We do not think that the conduct of the executrix has been such as 
to deprive her of the commissions which the law gives her. The oppo- 
sition thereto was properly dismissed. 

It is opposed to her account that there are assets of the succession 
which have not been mentioned, and which the executrix should be 
charged with. The evidence upon this point is not satisfactory. But 
this is a provisional account. We think this opposition should be dis- 
missed as in case of nonsuit. When she files her final tableau these 
matters may be inquired into. 

The opposition to the item $250, reserved for future costs, should be 
one hundred dollars. The judgment as regards the claim of McWil- 
liams & Bright is correct as it stands. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended — 

First—By reducing the amount allowed for funeral expenses from 
$249 to $200. ; 

Second—By dismissing the claim allowed to E. Simon for $2411 92. 

Third—By dismissing the claim allowed to Philip Umbhauer for 
$1871 34. 

Fourth—By reducing the amount allowed to A. Rochereau & Co. 
from $245 96 to $209 70. 

Fifth—By striking from the tableau tite sum of $4947 claimed by 
and allowed to the widow on account of her judgment against the de- 
ceased. 

Sixth—By reducing the amount reserved for future costs from $250 to 
$100. 

And that as thus amended the judgment of the district court be 
affirmed, the succession to pay the costs. 

14 
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No. 5983. 
Succession OF FRANcots BELLocy. 


As the aceount of the administrator was homologated without any proof reduced 
to writing or otherwise, except as to the creditor who opposed it, the judgment, 
except as to said opponent, can not be maintained. 

In this case the surviving widow and universal legatee alleges in her petition that 
the deceased left three minor children, to whom the law, of course. reserved 
two-thirds of the succession: yet, without demanding of them the possession or 
making them in any manner parties to the proceeding, this universal legatee 
obtained an er parte order, sending her into “ possession of all the property be- 
queathed to her by her late husband.” 

In the face of the positive provision of article 1607, Revised Code, which is the law 
applicable to this case, the universal legatee gets an er parte order sending her 
into possession of the whole succession, notwithstanding, by operation of law, 
the heirs are seized of all the effects, have accepted the succession with the ben- 
efit of inventory, and the “universal legatee is bound to demand of them the 
delivery of the effects.” 

Under article 1670, Revised Code, the heirs can, at any time, take the seizin, ete. 
Here, however, the forced heirs of the deceased, to whom is reserved two-thirds 
of the succession, have made no application whatever. It is only the universal 
legatee, entitled to merely one-third of the estate and not confirmed by any or- 
der as natural tutrix of her minor children, nor having qualified as such, who has 
obtained an ex parte order to be put in possession. She certainly was not entitled 
to said order. 

Under article 1607, Revised Code, the foreed heirs “* were seized of right by the death 
of their father of all the effects of the succession, and the universal legatee is 
bound to demand of them the delivery of the effects.” This has not been done. 
Hence the order sending the universal legatee into possession was improvi- 
dently issued. 

The exeeutrix, by virtue of her office, owed duties to the creditors and also to the 
forced heirs of the deceased which this court will not permit her to disregard in 
acting for her personal interest and to their prejudice. The ereditor who 
thought himself wronged by her tableau of homologation had the right to take 

. this appeal. 

This case falls clearly within the express provision of article 1607, and the universal 

legatee has not complied with the requirement thereof. 


PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
A, Bodin, for Mrs. Widow Bellocq, testamentary executrix, appellee. 
C. R. Schmidt and J. A. Seghers, for P. N. Canton, appellant. 

Wyty, J. On the twenty-sixth day of June, 1874, Francois Belloeg 
died, leaving a small succession and three minor children. He also left 
a nuncupative will by public act, whereby he bequeathed to his surviving 
widow all his property. A creditor having applied to administer on the 
estate of the deceased, the surviving widow filed an opposition. Two 
days afterward, to wit: on the fifth of November, 1874, she presented a 
petition, alleging that of her marriage with deceased there were living 
three minor children (naming them), of whom she was entitled to the 
tutorship, and she presented the will and prayed that it be registered 
and executed, that an inventory be made, and for all necessary orders. 
The registry and execution of the will was ordered, and the surviving 
widow received letters testamentary. An under-tutor was appointed, 
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but no order was rendered confirming the surviving widow as natural 
tutrix, nor has she qualified as such. 

On the fourth of February, 1875, the executrix filed an account setting 
down a large number of creditors as paid. Notice of the filing of the 
account was duly published, and only one creditor made opposition. 
Upon proof of the advertisement the court ordered the account to be 
approved and homologated so far as not opposed; and on the trial of 
the opposition of the creditor, Verriere, the court, after hearing evidence, 
dismissed it and ordered the final homologation of the account. 

This was on the sixth of April, 1875. Seven days thereafter, to wit: 
on the thirteenth of April, 1875, the court rendered the following ex 
parte order: “ Considering the prayer of the petition, let the petitioner,” 
the surviving widow and executrix, “be put into possession of all the 
property bequeathed to her by her late husband.” 

Subsequently, to wit: on the twenty-third day of August, 1875, P. N. 

‘anton, a creditor, set down on the tableau as paid, applied for and ob- 
tained appeals from the judgment homologating the account and the 
order sending the executrix into possession as universal legatee, on the 
ground that his claim, recognized for $1135 96, had not, in fact, been 
paid, notwithstanding the statement to that effect in the account. He 
also disclosed by his affidavit an appealable interest. 21 An. 336; 23 
An. 768; 25 An. 3. 

As the account was homologated without any proof reduced to writ- 
ing or otherwise, except as to the creditor who opposed it, the judgment, 
except as to said opponent, can not be maintained. 

“The testimony of witnesses in causes before the court of probate 
shall be taken in writing and annexed to the record, and a list shall be 
made of such documents as are produced by the parties and are an- 
nexed to the record, that they may be read on the appeal.” Code of 
Practice, 1042; 8 An. 491; see, also, succession of Ross, 21 An. 511, and - 
authorities there cited. 

We come now to the er parte order putting the executrix into posses- 
sion as universal legatee. “The heirs can, at any time, take the seizin 
from the testamentary executor on offering him a sum sufficient to pay 
the movable legacies and on complying with the requirements of article 
1012.” Revised Code, article 1671. 

Article 1607, however, provides that “ when, at the decease of the tes- 
tator, there are heirs to whom a certain portion of the property is re- 
served by law, these heirs are seized of right, by his death, of all the 
effects of the succession, and the universal legatee is bound to demand 
of them the delivery of the effects included in the testament.” 

Article 352 provides that “ it shall not be necessary for minor heirs to 
make a formal acceptance of a succession that may fall to them, but 
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such acceptance shall be considered as made to them with the benefit of 
inventory by operation of law, and shall in all respects have the force 
and effect of a formal acceptance.” 

In Westholz vs. Retaud, 18 An. 285, it was held that “when, at the 
decease of the testator, there are heirs to whom a certain portion of 
the property is reserved by law, these heirs are seized of right, by his 
death, of all the effects of the succession, and the universal legatee is 

_bound to demand of them the delivery of the effects included in the 
testament.” 

In the case at bar the surviving widow and universal legatee alleges in 
her petition that the deceased left three minor children, to whom, of 
course, the law reserved two-thirds of the succession; yet, without de- 
manding of them the possession or making them in any manner parties 
to the proceeding, this universal legatee obtained an ex parte order 
sending her into “ possession of all the property bequeathed to her by 
her late husband.” 

In the face of the positive provision of article 1607, which is the law 
applicable to this case, the universal legatee gets an ex parte order 
sending her into possession of the whole succession, notwithstanding by 
operation of law the heirs are seized of all the effects, have accepted the 
succession with the benefit of inventory, “and the wniversal legatee is 
hound to demand of them the delivery of the effects.” * ” - 

in Fowler vs. Boyd, 15 L. 562, where an appeal was taken from the 
judgment discharging the rule to set aside the order sending the univer- 
sal legatee into possession, on the ground that it was illegal and had 
issued improvidently, this court held that “it is only from foreed heirs 
that a universal legatee is bound to demand the delivery of the property 
bequeathed to him, and if there be no forced heirs he is seized of right 
of the estate and no demand is required.” In that case there were no 
foreed heirs, and the court held that the rule announced in article 1607 
did not apply to collateral heirs. Under article 1671 “the heirs can at 
any time take the seizin,” etc. Here, however, “the heirs” have not 
applied for the seizin. The forced heirs of the deceased, to whom is re- 
served two-thirds of the succession, have made no application what- 
ever. It is only the universal legatee, entitled only to one-third of the 
estate, who has obtained an ex parte order to be put in possession. She 
was not entitled to the order under article 1671, by virtue of which it 
was probably granted. 

Article 1607 is the law applicable to the case at bar, and by virtue thereof 
these forced heirs were “seized of right,” by the death of their father, 
“of all the effects of the succession. and the universal legatee is bound to 
demand of them the delivery of the effects,’ ete., which has not been 
done. 
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Our conclusion is that the order sending the universal legatee into 
possession was improvidently issued, and it should be annulled. 

The executrix, by virtue of her office, owed duties to creditors and 
also to the forced heirs of the deceased which this court will not permit 
her to disregard in acting for her own personal interest and to their 
prejudice. She was bound to make a fair settlement with the creditors 
whom she placed on the account. And if she has not paid appellant 
the $1135 96 which she stated in the account she paid him, it would be 
a great wrong to permit her to enjoy the benefit of a judgment to that 
effect in the homologated account, and then, by an ex parte order, to 
carry off all the effects of the succession to the prejudice of creditors 
and heirs. 

The case falls clearly within the express provisions of article 1607, 
and the universal legatee has not complied with the requirements thereof. 

It is therefore ordered that the judgments appealed from, so far as 
they affect the appellant, be avoided and annulled, and it is further or- 
dered that this case be remanded to be proceeded in according to law, 
appellee paying costs of appeal. 


HowE 1, J., concurring. J concur in the conclusion in this case, on the 
ground that the creditor had the right to appeal from the judgment 
homologating the tableau to his prejudice, and the subsequent proceed- 
ings of the executrix, as conducted, to be put in possession, did not 
destroy that right. And as the order putting her in possession might, 
under the circumstances, impair his rights as creditor, he could have it 
reviewed on appeal. 


Lupe.ina, C. J., dissenting. F. Bellocq died on the twenty-sixth of 
June, 1874. He left a will whereby he appointed his widow his universal 
legatee and exevutrix. This will was probated, and letters testamentary 
were issued. She filed an account which was opposed by one creditor, 
and, the opposition having been rejected, the account was homologated, 
and on the application of the universal legatee she was put into posses- 
sion of the property. Several months after this, P. N. Canton, a creditor 
of the estate, obtained orders for appeals from the judgment homolo- 
gating the account and from the judgment putting the legatee in posses- 
sion. He alleges and assigns as errors that the account was homologated 
without proof as required by law, and that the widow could not be put 
into possession of the whole estate, as there were forced heirs, and the 
executrix had not administered the estate. 
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An heir has the right to demand possession of the estate at any time, 
subject only to the conditions that he give security for the payment of 
the debts, if the creditors demand it, and that he place in the hands of 
the executor a sufficient sum to pay the movable or particular legacies. 
C. C. 1671, 1012; 2 R. 382; 3 R. 349; 3 An. 705. 

The judgment of the lower court having been executed, and therefore 
aequiesced in, they could not appeal from the judgment. 18 An., sue- 
cession of Egana. If the debt of the appellant exists, he can demand it 
from the heir in possession, in a suit in the court of ordinary jurisdiction. 
Mr. Justice Taliaferro concurs in this opinion. 


No. 5719. 
Grorae §S. Lacry vs. Rurus WapLes anp Crry oF NEw ORLEANS. 


By section thirty-one of the act No. 7 of the extra session of 1870, which constituted 
tae new charter of the city of New Orleans, it is declared toat the salary of the 
City Attorney shall be fixed by the Common Council at a sum not to excerd six 
thousand dollars per annum, and that he shall receive no extra compensation, 
nor shall any other attorney be appointed to assist him, unless by a vote of a ma- 
jority of the Council. 

The proceeding to homologate the third drainage assessment, if instituted and con- 
ducted by plaintiff, was but the discharge of a duty devolving on hin. as City 
Attorney, because the law creating the office required him to represent the cor- 
poration “in all proceedings and actions to which it was party.” There is noth- 
ing in the record to show that “an extra fee was allowed by a vote of a majority 
of the members of the Council,” or indeed that any vote was ever taken in regard 

- to it. 

Plaintiff takes a fallacious position when contending that the act of 1861 in regard 
to the drainage districts, requiring, when the tableau of assessment is h .»molo- 
gated, that the delinquent taxpayers shall be condemned in the additional sum 
of -en per cent for counsel fees and costs, entitles him to the remuneration 
claimed, notwithstanding the prohibitive feature of the city charter, because, as 
he alleges, the former is aspecial law, and is not repealed by the latter, which is 
agen rallaw. The error lies in assuming that the charter of the city is a gen- 
eral law. Both acts are special statutes, and the latter is the law applicable to 
the claim for extra compensation set up by the plaintiff. ’ 

Plaintiff is estopped from denying that the ownership of the judgment in ques- 
tion is in the city of New Orleans by the judicial admissions in the petition 
for the homologation of the tableau of assessment—which petition he filed, 
as he says, through his subordinate, Rufus Waples, the Assistant City Attor- 
ney. In that petition on behalf of the city of New Orleans to homologate the 
drainage assessment, it is alleged that the city was subrogated by law to the 
rights, powers, and facilities possessed by the commissioners of the several 
drainage districts, and judgment is prayed in favor of the petitioner in the 
capacity aforesaid. 

An attorney-at-law, in the face of his own judicial admissions in a suit which he 
brought for his client, can not be permitted, when he comes to sue to be decreed 
a part owner of the judgment thus obtained, to allege that his former client had 
no interest in the suit, and therefore has no interest in contesting with him in 
regard to the title or ownership of said judgment. 

The exigencies of plaintiffs case have forced him to the position of maintaining 
that New Orleans is really not the owner of the judgment in controversy, and 
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therefore has no right to set up legal defenses against him; but, should this be 
true, he has no cause of action against New Orleans, and had no right to bring 
her into court. 

New Orleans is the real beneficiary in the drainage laws. She is the owner of the 
judgment against the delinquent taxpayers, and is the person entitled to enforce 
its collection, A party who has the exclusive right to merge a claim into a judg- 
ment, and after judgment to make the money on execution, must be regarded in 
law as the owner of said judgment. 

The Mississippi and Mexican Gulf Ship Canal Company have no direct interest in 
the judgment the title to which is the subject of this controversy. If every cent 
due in consequence of said judgment should at once be collected, or at onee be 
lost, the Mississippi and Mexican Gulf Ship Canal Company would neither be 
enriched nor impoverished. P 

The Mississippi and Mexican Gulf Ship Canal Company have, however, an indirect 
interest in the judgment. They are the contractors to do the work of draining 
the city under the supervision of the city surveyors. They have an interest in 
the solvency of the party for whom they are employed to work, and as the work 
progresses from month to month they may require payment out of the funds 
set apart for the purpose. 

Th. fact that the State made the contract in behalf of the city affects the interest of 
New Orleans in the beneficial results contemplated by said act no more than if 
the contract had been made by the city herself, and the fact that, under this con- 
tract, New Orleans is required to apply the proceeds of the judgment, when col- 
lected, to the discharge of the debt for keeping up the drainage of the city, does 
not impair her ownership of the judgment against the delinquents any more 
than the obligation incurred by the city to apply any and every other resource to 
the purpose for which it was appropriated. 

The above-mentioned prohibitive clause of the charter of the city of New Orleans 
defeats also the pretensions of Waples, the intervenor. He was not employed by 
a vote of a majority of the City Council, and therefore can not compel the city to 
allow him a fee in the case. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
A kins, J. Frank N. Butler, for plaintiff and appellant. Rufus Waples, 
in propria persona, defendant and appellee. Cotton & Levy and Fernan- 
dez & Kruttschnitt, on behalf of Alfred Phillips, of counsel for the city of 
New Orleans, defendant and appellant. 

Wyty, J. On the seventeenth of March, 1872, the city of New Orleans, 
by Rufus Waples, Assistant City Attorney, instituted proceedings in the 
Kighth District Court to homologate the tableau of assessment for the 
Third Drainage District, pursuant to the acts of 1858, 1861, and 1871 in 
regard to the drainage of New Orleans. 

The petition alleged that the city of New Orleans was “subrogated by 
law to the rights, powers, and facilities possessed by the commissioners 
of the several drainage districts;” that a copy of the plan describing 
the several pieces of property and a copy of the tableau of assessment 
were duly filed on the second of March, 1872, in the office of the Re- 
cvorder of Mortgages for the parish of Orleans, and that proper notices 
to the delinquent taxpayers had been duly published in the official jour- 
nal as required by law. Upon these allegations the petitioner prayed | 
for judgment homologating the assessment and subjecting the property 
deseribed therein “ to a first-mortgage lien and privilege in favor of your 
petitioner in the capacity aforesaid, for such amounts as may be assessed 
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on it for its portion of the whole costs of drainage of said section, in 
accordance with the provisions of the statute by which said privilege 
lien and mortgage were created.” 

No opposition was filed. 

On the eighth of November, 1872, on motion of Rufus Waples, the 
tableau of assessment was homologated and judgment was rendered 
“against the property described as assessed in said roll, and also against 
the owner or owners of each property respectively, with ten per centum 
additional to the amount assessed, for counsel fees and costs as pro- 
vided by law.” * ad S 

The total amount of this judgment was $627,598 94, and also the addi- 
tional sum of ten per cent thereon. 

George S. Lacey, the City Attorney at the time the above judgment 
was rendered, now sues Rufus Waples, the Assistant City Attorney, and 
they cit of New Orleans, to be decreed the owner of this ten per cent on 
$627,598 94, that is, to be declared the owner of this part of said judg- 
ment; he also prays judgment against the city for whatever part of said 
ten per centum it has heretofore collected, and that the city be decreed 
to pay over to him the balance thereof as fast as collected. 

Rufus Waples and the city of New Orleans filed separate answers. 
And Waples subsequently intervened and claimed that he was the at- 
torney of record and was entitled, if any one, to the ten per centum for 
counsel fees and costs; that as Lacey rendered no services in causing 
the homologation of the tableau of assessment, he is entitled to no com- 
pensation on account thereof; that he, the intervenor, was Assistant City 
Attorney when the petition was filed, but he ceased to hold said office 
when the judgment of homologation was subsequently entered up on 
his motion, and that he abandons to the city three-fourths of the ten per 
cent counsel fees stated in the judgment, and only claims one-fourth 
thereof, the same being a reasonable and fair compensation for his pro- 
fessional services rendered in said case subsequent to the severance of 
his connection with the city as Assistant City Attorney. 

The court gave judgment rejecting the demand of plaintiff, and gave 
the intervenor judgment decreeing him to be the owner of one-fourth 
of the ten per cent counsel fees stated in said judgment of homologa- 
tion. 

From this judgment, plaintiff, George S. Lacey. and the city of New 
Orleans have appealed. 

There are several reasons which, in our judgment, are conclusive 
against the pretensions of plaintiff— 

First—Assuming he performed the service of causing the homologa- 
tion of the tableau of assessment, which was opposed by no one, we 
think, so far from being entitled to this large fee, Lacey, the City Attor- 
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ney, was prohibited from receiving any compensation whatever by sec- 
tion thirty-one of act No. 7 of the extra session of 1870, being the new 
charter of, the city, which provides “that it shall be the duty of the 
Council, at its first regular meeting after its induction into office, or as 
soon thereafter as practicable, to elect a secretary. * * * Also 
a City Attorney, learned in the law, who shall be the legal adviser of the 
corporation in all matters in which legal advice may be necessary, and 
shall represent the corporation in all judicial proceedings and actions to 
which it may be a party or in which it may have an interest, and shall in 
all cases, when required by the Mayor or any Administrator of depart- 
ment, furnish a written opinion of the legality or constitutionality of 
any law or ordinance to be submitted to or pending before the Council, 
or as to any questions involved in the discharge of their respective 
duties. He shall hold his office for a term of two years, unless sooner 
removed as provided for in this act, au! shall receive a salary, to be 
Jived by the Common Council, not to exceed six thousand dollars per an- 
num; he shall be allowed no extra fee or compensation, nor shall any 
other attorney be appointed to assist him, unless by a vote of a major- 
ity of the members of the Council, and shall be empowered to employ 
one or more clerks as the Council may deem necessary and allow.” 

fhe meaning of this section could hardly be made plainer than it is 
set forth in the language employed by the General Assembly. It defines 
the duties of the City Attorney, not only in regard to the advice he shall 
give in all matters relating to the corporation or which concern the 
Mayor and Administrators, but in precise terms it declares that the City 
Attorney “shall represent the corporation in all judicial proceedings and 
actions to which it may be a party or in which it may have an interest.” 
* * * And it also declares that his salary shall be fixed by the 
Common Council at a sum “ not to exceed six thousand dollars’ he shall 
be mlowed no extra fee or compensation, nor shall any other attorney 
be appointed to assist him, unless by a vote of a majority of the 
Council.” * ° - 

The proceeding to homologate the third drainage assessment, if insti- 
tuted and conducted by plaintiff, was but a discharge of a duty devolv- 
ing on him as City Attorney, because the law creating the office required 
him to represent the corporation in all “ proceedings and actions to which 
it was a party.” And for the discharge of this and other duties his com- 
pensation was limite to a salary of six thousand dollars, and he was 
prohibited from receiving any extra fee or compensation, “unless by a 
vote of a majority of the members of the Council.” : 

Has the plaintiff been allowed an extra fee for homologating the tab- 
leau of assessment of the Third Drainage District? There is nothing in 
the record to show that such a fee was allowed “by a vote of a majority 

° 15 
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of the members of the Council,” or, indeed, that any vote was ever taken 
in regard to it. Plaintiff, however, contends that when the Council 
assigned him to the duty of attending to the drainage case it impliedly 
consented that he should have the ten per cent allowed by the act of 
1861 for counsel fees and costs against delinquent taxpayers. 

A sufficient answer to this is that if plaintiff attended to the suit he 
merely performed one of his duties specified in section 31 of the charter, 
and for which with other duties that section limited his compensation to 
a salary not to exceed six thousand dollars; and as it prohibited extra 
compensation without a vote of a majority of the members, the Coun- 
cil could give no implied consent nor (lo anything to increase the com- 
pensation except in the manner required by said section. Plaintiff also 
contends that the act of 1861 in regard to the drainage districts, requiring, 
when the tableau of assessment is ho nologated that the delinquent 
taxpayer shall be condemned in the additiona, sum of ten per cent for 
counsel fees and ¢ »sts, entitles him to this remuneration, notwithstand- 
ing the prohibitive feature of the city charter, because the former is a 
special law and is not repealed by the latter, which is a general law. 
The fallacy in this position lies in assuming that the cnarter of the city 
is a general law. Both acts are special statutes, one in regard to the 
drainage districts, and section thirty-one of the other in regard to the 
office of City Attorney. They have different objects; and the latter is 
the law applicable to the claim for extra compensation set up by plain- 
tiff, and must control in determining his rights in relation thereto. 

Another argument which the plaintiff makes in support of his demand 
to be decreed a part owner of the judgment which the city of New Or- 
leans. obtained against the delinquent taxpayers, is the assertion that 
the city has no interest in said judgment or the ten per centum attor- 
ney’s fees and costs recovered therein, because by act No. 30 of the acts 
of 1871 the city of New Orleans occupies only the position of a fiduciary, 
that the real beneficiary is the Mississippi and Mexican Gulf Ship Canal 
Company, that the city “acquired nothing and became the possessor of 
nothing” under said statute, and is without interest to set up abstract 
questions of law to defeat plaintiffs demand. What does plaintiff sue 
for? He brings a suit in the nature of a petitory action to be decreed 
the part owner of an incorporeal thing, a judgment which New Orleans 
recovered against various delinquent taxpayers when homologating the 
drainage assessment of the Third Drainage District. Instead of being 
satisfied to recover upon the strength of his own title, plaintiff proposes 
to oust the defendant, the city of New Orleans, of part of tne judgment 
which she recovered on the alleged weakness of the title which she 
holds. 

But if it be true that the Mississippi and Mexican Gulf Ship Canal 
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Company are the real beneficiaries of the drainage laws, the real owners 
of the judgment in question (the title of which is nominally in New Or- 
leans), why did not plaintiff cause them to be made parties before putting 
at issue the title of said judgment or demanding that the adjudication 
be made in relation to the title or the ownership of said judgment or any 
part thereof? How can this court adjudicate upon the title of the judg- 
ment which New Orleans recovered in homologating the drainage assess- 
ment of the Third Drainage District, or any part thereof, when, as plaintiff 
claims, the real owners of said judgment have not been sued and are 
not before the court ? 

But plaintiff is estopped from denying that the ownership of the 
judgment in question is in New Orleans by the judicial admissions in the 
petition for the homologation of the tableau of assessment, which peti- 
tion he claims that he filed, through his subordinate, Rufus Waples, the 
Assistant City Attorney. In that petition which Waples, the Assistant 
City Attorney, filed in behalf of New Orleans to homologate the drainage 
assessment, it is alleged that the city was “subrogated by law to the 
rights, powers, and facilities possessed by the commissioners of the several 
drainage districts; 
in the capacity aforesaid.” 

Will an attorney-at-law, in the face of his own judicial admissions in 
a suit which he brought for a client, be permitted, when he comes to sue 
to be decreed a part owner of the judgment thus obtained, to allege that 
his former client had no interest in the suit and judgment, and therefore 
has no interest in contesting with him in regard to the title or ownership 
of said judgment? that by a statute in force prior to said suit and 
judgment his client had no title to the claim set up in said suit ; indeed, 
never was the owner of the judgment; and therefore the said client has 
no right to resist the demand of himself to be decreed part owner of 
said judgment ? 

It is a rule of general application that a defendant in court will be re- 
quired to do what he ought to have done out of court, The city of New 
Orleans has been made a defendant and called by plaintiff into this liti- 
gation to do what? To transfer to plaintiff a part of the judgment 
homologating the drainage assessment. But the exigencies of plaintiff's 
ease force him to take the position that New Orleans is really not the 


, 


and judqment is prayed “in favor of your petitioner 


owner of the judgment in controversy, and therefore has no right to set 
up legal defenses. 

Then, what cause of action has he against New Orleans, and why was 
she brought into court? But it seems to us New Orleans is the real 
beneficiary in the drainage laws, is the owner of the judgment, and is the 
person entitled to enforce its collection, A party who has the exclusive 
right to merge a claim intowa judgment, and after judgment to make the 
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money on execution, must be regarded in law as the owner of said judg- 


ment. 

Under the drainage statutes New Orleans had the undoubted right to 
merge into judgment every claim against delinquent drainage taxpayers, 
and the right to enforce the collection thereof. The city is the beneficiary; 
her territorial possessions are to be drained and protected from over- 
flows, and consequently the lots and squares within her limits are made 
more valuable, and the health of her inhabitants improved. 

Now, what is the interest of the Mississippi and Mexican Gulf Ship 
Canal Company in the judgment, the title of which is the subject of this 
controversy ? 

They are not the owners of the judgment. If every one of the delin- 
quent taxpayers condemned in said judgment should become insolvent, 
the loss would not fall upon said company. If every cent due in said 
judgment should at once be collected, or at once be lost, the Mississippi 
and Mexican Gulf Ship Canal Company would neither be enriched, nor 
impoverished, as the one or the other contingency might happen; unless, 
perhaps, the whole city should become insolvent. 

The Mississippi and Mexican Gulf Canal Company, however, have an 
indirect interest; they are the contractors to do the work of draining 
the city under the supervision of the city surveyors; they have an inter- 
est in the solvency of the party for whom they are employed to work; 
and as the work progresses, from month to month, they may require 
payment out of the funds set apart for the purpose, 

In the act of 1871 the State made a contract for the benefit of the city 
of New Orleans and the inhabitants thereof with the Mississippi and 
Mexican Gulf Ship Canal Company, to build levees, cut canals and 
ditches necessary to effectually drain the city, requiring the work to be 
done under the supervision of the city surveyors, requiring New Orleans 
to pay for such work as it progresses, from month to month, at prices 
stated in the act, and requiring the city to take in hand the collection of 
all the drainage assessments, and, as it becomes necessary, to make new 
drainage assessments and collections and apply the money to the pay- 
ment of the expense attending the drainage of New Orleans as contem- 
plated in said act. 

The fact that the State made the contract in behalf of the city affects 
the interest of New Orleans in the beneficial results contemplated by 
said act, no more than if the contract had been made by the city herself. 
The fact that under this contract New Orleans is required to apply the 
proceeds of the judgment, when collected, to the discharge of the debt 
for keeping up the drainage of the city does not impair her ownership 
of the judgment any more than the obligation incurred by the city to 
apply any and every other revenue to the purpose for which it was 
appropriated. 
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We conclude, therefore, that New Orleans has an interest in the judg- 
ment in question, and can set up legal defenses. Also, the legal defense 
set up is a good one, that by section thirty-one of the charter plaintiff 
as City Attorney was prohibited from receiving any extra compensation. 

The prohibitive clause of the charter also defeats the pretensions of 
Waples, the intervenor. For, assuming that the judgment was entered 
up by him after he had ceased to be the Assistant City Attorney, he 
knew from said prohibitive clause of the charter that the Council could 
not employ an attorney to assist the City Attorney, “ unless by a vote of 
a majority” of the members thereof. He was not thus employed, and 
he can not compel the city to allow him a fee in the case. 

It is therefore ordered that the judgment, as to plaintiff, rejecting his 
demand, be affirmed with costs; and as to the intervenor, that the judg- 
ment in his favor be annulled and that his demand be rejected with costs 
of the intervention. 

Rehearing refused. 

Mora@an, J. dissenting. The Legislature in 1858 (Acts 1858, p. 114,) au- 
thorized an assessment upon real estate within the limits of the city of 
New Orleans, and appointed drainage commissioners to carry on the 
drainage thereof. In 1861 (Acts 1861, p. 43.) the Legislature prescribed 
the mode in which the taxes levied in conformity with the act of 1858 
should be collected, and fixed a commission of ten per cent for counsel 
fees and costs. In 1871 (Acts, p. 75,) the Legislature intrusted the drain- 
age of the city to the Mississippi and Mexican Gulf Ship Canal Com- 
pany, a company then in existence. The Administrators of the city of 
New Orleans were subrogated to all the rights, powers, and facilities 
possessed and enjoyed by the drainage commissioners. The drainage 
tax when collected to be placed to the credit of the Mississippi and 
Mexican Ship Canal Company and held as a fund to be applied only to 
the purposes of drainage. 

George S. Lacey was City Attorney from May, 1870, to December, 1874. 
The city charter under which he held his office provides that he shall 
hold his office for a term of two years, unless sooner removed, “ and 
shall receive a salary to be paid by the Common Council, not to exceed 
six thousand dollars per annum. He shall be allowed no extra fee or 
compensation, nor shall any other attorney be appointed to assist him, 
unless by a vote of a majority of the members of the Council.” Acts 
1870 (extra session), p. 43. By ordinance of the tenth of May, 1870, the 
salary was fixed at six thousand dollars per annum. 

The office of Assistant City Attorney was created by ordinance of the 
city of New Orleans, passed on the tenth of May, 1870. His salary was 
fixed at the rate of thirty-five hundred dollars per annum. It was also 
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provided that the office could be dispensed with at any time by a vote 
of the Council. 

Rufus Waples was appointed Assistant City Attorney under this ordi- 
nance, 

On the twenty-ninth of November, 1871, the following letter was 


addressed to Mr. Lacey: 
“ MayoraLty OF NEw ORLEANS, | 
“ New Orleans, November 29, 1871. 4 


“ George S. Lacey, Esq., City Attorney: 

“ The Council, in committee, have had under consideration the matter 
of the collection of drainage tax, and they deem it a matter of very 
great importance that it shall have the individual attention of one of 
our attorneys. They have therefore directed me to suggest to you to 
assign Mr. Waples to that duty, and to relieve him from the manage- 
ment of all new suits, and, as far as may be consistent with the city’s in- 
terests, from the further prosecution of the suits in which he may now 
be engaged. 

“ (Signed) BENJ. F. FLANDERS, Mayor.” 


In conformity with the above suggestion, on the same day, Mr. Lacey 
wrote Mr. Waples as foliows: 


“Rufus Waples, Esq., Assistant City Attorney: 

“You are hereby assigned to the duty of collecting the drainage as- 

sessment, to the exclusion of all other professional duties, except atten- 
tion to the following cases.” Here follows a list of cases not necessary 
to enumerate. 
’ The assessment rolls were made out according to law, and proceed- 
ings were instituted upon them. These proceedings were conducted by 
Waples, Assistant Attorney. They were instituted in April, 1872, in the 
Superior District Court of New Orleans. 

On the eighth of November of the same year, “on motion of Rufus 
Waples, attorney for the petitioner,” and on his producing due proof it 
was adjudged that the “assessment roll be and it is hereby approved 
and homologated, and this approval and homologation shall operate as 
and is a final judgment against the property described as assessed, in 
said roll, and also against the owner or owners of each property re- 
spectively, with ten per centum in addition to the amount assessed for 
counsel fees and costs as provided by law, with interest at the rate of 
six per cent per annum from the date of the assessment thereof accord- 
ing to law.” 

At the time this judgment was rendered Waples’s official relations 
with the city had ceased. He made the motion after consultation with 
Mr. Shaw, one of the Administrators, and Mr. Mayo, the clerk intrusted 
with the making out of the assessment rolls. 
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Under this judgment the city has colleeted a number of assessments 
and, with them, the ten per cent in addition awarded by the judgment. 

Lacey claims that this ten per cent is due to him. Waples says that 
one-fourth thereof belongs to him as a quantum meruit. 

The city says they all belong to her, as Lacey and Waples were both 
salaried officers of the city, and can only claim the salaries attached to 
their respective offices. 

Tt will be observed that the city does not object to the collection of the 
ten-per-cent tax. It objects simply to paying it out after it is collected. 
It seems to me that the city has no claim to this money. She is entitled 
to the amount of tax levied and collected, and no more, because the law 
designates to what purposes the penalty shall be appropriated. 

It is clear, also, we think, that the judgment against the delinquent 
payers of the drainage tax is now final. The law provides that ten per 
cent in addition to the tax shall be paid by the contributors, and desig- 
nates that this ten per cent shall be assessed for the payment of counsel 
fees and costs. When, therefore, the judgment is collected, the penalty 
is also to be collected, for the purposes above stated. To whom is this 
penalty to be paid? Not to the intervenor, I think, for he was directed 
to give his attention almost entirely to this part of the business of the 
office, and his salary must be considered compensation for his services 
while he was acting as Assistant City Attorney. He is not entitled to a 
quantum meruit, because he was not employed by the city, after his offi- 
cial connection had ceased, to represent her, and he was no longer Assist- 
ant Attorney when the judgment by default was confirmed. He acted, 
as it appears, at the instance of one of the Administrators of the city 
and one of the clerks in one of the departments thereof, but neither the 
Administrator nor the clerk had the necessary authority to employ him. 
He must therefore be considered as a volunteer, a service which is usu- 
ally rendered without pay and without thanks. 

Who had control of all suits for or against the city during the time 
these proceedings were carried on? I think this question is answered 
by the resolution of the Board of Administrators passed on the twenty- 
ninth of May, 1872, which is subsequent to the assignment of Waples to 
duty in the drainage cases. The resolution is as follows: 

“ Resolved, That the City Attorney, in the opinion of the Council, has 
direction and control of all suits by or against the city, including drain- 
age, and all special or assistant attorneys and officers of the legal de- 
partment are required to report to him and act under his direction in all 
cases in which he may not recuse himself.” 

It scarcely needed the resolution of the board to give Lacey, the City 
Attorney, authority to direct the Assistant City Attorneys, for they were 
all, necessarily, subordinate to him, but the resolution was adopted, and 
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if his authority in the premises could have been questioned, the resolu- 
tion of the board under which he acted put the question at rest. By 
it direction and control of all suits in which the city was interested, in- 
eluding drainage, were asserted to be in him, and all the assistant city 
attorneys were required to report to him and act under his instructions 
in all cases where he was not recused. 

The proceedings then, under the drainage assessments, like all other 
legal business of the city, were necessarily under his control and direec- 
tion. Therefore, in my opinion, if any one is entitled to the ten per cent 
he is. The city claims that he is not entitled to it, because he was a 
salaried officer, and prohibited from receiving any more than the fixed 
amount thereof. Strictly speaking, this is not correct, for, as I read the 
ordinance, he could receive extra compensation upon the vote of the 
Council. But, for the purposes of this case, it may be assumed that 
ordinance was prohibitory. What would be the extent of its application ? 
Lacey would not have been entitled to claim any extra compensation from 
the city. Well, he doesn’t claim any extra compensation from the city. 
Should this judgment go in his favor, the city will not be called upon to pay 
him one dollar out of its revenues or property. All he can receive is the 
sum already collected and whatever may be collected from the drainage 
assessments hereafter. It is the taxpayers who will pay him, not the city, 
and whether they pay to him or to the city is, it may be assumed, a 
matter of indifference to them. Whether they could have been relieved 
from the penalty if they had defended the suits brought against them 
is another matter. But they did not, and the judgment is now final 
against them, payment of which, in toto, they can not escape. 

Now, there is nothing in the ordinance creating the office or fixing the 
salary of the City Attorney which prohibits him from receiving compen- 
sation from other sources. And as the Legislature enacted that ten per 
cent on the drainage assessment should be added to the amount assessed 
to be due by the payers of this assessment, for counsel fees and costs, 
and as the Legislature intrusted the collection of these assessments to 
the city, the City Attorney is, I think, entitled to the provision stipulated 
in the act in favor of the counsel who should, by judgment, enforce their 
coliection. 

The amount in controversy is, I think, much exaggerated, for the fees 
depend upon the collection of taxes on land a part of which is under 
water and not worth the tax. But, great or small, I think the law gives 
it to Lacey, and that he is therefore entitled to it. 

I therefore dissent. . 

Mr. Justice Taliaferro concurs in this opinion. 
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No. 6090. 
JOURDAIN SAVOLE, ADMINISTRATOR, Vs. PLERRE A. 'THIBODEAUX. 


The court a qua in this case perpetuated the injunction so far as to suspend the exe- 
cution of a judgment to the amount of four hundred dollars, credited on the 
judgment, and in other respects dissolved it without damages and at the costs of 
the plaintiff in injunction. 

The defendant, having obtained a new trial, moved to dissolve the injunction on 
matters apparent on the face of the papers, stating: 

First—That the plea is one of compensation. 

Second—That the law prohibits the injunction of an entire judgment under a plea of 
partial set-off. 

Third—Insufficiency of the bond. 

The court below decided correctly that, in relation to the first ground, the plea that 
the judgment was credited with four hundred dollars must be taken as true for 
the purpose of the rule; and in relation to the second and third grounds, that 
they were good: that a bond for double the amount of the sum elaimed to have 
heen paid should have been given. 

But, in conformity with the jurisprudence of this State. the judge a quo properly 
ruled that, although an injunction may have been imprudently granted, it will 
not be dissolved when it is plain from the record that the party would be entitled 
to the writ immediately. 

oo from the Fifteenth Judicial District Court, parish of La- 
41 fourche. Beattie, J. J. S. Goode, for plaintiff and appellant. C. Anob- 
loch, for defendant and appellee. 

TauiaFerno, J. .' The defendant, having purchased at a probate sale, in 
the year 1869, of the property of the succession of Jourdain Savoie two 
tracts of land, executed in favor of the administrator two promissory 
notes, each for the sum of three hundred and fifty dollars, payable 
respectively in the month of Mareh of the years 1870 and 1871, a mort- 
gage and vender’s privilege in favor of the succession to secure their 
payluent. ’ 

In the year 1873, the aciministrator instituted an action via ordinaria 
to enforce payment of these notes, ob ained judgment, and caused execu- 
tion to be issued. Thereupon the defendant enjoined the sale on the 
ground that the execution had issued for the sum of $805, with interest 
at eight per cent on half that amount from first of April, 1870, for and 
like rate of interest on the other half from the first of April, 1871, and for 
costs of suit, when really the judgment was credited with the payment 
of four hundred dollars as of date April 1, 1869, The answer to the in- 
junction suit denies that plaintiff is entitled, even under his allegations, 
to an injunction, and that the same was wrongfully issued, no bond 
having been given as required by law. He prayed a dissolution of the 
injunction, with damages, ete. P 

The judgment of the lower court perpetuated the injunction so far as 
to suspend the execution of the judgment to the amount of four hun- 


dred dollars credited on the judgment, and in other respects dissolved 


it without damages, and at the costs of the plaintiff in injunction. The 
16 
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defendant applied for and obtained a new trial. He moved to dissolve 
the injunction on matters apparent on the face of the papcrs; stating, 
first, that the plea is one of compensation; second, that the law prohibits 
the injunction of an entire judgment under a plea of partial set-off ; 
third, insufficiency of the bond. 

The court decided that, in relation to the first ground, the plea that the 
judgment was credited with four hundred dollars must be taken as true 
for the purposes of the rule; and in relation to the second and third 
grounds, that they were good; that a bond for double the amount of the 
sum claimed to have been paid should have been given. But in con- 
formity with the jurisprudence of the State, he ruled that although 
an injunction may have been imprudently granted it will not be dis- 
solved when it is plain from the record that the party would be entitled 
to the writ immediately. 

The motion was overruled and the defendant in injunction appealed. 

We think the judgment was properly rendered. 21 An, 324; 23 An. 171; 
25 An. 222 and 670. 

It is therefore ordered that the judgment appealed from. be affirmed 
with costs. 


No, 6084. 
State oF Lovisiana vs. Jack ‘THomas, ALIAS BLIND JAcK. 


Admitting it to be good law that. under an indictment or information tor burglary 
and larceny, the jury may find the aceused guilty of both, or either of them, 
the accused in this case had no cause to complain of the charge by the judge, as 
it was more favorable to him than it would have been with the additional charge 
asked by his counsel. Under the charge they were to find him guilty of both 
erimes, or not guilty of either : whereas. under the other charge asked for, they 
would be authorized,in case they did not find him guilty of burglary, to find 
him guilty of larceny, He was therefore in a better position under the charge as 
given than he would have been under the one that was asked. Under such cir- 
cumstances it is not necessary to reverse the judgment and remand the case for 
a new trial. 


pone from the Fifteenth Judicial District Court, parish of La- 
JA fourche. Beattie, J. 7. L. Winder, District Attorney, and A. P. 
Field, Attorney General, for plaintiff and appellee. Clay Knobloch and 
J. S. Billien, tor defendant and appellant. 

Howe, J. The defendant, having been found guilty on an informa- 
tion for burglary and larceny, and sentenced to imprisonment at hard 
labor in the Penitentiary for ten years, appealed. 

On the trial the district judge charged the jury that “ under the in- 
formation the jury were restricted to two verdicts, to wit: ‘ guilty’ or 
‘not guilty,’ whereupon counsel for accused asked his honor to charge 
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the jury that they could likewise, under the information in said case, 
bring in a verdict ‘ guilty of larceny, which charge his honor, the judge, 
refused to give, whereupon counsel for the accused reserved this bill of 
exceptions.” Admitting it to be good law that, under an indictment or 
information for burglary and larceny, the jury may find the accused 
guilty of both or either offense, the accused in this case had no cause to 
complain of the charge given by the judge, as it was more favorable to 
him than it would have been with the additional charge asked, for under 
the charge given the jury would have to find him not guilty, although 
they might think him guilty of larceny only. Under the charge they 
were to find him guilty of both crimes or not guilty of either, and if 
they should think him not guilty of burglary, but guilty of larceny, then 
they would have to find him not guilty; whereas, under the additional 
charge asked, they would be authorized, in such contingency, to find 
him guilty of larceny. He was therefore in a better position under 
the charge as given than he would have been, had the judge given also 
the charge asked for. We do not think, under the cireuinstances, it is 
necessary to reverse the judgment and remand the case for another 
trial. The jury evidently thought the accused guilty of both crimes. 
Judgment affirmed. 


No, 4520. 


Warren Barry anp Mus. Aupricnw vs. Crry oF CARROLLTON, Mayor, 
AND CoUNCIL. 


The evidence in this case shows that plaintiffs have never been paid for the land 
occupied by the streets, described in their petition, although another person was 
paid for a strip of his land situated in the same locality: that these streets have 
been opened from four to seven years: that they have heen ditehed, improved, 
and oecupied by the city of Carrollton: that there has been no formal ordinance, 
however, directing the opening of these streets. The charge that the streets 
have been dedicated to public use by the owners is wh lly unfounded. The eon- 
elusion is that the plaintiffs ought to recover the value of their property which 
was taken and oceupied by the city of Carrollton, and which is proved to be worth 
twelve hundred dollars, 


4 PPEAL, from the Second Judicial District Court, parish of Jefferson. 
LA. Pardee, 3. Clarke, Bayne & Renshme, for plaintiffs and appellants. 
W. Scott, Z. McKay, and B. F. Jonas, for defendants and appellees. 

Wyty, J. Plaintiffs, the owners of the strips of ground occupied as 
Plum and Dublin streets in the city of Carrollton, bring this suit against 
said corporation for fifteen hundred dollars, the alleged value of said 
property, for which they have never been compensated, The defense is 


that the streets were never appropriated or oceupied or taken without 
compensation; that if they were laid out and used by the public the 
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same was done by the acts of plaintiffs themselves and fo the sole ben- 
efit arising therefrom to themselves by said voluntary dedication. De- 
fendant avers that the opening of said streets was never sought by said 
city, nor has said city by any act required the opening of said streets: 
that they are not necessary or needful to said city, and that they were 
dedicated to the public by the plaintiffs’ own acts. 

The evidence shows that plaintiffs have never been paid for the land 
occupied by these streets, although another person, Whitney, was paid 
for a strip of his land, being a part of Dublin street; that these streets 
have been opened from four to seven years; that they have been ditched, 
improved, and occupied by the city of Carrollton; that there has been 
no formal ordinance, however, directing the opening of these streets. 
The charge that the streets have been dedicated to ‘public use by the 
owners is wholly unfounded. The value of the property is proved to be 
twelve hundred dollars. 

Our conelusion is that the plaintiffs ought to recover the value of 
their property taken and oceupied by the city of Carrollton, 

It is therefore ordered that the judgment herein in favor of defendant 
be annulled, and it is decreed that plaintiffs recover of the city of New 
Orleans, the successor of the city of Carrollton, twelve hundred dollars, 
with legal interest from judicial demand, and costs of both courts. 


No. 4701. 


J. P. Broapweiut vs. Henry SmitH er aL. W. F. Oapen, INTERVENOR. 


This case is one not within the jurisdiction of this court, being a suit against ten 
different persons on ten distinet contracts and the amount in no one exeeeding 
five hundred dollars. These claims can not be considered as consolidated with 
the consent of parties. 2 

The fact that the evidence which may have been offered in support of defendants’ 
exception was not taken down, does not conclude them, as the petition itself 
shows the contracts and debts to be separate and independent, and not one of the 
elaims to amount to five hundred dollars. 

The issue between plaintiff and intervenor can not give jurisdiction to this eourt. 
The intervention must follow the principal demand. Uf the latter be dismissed 
the former must go with it. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 
tL Breaux, Fenner & Hall, for plaintiff and appellant. Senrmmes & Molt, 
for defendants and appellees. 

Howe tt, J. The plaintiff has appealed from a judgment dismissing 
his demand and dissolving the writ of sequestration obtained by him. 

The case is one not within the jurisdiction of this court, being a suit 
against ten different persons on ten distinct contracts and the amount 
in no one exceeding five hundred dollars. It can not be considered as 
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ten cases consolidated by consent of the parties to bring it within the 
authority of Heirs of Ballio vs. Prudhomme et al., 8 N.S. 338, cited by 
plaintiff. The defendants resisted their being joined in one suit in the 
court below, and they resist it here. The fact that the evidence which 
may have been offered in support of their exception was not taken 
down, does not conclude them, as the petition itself shows the contracts 
and debts to be separate and independent, and no one of the claims to 
umount to five hundred dollars. Nor can the issue between plaintiff and 
intervenor give jurisdiction to this court. The intervention must follow 
the principal demand, If the latter be dismissed the former must go 
with it. C. P. article 392, 

It is therefore ordered that the appeal herein be dismissed with costs. 


tehearing refused, 


No. 4656. 


THe New Or-eans, Fuortpa, AND Havana STEAM: HIP CoMPANY VS. THE 
Ockan Dry Dock Company. 


The plaintiffs sue the defendants for the amount of subseription by the latter to the 
stoek of the former. But the subscribing to the stoek of the plaintiffs is not invi- 
dental to, nor necessarily connected with, the purpose and business for which 
the defendants were organized as a company, and is clearly beyond the power and 
nuthority conferred by the charter. The owning and navigating of steamships is a 
distinct business, and it seems rational that the doeking and repairing of such 
vessels would be the subordinate, secondary consideration, and not that the own- 
ing of stock in a steamship company would be an incident to the business ot 
docking and repairing vessels. It follows that the obligation set out in plaintiffs’ 
petition can not be enforeed. 

A corporation, being the creature of the law, possesses only those powers which the 
charter of its creation confers upon it, either expressly or as incidental to its 
very existence, 

The modern doctrine is to consider corporations as having such powers as are 
specifically granted by the act of incorporation, or are necessary for the purpose 
of carrying into effect the powers expressly granted, and not as having any 
others. 

Corporations can not enter into a business other than that which they are authorized 
by law to do, and persons dealing with the managers must take notice of the 
limitations imposed upon their authority by their charters. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
A J. Leovy & Monroe, for plaintiffs and appellants. Bentinck Egan for 
defendants and appellees. 

Howeit, J. The plaintiffs sued the defendants for the amount of sub- 
scription by the latter to the stock of the former. The defense, among 
other grounds, is that the alleged subscription is ultra vires, the defen- 


dant company being incorporated solely for “the building and maintain- 
ing or purchasing one or more docks, and the docking, repairing, and 
building of river and sea-going vessels, and for such other business as 
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belongs or is incidental to the purpose and business aforesaid,” and not 
to incorporate other companies or take stock therein. 

The plaintiffs contend that, by the testimony of the president of the 
defendant company, the subscription was made as being incidental to the 
objects for which his company was incorporated, as the inducement “ was 
that the dry dock company should have the business of docking and re- 
pairing the vessels of the steamship company.” This position, that the 
subscription was incidental to the business of the defendants, within the 
purview of their charter, is a deduction from the evidence on the merits 
of the case, and if it be accepted as proven, the evidence also shows 
that the defendant company did not get the business of docking and 
repairing the vessels of the plaintiff company; and hence the latter can 
derive no advantage from the position. | 

But the subscribing to the stock of the plaintiff company is not inei- 
dental to nor .necessarily connected with the purpose and business for 
which the defendant company was organized, and is clearly beyond the 
power and authority conferred by the charter. The owning and navi-__ 
gating steamships is a distinct business, and it seems rational that the 
docking and repairing of such vessels would be the subordinate, second- 
ary consideration, and not that the owning of stock in a steamship 
company would be an incident to the business of docking and repairing 
vessels. It follows that the obligation set out in plaintiffs’ petition can 
not be enforced. 

“A corporation, being the creature of the law, possesses only those 
powers which the charter of its creation confers upon it, either expressly 
or as incidental to its very existence.” 7 An. 314. 

“The modern doctrine,” says Chancellor Kent, “is to consider corpo- 
rations as having such powers as are specifically granted by the act of 
incorporation, or are necessary for the purpose of carrying into effect 
the powers expressly granted and not as having any others. * * * As 
corporations are the mere creatures of the law, established for special 
purposes, and deriving all their powers from the acts creating them, it 
is perfectly just and proper that they should be obliged strictly to show 
their authority for the business they assume and be confined in their 
operations to the mode and manner and subject matter prescribed.” 2 
Kent, sections 279, 299. 

In the case of Pierce vs. Madison, 21 Howard 441, the Supreme Court 
of the United States held that corporations can not ent r into a business 
other than that which they were authorized by law to do, and persons 
dealing with the managers must take notice of the limitations imposed 
upon their authority by their charters. And hence, where railroad com- 
panies, without authority of law, assume to purchase a steamboat, to 
be run in connection with their railroad, the notes given for their boat 
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were void, and the holder could not recover on them against the corpo- 
ration. 

And in the case of Sumner vs. Marcy, 3 Woodbury & Minot’s Rep. 105, 
it was held that a manufacturing company can not legally invest money 
in a bank for the purpose of carrying on the banking business, nor can 
it, issue promissory notes in payment of shares in a banking company 
which will bind the corporation or its members. 

These principles of law, so well settled and fully recognized, apply to 
the subscription to stock in this case. 

Judgment affirmed. 


No. 5903. 


Succession oF BERNARD Sroitz. ON APPEAL FROM JUDGMENT CANCELING 
MORTGAGES. 

This succession was not administered as a vacant one, and whatever doubts may 
have existed at some time in regard to the right to sell for cash succession prop- 
erty to pay debts for less than the appraisal thereof they should now be regarded 
as settled by the repeated decisions of this court. Under the jurisprudence of 
this State, at least, this principle has become a rule of property which should 
not be disturbed. 

PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
A Buck & Dinkelspiel and George H. Braughn, for executrix and ap- 
pellee. McEnery, Ellis & Ellis, for defendant and appellant. 

Lupe.ine, C. J. The executrix of the succession obtained an order to 
sell property to pay debts. The piece of property upon which the appel- 
lant held a mortgage was sold for cash for less than its appraisement, 
and on arule having been taken against the mortgagee to show cause 
why the mortgage should not be canceled by the Recorder of Mortgages, 
he urged the nullity of the sale, because it was sold for cash and for less 
than its appraisement, claiming that the property should have been sold 
on a credit of one and two years ; or, it it could have been sold for cash 
at all, only for its appraised value. 

This succession was not administered as a vacant succession, and 
whatever doubts may have existed at some time in regard to the right to 
sell succession property to pay debts tor less than the appraisal thereof 
we think, should now be regarded as settled by the repeated decisions of 
this court. See 7 La. 317; 13 La. 86; 10 Rob. 398. In the last-named 
case this court said: “It has been repeatedly held that when the sale is 
made to pay debts, the property may be sold for less than the appraise- 
ment.” This was reaffirmed in 11 Rob. 510; 2 An. 967; and 4 An. 579. 

We can not regard the decision in 12 An. 368 as overruling these 
decisions; no reference in it is made to the former decisions, and the 





SUPREME COURT OF LOUISIANA, 


Succession of Stoltz. 


opinion was based exclusively on articles 990, 991, and 992 of the C. P. In 
Richards, Administrator, vs. Denel et al. this court said : “The powers, 
rights, and duties of an administrator are assimilated by article 1042 to 
those of curators of vacant estates.” Under article 1051 “ He must pro- 
ceed to the sale of the property of the succession he administers, and to 
the settlement of its affairs * * * In such sales no law requires that 
the property shall produce its appraised value, or that a reappraisement 
be made in case the first estimation be not obtained.” In the succession 
of Wadsworth this court said : “The objection is put in argument upon 
the technical ground that the sale could not be made for less than the 
amount of appraisement in the inventory. We think this point is eov- 
ered by the cases of Tewles vs. Weeks, 7 La. 312, and Richards vs. Denel, 
11 Rob, 508. It is particularly to be observed in the present case that 
there are no minor heirs, and that the sale was ordered on a credit upou 
application of the administrator, and for the purpose of paying debts.” 
2 An. 967, Under the jurisprudence of this State, at least, this principle 
has become a rule of property which should not be disturbed. 

It is therefore adjudged that the judgment appealed from be affirmed 
with costs of appeal. 

TALIAFERRO, J., dissenting. I am clearly of the opinion that there is no 
law of this State that authorizes the sale of property of an estate for less 
than its appraised value where the sale is made for cash. The articles 1169 
and 1170 of the Civil Code do authorize the sale of the property of vacant 
estates for two-thirds of its appraised value on a credit of one and two 
years. Failing to bring two-thirds of its appraised value, it may be sold 
on a credit of one, two, and three years. These articles apply exclu- 
sively and especially to sales of immovable property of vacant estates 
which remain, after all the debts of the estate have been paid and the 
estate finally settled. In such cases, there being no heirs or persons en- 
titled to the remaining immovables who have appeared and claimed it, 
the law-giver directs that the curator shall retain the property twelve 
months to enable the owners to come forward and receive it. If no one 
entitled to the property presents himself within that time, the curator is 
directed to sell as above stated in conformity with the articles recited. 
In all sales made in pursuance of these articles the property is sold as a 
matter of expediency and not as a matter of necessity. It is sold on a 
credit and not for cash. It is sold in the interest of unknown owners, if 
any such should ever appear to receive from the State treasury the 
proceeds realized from the sale of it. It is sold in pursuance of public 
policy, which is against its remaining out of commerce. It is evident 
that the articles 1169 and 1170 have no application whatever to sales of 
succession property for cash to pay debts. 
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There is not besides those articles anything to be found in the Codes 
or Statutes of the State authorizing the sale of succession property for 
less than its appraised value when the sale is made for cash to pay debts, 
except, perhaps, in sales under executory process, where by the act im- 
porting confession of judgment there is waiver of appraisement. The 
articles 1164, 1165, 1166, and 1167 of the Civil Code treat of the mode of 
procedure in selling the property of vacant successions to pay debts; but 
these articles contain no provision in reference to whether the property 
shall bring its appraised value, or whether it may be sold for less, The 
articles 1668, 1669, and 1670 of the Civil Code treat of the duties of testa- 
mentary executors in regard to obtaining the means necessary to dis- 
charge the debts and legacies of sums of money to be paid out of a 
succession; but these articles are silent as to whether the property shall 
bring its appraised value or be sold for less. But these articles point in 
an uunistakable manner to the provisions of the Code of Practice, that 
do, in direct and plain terms, prescribe fully and clearly in every particu- 
lar, the formalities to be observed in selling the property of every kind 
of succession, in cases where the property is sold for the purpose of pay- 
ing the debts of the succession. Thus, article 1170 of the Civil Code 
prescribes that “the testamentary executor shall proceed to the sale 
above mentioned and to the payment of the debts of the succession in 
the same manner as is prescribed for curators of vacant successions.” 
Now, what is the manner prescribed for the sale of the property of va- 
cant successions? The entire proceedings fixed by law to be observed in 
sales of succession property to pay debts are found in articles 990, 991, 
and 992 of the Code of Practice, and they are found nowhere else, Article 
990 of the Code of Practice directs that - 

“Tt shall be the duty of the several judges of probate on the applica- 
tion of the creditors, or any creditor, of a vacant estate, to cause, on the 
requisite advertisement being made, so much of the property of said 
estate as is necessary to pay the debts of the same which may be due, to 
be offered for sale and sold at public auction to the highest bidder, for 
eash if the creditors require it, and if on thus offering said property for 
sale, the appraised value should not be bid and obtained, then the same, in 
not less than fifteen nor more than twenty-five days from the time it is 
thus offered, be sold at public auction, and after public advertisement, to 
the highest bidder, for what it will bring, on a credit of twelve months; 
provided that in all sales of effects belonging to successions, minors, or 
interdicted persons, on a credit, the purchaser shall give a twelve- 
months bond, with good security, to be approved by the representatives 
of the estate, minor, or interdicted person, and a mortgage retained on 
the property sold; if it be mortgaged property, the bond to be duly re- 
corded, so as to operate a mortgage, such bond to have force and effect 
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as twelve-months bonds taken in sales under writs of fieri facias; and 
the collection of such twelve-months bonds shall be enforced in the same 
manner as twelve-months bonds taken in accordance with articles 719 and 
720 of the Code of Practice, upon execution issued upon such twelve- 
months bonds by the clerk of the court which issued the order for sale 
of the property, and such clerks are hereby authorized and required to 
issue such executions on the demand of any person having the legal 
right to control such bond.” 

Article 991 directs that “it shall be the duty of the judge of probate 
in all cases of vacant estales, on the application of the creditors or of 
any creditor thereof, whose debt shall not then be due, to sell, after the 
usual advertisements upon the conditions contained in the preceding 
article, so much of the estate as will be sufficient to pay the claim or 
claims of the creditors who shall make the application, and in such 
terms of credit as will correspond with the falling due of the several 
claims of the creditors.” 

These two articles, it will be noticed, speak specially of vacant estates. 
Now comes the next article, 992, which applies the rules and principles 
laid down in articles 990 and 991 to all kinds of estates, in these terms, 
to wit: 

Article 992.—* The principles contained jn the two preceding articles 
shall apply to all successions accepted with benefit of invent: ry, whether 
the heirs or minors are of age, and to all suctygeions administered by 
administrations.” ’ 

But it is held that the jurisprudence of the ete Ms settled the doe- 
trine that when the sale of succession propetty is mile to pay debts, 
the property may be sold for less than its appraisement.\ I do not so 
understand the import of the decisions referred to to sustain this opin- 
ion. I propose to refer to these decisions and discuss their purport and 
meaning, as shown by the terms and expressions used and in reference 
to their contents. 

Fifth Louisiana, p. 454.—In this case the property was sold for its 
appraised value, and there is nothing which touches the question. 

Seventn Louisiana, p. 312.—The succession was insolvent. It was 
administered by the tutrix of her minor child. The tutrix treated it as 
insolvent estate, and made a surrender of it to the creditors. They fixed 
the terms on which the property was sold, and it) was sold for some- 
thing less than the appraisement. The tutrix, authorized by a family 
meeting, agreed to the proceedings of the creditors. The sale was held 
valid. The surrender of the estate was recognized as legal. The court said: 
“A sound interpretation of the law in relation to the administration of 
estates, whether vacant or accepted with benefit of inventory, will in many 
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cases authorize a departure from the rule requiring property of minors 
to bring its appraised value before it can be sold.” That case was one 
in point, because it was legally surrendered to the ereditors as insolvent, 
and the creditors by law were vested with the right of selling the prop- 
erty on their own terms. The minor in that case had no reversionary 
interest whatever in the property. The whole of it when sold did not 
pay the debts of the estate. The action taken by the tutrix and the 
family me ‘ting were entirely nugatory. Another instance supporting 
the announcement of the court is the exceedingly common case of sell- 
ing the property of estates on a credit of twelve months for whatever 
it will bring, without regaid to appraisement, where the purpose of sell- 
ing is the raising of money to pay debts. Yet another instance is where, 
in an authentic act, the benefit of appraisement of the mortgaged prop- 
erty is waived. But nothing decided in the case under consideration 
touches the question: Can the property of estates be legally sold for 
cash for less than the appraised value ? 

Eleventh Louisiana, 156.—The heirs appealed from a judgment ren- 
dered by a probate court homologating a sale. Jn argument it was 
contended that the property was sold for less than its appraised value, 
and the sale was therefore null. The court refused to consider the ob- 
jection, because it was not alleged in the pleadings. This case has no 
bearing on the question. 

Thirteenth Louisiana, 84.—Nothing appears in this case touching the 
point. It was remarked by the court that “ when creditors. sue for 
their debts and procure a sale of the estate for their payment, the land 
may be sold as in other cases, although minors be interested therein.” 

Tenth Robertson, p. 398.—It is here stated by the court that “it has 
been repeatedly held that when the sale is made to pay debts the prop- 
erty may be sold for less than the appraisement.” This is a mere repe- 
tition of what was said in some of the preceding cases just referred to, 
and does not come any nearer the point than they do. 2 An. 96. 

This case has no bearing on the question. Now, in the case of Fritz, on 
rule gaken by Davis, 12 An, 368, I think the court has directly decided 
the question. Here, the terms of sale of the property of a succession 
accepted with benefit of inventory were for cash. The property and 
immovables did not bring the appraisement. Held, that there was 
no sale which the purchaser could compel the tutrix to complete, 
although the property was ordered to be sold to pay debts. It 
should have been readvertised and sold on terms of credit of less 
than twelve months. Judge Merrick, the organ of the court, founded 
the judgment on articles 990, 991, and 992 which, in the decree, he quotes 
in extenso. Subsequent decisions have repeated in substance the vague, 
indefinite language used in most of the cases I have reviewed, and 
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which I contend do not authorize the sale of suecession property for 
less than its appraised value when sold for cash to pay debts, but go no 
further than to announce vaguely that the property of estates when 
sold to pay debts may be sold for less than its appraisement, which is 
true only in respect to sales on twelve-months credit. 

Rehearing refused. 


No. 5901. 
City oF New ORLEANS vs. Estate oF SAMUEL STEWART. 


Here the given name of the deceased in the suit of the city of New Orleans vs. the 
estate of Samuel Stewart is mentioned, and the constitution itself, as well as the 
statutory law, contemplates that a“ suecession * may be a plaintiff or defendant. 
This word “estate” is synonymous with “suceession.” This disposes of the 
objection that there was no defendant before the court, the notice having been 
published according to law. 

This suit not being probate is not embraced in the provisions of section seven of act 
No. 73 of 1872, nor in the clause in aet No. 2 of 1873, on this subject, in relation to 
section five of act No. 2.0f the special session of 1870. 

But, if it be conceded that section seven of act No, 73 of 1872 is still in foree, the juris- 
diction of tax suits against successions given by it to the Seeond District Court 
is merely concurrent, and not exclusive. This disposes of the objection that the 
judgment appealed from did not order the taxes to be paid in due course of ad- 
ministration. This requirement of the law applies to probate matters. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 

/ 

kins, J. B. F. Jonas, City Attorney, and Samuel P. Blanc, Assistant 

City Attorney, for plaintiff and appellee. Charles Louque, for defendant 

and appellant. 

Howe.., J. Mrs. Nisida Stewart, executrix, has appealed from a judg- 
ment against the “estate of Samuel Stewart” for taxes due the city of 
New Orleans, and she complains — 

First—-That the citation was not sufficient, because an estate or a suc- 
cession is a thing, and not a person, She cites the cases of City vs. Heirs 
of Schmidt, 10 An. 771, and City vs. Heirs de St. Romes, not reported. 
These cases do not sustain her position. The objection in them to the 
notice was vagueness, because it did not express the particular person 
by a given name whose heirs were to be cited. Here the given name of 
the deceased is mentioned, and the constitution itself, as well as the 
statutory law, contemplates that a “succession” may be a plaintiff or 
defendant. The word “estate” is synonymous with “sueeession.” This 
disposés of the second objection that there was no defendant before the 
court, the notice having been published according to law. 

The next objection is that the Superior District Court was without 
jurisdiction over the succession. She contends that although the act 
enacting the Superior District Court gives to that court jurisdiction of all 
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suits wherein the city of New Orleans is a party, yet it specially reserves 
to the Second District Court the exclusive jurisdiction it had before the 
passage of the act, and by section seven of act No. 73 of 1872 jurisdic- 
tion of tax suits against successions was conferred on the Second Dis- 
trict Court. 

The clause in act No. 2 of 1873 on this subject is in these words: “ And 
provided, further, that this act shall not be construed to prevent the Sec- 
ond District Court for the parish of Orleans from exercising all the 
powers granted by section five of act No. 2 of the special session of 1870.” 
That section reads: “That the Second District Court for the parish of 
Orleans shall continue to have exclusive probate jurisdiction, as provided 
by existing laws, and shall have power and authority to issue euch writs 
of injunction and mandamus as shall or may be necessary to the full ex- 
ercise of its probate jurisdiction.” 

This suit not being probate, is not embraced in the foregoing provis- 
ions of law; but if it be conceded that section seven of act No. 73 of 1872 
is still in force, the jurisdiction of tax suits against successions given by 
it to the Second District Court is merely concurrent, and not exclusive. 
Henee this objection is without force. This disposes of the last objec- 
tion, that the judgment appealed from did not order the taxes to be paid 
in due course of administration. This requirement of the law applies to 
probate matters. 

Judgment affirmed. 


No. 6106. 
CuarLes F. Gaup& vs. Francois Gacpe. 


The plea of prescription of one, two, and three years is not applicable to the account 
sued upon, which is for the reimbursement of outlay, moneys advanced, provis- 
ions furnished, ete., for the use and benefit of the defendant by the plaintiff as 
negotiorum gestor, and which can be prescribed only by the term of ten years. 

The written acts themselves declared upon in defendant’s peremptory exception to 
plaintiff's claim, must interpret themselves, and parol evidence can not be intro- 
duced by said defendant to establish a general settlement of affairs between him- 
self and plaintiff different from that alleged in said defendant’s peremptory ex- 
ception. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
JA fourehe. Beattie, J. J. S. Goode, for plaintiff and appellee. ©. 
Knobloch, for defendant and appellant. 

TauiaFerro, J. The defendant is sued upon an account for goods, 
wares, and merchandise furnished, money advanced, and taxes, physi- 
cian’s bill, and money paid to others at the request of defendant, aggre- 
gating the sum of $1023 74, for which plaintiff prays judgment with legal 
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interest, as allowed by law, on each item of indebtedness, with costs, etc. 

The defendant pleaded the general issue, and set up in reconvention a 
demand against the plaintiff of fifty-nine hundred dollars, with interest. 
This demand he predicates upon the declaration that in April, 1866, he 
sold to his son (who is the plaintiff in this suit) his plantation called 
“Morning Star,” for the price of sixteen thousand dollars, represented 
by eight notes of two thousand dollars each. He avers that his son, 
without defendant’s knowledge or consent, took possession of and still 
retains two of these notes. He further avers that he paid for plaintiff a 
debt of nineteen hundred dollars, which the latter owed to Oneziphore 
Toups, administrator of the succession of Marie L. Toups; the two 
notes of two thousand dollars each, taken, as he alleges, by plaintiff, and 
the nineteen-hundred-dollar debt to Toups, administrator, paid for plain- 
tiff, making the amount of the reconventional demand. Pending the 
trial, the defendant filed a peremptory exception in which he pleads the 
prescription of one, two, and three years, and that by certain notarial 
acts therein specified, the plaintiff's claim, and all other possible differ- 
ences between the parties, were canceled and extinguished. 

The plaintiff had judgment for $1011 44, with interest, and defendant 
appealed, — 

We find ‘no force in the defense. The plea of prescription of one, two, 
and three years is not applicable to the account sued upon, which is one 
for reimbursement for outlays, advances, etc., made for the use and bene- 
fit of the defendant by the plaintiff as negotiorum gestor, and which is 
prescribed only by the term of ten years. 12 Rob. 148; 2 An. 779; 10 
An. 395. 

In regard to the two notes of two thousand dollars each which the de- 
fendant alleges in his petition, his son, the plaintiff, took possession of 
without his knowledge or consent, the defendant, when upon the stand, 
admitted that the two mortgage notes were given to his son by the con- 
sent of the defendant. 

In his peremptory exception the defendant alleges that by the sale he 
made to his son of the Morning Star plantation and the sale to Myrtle 
Gaudé “Ot the Adam plantation it was understood and agreed upon by 
the parties that mutual receipts should be exchanged between them; 
that the sales mentioned in the answer were a final settlement of all 
demands of one against the other. The defendant specially alleges that 
by these sales a full and entire settlement of all business affairs between 
himself and the plaintiff was effected. But these acts of themselves 
show nothing of the sort, and upon the trial of the case in the court 
below the defendant introduced a witness to prove that the only settle- 
ment ever effected by him was the one evidenced by the acts of sale of 
sixteenth August, 1875, by Charles F. Gaudé to Frangois Gaudé. To the 
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introduction of this evidence the plaintiff's counsel objected on the 
ground that the acts themselves alleged upon in defendant’s peremptory 
exception must interpret themselves, and that parol evidence was inad- 
missible to establish a general settlement of the affairs of the parties 
different from that alleged in defendant’s peremptory exception. The 
objection was sustained by the court, and defendant reserved a bill of 
exceptions. 

We think the evidence was properly rejected. C.C. article 2276; 16 An. 
305; 18 An. 577. The defendant, we think, has failed to make out a valid 
defense, and that the judgment was properly rendered in favor of the 
plaintiff. 

It. is therefore ordered that the judgment appealed from be affirmed 
with costs. ‘ 


No. 6001. 
Succession oF HAMPTON ELLiIot. OpposiITions TO ACCOUNT. 


The court a qua decided properly in requiring the balance due on the note of Elliot, 
after exhausting the mortgage given to secure it, to be deducted from the mass 
of the estate before the partition. It wasa debt of the deceased. The considera- 
tion thereof is immaterial. Mrs. Elliot must contribute to pay it, because the 
statute of Mississippi “gives her one-half of the personal estate after paying the 
debts of the deceased.” 

The assets having been placed in bank by order of the court pending litigation, the 
loss thereof occurring by the failure of the bank must fall equally upon both the 
owners of said assets, Mrs. Burke, the universal legatee and testamentary execu- 
trix of the deceased, and Mrs. Elliot, his wife. Mrs. Burke was under no obliga- 
tion to protect Mrs. Elliot from loss occurring to funds not under her control. 
Being a half-owner, Mrs. Elliot had as good an opportunity to pursue the de- 
linqguent bank, or clerk, if they were in fault, as Mrs. Burke. 

The item of five hundred dollars charged by Elliot’s attorney for having, among 
other services rendered, “ entered upon the business of securing evidence” for 
a -vontemplated suit for separation between Elliot and his wife, which was never 
brought, can not be regarded as legitimate. An attorney ought not to recover on 
such ademand. The court below erred in not rejecting this item so far as Mrs. 
Elliot is concerned. 

Mrs. Elliott does not oecupy the position of heir. The moment the death of her hus- 
band occurred, she was by the laws of the place of their domicile (Mississippi) 
vested with the ownership of one-half of the personal estate after paying the 
debts of the deceased. Therefore the judge a quo did not err in deciding that she 
was not liable to contribute to the payment of the attorneys employed by the 
universal legatee and testamentary executrix. There is no more reason why 
Mrs. Elliot should contribute to pay Mrs. Burke’s attorneys than the latter 
should contribute to pay the fees of the attorneys of the former. 


PPEAL from the Second District Court, parish of Orleans. Hdward 
iA. D. White, acting in place of Judge Tissot, recused. E. Howard Mc- 
Caleb and T. Wharton Collens, for Mrs. Elliot, appellant. J. L. Tissot, 
R. Shackelford, and Labatt & Aroni, tor Mrs. Burke, executrix and appel- 
lant, and for themselves. 3B. R. Forman, for executors of Ritchie. 
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Semmes & Mott, for Winchester & North. A. J. Villeré, for Joseph Du- 
vigneaud. J. S. Whitaker, E. Sabourin, and E. Bermudez, for Mrs. Risley 
and Mrs. Bishop. 

Wyty, J. In January, 1875, this court settled the controversy between 
Davis, Mrs. Risley, Mrs. Burke, and Mrs. Elliot in regard to the prop- 
erty belonging to the succession of Hampton Elliot, deciding that the 
deed to Davis was a simulation whereby Elliot sought to conceal his 
property from his wife, whom he had abandoned; that the pencil will 
set up by Mrs. Risley was invalid; that the will made by Hampton 
Elliot in Mississippi, the place of his domicile, whereby he made Mrs. 
Virginia Burke his universal legatee, was valid; that the charge of con- 
cubinage set up against Mrs. Burke to show her incapacity to receive 
the legacy was not sufficiently proved, and that Mrs. Elliot, the surviv- 
ing widow, was by the laws of Mississippi entitled to one-half of the 
personal estate after paying the debts of the deceased. See 27 An. 42. 

Soon after this decision Mrs, Burke, the testamentary executrix and 
universal legatee, filed an account which was opposed by Mrs. Elliot; it 
was also opposed by several creditors. Mrs. Elliot also sued for a par- 
tition, which was ordered. 

Both these cases were consolidated, and from both judgments Mrs. 
Burke has appealed. 

Mrs. Elliot, also joining in the appeal, prays that the judgment be 
amended as to three items which we will mention hereafter. 

The creditors have not appealed. 

In this court the controversy is between Mrs. Elliot, the surviving 
widow, and Mrs. Burke, the universal legatee, in regard to the settle- 
ment and partition of the estate. 

The universal legatee contends that one-half of the large amount of 
attorneys’ fees incurred by her in the course of the litigation between 
herself and the other three contestents, to wit: Mrs. Risley, Davis, and 
Mrs. Elliot, should be charged up to Mrs. Elliot; that as testamentary 
executrix she incurred this expense for the common benefit, and Mrs. 
Elliot, the surviving widow, should pay one-half thereof; that it is a 
succession debt, and Mrs. Elliot occupying the position of heir must 
allow this sum to be deducted from the estate before the partition 
thereof. 

By the laws of Mississippi, the domicile of Elliot, his surviving widow 
is entitled to one-half of the personal estate after paying the debts of 
the deceased. 

The attorneys’ fees in question were not the debts of the deceased. 
They were expenses incurred by Mrs. Burke, mainly for her own benefit 
and to defeat the claims set up by Mrs. Elliot. To Mrs. Elliot it was a 
matter of indifference which of the wills of the deceased should be de- 
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termined the valid one. The vights accorded to her existed independ- 
ently of the wills. She had an interest, however, in defeating the simu- 
lated tithe set up by Davis to the personal estate of Elliot. She 
employed able counsel, not only to defeat the rights set up under the 
two wills, but also to resist the pretensions of Davis; and to the defeat 
which the latter sustained the counsel of Mrs. Elliot contributed quite 
as much as the counsel of Mrs. Burke, 

There is no more reason why Mrs. Elliot should contribute to pay 
Mrs. Burke's attorneys than the latter should contribute to pay the fees 
of the attorneys of the former. Mrs. Elliot does not occupy the posi- 
tion of heir, The moment the death of her husband occurred she was, 
by the laws of the place of their domicile, vested with the ownership of 
one-half of the personal estate after paying the debts of the deceased. 
We think the court a qua did not err in deciding this point in favor of 
Mrs. Elliot. 

We turn now to the errors assigned by the appellee, Mrs. Elliot, in 
respect to which she prays an amendment of the judgment: 

First—She objects to the claim of Winchester & North placed on the 
account. 

Second—To the item of 33761 24, the loss sustained by the failure of 
Cavaroe’s bank or by the fault of the clerk of the court, M. O. Tracy. 

Third—To the item of $5675. 56, the balance due on the note of Elliot 
to Mrs. Bishop after exhausting the mortgage. 

As to the last item, the balance due on the note of Elliot after ex- 
hausting the mortgage given to secure it, we think there is no doubt the 
court decided properly in requiring it to be deducted from the mass of 
the estate before the partition. It was a debt of the deceased. The 
consideration thereof is immaterial, Mors. Elliot must contribute to pay 
it, because the statute of Mississippi only gives her one-half of the per- 
sonal estate “after paying the debts of the deceased.” 

As to the item of $3761 24, we think the judge below did) not err in 
deducting it from the mass of the estate. * The assets had been placed 
in bank by order of the court pending the litigation, and the loss occur- 
ring by the failure of the bank must fall equally upon both the owners, 
We do not find Mrs Burke under any obligation to protect Mrs, Elliot 
from loss occurring to the funds not under her control, Being a half- 
owner, Mrs. Elliot had as good opportunity to pursue the delinquent 
bank, or clerk, if he was in fault, as Mrs. Burke. 

As to the claim of Winchester & North for alleged services as attdr- 
neys of Hampton Elliot, we are of opinion that it should be rejected to 
the amount of $2050, on the bar of prescription set up by Mrs. Elliot. 
The item of five hundred dollars charged by said attorneys for entering 
“upon the business of securing evidence” for a contemplated suit for 
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separation between Elliot and his wife, which was never brought, we do 
not regard as legitimate; an attorney ought not to recover on such a de- 
mand. We think the court erred in not rejecting this item so far as 
Mrs. Elliot is concerned. 

It is therefore ordered that, as to $2050 of the claim of Winchester & 
North, the judgment of the court below be amended by rejecting it as to 
Mrs. Elliot, and, as amended, that the judgments in these consolidated 
cases be affirmed, appellant paying costs of appeal. 


No. 6107. 
PIERRE Rousskau vs. Estate oF BLAIsE BourGeotls. 


The only question in this. case is, whether or not the plea of /is pendens should be 
maintained in an executory proceeding. 

Here the writ in the first suit having issued for too much, was returned into court, 
the costs were all paid, and, instead of ordering an alias writ ona prayer for 
more than the amount really due, the plaintiff filed another petition and prayer 
for the correct sum and obtained a new order. The second petition was, under 
the circumstances, a virtual abandonment of the first, or merely supplemental 
thereto, changing the amount claimed on the same note. It is certain that the 
plaintiff could not have proceeded on both orders at the same time to sell the 
same property under the one single mortgage, and the defendant has no ground 
of complaint as to the second order. 

The executory proceeding is not a suit in the ordinary signification of the term, but 
is merely the aid of the judicial power to give force and effect to what is equiva- 
lent to a judgment confessed; and when there are actually no proceedings pend- 
ing on the petition filed there can be seen no reason why another demand for a 
writ may not be filed, provided the defendant is not injured thereby, and in this 
case no injury or any annoyance could result to the defendant by the filing of 
the second petition for the executory process. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
fourche. Beattie,J. J. 8S. Goode, for plaintiff and appeilee. Clay 
Knobloch, for defendant and appellant. 

HowF11, J. The only question urged before us in this case is whether 
or not the plea of lis pendens should be maintained in an executory pro- 
ceeding. 

The appellant relies on the case of Taylor vs. Hill, 21 An. 639, to sus- 
tain the plea. That case differs materially from this. The defendant 
in the executory proceedings took a devolutive appeal from the order of 
seizure and sale, and, pending fhe appeal, the plaintiff and appellee insti- 
tuted suit via ordinaria against the defendant and appellant for an 
alleged balance on the claim, to which’ the plea of lis pendens was op- 
posed and properly sustained, as the whole question was pending in the 
case on appeal. Here the writ in the first suit, having issued for too 
much, was returned into court, the costs were all paid, and, instead of 
ordering an alias writ on a prayer for more than the amount really due, 
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the plaintiff filed another petition and prayer for the correct sum and 
obtained a new order. All this occurred in vacation, and the second 
petition was, under the circumstances, a virtual abandonment of the 
first or merely supplemental thereto, changing the amount claimed as 
due on the same note. It is clear that the plaintiff could not have pro- 
ceeded on both orders at the same time to sell the same property under 
the one single mortgage, and the appellant has no ground of complaint 
as to the second order. 

Reference is also made to several cases recognizing the right of plain- 
tiff in executory process to issue alias writs upon the petition filed, but 
this is not exclusive. The executory proceeding is not a suit in the or- 
dinary signification of the term, but is merely the aid of the judicial 
power to give force and effect to what is equivalent to a judgment con- 
fessed; and when there are actually no proceedings pending on the 
petition filed, we can see no reason why another demand for a writ may 
not be filed, provided the defendant is not injured thereby; and in this 
case no injury or annoyance could result to the defendant by the filing 
of the second petition for the executory process. 

Judgment affirmed. 


No. 6025. 
Strate oF LovtsiaANna vs. Witu1AM L. THompson. 


The first ground of defense on the part of defendant is, that the grand jury which 
indicted him was not legally organized, being the grand jury which was organ- 
ized by Judge Braughn while acting under the appointment of Judge Atocha, 
the presiding judge of said eourt, but it is well settled that objections of this 
character must be made before going to trial, which was not done in this case. 
Besides, there is nothing in this record showing when the grand jury was organ- 
ized and by whom. 

The indictment was found on the fifteenth June, 1875, and it was returned into court, 
recorded and filed, on the twenty-first of June, 1875. During all this time this 
court will take judicial notice that Judge Braughn was the judge of said court by 
commission issued to him by the Governor after the death of Judge Atocha. 

The second ground of defense is presented in a bill of exceptions which defendant 
took to the rule of the court a qua refusing to allow him to challenge peremp- 
torily four jurors. But defendant was not entitled to challenge peremptorily the 
jurors in question, because his case does not come within the provision of section 
997 of the Revised Statutes, allowing such challenge. 

— 


| es from the Superior Criminal Court, parish of Orleans. Steele, 
J. A. P. Field, Attorney General, for plaintiff and appellee. 8S. Bel- 
den, for defendant and appellant. ° 
Wvty, J. The defendant, who was convicted of the offense of oppres- 
sion and extortion in office, and sentenced to a fine of three hundred and 
ten dollars, has appealed from the judgment against him. 
The first ground of defense urged in the brief of defendant is: the 
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grand jury which indicted him was not legally organized, being the grand 
jury of which Frank was foreman, and organized by Judge Braughn 
while acting under the appointment of Judge Atocha, the presiding judge 
of said court. It is well settled that objections of this character must 
be made before going into the trial, which was not done in this case. 
Besides, there is nothing in the record showing when the grand jury was 
organized and by whom. The indictment was found on the fifteenth of 
June, 1875, and it was returned into court, recorded and filed, on the 
twenty-first of June, 1875. During all of this time, we will take judicial 
notice that Judge Braughn was the judge of said court by commission 
issued to him by the Governor after the death of Judge Atocha., 

The next objection is presented in a bill of exceptions which defendant 
took to the ruling of the cocirt refusing to allow him to challenge per- 
emptorily four jurors. 

Section 997 of the Revised Statutes provides that “in all criminal 
prosecutions in this State for any crime the punishment af which may be 
imprisonment at hard labor for a term of twelve months or more, the 
defendant in such prosecution shall be entitled to challenge perempto- 
rily and without showing any cause any number of jurors not exceeding 
twelve ; and this, whether such imprisonment shall be peremptory, or 
within the discretion of the court.” 

The punishment for the offense charged in the case at bar is not im- 
prisonment at hard labor; it is merely a tine, or imprisonment, or both at 
the discretion of the court. Revised Statutes, section 868. Defendant 
was not entitled to challenge peremptorily the jurors, because his case 
(loes not come within the provision of section 997 allowing it. The con- 
stitutional objection raised by the defendant to the discrimination be- 
tween grave and minor offenses in regard to the right of peremptory 
challenges is not perceived. 

The next objection urged in the brief is the bill of exceptions taken by 
the defendant to a city ordinance offered and received in evidence on the 
part of the prosecution, 

To the bill of exceptions the judge adds : “'The objection was only as 
to the effect of the evidence offered, and not to its admissibility.” As the 
ordinance is not annexed to the bill nor contained in the record, this court 
of course can have no knowledge as to its character or effect. As its 
admissibility was not questional when it was received, there is no error 
of which the defendant can claim: reliet, 


There are other bills of exceptions in the record, but as they are not 


urged by the defendant, they Will not be noticed. 
We see no error in the case. 
Judgment affirmed, 
Rehearing refused. 
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No, 5842. 
LouistaNa Narironan Bank oF NEW ORLEANS vs. CrrizENs’ BANK oF 
TLovurstana,. 

This suit is brought by the Louisiana National Bank of New Orleans vs. Citizens’ 
Sunk of Louisiana, to recover back the amount of a cheek drawn by the Bank of 
Mobile, purporting to be for twenty-seven hundred dollars, but which had been 
fraudulently raised from asmatier sam, and paid in ignorance of the lorgery by 
the Louisiana National Bank,on which the check was drawn, and which had been 
taken on deposit by a third party and the amount paid out, upon the faith of the 
certification that it was “good.” put upon the cheek by the Louisiana National 
sunk. 

The obligation of the Louisiana National Bank to pay was the same, whether the in- 
strument be called a cheek or bill. Clearly there was created an engagement of 
the bank to pay, and the bank became primarily liable to any innocent holder of 
the instrument for the amount thereof, which it had certified to be good. One of 
two innocent persons must suffer in this case. It would seem but just that he 
Whose act has cnused the loss should bear it. 

PPEAL from the Superior District Court, parish of Orleans. Haw 

AA kins, J. Finney & Miller, tor plaintiff and appellee. 4, Pilot, for de- 

fendant and appellant. Clarke, Bayne & Renshaw, for the New Orleans 

Savings Institution, called in warranty. 

Lupenine, C.J. This suit is brought by the Louisiana National Bank 
against the Citizens’ Bank to recover the amount of a check drawn by 
the Bank of Mobile, purporting to be for twenty-seven hundred dollars, 
but which had been fraudulently raised from a smaller amount, and 
paid, in ignorance of the forgery, by the Louisiana National Bank, on 
which the check was drawn. The answer of the Citizens’ Bank is the 
general issue; it avers the check was deposited in the Citizens’ Bank by 
and for account of the New Orleans Savings Institution, which institu- 
tion is called in warranty. The answer of the Savings Institution is the 
general issue, and the special defense that the Savings [Institution took 
the check on deposit, and paid out on account of it, upon the faith of the 
certification that it “was good” put upon the check by the Louisiana 
National Bank. 

There is no dispute about the facts. The bill of exchange or check 
was drawn by the Bank of Mobile, but the amount thereof had been 
raised from twenty-seven dollars to twenty-seven hundred dollars before 
it was presented to the Louisiana National Bank of New Orleans for cer- 
tification, and the New Orleans Savings Institution and the Citizens’ Bank 
received and paid their money for it after the Louisiana National Bank 
had certified that it was “good.” 

Who must bear the loss? We do not consider it important to deter 


mine whether this be a check or a bill of exchange, In the case of City 


Bank vs. Girard Bank this court said: “ We are unable to discover any 
difference between the obligalion to pay a check or a bill of exchange. 
Both contain a request from the drawer to tne drawee to pay a sum of 
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money to the person in whose favor the check or bill is drawn. A check 
drawn in New Orleans on London would, in our opinion, be a foreign 
bill.” 10 La. 567. Mr. Parsons says: “The check is always considered 
in England as a kind of inland bill of exchange, and this language is 
frequently adopted by American writers. They are much used here in 
drawing from one State upon houses of deposit in another, and small 
sums of money are frequently and very conveniently sent in this way ; 
and it has even been suggested that these checks are foreign bills, and 
as such subject to protest and damages.” 2 vol. Notes and Bills. 

The obligation of the Louisiana National Bank to pay was the same 
whether the instrument be called a check or a bill. What was the effect 
of the acceptance or certification of the Louisiana National Bank ? 
Clearly, it created an engagement of the bank to pay the check, and the 
bank became primarily liable to any innocent holder thereof for the debt 
which it had certified was “good.” 

Mr. Parsons says: “It is quite common in this country to present a 
check, not for payment, but to be marked or certified as good * * * 
and then it circulates or is transmitted as cash. Checks are often certi- 
fied as good in Engiand as well as here, and are there used and deposited 
as bills of the certifying bank. This marking or certifying is called in 


b 


some cases ‘acceptance,’ and is said to have the same effect as accept- 
Parsons’ Notes and Bills, vol. 11, p. 74. 
The counsel for plaintiff says the general rule is, that he who pays in 


error is entitled to recover back the money so paid, and he admits the 


’ 


ance.’ 


exception to this rule in favor of commercial paper, when the drawee 
has paid—but he says that the exception applies only when the signa- 
ture of the drawer is forged, as the drawee was bound to know the 
signature of his correspondent, and whether he had funds, and that he 
guaranteed nothing else. It seems to us that tested by this rule the 
plaintiff can not recover. 

We have already said that, by certifying the check “ good,” the bank 
bound itself primarily to bona fide subsequent holders—according to the 
agreement of the plaintiff, its act in certifying only estopped the bank 
from denying the signature of the drawer and the amount certified. 
That is all the plaintiff seeks to make the defendant responsible for. It 
is the signature and the amount of the check which give it value. It is 
of no consequence by whom the body of the instrument was written. 
It often happens that a check is written by a clerk or third person and 
signed by the drawer. One of two innocent persons must suffer in this 
case; it would seem but just that he whose act has caused the loss 
should bear it. Price vs. Neal, 3 Burrows, p. 1357; Bass et al. vs. Clive, 
4 Maule & Selwyn 15; Smith vs. Mercer, 6 Taunton 81. 

By certifying the check the bank bound itself to pay the amount 
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which it said was good, and upon this obligation alone the defendant 
parted with its money. 

The Louisiana National Bank, by its cashier, wrote across the face of 
the check “good, Eug. F. Garcia.” And with this certitication, the check, 
as it was when certified, was acquired by the defendant in due course of 
its business; and the plaintiff paid it. We can not perceive how the 
plaintiff can contend with any semblance of right that the defendant 
was negligent in not inquiring from the Bank of Mobile if the check was 
genuine, If this inquiry had to be madé by any one, it seems that it 
should have been made by the certifying bank before it gave currency 
to it and lulled suspicion and stopped inquiry by the responsibility of 
its certification that it was good. 

In the case of the Merchants’ Bank vs. State Bank, the Supreme 
Court said: “ By the law merchant of this country the certificate of the 
bank that a check is good is equivalent to acceptance. It implies that 
the check is drawn upon sufficient funds in the hands of the drawee, 
that they have been set apart for its satisfaction, and that they shall be 
so applied whenever the check is presented for payment. It is an un- 
dertaking that the check is good then and shall continue good, and this 
agreement is as binding on the bank as its notes of circulation, a certi- 
ficate of deposit payable to the order of the depositor, or any other 
obligation it can assume. The object of certifying a check, as regards 
both parties, is to enable the holder to use it as money. The transferee 
takes it with the same readiness and sense of security that he would 
take the notes of the bank. It is available also to him for the purposes 
of money. Thus it continues to perform its important. functions, until 
in the course of business it goes back to the bank for redemption and is 
extinguished by payment. It can not be doubted that the certifying 
bank intended these consequences, and it is liable accordingly. To hold 
otherwise would render these important securities only a snare and delu- 
sion.” 10 Wallace, 647. See, also, United States Bank vs. Bank of 
Georgia, 10 Wheat. 333. 

The plaintiff relies upon the cases of McCall vs. Corning, 3 An. 409, 
and Espy vs. Bank of Cincinnati, 18 Wall. 604, as conclusively settling 
the right to recover. Neither of these eases was like the one under con- 
sideration. In the case of McCall vs. Corning et al. a forged draft had 
been sold to Britton & Co., who transferred it to Corning et al. before ac- 
ceptance. They had parted with their money, not on the credit of the 
drawee’s acceptance, but on the faith they had in the drawer and the 
payee and indorser. 

In the case of Espy there was no written certification on the check. 
The cashier of the bank had verbally told the clerk of Espy, Heidelbach 
& Co., the payee, that “it is all right; send it through the Clearing- 
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House.” In this connection the court used the following language: “Tt 
is also to be considered that the bank was not asked to certify it in the 
usual way by indorsing it good, and that the party who asked informa 
tion was the one whose name was in the check as payee.- We do not 
propose to decide here what would have been the legal effect in the pres 
ent case if the bank officer had, under precisely these circumstances, 
been requested to indorse the cheek as good, and lad done so, affixing 
his name or his initials in the ordinary way.” 18 Wallace, pp. 619, 620, 
This extract is sufficient to show that the question involved in this case 
ras not decided in Espy vs. Bank of Cincinnati. 

The plaintiff also relies upon the case of the Marine National Bank ve, 
the National City Bank, recently decided by the Court of Appeals for 
New York. That case differs from the present case in this, the party 
who had the check certified, and to whom, subsequently, payment was 
made, was the same whose name was in the check as payee: in the pres 
ent case the Citizens’ Bank was not a party to the cheek, See, also, the 
eases of Farmers’ Bank vs. Butchers’ Bank, 16 N.Y. 125; First National 
Bank vs. Liewch, 52 N. Y. 350; Cooke vs. State National Bank, 52 N.Y. 115. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed, and that there be judgment in favor of the defendant, 
rejecting the plaintiffs demand with costs. 

Rehearing refused, 


Mr. Justice Wyly dissents, and reserves the right to file his reasons, 


No. GOSL. 
Dr. D. Meno vs. THE Panian oF St. Cuarves. 


Exeept for the sum of twenty-five dollars, being a warrant of the parish of St. 
Charles in faver of one Durapau, this suit is for serviees rendered by the plain- 
tit. asa physician employed under an ordinance of the police jury. Warrants 
issued to plaintiff for those services are offered in evidence to corrohorate the 
other evidence introduced to support plaintiffs claim. That part of plaintiffs 
aim whieh rested on the Durapau warrant should not have been allowed, 
under previous decisions of this court. In other respects the judgment of the 
judge a quo in favor of plaintiff is correct. 

PPEAL from the Fourth Judicial Distriet Court, parish of St. 
ah Charles. Flagg, 3. James D. Augustin, for plaintiff and appellee. 
Noel St. Martin, Parish Attorney, and Breawr, Fenner & Hall, tor de- 
fendant and appellant. 

Lrpeiine, C. J. This is a suit for services rendered as physician, 
under an ordinance of the police jury, and for the amount of twenty- 
five dollars, being a warrant issued by the police jury in favor of one 
Durapau. The defendant filed a general denial. In this court the de- 
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fendant alleges that the suit is jnstituted on parish warrants and ‘does 
not differ from the cases of Flagg et al. against the parish of St. Charles, 
decided last term, and Mathe vs. the parish of Plaquemines. 

Except for the sum of twenty-five dollars, already mentioned, this 
suit is for services rendered by the employee. The warrants are offered 
in evidence to corroborate the other evidence introduced to support 
plaintiffs claim. The claim for the warrant of Durapau should not 
have been allowed under the decisions of this court in Sterling vs. Feli- 
eiana and Matheé vs. parish of Plaquemines. But in other respects the 
judgment is correct. 

It is therefore ordered that the judgment be amended by striking out 
this item of twenty-tive dollars, and in other respects that the judg- 
ment be affirmed. The costs of appeal to be paid by appellee. 


WYLY, »., dissenting. S.W. Burbank and twenty-three other property- 
holders of the parish of St. Charles have appealed from the judgment 
herein for nine hundred and fifteen dollars which plaintiff obtained 
against the parish of St. Charles on parish warrants, 

Plaintiff alleges that he was empioved by the police jury of the par- 
ish of St. Charles as parish physician for the years 1873 and 1874 at a 
salary of six hundred dollars per annum: that he received from time to 
time in evidence of the indebtedness of said) parish to him for said 
professional services certain orders or warrants drawn by the secretary 
of the said police jury on the treasurer of said parish of St. Charles, 
approved and countersigned by the president of the police jury, and 
aise duly registered, approved, and countersigned by the treasurer of 
the police jury: the petition mentions the number, date, and amount of 
each of the warrants drawn in favor of plaintiff for his salary as parish 
physician; plaintiff also alleges that he is the owner and holder of a 
similar warrant dated September 10, 1873, for twenty-five dollars, drawn 
to the order of A. Durapan for salary as parish treasurer, which was 
duly indorsed and transferred to him. Plaintiff also alleges that he has 
made repeated amicable demands on the parish treasurer for payment 
of said warrants, and payment has been refused. He prays for judg- 
ment against the parish for the amount of said) warrants, and that the 
tax collector be required to collect a sum sufficient to pay the same, 

The. only evidence offered to support the demand of plaintiff war 
the warrants of the police jury, an extract from the minutes of the po- 
lice jury showing that Dr. Meng was appointed parish physician and 
the salary was six hundred dollars, and the deposition of plaintiff, Dr. 
Meng. 

He testifies in substance that he has practiced medicine since 1842; 

19 
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that he was appointed parish physician of the parish of St. Charles; 
that he has rendered the services worth the sum claimed—it was his 
salary as was understood between the police jury and himself—that he 
is a licensed physician, and that the signature of A. Durapau is genuine. 

The suit is based upon parish warrants, and it must be controlled by 
the case of Sterling vs. parish of West Feliciana, 26 An. 59, the cases of 
Flagg, Morgan, and others vs. the parish of St. Charles, 27 An., not yet. 
reported, and the case of Mathé vs. parish of Plaquemines, 28 An., not 
yet reported. 

In Sterling’s case this court held: “ The position that the, warrants or 
negotiable instruments of indebtedness which are the objects of this 
suit were issued to defray the necessary expenses of the parish is not 
tenable. The police jury was not authorized to do it in any other way 
than by levying and collecting a tax for that purpose. Said negotiable 
instruments are null and void.” 

The same doctrine was applied in the cases of Flagg and others vs. 
the parish of St. Charles, where it was shown that the warrants were 
issued for salaries of parish officers. And it was more recently applied 
in the case of Mathé vs. the parish of Plaquemines, where it was proved 
that the warrants were given in evidence of the necessary expenses of 
the parish and for fees allowed by law. 

The uniform ruling of this court has been that the parishes have no 
authority to put in circulation negotiable instruments like those in suit, 
and they are absolutely void. The rights of the parties, however, have 
been reserved to sue the parishes upon any valid claims they may have. 
If the jurisprudence has been settled upon any point it is upon this, 
that recovery can not be had in a suit upon parish warrants, it matters 
not the consideration thereof. 


No. 4708, 
. NATHANIEL B. Merrit vs. Mary Lawrence Fu:xt. Hts Wir. 


This suit for a divorce brought by a husband against his wife was filed on the sey- 
enteenth day of March, 1873, On the third day thereatter, the curator. ad hoe ap- 
pointed by the court, answered, admitting the marriage and that there was a 
minor child, but denying all the other allegations of the petition. On. the next 
day the deposition of three witnesses was taken in the clerk's offiee by consent 
of counsel and the case submitted. On the succeeding day the court rendered 
judgment as prayed for by plaintiff, and three days later the judgment was 
signed. Thus, within ten days the suit was filed. issue joined, evidence taken. 
the case submitted, and judgment signed. Nineteen days after the signing of 
this judgment, the defendant. who resided in New York and who had been igno- 
rant of these proceedings. appealed by ber atto nev. 

The proceeding did not authorize the decree, and Lie evidence of the witnesses fails 
to establish with sufficient legal certainty the charges made in the petition. not 
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one of the witnesses having any personal knowledge of the facts, except that 
defendant was not residing with her husband in New Orleans. 

The ground for the divorce is simply and solely the charge of abandonment by the 
wife, no other eause being disclosed by the petition. The charge of abandon- 
ment, if properly presented and established, would authorize a judgment of 
separation from bed and bourd, and, after one year shall have expired and, no 
reconciliation, a judgment of divoree. 

Relief on the ground of abandonment can only be had by complying with article 145 
of the Revised Code, which requires that the abandonment must be made to appear 
by the evidetice of three reiterated summons made to him or to her, from month 
to month, directing him or her to return to the matrimonial domicile, followed 
by a judgment which shall sentence him or her to comply with such request, to- 
gether with a notice of said judgment given to him or her, from month to 
month. for three times successively. The summonses and notice of judgment 
shall be made to him or to her at the place of his or her usual residence, if he or 
she lives in this State, and, if absent, at the place of residence of the attorney 
who shall be appointed to him or her by the judge for that purpose. This 
formality has not been complied with by plaintiff. 

No separation of husband and wife can be decreed for cause of abandonment with- 
out a compliance with article 145 of the Revised Code. 

A particular form of procedure is required by the Code for obtaining a decree of 
separation on the ground of abandonment, and that form must be pursued to 
obtain relief. This has been the ruling of this court in more than one case. 
Upon the face of the record, therefore, plaintiff has not presented a cause of 
action entitling him to relief. 


pre from the Fifth District Court, parish of Orleans. Cullom, J. 
i A.C. Castellanos, for plaintiffand appellee. A, A. Atocha, curator ad 
hoc, and Hornor & Benedict, for defendant and appellant. 

Wyty, J. Defendant, who was married to plaintiff in July, 1864, ap- 
peals from the judgment herein decreeing a divoree a cinculo matrimonii 
between herself and her said husband, and giving him the custody of 
their minor child, Katie. 

The grounds stated in the petition for the divorce are: That plaintiff 
was married to the defendant in New Jersey in 1864; in 1866 he came to 
New Orleans and established himselt in business, and has resided here 
up to the present time; that when petitioner came to New Orleans he 
prepared to bring his wife and child with him, but his said wife peremp- 
torily refused to follow him; that he has repeatedly called upon her to 
come and join him at the conjugal domicile, but she has persistently re- 
fused, and still refuses, to return to said domicile; that her conduct has 
been repugnant to the marriage covenant, and such as to render any 
further living together insupportable; that his said wife has left the place 
where she was married to petitioner, without notification to him and 
without his consent, and refuses to hold any communication with him; 
and petitioner, only through information from other persons, has learned 
that his said wife is in some part of the continent of Europe. 

Upon these allegations plaintiff prayed for the appointment of a cura- 
tor ad huc to represent his wife, for his citation, and, after due proceed- 
ings and delays, for a judgment of divorce a vinculo matrimonii and for 
a decree giving him the custody of their minor child. 
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This suit was filed on the seventeenth of Mareh, 1873; on the third day 
thereafter the curator ad hoc appointed by the court answered, admitting 
the marriage and the allegation that there was one minor child, the issue 
of said marriage, and denying all the other allegations.of the petition. 
On the next day the depositions of three witnesses were taken in the 
clerk’s office by consent of counsel, and the case submitted. On the suc- 
ceeding day the court rendered judgment as prayed for by plaintiff, and 
three days later the judgment was signed. 

Thus within ten days the suit was filed, issue joined, evidence taken, 
the case submitted, judgment rendered and signed, On the fifteenth of 
April, 1873, nineteen days after the signing of this judgment, the defend- 
ant, by her attorney, prayed for and obtained an appeal, alleging in the 
petition that she was a resident of the city and State of New York; that 
her said husband, without notice to her, obtained the judgment of di- 
voree contradictorily with a curator ad hoe appointed under the untrue 
statement that she was absent in Europe, when her said husband knew 
that she was at her domicile in New York; that the first knowledge she 
had of said suit, or said judgment, was on the ninth of April, 1873, a 
few days before this application for an appeal. In this court the appel- 
lant assigns the following errors: 

First—The court was without jurisdiction. 

Second—The proceedings and evidence do not warrant the judgment, 

Third—The defendant was not cited, and was not a party to the pro- 
ceeding. ° 

Fourth—That said judement was rendered by consent illegally given 
hy the curator ad hoe. 

Without expressing an opinion as to the first, third, and fourth 
grounds, we are, from an examination of this case, clearly of opinion that 
the second ground of error was well taken, 

The proceeding did not authorize the decree, and the evidence of the 
witnesses fails to establish with sufficient legal certainty the charges 
made in the petition, not ove of the witnesses having any personal know!l- 
edge of the facts, except that defendant was not residing with her hus- 
band in this State. 

The ground for the divorce is the charge of abandonment; no other 
cause is disclosed by the petition. The charge of abandonment, if prop- 
erly presented and established, would authorize a judgment of separa- 
tion from bed and board, and after one year shall have expired, and no 
reconciliation, a judgment of divorce. Revised Code, article 139. 

Relief on the ground of abandonment can only be had by complying 
with article 145 of the Revised Code, which requires that the abandon- 
ment must be made to appear by three reiterated summonses made to 
him or her from month to month, directing him or her to return to the 
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matrimonial domicile, followed by a judgment which shall sentence him 
or her to comply with such request, together with a notice of such judg- 
ment given to him or her from month to month for three times succes- 
sively. The summons and notice of judgment shall be made to him or 
her at the place of his or her usual residence, if he or she lives in this 
State, and, if absent, at the place of residence of the attorney who shall 
be appointed to him or her by the judge for that purpose. This form- 
ality has not been complied with by plaintiff In Perkins vs. Potts, 8 An. 
14, it was held that no separation of husband and wife can be decreed for 
cause of abandonment without a compliance with article 148 of the Civil 
Code, being article 145 of the Revised Code. 

In Bienvenu vs. Buisson, 14 An. 387, it was held that a particular form 
of procedure is required by the Code for obtaining a decree of separation 
on the ground of abandonment, and that form nioust be pursued to ob- 

‘tain relief. And this has been the ruling of this court in other cases, 

Upon the face of the papers, therefore, plaintiff has not presented a 
case entitling him to relief. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be annulled, and it is decreed that plaintift’s suit be dismissed with costs 
of both courts. 


No. 6049, 


Mrs. Leva Fors?raL., WIFE or O, C. OLivier, vs. Wipow EpmMonp J. For- 
STALL; AND Wipow Epmonp J. Forstaus. vs. Wepow V. CHOPPIN ET AL. 
CONSOLIDATED. ° 


Where there has been no testamentary disposition of the disposable share of the 
predeceased husband or wife in the community, the survivor shall be entitled to 
a usufruct, during his or her natural life, of s0 much of the share of the deceased 
in such community property as may be inherited by his or her issue proceeding 
from said marriage. 

The eondition upon which the survivor shall havea usufruct is, that the predecea-ed 
husband or wife shall not have disposed of his or her share—that is the share 
that he or she was permitted by law to dispose of, 

ln the case at bar the disposable quantum was one-third of the property of the de- 
ceased: and the surviving widow has acquired this third in full ownership by 
testamentary disposition 

if the usufruct of the share of the deceased was more desirable than the full owner- 
ship of one-third thereof. the surviving widow could have renounced the legacy. 
As she prefers the rights acquired by the will to those accorded to her by law, 
she has no cause to complain. She ean not hold both. 


4 PPEAL from the Parish Court, parish of St. James. Landry, J. S. 
M. Bérault, for widow E. J. Forstall, executrix and appellant; Legen- 
dre & Poché and Victor Olivier, Jr., for Mrs. Leda Forstall and Edmond 
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and Gustave Forstall, appellees; Robt. @. Diaqué and R. Hunt, for Mrs. V. 
and Mrs. R. F. Choppin, appellees. 

Wrty, J. This is a controversy between the surviving widow and 
universal legatee of Edmond J. Forstall and the children, the foreed 
heirs, in regard to the share of the deceased in the community prop- 
erty: the widow contending that she is entitled to one-third the dis- 
posable quantum, aud to a usufruct of the two-thirds reserved by law 
to the numerous heirs of the deceased; and the heirs contending that 
they are entitled in full ownership to the two-thirds reserved to them 
by law. 

The question has been very fully discussed in the oral and written 
arguments of the learned counsel engaged in this litigation. We, how- 
ever, find no difficulty in arriving at a satisfactory conclusion. 

Article 916 of the Revised Code declares that “in all cases when the 
predeceased husband or wife shall have left issue of the marriage with 
the survivor, aud shall not hace disposed by last sill and testament of his 
or her share in the conamunity property, the survivor shall hold a usu- 
fruct during his or her natural life of so much of the share of the deceased 
in such community property as may be inherited by such issue. This 
usufruct shall cease, however, whenever the survivor shall enter into a 
second marriage.” 

Article 1493 of the Revised Code declares that “ donations infer vivos 
or mortis causa can not exceed two-thirds of the property of the dis- 
poser, if he leaves at his decease a legitimate child; one-half if he leaves 
two children; and one-third if he leaves three or a greater number.” 

Edmond J. Forstall disposed in favor of the surviving widow by last 
will and testament, bequeathing to her his share of the community prop- 
erty. As there aré more than three legitimate children the legacy must 
be reduced to one-third, and the heirs are entitled in full ownership to 
two-thirds of the property of their father. 

The surviving widow is not entitled to the usufruct of this two-thirds, 
because the deceased disposed by last will and testament of his share of 
the community property. Article 916 Must be construed with article 
1493. ‘Taken together, the meaning is: Where there has been no testa- 
mentary disposition of the disposable share of the predeceased husband 
or wife in the community property, the survivor shall be entitled to a 
usufruct during his or her natural life of so much of the share of the 
deceased in such community property as may be inherited by such issue. 
The condition upon which the survivor shall have a usufruct is, that the 
predeceased. husband or wife shall not have disposed of his or her share, 
that is the share that he or she was permitted by law to dispose of. In 
the case at bar the disposable guantwim was one-thigd of the property of 
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the deceased, and the surviving widow has acquired this in full owner- 
ship by testamentary disposition. 

If the usufruct of the share of the deceased was more desirable than 
the full ownership of one-third thereof, the surviving widow could have 
renounced the legacy. As she prefers the rights acquired by the will to 
those aceorded to her by law she has no cause to complain. She can not 
hold both. 

The case of Matthews vs. Matthews. 13 An. 197, cited by the counsel 
of the universal legatee, was not like the one before the court. 

It. is therefore ordered that the judgment. herein in favor of the heirs 
of Edmond J. Forstall, appellees herein, be affirmed with costs. 

Rehearing refused. 


No. 6036. 


Pouick JcurY OF THE Parisu OF PLAQUEMINES Vs. CHRISTOPHER PAacKARD 
ET AL. 


Act No. 69 of 1869. entitled an act to provide for the collection of judgements against 
the several parishes of this State. is not unconstitutional. It simply authorizes 
a judge who renders a judgment to order the proper persons to proceed in the 
manner pointed out by law for its execution. This is a purely judicial power. 

The object of the law is certainly expressed in its tithe, and the seetions thereof pro- 
vide only for the carrying out of the objects as stated in the tithe. It does not 
therefore eonflict with article 114 of the constitution. 

The tax is certainly uniform in so far as the parish of Phiquemines is concerned, 
as all property therein is taxed alike. Because article 11s of the constitution 
provides that taxation shall be equal and uniform throughout the State, it does 
not follow that the people of the parish of Plaquemines can not be taxed for any 
purpose unless the people of every other parish in the Stat@are also taxed. 


—— from the Second Judicial District Court, parish of Plaque- 
“1 mines. Pardee, J. A. E. Liraudais, Parish Attorney, and Sam- 
hola & Ducros, for plaintiff and appellant. E. Howard McCaleb, for de- 


fendants and appellees. ; 

Moraay, J, The pevition relates that the defendant, acting under and 
by virtue of certain decrees of court rendered in the suits of Mathé, 
Sarpy, and Foulhouze, under which proceedings the Board of Assessors 
of that parish were ordered to and did assess a tax upon the property 
in the parish for the purpose of paying the judgments rendered in favor 
of the parties above named, is about to collect the same. 

Plaintiff is enjoined from any further proceeding an the ground that 
act No. 69 of the Legislature of 1869, entitled an act to provide for the 
collection of judgments against the several parishes of the State, is un- 
constitutional because it violates articles 82,114, and 118 of the consti- 
tution. 
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Article 82 of the constitution provides that no duties or functions 
shall ever be attached by law to the Supreme and district courts but such 
as are judicial. 

Article 114 declares that every law shall express its object or objects 
in its title. 

Article 118 provides that taxation shall be equal and uniform through- 
out the State. 

Act No. 69 is entitled “an act to -provide for the collection of judg- 
ments against the several parishes of this State.” It provides that 
whenever a judgment for money is rendered by any court of competent 
jurisdiction against a parish of this State, the judge whe shall render 
the judgment shall, in the same decree, order the assessor forthwith to 
assess a parish tax at a sufficient rate per centum upon the assessment 
roll of the current vear to pay and satisfy said judgment with interest 
and costs. 

We do notesee in what particular this act. violates the provisions of 
the eighty-second article of the constitution, It merely provides how 
judgments against parishes are to be collected, and how they are to be 
paid. It simply authorizes a judge whe renders a judgment to order 
the proper person to proceed in the manner pointed out by law for its 
execution. It seems to us that this is a purely judicial power. 

The object of the law is certainly expressed in its title, and the see- 
tions thereof provide only for the carrying out of the objects as stated 
in the title. It does not therefore conflict with article 114 of the consti- 
tution. 

The tax is certainly uniform in so far as the parish is concerned, as all 
property is taxed alike. We do not understand that, because article 118 
provides that ta&&ation shall be equal and uniform throughout the State, 
therefore the people of the parish of Plaquemines can not be taxed for 
any purpose unless the people of every other parish in the State are 
also taxe:l. 

It is urged in the brief that as regards Mathé the judgment in his 
favor has been lately. reversed by us. This may be. He may not be 
able to enforce his judgment. But bis is not the case before us. We 
are only now deciding whetber the judgment rendered in this case is 
right. We think it is. 

Judgment affirmed. 
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No. 6016. 


THe Stare or Lovistana vs. CHARLES CLINTON, AUDITOR, AND ANTOINE 
Dvusvuciet, TREASURER. INVERVENTION AND RULE OF THE NEW ORLEANS 
REPUBLICAN PrintinG CoMPANY. 


It is not necessary to decide in this case whether the act of the thirtieth of March, 
1875, or that published on the third of April, both numbered seventeen, be the 
law; for both acts embrace» the same appropriation in favor of the Republican 
Printing Company, intervening in this suit, and both acts make appropriations 
in excess of the revenues for the year. 

Courts can not be considered as changing or amending an appropriation bill and 
thereby trenching upon the functions of the legislative department, when they 
declare some items thereof valid and others void. Courts are only exercising 
their judicial functions when they determine that one part of a lawis valid and 
another null. A law is entire, when each part has a general bearing upon the 
rest. In such a case, if any part be null, the whole is void. But a law may be 
partly valid, and partly invalid, when the parts are themselves entire, independ- 
ent, and distinct from each other. 

In this ease each appropriation is distinct and independent, and distinct from each 
other. 

In this case each appropriation is distinct and independent from the other, and any 
one may be unconstitutional without affecting the others, any more than if they 
were embraced in separate acts. 

When seeking the legislative intention, this court will presume that the legislators 
intended to perform their sworn duty, by providing for the current necessary 
expenses of the government fixed by existing laws and for matured obligations 
not otherwise provided for, before creating any new obligations or conferring 
liberalities. 

It is fair to infer from the titles of the acts in question that the Legislature only in- 
tended that the appropriations, other than those for current expenses, should be 
paid out of any moneys in the treasury not otherwise appropriated, that is, after 
the current necessary expenses should have been provided for. 

Making appropriations for necessary current expenses is a duty, while making 
other appropriations for obligations not already existing, would rest in the dis- 
cretion of the Legislature; and, when made without adequately providing a 
revenue to such appropriations, would be creating a debt, within the meaning of 
the constitution. ° 

The claim of the Republican Printing Company is for a necessary current expense 
of the State. The laws must be published, the decisions of this court must be 
published, besides many other things which are required to be published by the 
State Printer. 

The evidence in the reeord shows that services to the extent of nearly the whole ap- 
propriation had already been rendered, and that the appropriations for the 
necessary current expenses, under laws existing at the time, do not exceed the 
revenues provided for the year 1875. 


PPEAL from the Superior District Court, parish of Orleans. Havw- 
iA. kins, J. A. P. Field, Attorney General, for the State, the Auditor, 
and Treasurer, appellants. J. W. Thomas and A, C. Lewis, for State 
Printer, intervenor and appellee. 

Lupe.ine, C. J. On the seventh of April, 1875, the Attorney General 
of this State filed a petition in the Superior District Court of New Or- 
leans praying for an injunction against the Auditor and the Treasurer of 
the State to prevent the one from auditing and warranting for, and the 
other from paying, any of the appropriations embraced in the acts 

20 
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entitled an act making appropriations, etc., passed in 1875, and both num- 
bered seventeen, for the following reasons: He alleges that two acts 
have been published, having the same number and title, whereas only 
one general appropriation bill was passed by the General Assembly; that 
the bill promulgated on the thirtieth of Mareh, 1875, and not the bill pro- 
mulgated on the third of April, must be regarded as the true act, as the 
Governor’s authority to sign the bill was exhausted when he approved 
and signed the first, and that both acts are unconstitutional, being in 
violation of the third amendment to the State constitution, adopted in 
November, 1874, inasmuch as the appropriations are in excess of the 
revenues for the year. The prayer of the petition is that the second act 
be declared a nullity for the reasons stated, and that the first act be de- 
elared unconstitutional and void, and that the Auditor and Treasurer be 
enjoined from warranting for and paying any of the sums specified in 
said two acts. 

The judge a quo issued an injunction as to some of the items of said 
bill, and as to portions of other items. The Republican Printing Com- 
pany intervened in that proceeding, and, alleging that it was injured by 
said injunction, took a rule upon the State, the Auditor, and Treasurer, to 
show cause why the injunction should not be set aside, so far as it af- 
fected the Printing Company. 

The Attorney General filed an answer for all the defendants in the 
rule, adopting the allegations of his petition for the injunction. 

No objection has been made to the manner of proceeding in this case. 
We will proceed, therefore, to decide the questions which we deem nec- 
essary to determine the rights of the parties in this case. 

It is not necessary to decide, in this case, whether the act of the thirti- 
eth of March, or that published on the third of April, be the law, for 
both acts embrace the same appropriation in favor of the Republican 
Printing Company, and both acts make appropriations in excess of the 
revenues for the year. 

The first question to be decided is whether the whole act shall be de- 
clared void because it makes appropriations in excess of the revenues, 
or whether only so much thereof as is in excess shall be declared null ? 
This is a very important and delicate question, for if the law were to be 
declared wholly void, there could be no moneys drawn from the treasury 
for the current expenses of the State government; while, on the other 
hand, it might seem that the courts were trenching upon the functions of 
the legislative department in changing or amending an appropriation 
bill, if they declared some items thereof valid and others void. But this 
is not so in reality. The courts are only exercising their judicial funce- 
tions when they determine. that one part of a law is valid and another 
null. A law is entire when each part has a general bearing on the rest. 
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In such a case, if one part be null, the whole is void. But a law may be 
partly valid and partly invalid when the parts are themselves ertire, in- 
dependent, and distinct from each other. Thus in this case each appro- 
priation is distinct and independent from the others, and any one may 
be unconstitutional without affecting the others any more than if they 
were embraced in separate acts. If each appropriation in these bills had 
been made in separate acts, bearing the same date, could it be main- 
tained that because the Legislature had made appropriations in excess 
of the revenues of the State, all the several acts were unconstitutional ? 
We think not. It would be the duty of the court to ascertain the legisla- 
tive intention so as to give effect to as many of said laws as possible, 
without violating the constitution. When seeking the legislative inten- 
tion, we will presume that the legislators intended to perform their sworn 
duty, by providing for the current necessary expenses of the govern- 
ment, fixed by existing laws, and for matured obligations not otherwise 
provided for, before creating any new obligations or conferring liberali- 
ties. 

This presumption is supported by the title of the bills in question—it 
is “an act making appropriations for the general expenses of the State 
for the year 1875; providing for deficiencies existing in appropriations for 
the year 1874, and for the payment of claims and obligations due by the 
State of Louisiana prior to the first day of January, 1874; providing for 
and regulating the payment and auditing of said claims and obligations 
out of the revenues of the years in which said obligations were issued or 
said claims incurred; providing for and regulating the manner of audit- 
ing, warranting, and liquidating said claims and obligations, and provid- 
ing for the receipt of certain warrants in payment of certain taxes due 
the State, and to provide for the absorption of the floating indebted- 
ness.” 

And it is fair to infer that they only intended that the appropriations, 
other than those for current necessary expenses, should be paid out of 
any moneys in the treasury not otherwise appropriated, that is, after the 
current necessary expenses should have been provided for. Making ap- 
propriations for necessary current expenses is a duty, while making 
other appropriations, for obligations not already existing, would rest in 
the discretion of the Legislature, and, when made, without adequately 
providing a revenue to meet such appropriation, would be creating a 
debt within the meaning of the constitution. 23 An. 403. 

Is the claim of the Republican Printing Company for a necessary cur- 
rent expense of the State? This is not denied, nor could it well be de- 
nied. The laws must be published, the decisions of this court must be 
published, besides many other things which are required to be published 
by the Public Printer. The evidence in the record shows that services to 
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the extent of nearly the whole appropriation had already been rendered, 
and that the appropriations for the necessary current expenses, under 
laws existing at the time, do not exceed the revenues provided for the 
year 1875. 

It is therefore ordered and adjudged that the judgment of the lower 
court be affirmed with costs. 


No. 6048. 


STATE OF LOUISIANA EX REL, P. J. MARTIN Vs. THE BIENVILLE OIL WorKS 
CoMPANY ET AL. 


In this ease relator is a large stockholder in the Bienville Oil Works Company. He 
has, in the very nature of things, and upon principles of equity, good faith, and 
fair dealing, the right to know how the affairs of the company are conducted— 
whether the capital, of which he has contributed so large a share, is being pru- 
dently and profitably employed, or otherwise. He shows that he has been denied 
this right by the Board of Directors, who assume that the clause in the charter 
of the company which declares that “all the powers of the corporation shall be 
exercised by a Board of Directors,” deprives him of his individual right to know, 
from personal inspection of the books and papers of the company, the state of 
its business affairs. 

This court is not prepared to say that the above-stated assumption is logical.and 
legally deducible from the clause referred to in the charter, and does not see that 
thé existence of the individual right of one of the stockholders, claimed by the 
relator in this case, is incompatible with the power vested in the Board of Di- 
rectors. If the individual right contended for does not remain, it has been ex- 
tinguished by some law, clear and explicit in its terms, or by necessary and 
certain implication. No such law is shown, and no such irresistible inference 
follows from the terms used in conferring the powers of the corporation upon a 
Board of Directors. 

The relator has shown that the directors have coneealed from him facts which he 
had a right to know, and especially in this, that public notice was given to the 
stockholders of the company to attend a meeting to be held at the office of the 
company, “to vote upon a reduction of the capital stock, and upon other mat- 

’ ters.” In order to comply with this call, and to vote understandingly, it was 
certainly requisite for the relator to know the condition of the affairs and busi- 
ness operations of the company, and be enabled from this knowledge to act for 
the best interest of the stockholders and of the company. Therefore he has 
brought himself within the rule which entitles him to relief by showing a clear 
right and a just and useful purpose to be effected. The court a qua erred in dis- 
charging the rule taken by plaintiff against defendant. 

The objection that if the relator has the right he claims, it is personal to himself, 
and ean not be exereised by his agent, has no force. The possession of the 
right in question would be futile, if the possessor of it, through lack of knowl- 
edge necessary to exercise it, were debarred the right of procuring, in his be- 
half, the services of one who could exercise it. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Wharton Collens, for relator and appellant. Clarke, Bayne 

& Renshaw, for respondent and appellee. 
TALIAFERRO, J. The relator owns stock in the Bienville Oil Works 
Company to the amount of twenty-five thousand dollars. He complains 
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that the company refuses him access to its books; that he desires to 
know whether the funds invested by him in the company were faithfully 
administered by the officers and directors thereof, whether the accounts 
of the company have been faithfully kept, and also to ascertain its assets 
and liabilities, verify its stock and property, with the view of taking such 
lawful action in regard to its administration as his rights and interests 
might require. The relator appointed a competent agent, well versed 
in book-keeping, and conversant with the usual routine and details of 
business in the affairs of corporations, to represent him in the inspection 
of the books, accounts, and papers of the company for the purpose 
named. 

In a supplemental petition the relator charges that for many years the 
company and its officers have neglected to comply with the fifth article 
of its charter, which requires them to make in September of every year 
and to publish in two newspapers in this city an annual statement of 
receipts and expenditures, and of the true condition of the company. 
Moreover, that the company by official notice, published in the Repub- 
lican newspaper of the seventh of November, 1875, called a meeting of 
the stockholders “to vote upon a reduction of the capital stock and 
upon other matters;”’ which meeting is to be held on the eleventh of 
December following; that in the meantime the relator is prohibited by 
the offieers and board of the company from ascertaining by examination 
and verification the true state and condition of the affairs of the com- 
pany, so as to vote with knowledge of the facts necessary for him to 
form a satisfactory opinion on the subject. 

The relator prayed that a writ of mandamus issue to the company to 
compel it to comply with his requests in the premises. 

An order was rendered that an alternative writ issue, to which the 
respondents answered— 

First—By general denial. 

Second—They take the ground that the charter of the company con- 
fides all the powers of the corporation to the board of directors, which 
they contend excludes the relator from the claims set up by him. 

Third—That relator’s rights in the premises are essentially personal 
to himself, and can not be exercised by or through his agent. 

On the hearing in the court below, judgment was rendered in favor of 
the respondents, discharging the rule, and the relator appealed. 

The relator, in the main, has made good by proof the allegations of his 
petition. The officers of the company were willing to let him see the 
last balance sheet or statement they had made; but would not permit 
him to see the cash book, the journal, or the ledger, by means of which 
he contends he could have ascertained whether the balance sheet was 
correct or not. The respondents insist that the relator has no such 
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right as he contends for, and refer to the clause of the charter which de- 
clares that “all the powers of the corporation shall be exercised by a 
board of directors.” They refer to the Civil Code, article 445: “The 
statutes and regulations which corporations enact for their police and 
discipline are obligatory upon all their respective members, who are 
bound to obey them.” The case quoted from 6 Sargent & Rawle, p. 505, 
decided by the Supreme Court of Pennsylvania, announces only the same 
authority and power to exist in trustees of a certain corporation that are 
asserted by the charter of the Bienville Oil Works Company to exist in 
its board of directors. In Angel on Corporations, pp. 428 to 441, it is 
laid down that a mandamus will not be issued to compel the custodian 
of corporate documents to allow an inspection or copies to be taken, un- 
less a clear right is shown and some just or useful purpose is to be 
effected. To this effect seem the principles announced in the English 
ease principally relied upon on the part of the respondents: the case of 
Rex vs. the Master and Wardens of the Merchant Tailors’ Company, 
2 Barnwell and Adolphus, 115,22 Eng. Com. Law Reports, 40. In 
that case a number of the corporators who were dissatisfied with the 
management of the company appointed a committee of their body to 
examine into its affairs. They called upon the clerk, who refused to ex- 
hibit the books and papers of the company ; whereupon the corporation 
and the clerk were called upon to show cause why a mandamus should 
not be granted commanding them to permit those individuals, their 
agents, at all seasonable times to inspect and take copies of all records, 
books, papers, and muniments belonging to the company or relating to 
the affairs thereof. Affidavits alleging a belief of misappropriation of 
funds, violations of the charter, and other abuses were presented, and 
the relators closed their application by saying that they had no other 
wish in desiring an inspection of said charter, by-laws, and other docu- 
ments, than to see on the part of a body of the members by whom they 
were authorized to act, how their joint funds were disbursed and that the 
legal rights and privileges of the members of the company should be 
enjoyed by them agreeably to their charters. Strong suspicions, it seems, 
were raised as to the good faith of the parties making the application for 
mandamus. The clerk of the company stated on oath that he was in- 
formed and believed that the demand was presented by a small minority 
of the members ; that he was also informed and believed from the course 
pursued that the application was not made bona fide, but in order to 
furnish the parties indirectly with materials, if possible, for disturbing 
the established constitution of the fraternity and impugning the election 
of the governing officers. 

It was upon this state of facts that the court decided, in that case, that 
it “ would not, on the application of members of a corporate body, grant 
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a mandamus to inspect the documents of the corporation, unless it 
should be shown that such inspection was necessary with reference to 
some specific dispute or question pending in which the parties applying 
are interested ; and that the inspection will then be granted only to such 
extent as may be necessary for the particular occasion.” Thornton, J., 
said: “It is necessary that there should be some particular matter in 
dispute between the members or between the corporation and individuals 
in it; there must be some controversy, some specific purpose in respect 
of which the examination becomes necessary.” He proceeds further to say 
that if, in making the application, any purpese could have been pointed 
out, the parties showing they had an, interest in the matter in question, 
the rule might have been granted, and that the decision then made would 


not prevent a remedy in future, if any grievance mews be stated and 
shown. 


-atteson, J., said in the same case: “The rule must be discharged, 
from the generality of its terms ;’ but he was far from saying that there 
may not be instances in which a corporator may apply for a mandamus 
to inspect documents of the kind mentioned, if he can show a specific 
ground of application and that the granting of it is necessary to prevent 
his suffering injury or to enable him to perform his duties. But some 
tangible object must be stated. In the case of Hatch vs. the City Bank, 


1 Rob. 470, the plaintiff alleged himself to be a stockholder and director 
of the City Bank, and that for purposes material to the interests of the 
institution and of the public he desired to examine the stock-ledger of 
the bank and also the transfer-book, and that on making application to 
the president and board of directors to that effect he was refused the 
privilege requested and denied access to the books he desired to see. He 
prayed for a writ of mandamus to compel a compliance with his demands. 
The defendants answered that, conceding the plaintiff's allegations in his 
petition to be true (which they did not admit), he is not entitled to a writ 
of mandamus. The defendants answered, further, that by the charter of 
the City Bank the entire management of its affairs and control of its 
books and property are confided to a board of directors, who administer 
the same by a majority, and who have the right of deciding when, by 
whom, and for what purpose the said books shall be inspected, and that 
the plaintiff has no right in law to demand the inspection at his pleasure 
of the said books. The judgment rendered in this case was in favor of 
the defendants, reversing the judgment appealed from and discharging 
the rule. The decree was not concurred in by a majority of the mem- 
bers of the court; one of the judges was interested in the case, and 
another was absent on account of sickness. Judges Bullard and Gar- 
land were of the same opinion, from which Judge Martin dissented and 
delivered a long and elaborate dissenting opinion, maintaining the right 
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of the relator to inspect the books of the corporation, and held that he 
was entitled to the writ of mandamus to enforce the right. He, however, 
in deference to the views of the two concurring judges, rendered the 
decree in conformity therewith. In the decision rendered reference is 
approvingly made by Judge Garland to the English decision we have 
noticed, and the case of Hatch was doubtless decided upon the authority 
of that case. But from a review of all the facts in both cases it appears 
to us clearly to result from these facts that the judgments in both these 
cases were placed on the ground, not that the relators were not entitled 
under any state of facts to the relief sought, but that they had failed 
through want of precision and defjniteness in stating soine well-defined 
purpose, some reasonable cause, and showing that they had some inter- 
est in the matter ; that they had stated no tangible object ; that the mere 
allegation of grounds on which they believe the affairs of a corporation 
are being- improperly conducted, that the officers have been unduly 
chosen, and complaining of mismanagement in some particular instances 
not affecting the parties themselves, and such like vague charges, will 
not entitle a party to a writ of mandamus. Mr. Justice Patteson, as we 
have seen, said in the case that arose in England (22 Eng. Com. Law 
Reports, 40,) that the rule must be discharged, from the generality of its 
terms. 

In the case at bar the relator is a large stockholder in the Bienville 
Oil Works Company. He has in the very nature of things, and upon 
principles of equity, good faith, and fair Gealing, the right to know how 
the affairs of the company are conducted—whether the capital of which 
he has contributed so large a share is being prudently and _ profitably 
employed, or otherwise. He-shows that he has been denied this right by 
the board of directors, who assume that the clause in the charter of the 
company which declares that “all the powers of the corporation shall be 
exercised by a board of directors” deprives him of his individual right 
to know from personal inspection of the books and papers of the com- 
pany the state of its business affairs. Weare not prepared to say that 
this assumption is logical, and legally deducible from this clause in the 
charter. We do not see that the existence of the individual right of one 
of the stockholders claimed by the relator in this case is incompatible 
with the power vested in the beard of directors. If the individual right 
contended for does nct remain, it has been extinguished by some law, 
clear and explicit in its terms, or by implication necessary and certain. 
No such law is shown, and no such irresistible inference follows from the 
terms used in conferring the powers of the corporation upon a board of 
directors. 


The relator, we think, has shown that the directors have concealed 
from him facts which he had a right to knew, and especially in this, that 
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by a publication in the New Orleans Republican of date the seventeenth of 
November, 1875, notice was given to the stockholders of the company to 
attend a meeting to be held at the office of the company on the eleventh 
December following, “to vote upon a reduction of the capital stock and 
upon other matters.” In order to comply with this call and to vote under- 
standingly, it was certainly requisite for the relator to know the con- 
dition of the &ffairs and business operations of the company and be 
enabled from this knowledge to act for the*best interests of the stock- 
holders and of the company. We think, therefore, he has brought him- 
self within the rule which entitles him to relief by showing a clear right 
and a just and useful purpose to be effected. 

The views we have expressed are fully sustained by the decision ren- 
dered by our predecessors in the case of P. J. Coburn vs. the Union 
Bank of Louisiana, 13 An. 289. 

The objection that, if the relator has the right he claims, it is personal 
to himself and can not be exercised by another, we regard as having no 
foree. The. possession of the right in question would be futile if the 
possessor of it, through lack of knowledge necessary to exercise it, were 
debarred the right of procuring in his behalf the services of one who 
could exercise it. Our opinion, for the reasons stated, is that the judg- 
ment of the lower court is erroneous, 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that the mandamus be made per- 
emptory, and that the president and secretary of the Bienville Oil Works 
Company and the heard of directors of the said company or corpora- 
tion be, through its proper officers, and they are hereby ordered, to 
afford free access to, and give permission to the relator, P. J. Martin, or 
to his duly authorized agent, to inspect and examine, within the usual 
business hours, all the box ks, records, accounts, and muniments thereto 
appertaining, belong’ng to said company, and which relate to the busi- 
ness of said company as an incorporated body, without unnecessarily 
incommoding the officers and directors of the company; and also to 
make copies of such papers, accounts, ¢te., as he may desire, as well as 
m>omoranda in writing relating to the same. It is further ordered that 
the defendants and respon lents pay all costs of this suit. 


Howe tt, J., dissenting. IL think the relator as stockholder has the 
right, at seasonable hours, and for a legitimate purpose, to examine the’ 
books of the corporation; but it is strictly a personal right, and can be 
exercised cnly by the stockholder. In 13 An. 289 it was said: “It must 
be granted that every partner has the right to inspect the books of the 
partnership, and the mere fact of incorporation can not destroy that 
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right, unless it is taken away by some provision of the charter or some 
law or by-law of the corporation.” There is nothing in the record that 
deprives the relator of this right. But he has no greater right than a 
partner in this respect, and it can not be successfully urged that a part- 
ner can, without the consent of his partners, send a third person as 
agent to examine the books of thepartnership. The affairs of a part- 
nership or corporation, as contained in their books, are private, and not 
to be known except by consent, or where the producticn of the books in 
court becomes necessary. 
I therefore dissent to the order as to the agent of relator. 


Mr. Justice Morgan concurs in this dissenting opinion. 


No. 3917. 


JEAN BERTHIN ET AL. Vs. CRESCENT City Live-Stocx-LaNDING AND 
SLAUGHTER-HovusE Company, AND Sarp Company vs. F. Fretot & Co. 
ET AL. CONSOLIDATED FOR TRIAL IN Tus Court. 


Considering sections one, three, four, five, of act 118 of the acts of 1869, which statute 
ereates the defendant company, and confers all the rights and franchises it en- 
joys, and considering that part of the title of the act which declares one of its 
effects to be, * to locate the stock-landing and slaughter-houses,” the conclusion 
is, that the location of stock-landings and slaughter-houses contemplated by 
this statute was a permanent and not a temporary location; that the corporation 
had no authority to move the grand slaughter-hou:e which it erected, pursuant 
to the third section of this act, from the right bank to the left bank of the river; 
that while it has the right to establish as many slaughter-houses as may be 
necessary, the corporation, having located and established the grand slaughter- 
house required, as a condition precedent to the enjoyment of the franchises con- 
ferred by said act No. 118, had no right to close it or remove it to another locality, 
because it was a lawful place for plaintiff to pursue his occupation, and defend- 
ant has no right to close it and compel him to go to another place. ~* 

After selecting this locality, and compelling the butchers to repair to it, the defend- 
ant, in the absence of an express power in the statute, will not be permitted to 
compel them to discontinue their business at this place, and follow the corpora- 
tion to such other locality as its judgment or caprice may dictate. The intention 
of the statute was not to confer this arbitrary power upon the corporation. Its 
main object,was to protect the health of the city of New Orleans by requiring the 
slaughtering of animals to be done within the designated limits and at one or 
more slaughter-houses for convenience of inspection by the proper officer; and 
the corporation was invested with certain franchises, provided it located, erected, 
and opened to publie use by the first day of June, 1869, a grand slaughter-house 
of sufficient capacity to accommodate all butchers, and in which to slaughter 
five hundred animals per day. This slaughter-house the statute clearly requires 
to be kept open; and the plaintiff was entitled to the injunction which he sued 
out in the court below. 


PPEAL from the Eighth District Court, parish of Orleans. Dibble, 
J. E. K. Washington, Cotton & Levy, William Grant, E. T. & £. J. 
Fellowes, and S. Belden, for plaintiffs and appellants in the cases of Ber- 
thin et al. vs. Slaughter-House Company. Semmes & Mott, John Ray, 
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and A. Voorhies, for defendant and appellant. Semmes & Mott, for plain- 
tiff in the case of Slaughter-House vs. Frelot et al., one of the consoli- 
dated cases. S. Belden, E. K. Washington, and Cotton & Levy, for de- 
fendants. 

Wyty, J. Plaintiff alleges that he is by occupation a butcher and is 
engaged in slaughtering animals for ‘food in the parishes of Orleans, 
Jefferson, and St. Bernard; that by virtue of act 118 of the acts of 1869, 
known as the Slaughter-House Act, petitioner and all others engaged in 
slaughtering animals in said parishes were required under penalty to 
slaughter at such place as might be located by the Slaughter-House 
Company under the requirements and restrictions of said law; that said 
company located their stock-landing and slaughter-house on the right 
bank of the Mississippi river in the parish of Orleans, below the present 
depot of Morgan’s Opelousas and Texas Railroad; that said company 
intended to have completed said stock-landing and slaughter-house on 
or before the first of June, 1869, and at said date of its pretended comple- 
tion required the slaughtering of all animals intended for food in the 
parishes of Orleans, Jefferson, and St. Bernard to be done at said place 


* from said date. 


Petitioner represents that in obedience to law he did his slaughtering 
in said place; that he is vested by law with the right to continue his 
business of slaughtering upon the site or place located by said company, 
on the right bank of the river as aforesaid; that said company has re- 
moved many things necessary for the slaughtering of animals from said 
slaughter-house to what is known as the Cavaroe Slaughter-House, lo- 
cated on the left bank of the Mississippi river, just below the United 
States Barracks; and that said company is about to remove all facilities 
for slaughtering at said place and to tear down the buildings and to 
compel the abandonment of slaughtering at said place. He avers that 
said acts are in direct violation of law and of the right of petitioner to 
slaughter in said slaughter-house and be provided with every facility 
for slaughtering and transporting the meat across the river to market. 
He claimed damages in the sum of five thousand dollars, and prayed 
for an injunction, which was granted by the court. 

The answer alleges that in compliance with the requirement of the 
third secti<n of the act mentioned in plaintiff's petition, being act 118 of the 
acts of 1869, this respondent located and erected a slaughter-house, such as 
is prescribed in said third section, at the place mentioned in the petition, 
on the right bank of the Mississippi river; that subsequently and long ° 
prior to the institution of this suit, this respondent, at the request and 
solicitation of nearly all the butchers engaged in business in the parish 
of Orleans, located and opened another slaughter-house on the left 
bank of the Mississippi river at the Cavaroc plantation, as described ia 
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the petition; that said Cavaroc Slaughter-House is in all respects of the 
dimensions required by the statute for the accommodation of all butch- 
ers, and of the capacity to enable them to slaughter five hundred 
animals per day; that in consequence of the Cavaroc Slaughter-House 
being ample and sufficient for all the purposes contemplated by law and 
of its superior advantages and conveniences for the business of the 
butchers, the slaughter-house on the right bank was nearly deserted, 
and it became unnecessary to keep it up for the convenience of the pub- 
lic; and this respondent has therefore, in the exercise of its legal rights, 
determined to close up said slaughter-house on the right bank of the river, 
and was engaged in removing the facilities and appliances necessary to 
the slaughtering business until arrested by this suit. Respondent avers 
that, under said act 118, the right of locating and erecting slaughter- 
houses at any point within the designated limits is conferred on respond- 
ent, and the right of changing the location or abandoning one slaughter- 
house and erecting another at the option of this respondent is also 
granted, subject to the duty of always having in ‘operation adequate 
slaughter-house accommodations as prescribed by law. Respondent 
further avers that plaintiff has, in violation of said act 118, slaughtered 
animals intended for food in other places than at the slaughter-house 
of respondent, thereby incurring the penalty prescribed in said act, of 
two hundred and fifty dollars for each animal so slaughtered; that the 
aggregate amount of penalty so incurred is fifty thousand dollars, for 
whicn judgment is prayed in reconvention. Respondent also prayed for 
an injunction against plaintiff, which was not granted. 

At the trial the court below rejected plaintiff's demand and dissolved 
the injunction; it also rejected respondent’s reconventional demand and 
refused its application for an injunction. . 

From this judgment plaintiff has appealed, and respondent, joining in 
the appeal, prays an amendment in regard to the reeonventional demand 
and the injunction prayed for in the answer. 

The important inquiry in this case is a question of law. Had the Te- 
spondent the right to change the location of the grand slaughter-house 
which it located and erected prior to the first day of June, 1869, pursu- 
ant to the requirement of said act 118, and which was a condition 
precedent to the enjoyment of the monopoly and franchises conferred 
by said act? Had said corporation the right to abandon the location 
and tear down the slaughter-house on the right bank of the river and 
establish as a substitute the Cavaroc Slaughter-House, situated on the 
left bank of the river below the Barracks ? 

The solution of this question will require an examination of several 
sections of act No. 118 of the acts of 1869, the statute creating the de- 
fendant company and conferring all the rights and franchises it enjoys. 
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Section one provides that after the first of June, 1869, it shall be un- 
lawful to land, keep, or slaughter any cattle, beeves, calves, sheep, swine, 
or other animals at any place within the parishes of Orleans, Jefferson, 
and St. Bernard, except that the Crescent City Live-Stock-Landing and 
Slaughter-House Company may establish themselves at any point or 
place hereinafter provided; and said section provides a penalty against 
any person doing business or doing any act-in contravention thereof. 

Section three provides “that said company or corporation is hereby 
authorized to establish and erect at its own expense, at any point or 
place on the east bank of the’ Mississippi within. the parish of St. Ber- 
nard or in the corporate limits of the city of New Orleans below the 
United States Barracks, or at any point or place on the west bank of the 
Mississippi river below the present depot of the New Orleans, Opelousas, 
and Great Western Railroad Company, wharves, sheds, yards, and 
buildings necessary to land, stable, shelter, protect, and preserve all . 
kinds of horses, mules, cattle, and other animals from and after the 
time such buildings, yards, ete., are ready and complete for business 
and notice thereof is given in the official journal of the State; and the 
said Crescent City Live-Stock-Landing and Slaughter-House Company 
shall have the sole and exclusive privilege of conducting and carrying 
on the live-stock landing and slaughter-house business within the limits 
and privileges granted by the provisions of this act, and cattle and other 
animals destined for sale or slaughter in the city of New Orleans or its 
environs shall be landed at the live-stock landings and yards of said 
company, and shall be yarded, sheltered, and protected, if necessary, by 
said company or corporation.” This section further provides certain 
fees, and also for the collection of certain charges, and it prescribes a 
penalty for the violation of its provisions. It also declares as follows: 
“The company shall, before the first of June, 1869, build and complete 
a grand slaughter-house of sufficient capacity to accommodate all 
butchers and in which to slaughter five hundred animals per day; also, 
that a sufficient number of sheds and stables shall be erected before the 
date aforementioned to accommodate all the stock received at this port, 
all of which to be accomplished before the date fixed for the removal of 
the stock-landing as provided for in the first section of this act, under 
penalty of a forfeiture of their charter.” 

Section four provides “that the said company or corporation is hereby 
eathorized to erect at its own expense one or more landing-places for 
live stock, as aforesaid, at any points or places consistent with the pro- — 
visions of this act, and to have and enjoy from the completion thereof, 
and after the first day of June, 1869, the exclusive privilege of having 
landed at their wharves and landing-places all animals intended for sale 
or slaughter in the parishes of Orleans and Jefferson, and are hereby 
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also authorized (in connection) to erect at its own expense one or more 
slaughter-houses at any points or places consistent with the provisions of 
this act, and to have and enjoy from the completion thereof, and after 
the first day of June, 1869, the exclusive privilege of having slaughtered 
therein all animals the meat of which is destined for sale in the parishes 
of Orleans and Jefferson.” 

Section five provides “that whenever said slaughter-houses and acces- 
sory buildings shall be completed and thrown open for the use of the 
public, said company or corporation shall immediately give public no- 
tice of thirty days in the official journal of the State, and within said 
thirty days notice, and within and from and after the first day of June, 
1869, all other stock-landings and slaughter-houses within the parishes 
of Orleans, Jefferson, and St. Bernard shall be closed, and it will no 
longer be lawful to slaughter cattle, hogs, calves, sheep, or goats, the 
_ meat of which is intended for sale within the parishes aforesaid, under 
penalty,” ete. 

Considering the foregoing provisions and that part of the title of the 
act which declares one of its objects to be “to locate the stock-landings 
and slaughter-houses,” our conclusion is that the location of stock- 
landings and slaughter-houses contemplated by this statute was a per- 
manent and not a temporary location; that the corporation had no au- 
thority to move the grand slaughter-house which it erected pursuant to 
the third section of this act from the right bank to the left bank of the 
river; that while it has the right to establish as many slaughter-houses 
as may be necessary, the corporation having located and established 
the grand slaughter-house required as a condition precedent to the en- 
joyment of the franchises conferred by said act 118, having thrown it 
open to public use and published the required notices in the official 
journal, and having compelled plaintiff and all other butchers to repair 
to this slaughter-house to pursue their occupation, had no right to close 
it or remove it to another locality, because this was a lawful place for 
plaintiff to pursue his occupation, and defendant had no right to close 
it and compel him to go to another place. 

The moment defendant opened this slaughter-house in the exercise of 
a power conferred by the statute, it became as lawful a place for slaugh- 
tering and as permanent as if that building and that locality had been 
specially designated in the statute. It was a place where the act author- 
ized the butchers to pursue their business, and where the defendant had 
stipulated and agreed to furnish the necessary facilities and accommo- 
dations for slaughtering. After selecting this locality and compelling 
the butchers to repair to it, the defendant, in the absence of an express 
power in the statute, will not be permitted to compel them to discon- 
tinue their business at this place and follow the corporation to such 
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other locality as its judgment or caprice may dictate. The intention of 
the statute was not to confer this arbitrary power upon the corporation. 
Its main object was to protect the health of the city of New Orleans by 
requiring the slaughtering of animals to be done within the designated 
limits and at one or more slaughter-houses for convenience of inspection 
by the proper officer; and the corporation was invested with certain 
franchises provided it located, erected, and opened to public use by the 
first day of June, 1869, “a grand slaughter-house of sufficient capacity 
to accommodate all butchers and in which to slaughter five hundred 
animals per day.” * * * This slaughter-house the statute clearly re- 
quires to be kept open, and the plaintiff was entitled to the injunction 
which he sued out in the court below. The record does not disclose a 
case entitling the plaintiff to damages. 

The reconventional demand and the injunction applied for by defend- 
ant can not be allowed. 

It is therefore ordered that the judgment herein be annulled, and it is 
decreed that the injunction herein be made perpetual, and that defend- 
ant be required to re-open the slaughter-house on the right bank of the 
Mississippi river and afford plaintiff and other butchers all necessary 
facilities and accommodations for pursuing their occupation. 

It is further ordered that the defendant pay costs in both courts. 


Morean, J., dissenting. The question of importance in this case is 
whether the defendants had the right to remove their slaughter-house 
from one bank of the river to the other. 

It seems to me that this question is answered by the third section of 
the act known as the Slaughter-House Act, which provides “that said 
company or corporation is hereby authorized to establish and erect at its 
own expense, at any point or place on the east bank of the Mississippi 
river within the parish of St. Bernard or within the corporate limits of 
the city of New Orleans below the United States Barracks, or at any 
point or place on the west bank of the Mississippi river below the depot 
of the New Orleans, Opelousas, and Great Western Railroad Company, 
wharves, stables, sheds, yards, and buildings necessary to land, stable, 
shelter, protect, and preserve all kinds of horses, mules, cattle, and other 
animals,” ete. . 

Plaintiff contends that having erected a slaughter-house on the right 
bank of the river, defendants can not tear it down or remove it to the 
left bank. In my opinion there is nothing in the act which justifies this 
position. There is nothing in the act which prohibits them from remov- 
ing from one bank of the river to the other; nothing which declares that 
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once established their slaughter-house on the right or left bank, they 
shall continue it where first established for any stated length of time. 

I can understand that if the defendants had induced the plaintiff to 
believe that the slaughter-house which they had erected was to be per- 
manently located there, and he had gone to any expense in order to en- 
able him to carry on his business at that place, and the slaughter- 
house was removed without good reasons therefor, that the defendants 
would be liable to him in damages. But it seems to me that the de- 
fendants’ right to remove from one side of the river to the other, within 
the territorial limits designated in the act, is clear and distinct. 

I therefore dissent from the opinion of the majority. 

Rehearing refused. 


No. 6119. 
Patrick Hiaeins vs. C. C. Haey. 


This case being before this court in April, 1874, was remanded with direction to the 
district judge to hear the testimony offered by plaintiff on his motion for a new 
trial. This decree divested this court of jurisdiction and placed the ease before 
the court a qua for the purpose of hearing evidence and trying the motion fora 
new trial. This trial was subsequently had, according to the direction from this 
court, the testimony heard, found ineffective, and the rule for a new trial dis- 
charged. . 

Instead of taking an appeal from the final judgment on the merits after the dis- 
charge of the rule for a new trial, the counsel of plaintiff and defendant agreed 
to submit the ease on the record on file in this court when the judgment of April, 
1874, was rendered, no time being fixed for said submission. The matter was 
delayed for more than twelve months, and was neglected on account of the ill- 
health of plaintiff's counsel. 

Plaintiff now takes a rule on defendant to show cause why the agreement should not 
be carried into effect and the case submitted on the old record on file in this 
eourt at the time the case was decided in April, 1874. But when that decision was 
rendered, this court was divested of jurisdiction. and the ease passed as fully 
under the control of the district court as if no appeal had been taken. 

More than one year has elapsed, and there has been no order of appeal granted by 
the judge; no bond has been filed, and no transcript. Assuming that the agree- 
ment of counsel could be substituted for an order of appeal and bond, no action 
has been taken thereon within the time allowed for the exercise of the right of 
an appeal. The agreement of counsel can not vest this court with jurisdiction 
of a case in the absence of an order of appeal and an appeal bond. The Code of 
Practice points out the form to be pursued to transfer jurisdiction from the 
inferior courts to the Supreme Court. The rule must be discharged. 


N plaintiff's motion that defendant show cause at the time fixed why 
the agreement to submit the above,entitled case should not be sub- 
mitted on the briefs now on file and to be filed within ten days. Hays 
& New, for plaintiff. J. Livingston, for defendant. 
Wyty, J. In April, 1874, this case was before this court and the judg- 
ment was annulled and reversed, and th: case remanded with direction 
to the district judge to hear the testimony offered by plaintiff on his mo- 
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tion for a new trial on the ground that the jury had been improperly in- 
fluenced. See the case reported in 26 An. 368. This decree divested 
this court of jurisdiction and placed the case before the court a qua for 
the purpose of hearing evidence and trying the motion for new trial. 
This trial was subsequently had, and the mover failed to establish the 
charge that the jury had been improperly influenced, and the court 
therefore discharged the rule for a new trial. Instead of taking an ap- 
peal from the final judgment on the merits after the rule for new ‘rial 
was discharged, the counsel for plaintiff and defendant agreed to submit 
the case on the record on file in this court at the time the judgment of 
April, 1874, was rendered. 

No time was fixed within which said submission of the case should be 
made. The matter was delayed for more than twelve months, and was 
neglected on account of the ill-health of plaintiff's counsel. 

Plaintiff now takes a rule on defendant to show cause why the agree- 
ment should not be carried into effect and the case submitted on the old 
record on file in this court when the case was decided in April, 1874. 

When the decision of 1874 was rendered this court was divested of 
jurisdiction, and the case passed as fully under the control of the district 
court as if no appeal had been taken. Now, what gives this court juris- 
diction? More than one year has passed and there has been no order of 
appeal granted by the judge, no bond has been filed, and no transcript 
has been filed. Is the judgment of the court below to stand forever ? 

. Assuming that the agreement of counsel could be substituted for an or- 
der of appeal and bond, no action has been taken thereon within the 
_ time allowed for the exercise of the right of an appeal. 

But the agreement of counsel can not vest this court with jurisdiction 
of a case in the absence of an order of appeal and an appeal bond. See 
the cases of Dupré vs. Mouton, 23 An. 543; Norris vs. Warren, 22 An. 
458; Louisiana State Bank vs. Barrow, 24 An. 276; Moore vs. Simms, 21 
An. 649, 

The Code of Practice points out the form to be pursued to transfer 
jurisdiction from the inferior court to the Supreme Court. 

It is therefore ordered that the rule herein be discharged at the costs 
of the mover. 


Lupe.ine, C. J., dissenting. I am constrained to dissent in this case. 
When this case was before this court the judgment was annulled and 
reversed, and the case was remanded on the ground that the court @ qua 
should have received evidence on the motion for new trial. This court 
never passed upon the merits of the case. After the case was returned 
to the lower court the new trial was refused, and thereupon, to save 
21 
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time, trouble, and expense, it was agreed that, without any further ac- 
tion on the part of the district court, the case might be submitted to this 
court on the record already filed in this court. I can not imagine why 
this agreement is not valid. All agreements may be made which are not 
prohibited. I know of no law forbidding such an agreement. Certainly 
no article of the Code of Practice forbids it. Nor has this court ever 
decided that parties could not make an agreement like the one in ques- 
tion. The cases cited are not in point. In Moore et al. vs. Simms, 21 
An. 649, it was decided that an affidavit of a district judge that an order 
of appeal had been granted was not sufficient to maintain the appeal— 
that not being the way to prove such fact. 

In Norris vs. Warner, 22 An. 458, it was decided that “the entry that a 
motion for appeal was filed, does not show that it was granted.” 

In Dupré, ete., vs. Mouton, it was decided that an agreement entered 
on the mintites of the court, before judgment, giving to either party a 
devolutive or suspensive appeal from such judgment as might be ren- 
dered by the judge who had the case under advisement, was not an ap- 
peal. 23 An. 543, 

In the case of the State Bank of Louisiana vs. D. N. Barrow et al., 24 
An. 276, it was said: “We also find the agreement of counsel that one 
transcript shall be made for the two appeals taken in this case,” and it 
was held that “as neither of the appeals has been perfected, one for 
want of an appeal bond, the other for want of an order of appeal,” the 
appeal had to be dismissed. It is true, in that case, it was said that con- 
sent could not give jurisdiction, but it was an obiter dictum. 

The case under consideration is very different from the above cases, . 
From the judgment of the lower court an order for an appeal was regu- 
larly obtained, and the transcript of appeal was duly filed in this court, 
but the case was remanded on an exception, as already stated. After 
the appellant had failed to obtain the advantage expected by that excep- 
tion, the agreement to submit the case on the record filed was entered 
into. If any valid objection could be urged against the submission un- 
der that agreement, it would be that the appeal was premature, as no 
judgment had been rendered by the court a qua, the former judgment 
having been annulled and reversed. But I can not appreciate the force 
of the objections urged against the validity of the agreement of the par- 
ties to submit to this court the determination of their disputes on a 
record which contained a judgment and an order of appeal, even though 
that judgment had been technically reversed for the purposes stated. It 
would be a vain thing to require the judge to render anew the same 
judgment, and take another order of appeal, and file a new transcript of 
appeal in this court, in order to enable this court to decide the case. 
Litigants ought not to be required to do a vain thing. But I understand 
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the only objection urged by counsel for appellee is that the case was not 
submitted in time. No time is specified within which the case was to be 
submitted, but if the delay were unreasonably long, the appellee was at 
least as much in fault as the appellant. Nothing prevented him from 
submitting the case if he had chosen to doso. Besides, the illness of 
the appellant’s counsel was an an excuse for his delay in submitting it, 
I think that justice requires that the case should be submitted under the 
aforesaid agreement. 
Moreax, J. I concur in this opinion. 


No. 5908. 


Stave oF LovisiaNna EX REL. ATTORNEY GENERAL vs. CHARLES Qiinton, Av- 
DITOR, AND ANTOINE DvusucLet, TREASURER. FRANK Morey, INTER- 
VENOR. THE FunpDING BoarD MADE Party DEFENDANT. 

From the pleadings in this case, and from the evidence in the record, it is unques- 

tionable: 

First—That the bonds, which are the subject of this controversy, were issued under 
and by virtue of legislative authority. 

Second—That the proceeds thereof went into the State Treasury, and were appro- 
priated for a purpose vital to the interests of the public. 

Third—That the bonds in suit are in the hands of a bona fide holder, who purchased 
them in open market, and for a valuable consideration; and that the acts under 
which they were issued are not unconstitutional. 

Therefore, the intervenor, Frank Morey, is‘entitled to have the bonds in question 
funded by the Funding Board according to law. 

PPEAL from the Superior District Court, parish of Orleans. Havr- 
kins, J. A. P. Field, Attorney General, J. B. Cotton, and J. Q. A. 

Fellows, for plaintiff and appellee. John Ray and C. T. Bemiss, for inter- 

venor and appellant. 

Morean, J. The Attorney General avers that under act No. 35 of the 
session of 1865 the Governor was authorized to issue, and did issue, one 
thousand bonds of one thousand dollars each, payable in twenty years, 
bearing interest at eight per cent per annum, the interest payable semi- 
annually, to defray the expenses of building levees in accordance with 
contracts which had been made by him and the levee commissioners, 
which bonds were to be sold, if possible, after thirty.days notice, at par, 
and if not sold within that time, that they could be pledged for loans in 
order to carry out the provisions of the law; that said bonds were ex- 
ecuted and delivered to the Board-of Levee Commissioners as follows: 
One hundred, dated sixteenth of February, 1866; eighteen, dated tenth 
of Margh, 1866 ; five hundred and six, dated fourteenth of March, 1866; 
one hundred and sixty-five, dated twentieth of March, 1866; two hun- 
dred and eleven, dated first of July, 1866. 
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That during the summer of 1866 two hundred and eighteen of these 
bonds had been taken to New York for sale, but a sale not having been 
effected, were left there on deposit; that the remaining seven hundred and 
eighty-two bonds had been pledged, under the law, by the Board of 
Levee Commissioners on the first of September, 1866, as follows: Sev- 
enty-eight to Pike, Lapeyre & Brother, fifteen to the City National Bank, 
four hundred and ninety-eight to Forstall & Delassus, one hundred and 
thirty-three to Abat & Generes, forty to the Citizens’ Bank, and twe: ty 
one to sundry insurance companies, three bonds to each company, less 
three bonds pledged to the Louisiana Mutual Insurance Company, re- 
deemed in June, 1866, and included in the two hundred and eighteen 
sent to New York for sale; that in October, 1866, six bonds (three each) 
pledged to the Crescent and Citizens’ Mutual Insurance Companies were 
redeemed, and the two hundred and eighteen sent to New York were re- 
turned, making in all two hundred and twenty-four bonds which were, 
on the fourteenth of December, 1866, exchanged by the Board of Levee 
Commissioners with the then Treasurer and Auditor for a like amount 
(two hundred and twenty-four thousand dollars) in State notes, other- 
wise called certificates of indebtedness. 

That on the fifth of January, 1867, the four hundred and ninety-eight 
bonds pledged to Forstall & Delassus were redeemed, and on the ninth 
of January, 1867, four hundred and seventy-six of the same were ex- 
changed for State notes or certificates of indebtedness to an equal 
amount, which seven hundred bonds were from that date in the State 
treasury, or under the control of the Treasurer and Auditor. 

That said exchange of State notes for said bonds, or, in other words, 
the redemption of said bonds to the extent of seven hundred thousand 
dollars, though done without authority by the Treasurer and Auditor, 
was subsequently ratified by act No. 117 of the acts of 1867. 

That on the nineteenth of January, 1867, the twenty-two bonds then 
in the hands of the Levee Commissioners and not exchanged with the 
Auditor and Treasurer were pledged by the Board of Levee Commis- 
sioners to the Citizens’ Bank, the disposition of said bonds being cn the 
nineteenth of January, 1867, as follows: Seven hundred bonds in the 
treasury, and three hundred bonds pledged for loans made by the Levee 
Commissioners, as follows: to Abat & Generes, one hundred and thirty- 
three bonds; to Pike, Lapeyre & Brother, seventy-eight; to the City Na- 
tional Bank, fifteen; to the Citizens’ Bank, sixty-two, and to sundry in- 
surance companies, twelve. 

That under act No. 35 of the acts of 1867, authorizing the return of 
one hundred and fifty thousand dollars from the general to the levee and 
drainage fund, the Treasurer, on the second of March, 1867, pledged 
three hundred and thirty-two of these bonds to Pike, Lapeyre & Brother, 
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and under act No. 88 of acts of 1867, authorizing the Treasurer to bor- 
row fifty thousand dollars, he (the Treasurer) pledged seventy-five of 
these bonds to the Citizens’ Bank. 

That the first of these acts authorized the loan to be made for sixty or 
ninety days, and the second to be for thirty or sixty days, said loans to 
be repaid out of the taxes and revenues as the same shall come into the 
general fund. 

He avers that the redemption of the bonds as aforesaid extinguished 
the same to the extent of seven hundred thousand dollars, and that the 
provisions of act No. 35 of 1867, authorizing the pledge of the three hun- 
dred and thirty-two bonds for the loan of one hundred and fifty thousand 
dollars was unconstitutional, the object of the loan not being named in 
the title to said act. 

He avers that on the twenty-sixth of March, 1867, two acts of the 
Legislature were passed, one, No. 115, authorizing the issue of four mil- 
lion dollars of bonds for levee purposes, and act No. 116, repealing act 
No. 35, of December, 1865, which authorized the issuing of one million 
dollars of levee bonds, and directing the Auditor and Treasurer, in the 
presence of the Governor and Secretary of State, to cancel all the bonds 
of the one-million-dollars issue in the hands of the Levee Commission- 
ers, Which they were ordered to return as well as those in the treasury, 
to wit: two hundred and ninety-three bonds, and those which then might 
be held in pledge, to wit: four hundred and seven bonds; that by the pro- 
visions of these laws ample means had been provided to redeem all 
those bonds which were in pledge for loans by the State, by way of first 
taxes coming into the general fund, and as to those loaned by the Levee 
Board, by the bonds soon to be placed in their hands known as the four- 
million-dollars issue of levee bonds; that the two hundred and ninety- 
three bonds, by the act No. 116, became extinguished, null, and void, and 
those in pledge from the moment they should be redeemed; that all said 
bonds then in pledge could and should have been redeemed before the 
expiration of the year 1867, and that they would have been, had the Audi- 
tor and Treasurer not been grossly derelict in their duty. 

He avers that all these bonds, so far as they were in the treasury, in- 
stead of being canceled, were again re-issued, either as pledges, or sold, 
and that those which had been pleiged were suffered to be sold, and 
that they are now uncanceled. 

He avers that under the provisions of act No. 122 of 1867, for the pur- 
pose of borrowing two hundred and fifty-thousand dollars, two hundred 
and twenty of these bonds were, on the eleventh of April, 1867, pledged 
to Smith, Newman & Co.; sixty bonds, on the third of April, 1867, were 
pledged to the Canal Bank; and that on the twenty-eighth of March, 
1867, ten bonds were pledged to the Citizens’ Bank. He avers that it is 
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ached that one hundred and sixty-seven of these bonds were sold by 
authority of act No. 123 of 1869, because the same were alleged to be in 
pledge, when, in fact, they were in the vaults of the treasury, and should 
have been destroyed two years previous to the passage of the act, and 
that three other bonds were disposed of under act No. 58 of 1869, which 
bonds should also have been canceled, and that they were in law can- 
celed on the twenty-sixth of March, 1867. 

He avers that none of the bonds which had been pledged were re- 
deemed or canceled, as was required by act No. 116 of 1867, but that, in 
violation of that act, were pretended to have been sold or suffered to be 
sold, as follows: one hundred and thirty-three bonds, held by Smith, 
Newman & Co., on the eleventh of March, 1868, for $37,959 20; the three 
hundred and thirty-two bonds held by Pike, Lapeyre & Brother on the 
twenty-seventh of July, 1868, for $129,631 30; the eighty-five bonds re- 
deemed from the Citizens’ Bank, three redeemed from the Canal Bank, 
and three which had never been pledged, were, on the twenty-ninth of 
March, 1869, sold by the Treasurer, pretending to act under authority 
of act No. 58, approved March 5, 1869, with $30,800 of past due 
coupons, for $74,165; the two hundred and thirty bonds pledged to 
Smith, Newman & Co. on the fifth of June, 1868, for $64,300; the fifty- 
seven bonds pledged to the Canal Bank on the twenty-second of August, 
1868, for thirty thousand dollars; and one hundred and sixty-seven bonds 
were sold by the Board of Public Works and the State Treasurer, under 
the authority of act No. 123 of 1869, for $125,513 89; making a total re- 
ceipt from the sale of these bonds, with past due coupons attached, of 
$461,559 39, and not for a sufficient amount to pay the interest on the 
loans and the interest on the bonds at that time already paid by the 
State, all of which was in defiance of the law ordering their cancellation, 
and whten there was ample means in the hands of the officers of the 
State having custody of the same to carry out the law’s mandate with 
’ regard to them. 

He avers that all of these bonds, except the one —_ and thirty- 
three pledged to Abat & Generes, the three hundred and thirty-two 
pledged to Pike, Lapeyre & Brother, and the seventy-five pledged to the 
Citizens’ Bank, and that the other four hundred. and sixty bonds were 
either in the hands of the Treasurer at the time of the passage of the 
act No, 116 of 1867, or were subsequently redeemed and came into his 
possession free from pledge, and should have been and were in contem- 
plation of law canceled and destroyed, and are in no way, in law or good 
morals, binding on the State. 

He prays that the Auditor be enjoined from warranting on the Treas- 
urer and the Treasurer enjoined from paying any of the bonds or inter- 
est coupons thereto attached issued under act No. 35 of 1865. 
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The injunction issued as prayed for. 

Morey intervened in this proceeding. He averred that he is the holder 
of twenty of the bonds issued in conformity with the provisions of act 
No, 35 of 1865, with the coupons of interest thereto attached; that he 
purchased them years before this suit was brought, in open market, in 
the usual course of trade, and for full market value; that he has pre- 
sented his interest coupons to the Auditor and to the State Treasurer 
for payment, which has been denied to him on account of the injunction 
obtained by the Attorney General. He prays that the injunction be dis- 
solved, and that the Auditor be ordered to audit and the Treasurer to 
pay the interest coupons which he holds. 

Subsequently he made the Funding Board a party to the suit, and he 
prays that that board be ordered to fund his bonds according to the 
provisions of act No. 3 of 1874, known as the funding bill. 

To this intervention the State answers, admitting the issue of one 
thousand bonds of one thousand dollars each, under act No. 35 of 1865, 
as described in the intervention of Morey, for the purpose of building 
levees, but denies that any of the bonds were legally sold or parted with 
by the State or by any person authorized to sell the same. It is averred 
that by act No. 115, approved March 26, 1867, providing for the issue of 
four million dollars of bonds for the building and repair of levees, am- 
ple provision was made for the objects contemplated in act No. 35 of 
1865, and for the redemption of such bonds as might be out on pledge 
under the provisions of that act, and aet No. 116, passed the same day 
as act No. 115, required the State Treasurer and Auditor, with the Gov- 
ernor, to cancel and destroy all of the one thousand bonds issued under 
act No. 35 of 1865, and that these bonds were, from the approval of acts 
Nos. 116 and 115, null and void, and incapable of being issued. 

The foregoing are the pleadings in the case, and we have detailed 
them at length in order that the issue between the parties may be fairly 
and distinctly seen. 

From these pleadings and from the evidence in the record it is unques- 
tionable — 

First—That the bonds were issued under and by virtue of legislative 
authority. 

Second—That the proceeds thereof went into the State treasury and 
were appropriated to a purpose vital to the interests of the public. 

Third—That the bonds in suit are in the hands of a bona jide holder, 
who purchased them in open market and for a valuable consideration.: 

By act No. 35 of the session of 1865, entitled an act to authorize the 
Governor to issue the bonds of the State for the amount of one million 
dollars, and to provide for the same, to defray the expenses of building 
levees in accordance with the contracts made by him and the levee com 
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missioners appointed for that purpose, the Governor was authorized to 
issue the bonds of the State to the amount of one million dollars, paya- 
ble in twenty years; the sale of these bonds was to be advertised for 
thirty days, the Governor and Board of Commissioners having the 
power to accept or reject the bids from the general fund to the levee 
or drainage fund, and to appropriate the same to levee purposes. The 
Treasurer was authorized to return from the general fund to the levee 
and drainage fund one hundred and fifty thousarid dollars borrowed 
from that fund by act No. 45 of 1863. One hundred and fifty thousand 
dollars was appropriated for the purpose of paying sums then due to 
laborers upon the levees from the money to the credit of the levee 
and drainage fund, returned by this act; should there be no funds in 
the State treasury available for the purpose of the act, the Auditor and 
Treasurer were authorized ard it was made their duty to borrow, for 
sixty or ninety days, as they might deem best, the said sum of one hun- 
dred and ‘fifty thousand dollars then appropriated, and they were au- 
thorized to pledge as collateral security for said loan so much as may 
be necessary of the seven hundred thousand dollars of bonds of the 
State issued in accordance with the act of the twenty-second of Decem- 
ber, 1865, which bonds were then in the treasury of the State. 

By act No. 115 of the twenty-sixth of March, 1867, the Governor was 
authorized and directed to issue bonds of the State to the amount of 
four million dollars, to provide means for the construction of levees. 

By act No. 116 of the twenty-sixth of March, 1867, the act of the 
twenty-second of December, 1865, which authorized the Governor to 
issue bonds to the amount of one million dollars, was repealed, and by 
the same act the Board of Levee Commissioners were to surrender 
bonds to the amount of seven hundred thousand dollars, issued to them 
under the provisions of the act of the twenty-second of December, 1865, 
to the Auditor and Treasurer, who, in the presence of the Governor or 
Secretary of State, were to cancel and destroy the same, as well as the 
bonds of the same issue then in the treasury, and also the bonds of the 
same issue which may have been pledged to borrow money under. the 
provisions of law. 

By joint resolution of the twenty-eighth of March, 1867, two hundred 
and fifty thousand dollars were appropriated to mect any danger of 
crevasses to the levees, and the State Treasurer was authorized to 
pledge the bonds then in the treasury for the purpose of borrowing the 
money which might be necessary to carry out the appropriation. 

There is n> dispute, or at all events it is undeniable, that all the bonds 
referred to in the different acts which we have quoted from, regarding 


bonds in the treasury, were bonds issued originally in pursuance to act 


No. 35 of 1865, and it is equally undeniable that whenever they were 
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issued and re-issued after having come again into the treasury, it was 
under the positive direction of the Legislature, and always for works of 
public utility. 

It is not disputed that the Legislature had the power to issue the 
bonds under act No. 35 of 1865, but it is contended that they were not 
legally sold or parted with by any person authorized by law to sell the 
same. They were pledged in conformity with the laws which author- 
ized this proceeding, and they were sold by the pledgees as they were 
authorized to sell them, when the debt for which they were pledged was 
due and unpaid. 

It is claimed on the part of the State that the act No. 115 of the twen- 
ty-sixth of March, 1867, providing for the issue of four million dollars 
of bonds, made ample provision for the objects contemplated by act No. 
35 of 1865, and for the redemption of such bonds as might be out on 
pledge under the provisions of that act. 

But the bonds in question were issued in pursuance of the joint reso- 
lution passed on the twenty-eighth of March, 1867. The act No. 115 
was evidently inzended to enable a great work to be carried on; the 
joint resolution would seem to have been the result of a sudden exi- 
gency requiring prompt and immediate action. At all events there is 
nothing contradictory in them, and if there were, the resolution being of 
later date would govern. It is, however, urged that act No. 116 of the 
twenty-sixth of March, 1867, repealed the act of the twenty-second of 
December, 1865, and that as the bonds issued under that act, which were 
then in the treasury, were ordered to be canceled and destroyed, the 
joint resolution passed two days later could not be carried into effect. 
In other words, that because the bonds were ordered to be canceled, 
therefore they were canceled. But presumptior must give place to facts, 
and the facts are that they were not canceled, but on the contrary were 
re-issued. 

The power of the Legislature to re-issue the bonds after they had come 
back into the treasury has been denied, but it seems to us that if the 
Legislature had the power (which is not denied) to issue any bonds at 
all, it is a matter of indifference, when she orders them to be issued, 
whether they be bonds newly printed or whether they be her bonds is- 
sued at a former date, and which have been returned to the treasury 
and which have not been canceled. 

But the State contends that the bonds now in suit were issued under 
the third section of act No. 35 of 1867, and that this section is unconsti- 
tutional because its object is not expressed in its title. Of this opinion 
was the district judge, and it was for this reason that he dismissed the 
intervenor’s claim. 

The object or objects of a iaw must be expressed in its title. Consti- 
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tution, article 114. The title to act No. 35 reads as follows: “An act to 
authorize the return of one hundred and fifty thousand dollars from the 
general fund to the levee and drainage fund, and to appropriate the 
same for levee purposes.” 

Here were two objects, viz.: First, to return a certain sum of money 
from one fund to another; and, secondly, to appropriate that sum for 
levee purposes. The first section of the act authorizes the return of 
the fund to where it belonged; the second section made the appropria- 
tion. The third section authorizes the borrowing of the money appro- 
priated, and directs that bonds shall be pledged to secure the payment 
of the amount borrowed. 

We regard the third section of this act as a mere incident to the sec- 
ond section. The appropriation was made by the second section, and 
the third section merely provided the means by which the appropriation 
might be obtained provided there was no money in the treasury with 
which to pay it. The object of the bill was the appropriation, and that 
is certainly and in terms set out in the title. 

Therefore considering — 

First—That the bonds in question were issued under and by compe- 
tent authority; 

Second—That the proceeds thereof, when disposed of, went into the 
treasury to be appropriated to legitimate purposes; 

Third—That the acts under which they were issued are not unconsti- 
tutional; and 

Fourth—That they are in the hands of a bona fide purchaser for value; 

It is now ordered, adjudged, and decreed that the judgment of the 
district court be avoided, annulled, and reversed, and that there be 
judgment in favor of the intervenor, Frank Morey, and that the defend- 
ant, the Funding Board, be ordered to fund the bonds in question ac- 
cording to law. 


Wyty, J., concurring. In my opinion the third section of act No. 35 of 
the acts of 1867 is unconstitutional, because it is not covered by the 
title. ‘ 
I place my concurring opinion, however, on the grounds that the bonds 
were lawfully issued to the Board of Levee Commissioners under act No, 
35 of the acts of 1865; that Pike, Lapeyre & Brother acquired them in 
good faith, and for value in pledge, on the second of March, 1867, four 
days before the passage of act No. 116 of the acts of 1867, repealing act 
No, 35 of the acts of 1865, under which they were issued; that at the 
time Pike, Lapeyre & Brother acquired these bonds, the exchange of 
State notes for bonds made by the State Treasurer with the Board of 
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Levee Commissioners was unlawful, it not having been ratified by the 
State; that these bonds had not of right been returned into the treas- 
ury, although in possession of the Treasurer; that the latter being the 
holder of these bonds, lawfully issued by the State, could make a valid 
pledge of them to a bona fide lender of money on the faith thereof; that 
Pike, Lapeyre & Brother so acquired them; that these bonds were sub- 
sequently sold in open market, before due, for their market value, to 
Frank Morey, and that as the State derived a valuable consideration, 
the rights of Morey, the purchaser, should be respected and upheld. As 
these bonds were never returned into the treasury, they never came un- 
der the operation of the act No. 116 of the acts of 1867, ordering them to 
be canceled. Without expressing any opinion as to the balance of the 
one-million levee issue, as they are called, I agree that the twenty of said 
issue of one thousand dollars each, held by the intervenor, Frank Morey, 
are valid obligations of the State, and should be funded. As the valid- 
ity of the intervenor’s bonds are the only ones in question in the case 
now presented, the decision rendered can extend to no others. 

I therefore coneur. 

See 21 Wallace, 138, 321, 354. 

Rehearing refused. 


No. 6083. 
Epwarp J. Gay & Co. vs. CHARLES Nicot, SHERIFF, ET AL. 


E. J. Gay & Co. have enjoined the sale of ten hogsheads of sugar seized in Decem- 
ber, 1874, by a judgment creditor of William P. Burton, the lessee of the Arcola 
plantation. The injunction is on the ground that they are the owners of the 
sugar; that, by a verbal agreement in the early part of that year, made by them 
with Burton, with the knowledge and concurrence of Burton’s lessor, they, at 
their own cost, cultivated the plantation that year as owners of the crops pro- 
duced. The lease between Burton and his lessor was a notarial one, and recorded. 
E. J. Gay, under the verbal agreement with Burton, went on the plantation, took 
possession, and controlled its administration. Subsequently he constituted Bur- 
ton his agent, representative, and manager, furnished all the supplies, and the 
whole crop was shipped to said Gay & Co. 

It is necessary to allege fraud and simulation in order to introduce evidence to that 
effect. 

The objection of the defendants, based on the ground that the verbal agreement 
between plaintiffs and Burton should, to affect third persons, have been reduced 
to writing and recorded, is of no weight in the present case. An incerporeal 
right only was transferred. The transfer was a lease—the right to E. J. Gay & 
Co. to cultivate the plantation that year for their own benefit. There was no 
debtor to give notice to as required by the Civil Code, article 2693, but the notice 
of the transfer was given to the lessor, and approved by him. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
ii fourche. Beattie,J. Merrick, Race & Foster and E. W. Blake, for 
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plaintiffs and appellees. TZ. S. Goode, John S. Billieu, T. L. Winder, for 
defendants and appellants. 

TaLiaFERRO, J. This is an injunction suit. Adolphe Perrin, a judg- 
ment creditor of William P. Burton, the lessee of the Arcola plantation, 
issued execution and caused to be seized, in December, 1874, ten hogs- 
heads of sugar produced that year on the Arcola place, and was pro- 
ceeding to have the sugar sold when E. J. Gay & Co. enjoined the sale, 
on the ground that they were the owners of the sugar; that by a verbal 
agreement entered into in the early part of that year by them with Bur- 
ton, with the knowledge and concurrence of Burton’s lessor, they, at 
their own cost, cultivated the plantation that year as owners of the crops 
produced. The defendant in injunction puts in a general denial, and 
avers that Burton was the lessee of the Arcola plantation during the 
year 1874, and that he held himself out to the world as such. The de- 
fendant prays a dissolution of the injunction, with damages. Judgment 
was rendered in favor of the plaintiffs, and the defendants appealed. 

The facts seem to be that Burton had been the lessee of the plantation 
for several years prior to 1874; that in the year 1871, on the expira- 
tion of a former term, the lease was renewed and extended to the end of 
the year 1874. This lease was by notarial act, and recorded in the par- 
ish of Lafourche. On the trial, Perrin, by his counsel, introduced certain 
interventions made by E. J. Gay & Co. in two suits against Burton, by 
judgment creditors of his, wherein they seized under execution mules 
belonging to Burton which had been sold to him by E. J. Gay & Co., and 
the price of which had not been paid. In these interventions the defend- 
ant in injunction aims to show that E. J. Gay & Co. set forth that Burton 
was the lessee of the Arcola place in 1874, and that they alleged that on 
the seventh of May, 1874, they sold thirty-five head of mules to Burton 
on credit, and that they claimed the vendor’s privilege on the proceeds of 
the sale of the mules. The defendant contends that by these declara- 
tions of E. J. Gay & Co., made in their interventions and third opposi- 
tions, claiming the proceeds of the sale of the mules, are judicial admis- 
sions that Burton was the lessee of the Arcola plantation, and that they 
are estopped from setting up that by the verbal agreement alleged by 
them to have been made with Burton and Burton’s lessor, Nelson, in 
January, 1874, they took possession of the plantation and cultivated it 
on their own account that year. 

It is clear from one of these interventions that the mules were sold by 
E. J. Gay & Co. to Burton in 1873, and not on the seventh of May, 1874, 
the date “1874” being manifestly a clerical error. In the same act, E. J. 
Gay & Co. specially declared that the sale of the mules made by them to 
Burton was recorded in the parish of Lafourche on the sixth of July, 
1873, to preserve their vendor’s privilege. The order of the judge on 
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their petition of intervention was rendered on the seventh of February, 
1874. From the context of these documents it is clear that the sale of 
the mules took place on the seventh of May, 1873, and not on the seventh 
of May, 1874. 

The plea of estoppel we think is not well founded. It is clear from the 
testimony that E. J. Gay & Co., under the agreement mude with Burton 
and his lessor, took possession of the plantation through E. J. Gay, who 
went on the plantation and exercised possession and entire control of 
the business; that he subsequently constituted Burton his agent, repre- 
sentative, and manager; that E. J. Gay & Co. furnished all the supplies 
for the plantation, and the whole crop was shipped to them. It would 
seem from the examination of witnesses that the defendants were aiming 
to show fraud and simulation between the parties making the verbal 
agreement in regard to the cultivation of the Arcola plantation in 1874. 
They have not alleged fraud and simulation in their pleadings. It was 
necessary they should have alleged fraud and simulation in order to in- 
troduce evidence to that effect. But fraud and simulation are not al- 
leged and not. shown. There is no evidence tending to show want of 
good faith and fair dealing in the parties entering into the agreement, 
which may be considered as bearing the character of an inchoate con- 
tract. Gay & Co. were to make the crop of that year on the Arcola 
plantation for their own account and at their own expense, and, after re- 
imbursing themselves for all outlays and expenditures incurred in mak- 
ing and gathering the crop and getting it to market, if any excess should 
remain, it should be applied to the payment of a pre-existing debt due 
them by Burton, and, on the other hand, if loss should result, it was to 
fall on E. J. Gay & Co. The objection by the defendant that this verbal 
agreement should, to effect third persons, have been reduced to writing 
and recorded, is of no weight in the present case. An incorporeal right 
only was transferred. The transfer was a lease, the right to E. J. Gay 
& Co. to cultivate the plantation that year for their own benefit. There 
was no debtor to give notice to as required by the Civil Code, article 
2643, but the notice of the transfer was given to the lessor and approved 
by him. 

There are several bills of exceptions in the record which ‘it is not nec- 
essary to examine. 

We find no error in the judgment. 

It is ordered that the judgment of the district court be affirmed with 
costs. 

Rehearing refused. 
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Plaintiff claims that he was a sort of partner of the defendant’s in working two 
plantations, and that he could not be discharged. But he can not be maintained 
in this position, for there were none of the elements of a partnership in their 
agreement. He was neither to receive any of the profits, nor share in any of the 
losses, of the enterprise. He was merely to receive a certain portion of whatever 
crops might be made on the plantations, irrespective of any profits which the 
crops might result in. He was thereforea mere employee, to be paid in a portion 
of the crops, instead of a certain sum of money. Therefore, being anemployee, 
he could be discharged for cause. 

Plaintiff was‘employed by reason of his knowledge and skill. He certainly had no 
right, under pretense of bad health, to delegate his trust to another without the 
consent of his employer. His being unable to attend properly to the business 
for which he was employed justified his discharge. 

The defendant’s plea that plaintiff is entitled to nothing, has no foree. As defend- 
ant retained plaintiff in his employ for some time, he must pay him for the 
time of his employment in proportion to the value of the crops, under their 
agreement. The proportion is to be established by the amount for which the 
crops sold, his demand having been instituted before the crops were gathered, 
and when the results thereof were conjectural. The proper method of ascer- 
taining his rights is to divide the sum total of the crops by the number of days 
in the year, and to allow hin. his share according to the number of days he was 
in the defendant’s employ. 

ones from the Sixth District Court, parish of Orleans. Cooley, J. 
tA. Labatt & Aroni for plaintiff and appellee. Finney & Miller, for de- 
fendant and appellant. 

Morean, J. In January, 1871, defendant employed the plaintiff to 
manage two plantations in the parish of Tensas. The terms of the plain- 
tiff’'s employment were that he was to receive one-thirteenth of the 
product of the two places, besides being furnished with provisions for 
himself and family, a cook, washerwoman, and fuel. 

On the second of May following he was discharged, and on the four- 
teenth Novemner, 1871, he instituted this suit claiming from the defendant 
$2484 33 as his share of the crops which would c>ome-into the defendant’s 
possession, including expenses which he was put to, and which he claims 
that the defendant owes him. He had judgment for $1453 73, and the 
defendant.appealed. 

Defendant justifies his action in the premises on the ground that 
plaintiff's health was such as to prevent him from properly discharging 
his duties. He also alleges want of attention on. the defendant’s part to 
his duties, and serious loss as the consequence thereof. 

Plaintiff admits (indeed, he alleges it in his petition,) that he was ill, 
but says that the work which he had undertaken to do had been per- 
formed by his son and an assistant, under his directions. 

Defendan* contends that the work on the plantations was not properly 
carried on, and that he suffered serious loss by reason of his incapacity 


and inattention to the business confided to him, and that when he was 
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discharged his physical maladies and disabilities were such as unfitted 
and disabled him from performing any service whatever on the planta- 
tions. 

Plaintiff claims that he was a sort of partner of the defendant’s, and 
that he could not be discharged. 

He can not be maintained in this position, for there were none of the 
elements of a partnership in their agreement. He was neither to receive 
any of the profits nor share in any of the losses of the enterprise. He 
was merely to receive a certain portion of whatever crops might be made 
on the plantations, irrespective of any profits which the crops might 
result in. He was, therefore, a mere employee, to be paid in a portion of 
the crops instead of a certain sum of money. Being an employee, he 
could be discharged for cause. 

' Did the defendant have cause to discharge him? He contends not. 

First, he says that the business of the plantations was conducted by 
his son, assisted by another person, under his direction. But it seems to 
us evident that in this position he can not be maintained. Plaintiff con- 
tracted with him, and not with his son. He was employed by reason of 
his knowledge and skill, and he certainly had no right to delegate his 
trust to another without the consent of his employer. He says that the 
work was done under his directions, but we do not believe that a man 
confined to his house by sickness can carry on the business of a planta- 
tion. Next, he says that his sickness was only temporary, and the testi- 
mony does show that he recovered. 

But it is also established that from January, when he took charge of 
the plantations, up to the time when he was discharged, he was ill, and 
unable to attend to his duties. 

The defendant, under these circumstances, was, we think, justified in 
discharging him. He says that this was adding cruelty to misfortune. 
But we think his being unable to attend properly to the business for 
which he was employed justified his discharge. The physicians who 
were in attendance upon him were of the opinion that he would soon be 
restored to health, and the evidence is that he was restored to health. 
But the necessity for active exertions in order to secure the crop which 
was then under way was urgent, and we do not think that the defendant 
was called upon to wait for an event which might or might not happen, 
and which, if it did not happen, would result to the detriment of his in- 
terests. We must judge of his rights at the time he exercised them, 
and upon this point we are clear that he had the right to discharge him 
when he did. 

The defendant claims that plaintiff is entitled to nothing, but we think 
that, as he retained him in his employ, he must pay him for the time of 
his employment in proportion to the value of the crop, under their agree- 
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ment. This proportion is to be established by the amount which the 
crops sold for, his demand having been instituted before the crops were 
gathered, and when the results thereof were conjectural. 

One plantation produced $10,759 19; the other $8103 40; total, $18,898 59. 
If he had remained in charge of the plantations his share would have 
been $1453 73, and this is what the district judge allowed him. But we 
think he is only entitled to his proportion up to the time when he was 
discharged, ard we think that the proper method of ascertaining his 
rights is to divide the sum total of the crops by the number of days in 
the year, and to allow him for the number of days he was in the defend- 
ant’semploy. His service commenced on the first of January and ended 
on the second of May, which would make one hundred and twenty-two 
days. This would entitle him to foui hundred and eighty-five dollars 
and ninety cents. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended by reducing the amount thereof from 
$1457 75 to four hundred and eighty-five dollars and ninety cents. As 
thus amended, the judgment is affirmed, appellant to pay the costs in 
the lower court, these of this court to be paid by appellee. 


No. 6135. 


Mrs. Mary B. Locke, Wire or A. Mavreav vs. Laritre, DuritHo & Co., 
ACTING FOR MARMILLION. 


The defendant, Marmillion, who parted with his money and acquired the mortgage 
note, executed under the authorization of the judge of the Second District Court, 
and whieh plaintiff prays to be declared null and void and returned to her, must 
be protected in his rights, and the objection set up by said plaintiff to the certifi- 
eate that the judge did not state therein that he had examined her separate and 
apart from her husband, can not avail. 

The certificate of the judge was authority for drawing the act of mortgage, and 
although it does not state that he examined the plaintiff separate and apart from 
her husband, the presumption is he did his duty, that he examined her separate 
and apart from her husband as required by law, Hence the obligation of the 
plaintiff is valid. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
ii J. Breaux, Fenner & Hall, for plaintiff and appellee. J. L. Tissot, 
for defendant and appellant. 

Wyty, J. Plaintiff, a married woman, sues the defendants, the holders 
of her mortgage note, to have the same decreed void and returned to 
her, on the ground that she executed the same under marital influence, 
and that the loan of money obtained thereon did not inure to her sepa- 
rate benefit, but said money was used by her husband for his own pur- 
poses. 
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Defendant, Marmillion, discounted the note and acquired it for value 
before due. 

The mortgage was granted on the authorization of the judge of the 
Second District Court, his certificate reciting that “said lady having been 
by me examined touching the object for which said debt is to be con- 
tracted, and she having satisfied me that the same is for her separate 
advantage and benefit, I do by these presents grant my sanction,” ete. 

We think that the defendant Marmillion, who parted with his money 
and acquired the mortgage note executed under the authorization of the 
judge as aforesaid, should be protected in his rights, and that the objec- 
tion set up to the certificate, that the judge did not state therein that he 
had examined the plaintiff separate and apart from her husband, can not 
avail. The certificate of the judge was authority for drawing the act of 
mortgage, and although it does not state that he examined the plaintiff 
separate and apart from her husband, the presumption is he did his duty; 
that he examined her separate and apart from her husband, as required 
by article 127 of the Revised Code. Whether he did or not, the defend- 
ant parted with his money when he discounted the note on the faith of 
the mortgage executed under a valid authorization of the judge, and his 
rights must be protected. 26 An. 418. 

It is therefore ordered that the judgmenf herein be annulled, and it is 
decreed that the mortgage note herein is a valid obligation of the plain- 
tiff, and that plaintiff's demand be rejected, with costs of both courts. 

Rehearing refused. 


No. 6236. 
A. W. Hyarr vs. Potice Jury oF THE ParisH oF East FELIcIANA. 


Plaintiff had judgment for fifty-four dollars, the amount claimed, but the parish 
judge refused to order an assessment to be made on the tax-roll because he said 
that the police jury of the parish had already levied the maximum tax allowed by 
the eighth section of the act of 1870, No. 68, and under act No. 17 of 1872. 

The legality of a tax, toll, or impost, fine, forfeiture, or penalty imposed by a muni- 
cipal corporation, not being at issue here, this court is without jurisdiction. 
PPEAL from the Parish Court, parish of East Feliciana. Lyons, J. 

tA. D. J. Wedge and T. A. Moore, for plaintiff and appellant. F. D. 

Brame, Kilbourne & McVea, for defendant and appellee. 

Moraan, J. Article seventy-four of the constitution gives to this court 
appellate jurisdiction in all cases in which the constitutionality or legality 
of any tax, toll, or impost of any kind or nature whatsoever, or any fine, 
forfeiture, or penalty imposed by a municipal corporation shall be in con- 
testation, whatever may be the amount thereof. Plaintiff sued the parish 
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of East Feliciana in the parish court for fifty-four dollars, with five per 
cent interest from the twenty-ninth of October, 1874, for books sold to 
the parish for the use of the recorder’s office of that parish. He prayed 
that the tax collector be ordered to assess and collect a sufficient per 
centage upon the tax-rolls of the parish to pay and satisfy his demand. 

He had judgment for the amount claimed, but the parish judge re- 
fused to order an assessment to be made on the tax-roll, because, he said, 
the police jury of the parish had already levied the maximum tax al- 
lowed by the eighth section of the act of 1870, No. 68, and under act No. 
17 of 1872. 

The legality of no tax, toll, or impost, fine, forfeiture, or penalty im- 
posed by a municipal corporation is at issue here, and we are without 
jurisdiction. 

Appeal dismissed. 


No, 4651. 


J. E. CaMpsBet vs. E. V. FowLer et au. M. A. SovrHwortu, INTERVENOR. 


It is proved that the sub-lessee, who intervenes and enjoins in this case, was not in: 
debted to the lessees of the plaintiff at the time of the provisional seizure by 
plaintiff, the lessor. Therefore the court below did not err in perpetuating the 
injunction and ordering the furniture of the intervenor to be restored to him, 
but there was error in awarding to the intervenor seventy-five dollars damages, 
as attorney’s fees, occasioned by the seizure of the furniture. There is no law 
authorizing the allowance of counsel fees toa plaintiff in injunction in a case 
like this. 

PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. Walter H. Rogers, for plaintiff and appellant. Hornor & Bene- 
dict, for defendants und appellees. 

Wvty, J. Plaintiff sued out a writ of provisional seizure against the 
defendants, the lessees of his house, No. 396 St. Charles street, and under 
this writ the furniture described in the petition belonging to the sub- 
lessee, M. A. Southworth, was seized. 

Thereupon Southworth intervened, enjoining the seizure of his prop- 
erty, and claiming damages. It is proved the sub-lessee was not indebted 
to the lessees at the time of the provisional seizure by plaintiff, the 
lessor. 

We think the court did not err in perpetuating the injunction and or- 
dering the furniture of the intervenor to be restored to him (Revised 
Code, 2705), but there was error in awarding to the intervenor seventy- 
five dollars damages as attorney’s fees, occasioned by the seizure of his 


furniture. There is no law authorizing the allowance of counsel fees to 
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a plaintiff in injunction in a case like this. 14 An. 701, 738; 17 L. 265;, 4 
An. 304; 12 An. 239. 

It is therefore ordered that the judgment herein be amended by strik- 
ing out the amount of seventy-five dollars awarded the intervenor as 
counsel fees, and, as amended, that the judgment herein be affirmed, ap- 
pellee, M. A. Southworth, paying costs of appeal. 


No. 6155. 
Henry NEWELL vs. DANIEL SHAFFETT. 


The subject of this contr:versy is about the effect of the sale of a certain piece of 
property to plaintiff for three hundred dollars, to be paid in plantation supplies, 
with the right of redemption by defendant within the year. At the end of the 
year, the amount not having been paid, an extension of another year was given. 
The plaintiff instituted this suit to be deciared the owner of the property thus 
sold on redemption, for rent, and also a balance of account. The defendant 
answered that the act signed by him was in a reality a mortgage to secure ad- 
vances to be made, and the amount had been paid. He therefore asked to be 
declared the owner of said property. 

Whether a mortgage or a sale, with the right of redemption, it appears that the 
amount specified as the consideration of the contract was paid to the plaintiff 
within the extended time, and, no conventional imputation having bcen made by 
the parties, the law would impute it to the advances specified in the contract. 
PPEAL from the Fifth Judicial District Court, parish of East Baton 

Rouge. Dewing,J. Jury trial. George W. Buckner, Read & Good- 
ale, for plaintiff and appellant. Knickerbocker & Stafford, for defendant 
and appellee. 

HowE 1, J. On twelfth March, 1868, the defendant passed an act of 
conveyance to plaintiff of a certain tract of land, with thirty head of 
cattle, for the consideration of three hundred dollars, to be paid by the 
purchaser in plantation and other supplies for the said year at prices to 
be agreed on, leaving to the vendor the use of the said property during 
the year, and on the condition that if the vendor shall -within twelve 
months reimburse the purchaser in money or cotton for all supplies so 
furnished, the latter will reconvey the said property to the vendors. At 
the end of the year, the amount not having been paid, an extension of 
another year was given. The parties continued their dealings until 
September, 1874, when plaintiff instituted this suit asking to be declared 
the owner of the said property, for judgment for one hundred dollars 
per annum rent from first of January, 1869, until delivery, with interest 
and privilege, and for two hundred and sixty-one dollars and fifty-one 
cents, balance of account. The defendant answered that the act signed 
by him was in reality a mortgage to secure the advances made, and that 
the amount has been paid, and asked to be decreed the owner of said 


property. 
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.The case was tried before three juries, the first declaring the notarial 
act to be a mortgage, and allowed plaintiff five hundred and sixty-one 
dollars and fifty-one cents, balance due him, the second failed to agree, 
and the third declared the act to be a sale, but was canceled by pay- 
ment of the amount stipulated within the time as extended, and gave a 
verdict for $561 51 with interest from judicial demand. From the judg- 
ment in accordance with this verdict the plaintiff appealed. 

A careful examination of the record fails to convince us that the jury 
erred in their conclusion. 

Whether a mortgage or a sale with the right of redemption, it ap- 
pears that the amount specified as the consideration of the contract was 
paid to the plaintiff within the extended time, and no conventional im- 
putation having been made by the parties, the law would impute it to 
the advances specified in the written contract. 

Judgment affirmed. 


No. 6177. 
JaMEs R. ANDREWS, PRESIDENT OF PoLicE Jury, PArIsH oF RapmpEs, vs. 
E. R. Biossat ET AL. 
In this suit against the treasurer of the parish of Rapides and his sureties said 
sureties were not entitled to plead discussion before the judgment. Under the 


statute they can require the principal’s property to be sold before theirs can be 
seized. 


No mortgage is created by the registry of the official bond against the security; the 
mortgage exists only upon the real estate of the principal obligor therein. 
Hence the judgment of the court below recsgnizing a mortgage against the prop- 

. erty of the sureties is wrong. 

PPEAL from the Ninth Judicial District Court, parish of Rapides. 
tA Orsborn, J. W. C. McGimsey, Parish Attorney, for plaintiff and ap- 
pellee. TZ. C. Manning, for the sureties, defendants and appellants. M. 
Ryan, for Biossat, defendant and appellant. 

Lupe.ine, C.J. This is a suit against the treasurer of the parish of 
Rapides and. his sureties for $1173 90 and interest. 

There was judgment against the defendants, in solido, with recognition 
of mortgage on the real estate of principal and sureties. 

The evidence shows that Biossat received $1173 90 in the parish scrip 
of the parish of Rapides, which he has not delivered to the parish. It 
seems that under authority of the police jury the tax collector was au- 
thorized to take in payment of taxes this scrip, and that the parish 
treasurer received from the collectors of Rapides and Vernon, for account 
of Rapides parish, the amount of scrip above mentioned. He was au- 
thorized to receive this scrip in settlement with the tax collectors, and he 
must account for it. 
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The sureties were not entitled to plead discussion before the judgment. 
Under the statute they can require the principal’s property to be sold 
before theirs can be seized. Revised Statutes, sec. 354. No mortgage is 
created by the registry of the official bond against the security. The 
law is that “bonds, when registered as above provided, shall operate 
from and after the date of the registry as a mortgage upon all of the real 
estate of the principal obligor therein in the parish where he exercises his 
office.” Revised Statutes, sec. 2769. The judgment recognizing a mort- 
gage against the property of the sureties is wrong. 

It is therefore ordered that the judgment of the lower court be set 
aside, so far as it recognizes a mortgage against the property of the 
sureties, and that in other respects it be affirmed. Costs of appeal to be 
paid by appellee. 


No. 6191. 
JOHN S. Compton ET AL. vs. W. L. SANDFORD. 


It is clear from the record and the judicial admissions of defendant that the prop- 
erty seized as belonging to the father of plaintiffs, belonged to their mother, 
Whether she subseyuently transferred the title thereto to her husband or not, is 
not important, as such a transfer would have been an absolute nullity. Hus- 
bands and wives are forbidden from contracting with each other, except for 
specified purposes. The mortgage given by the husband to secure his debt on the 
property of his wife, can not be enforced. 

— ed 
eo from the Ninth Judicial District Court, parish of Rapides. 
tA Orsborn, J. KR. J. Bowman, for plaintiffs and appellees. 7. ©. 

Manning, for defendant and appellant. 

Lupetine, C. J. The plaintiffs enjoin the sale of certain lands seized 
under execution as the property of their father; they allege that the 
property belongs to them, having inherited the same from their mother. 

The defendant alleges that the property belongs to his judgment 
debtor. He denies that the lands belonged to the plaintiffs’ mother at 
the time of her death. He alleges that the judgment rendered May, 
1869, re-establishing the title of Mrs. Compton was only an incomplete 
statement of the record pertaining to this tract of land; that subsequent 
to the sale and deed of the sheriff to Mrs. Compton she reconveyed to 
her husband the title to said lands long before the death of Mrs. Comp- 
ton. 

It is clear from the record and the judicial admissions of defendant 
that the property belonged to the mother of plaintiffs, and whether she 
subsequently transferred the title thereto to her husband or not is 
not important, as such a transfer would have been an absolute nullity, 
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Husbands and wives are forbidden from eontracting with each other, ex- 
cept for certain specified purposes. C. C. 1884; 14 An. 604; 18 An. 37. 

The mortgage given by the husband to secure his. debt on the prop- 
erty of the wife can not be enforced. 

It is therefore ordered that the judgment of the lower court be affirmed 
with costs of appeal. 

Rehearing refused. 


No. 4666. 
Wiiiiam C. Harrison vs. W. L. JuURGIELEWIEZ. 


In an action for tort a wrongful act at another time and place from that set up in 
plaintiff's petition can not be pleaded in reconvention. 

The court a gua did not err in requiring defendant, before going into trial, to elect 
between the plea of justification and the general denial, and to base his defense 
solely on the one or the other, the two defenses being inconsistent. The defend- 
ant elected the plea of justification. 

The court below did not err in refusing to admit testimony of witnesses and pub- 
lications of newspapers in regard to the malicious conduct and feeling of plain- 
tiff toward the defendant. The testimony was irrelevant. The previous conduct 
and the feelings of plaintiff toward the defendant were matters entirely foreign 
to the issue presented by the pleadings. 

Defendant has utterly failed to justify his conduct in the use of his slanderous and 
libelous words. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 

Jury trial. G. L. Hall and Joseph P. Hornor, for plaintiff and appel- 

lee. P. J. Kramer, Gabriel Fernandez, and Braughn & Buck, for defend- 
ant and appellant. 

Wyty, J. Plaintiff, a.druggist at the corner of Magazine and Thalia 
streets, sues the defendant, a druggist on the opposite corner, for twenty 
thousand dollars damages for slander and libel. He alleges that on the 
night of the thirtieth of July, 1872, the large and handsome gilt mortar 
on the post in front of defendant’s drug-store, used as a sign, was 
ruined by having some acid or discoloring matter thrown on it, which 
gave it a very ridiculous appearance; that petitioner had nothing to do 
with committing this nuisance and knew nothing about it until the next 
morning, when his attention was called to it and when the defendant ac- 
cused him of the act and told John P. Becker, an old citizen, that peti- 
tioner had thrown acid or some discoloring matter on said gilt mortar 
with intention to injure it, and make it unsightly and thereby injure him 
in his business and vex and annoy him; that he has repeated this accu- 
sation to many citizens, showing them the unsightly mortar; that on the 
first of August, 1872, defendant nailed or fastened to the post on which 
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the mortar sits and just under it two large cards facing on each street, 
on which was written in a large legible hand, that could be read by per- 
sons passing by either on foot or in the cars, these words: “ This 
malicious mischief is done by my jealous neighbor;” that these cards 
remained so posted until about the fifteenth of September, when, by a 
severe storm, they were washed or worn off, and defendant again fast- 
ened or caused to be fastened at the same place similar cards containing 
these words: “This mischief was done by my jealous neighbor,” and 
they remained posted until this suit was brought. Petitioner alleges 
that in this very public place thousands of persons have had their at- 
tention called to this tarnished and unsightly sign, and great numbers 
of persons have been told by the defendant that it was the malicious 
and mischievous work of petitioner, to his great injury and the defama- 
tion of his character, causing great injury to his business and bringing 
discredit and the ill-will of many persons, thereby injuring his character 
as a good and peaceable citizen; that said slanderous and libelous words 
have caused him damages in the sum of twenty thousand dollars. 

Defendant’s answer contained a general denial, a plea in justification, 
and a reconventional demand for forty thousand dollars damages for 
slanderous words and publications, whereby it is alleged plaintiff injured 
the business and character of defendant. 

In an action for tort a wrongful act at another time and place from 
that set up in plaintiff's petition can not be pleaded in reconvention, 
King vs. Ballard, 10 An. 557. 

Furthermore, defendant before the trial discontinued the reconven- 
tional demand. 

We think the court did not err in requiring defendant, before going 
into trial, to select between the plea of justification and the general de- 
nial and to make bis defense solely on the one or the other, the two 
defenses being inconsistent, and the bill of exceptions to the ruling of 
the court was not well taken. 

The defendant elected the plea of justification. The court, on the 
verdict of a jury, gave judgment for plaintiff for five hundred dollars, 
and defendant has appealed. 

After a careful examination of the evidence we see no cause to disturb 
the verdict of the jury and the judgment thereon. 

We think the court did not err in refusing to admit testimony of wit- 
nesses and publications of newspapers in. regard to the malicious con- 
duct and feeling of plaintiff toward defendant “for the purpose of 
showing that the injury to the mortar could have come from no other 
quarter in his, defendant’s opinion.” The testimony was irrelevant. 
The previous conduct and the feelings of plaintiff toward the defendant 
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were matters entirely foreign to the issue presented by the pleadings. 
‘The evidence shows that plaintiff did not commit the disgraceful act of 
which he was accused, and defendant has utterly failed to justify his 
conduct in the use of the slanderous and libelous words. See 25 An. 
170; 26 An. 313. 

Judgment affirmed. 


No. 6225. 
SELIGMAN Kaun vs. Epwarp J. Gay. 


Where the amount in dispute does not exeeed five hundred dollars exelusive of in- 
terest the district court has no original jurisdiction. 


PPEAL from the Fifth Judicial District Court, parish of Iberville. 
ft Dewing, J. Samuel Matthews, for plaintiff and appellant. Barrow 
& Pope, for defendant and appellee. 

Moraan, J. Article eighty-five of the constitution declares that “the 
district courts shall have original jurisdiction in all civil cases where the 
amount in dispute exceeds five hundred dollars, exclusive of interest.” 

The amount in dispute in this case does not exceed five hundred dol- 
lars, exclusive of interest. The district court, therefore, was without 
jurisdiction and properly dismissed the suit. 23 An. 34; 24 An. 184. 

Judgment affirmed. ° 


No. 5877. 
Crry oF New Orweans vs. Mrs. James -A. Frerauson. 


By acts of 1873, section two, page thirty-eight, exclusive jurisdiction is given to the 
Superior District Court of tax suits. 

There is no foree in the plea that the assessment or publication was improperly 
made in the name of Mrs. J. A. Ferguson simply, and that the words “estate of” 
were not added as they should have been, considering that the assessment was 
made after her decease. The sole purpose ingiving the name at all being to de- 
seribe ov identify the prope:ty taxed and the tax assessed, it is evident ‘that the 
addition of the word “ estate” would no more elearly indicate that the property 
taxed is that known as Mrs. Ferguson’s. 


PPEAL from the Superior District Court, parish of Orleans. "‘Haw- 
kins, J. B. F. Jonas, City Attorney, and Samrel P. Blanc, Assistant 
City Attorney, for plaintiff and appellee. 4. & W. Voorhies, for defend- 
ant and appellant. 
Taniarerno, J. This is a tax suit for $550—city tax of 1875. Its pay- 
ment is resisted on the ground that the assessment or publication was 
improperly made in the name of Mrs. J. A. Ferguson simply, and that 
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the words “ estate of” were not added as they should have been, seeing 
that the assessment was made after her decease. To this the reply was 
that the object of giving the name at all is obvious; the sole purpose 
being to describe or identify the property taxed and the tax assessed, by 
the use of the name of Mrs. J. A. Ferguson, which it seems is admitted, 
would have been sufficient if she were still living; that after her 
decease, the addition of the word “ estate” would no more clearly indi- 
cate that the property taxed is that known as Mrs. Ferguson’s. The 
jurisdiction of the Superior Court was questioned, the defendant con- 
tending that the Second District Court has exclusive jurisdiction in suits 
against successions. By acts of 1873, section two, page thirty-eight, ex- 
clusive jurisdiction is given to the Superior District Court of tax suits. 
Judgment was rendered in the court below in favor of the plaintiff, and 
defendant appealed. We see no error in the judgment, and we there- 
fore affirm it with costs. 


No. 6159. 
BERNHARDT WEIL vs. JOHN WEIL. JOHN M. SanpipGeE & Co., INTERVENORs. 


The record shows that the plaintiff was entitled to judgment; and from the allega- 
tions of the intervenors and appellants they are entitled to no relief. They do 
not allege that defendant owes them any specific sum, nor do they seek to re- 
cover ajudgment. Their petition dis«loses no cause of action. 


4 PPEAL from the Ninth Judicial District Court, parish of Rapides, 
LA. -Orsborn, J. W. F. Blackman, for plaintiff and appellee. James G. 
White and A. Cazabat, for defendant. W. W.. Whittington, Jr., and Rob- 
ert P. Hunter, for intervenors and appellants. 
Wyty, J. Plaintiff sued defendant for three thousand dollars for sal- 
ary as clerk, and claimed a privilege on the stock of goods belonging to 
defendant. 


Defendant confessed judgment. 

John M. Sandidge & Co. intervened, alleging that the claim of plaintiff 
was simulated and fraudulent, and injurious to them; that they “are 
creditors of the defendant for a large amount and above the jurisdic- 
tion of this court; that plaintiff and defendant are brothers and com- 
mercial partners, and no suit can be brought between them except to 
settle the partnership affairs. Intervenors expressly den; any privilege 
or recordation of the same, and, if recorded, they allege fraud and sim- 
ulation therein and injury to them. Intervenors pray for citation 
according to law on plaintiff and defendant, and that no judgment be 
rendered against defendant on the claim of plaintiff, and for costs, all 
other and necessary orders, and for trial by jury and for general relief.” 
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The court rejected this and several other interventions and gave judg- 
ment for plaintiff. 

The intervenors, John M. Sandidge & Co., have appealed. 

The record shows that the plaintiff was entitled to judgment; and 
from the allegations of the appellants they are entitled to no relief. They 
do not allege that defendant owes them a specific sum, nor do they seek 
to recover a judgment. Their petition discloses no cause of action. 

Judgment affirmed. 


No. 6174. 
D. B. Penn vs. W. H. FARRENBERG. 


In this attachment suit, the garnishee, an attorney-at-law, answered that he hada 
note for collection drawn in favor of David T. Farrenberg, but he could not say 
who is the true owner thereof. The curator ad hoe for the defendant, a resident 
of Missouri, moved to dissolve the attachment on the ground that no property 
had been attached. On the trial of this motion, the curator ad hoc excepted to 
the evidence to show that said note belonged to the defendant instead of D. T. 
Farrenberg. The judge a quo correctly admitted the evidence, as the motion 
presented the question whether or not property of the defendant had been at- 
tached. The proceeding was not to annul an illegal and fraudulent transfer of 
property, but to show that the property in question belonged to the debtor of the 
plaintiff. 

4 PPEAL from the Thirteenth Judicial District Court, parish of Tensas. 
f Hough, J. E. H. Farrar and Steele, Clinton & Garrett, for plaintiff 
and appellee. JZ. V. Reeves, curator ad hoc, for defendant and appellant. 

Howe tL, J. This is an attachment suit against the defendant, alleged 
to be a resident of Missouri. Interrogatories are propounded to two 

garnishees, one of whom, an attorney-at-law, answered that he held a 

note for collection drawn by J. T. McGalliard in favor of D. T. Farren- 

berg, but he could not say who is the true owner thereof. The other, the 
maker of said note, answered negatively. The curator ad hoc moved to 
dissolve the attachment, on the grounds that no property had been at- 
tached and the bond was insufficient in amount. On the trial of this 
motion the curator ad hoc excepted to evidence to show that said note 
belonged to the defendant instead of D. T. Farrenberg, on the grounds: 

First—That the answers of the garnishees had not been traversed ac- 
cording to law, and could not be contradicted. 

Second—The ownership of the note could not be inquired into in this 
suit, to which D. T. Farrenberg was not a party; and, 

Third—The necessary parties and allegations are not made to author- 
ize the court to determine the question of ownership. 

The court admitted the evidence, and, we think, correctly, to show that 
the note really belonged to the defendant, as the motion presented the 
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question whether or not property of the defendant had been attached. 
The proceeding was not to annul an illegal and fraudulent transfer of 
property, but to show that the property in question belonged to the 
debtor of plaintiff, and we agree with the judge a quo that the evidence 
establishes such ownership, and that the judgment was properly ren- 
dered both on the motion and on the merits. 

Prescription is not sustained. 

Judgment affirmed. 


No. 4682. 
F. F. Kine vs. J. F. Drrrrics. 


The evidence shows that defendant caused the arrest and imprisonment of plaintiff, 
without showing probable cause. Malice is presumed. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
4A Thomas J. Cooley, J. Drouet, and J. H. Ferguson, for plaintiff and ap- 
pellee. Braughn & Buck and W. B. Koontz, for defendant and appellant. 

Wyty, J. Defendant appeals from the judgment against him for one 
thousand dollars damages for malicious arrest and imprisonment of 
plaintiff. The evidence shows that defendant caused the arrest and im- 
prisonment of plaintiff, without showing probable cause. Malice is pre- 
sumed, 24 An. 330. 

We think the judgment is correct. 

Judgment affirmed. 

Rehearing refused. 


No. 6130. 
Boarp oF HEALTH oF J.ovis1sna vs. M. A. SourHworRTH. 


This suit was improperly brought in the parish of Orleans. The Superior District 
Court had no jurisdiction ratione materiew, defendant being a resident of the 
parish of Plaquemines. 

A PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Charles S. Rice, for plaintiff and appellee. Kennard, Howe & 

Prentiss, for defendant and appellant. 

Lupetine, C. J. This is an injunction suit against the defendant, who 
excepted to the jurisdiction of the Superior District Court of New Or- 
leans ratione persone. 

The exception should have been sustained. The evidence shows that 
he was appointed resident physician at Quarantine Station, in the parish 
of Plaquemines, about eight months before the institution of the suit; that 
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he has resided there ever since; that when he moved to Plaquemines 
parish he did so with the intention to make it his domicile, and that is 
still his intention. There is no evidence to contradict this. The sheriff's 
return states that the citation and injunction were served on defendant 
in person in the parish of Plaquemines, at his domicile in that parish. 
These writs were sent to the sheriff of Plaquemines parish, who served 
them in that parish. 

The suit was improperly brought in the parish of Orleans. C. P. 162. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that the suit be dismissed at plaintiff's costs. 


No. 6237. 
EmanveL Meyer & BrorHer vs. Mrs. Mary S. JoHnson. 


This suit is on the release bond given by the intervenor. The judge a quo did not 
err when he rendered judgment against the plaintiffs, on the ground that inter- 
venors have not the right to release property seized under attachment. The 
bond given by the intervenor is nota judicial bond, and the plaintiff can not re- 
eover. In cases of the kind it has been settled that the defendant only can bond 
the property attached. 

PPEAL from the Fifth Judicial District Court, parish of East Felici- 
ana. Dewing, J. W. F. Kernan, for plaintiffs and appellants. 

Wedge & Moore and K. A. Cross, for defendant and appellee. 

TaLtaFERRO, J. The plaintiffs brought suit by attachment against R. L. 
Dupré and Jack Rhea, and attached ten bales of cotton and a pleasure 
carriage or buggy. Mrs. Gaulden, a resident of Mississippi, intervened, 
claiming to be the owner of the property attached. She bonded the 
property attached, giving Mrs. Johnson as her surety. On trial of plain- 
tiffs’ suit against Dupré they had judgment against Dupré and against 
Mrs. Gaulden, intervenor, rejecting her demand as owner of the property 
attached. The plaintiffs ran executions against Dupré and Jack Rhea, 
and they were returned nulla bona. The suit now before us is on the re- 
lease bond given by the intervenor. Judgment was rendered against 
the plaintiffs, on the ground that intervenors have not the right to release 
property seized under attachment. The bond, therefore, given by the 
intervenor is not a judicial bond, and the plaintiffs can not recover. The 
plaintiffs have appealed. 

The judgment of the lower court was properly siedeend. In cases of 
the kind it has been settled that the defendant only can bond the prop- 
erty attached. 

It is ordered that the judgment appealed from be affirmed with costs. 
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No. 6160. 


E. C. Brrerty vs. N. H. Jonns anp Sripney TANNER, ADMINISTRATOR: OF 
THE EstTaTE OF JABEZ TANNER. 


Upon its face, the obligation which is the foundation of the note on which the estate 
of Jabez Tanner is sued was preseribed when the note was executed. It purports 
to have been done for work done and money advanced. That portion of the 
alleged debt which was for work done, if plaintiff was a laborer, was prescribed 
by one year. If an oversee-, his claim was barred by three years. That portion 
of it which was for money advanced was also barred by three years. If the note 
wus given, as alleged, in renewal of another note, which could not be paid, and 
which represented a large sum of money due to plaintiff, this second note which 
is the note sued on, is dated February 11, 1867, and this suit was instituted on the 
twelfth of November, 1874. Again, prescription has run, and is not interrupted 
by payments said to have been made at different times down to the first of Jan- 
uary, 1872; these alleged payments appear by indorsements on the back of the 
note. But they are not signed by any one. The judge a quo erred in permitting 
parol evidence to prove their verity. 

It is contended that a clause in a lease offered in evidence is a written acknowledg- 
ment of the debt sued upon, which takes it out of prescription. But the lease 
having been entered into on the thirty-first of December, 1868, more than five 
years had elap:ed before the institution of this suit. Prescription, therefore, had 
again been acquired. 

PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Orsborn, J. R. A. Hunter, for plaintiff and appellee. W. F. Black- 
man, for defendant and appellant. 

Morean, J. The estate of Jabez Tanner is sued on the following in- 
strument : 

“ CHEYNEYVILLE, RAPrIpEs ParisH, La., 
“February 11, 1867. 

“ $5586. One day after date I promise to pay to E. C. Brierly, or order, 
five thousand five hundred and eighty-six 68-100 dollars in gold, specie 
currency of the United States, for work done and money advanced for 
the use and benefit of the estate of the late Jabez Tanner, deceased, 
anterior to the year 1861, with eight per centum interest per annum from 
date until paid. 

“ (Signed) ESTHER P. TANNER, 

“ Administratrix of the estate of Jabez Tanner, deceased.” 

Upon its face, the obligation which is the foundation of the note was 
prescribed when the note was executed. It purports to have been given 
for work done and money advanced. That portion of the alleged debt 
which was for work done, if he were a laborer, was prescribed by one 
year. ©. C. 3534. If he were an overseer, his claim was barred by 
three years. C. C. 3538. That portion of it which rested on money ad- 
vanced was also barred by three years. C. C. 3538. 

But plaintiff swears that Jabez Tanner owed him a large sum of money 
in the year 1869, for which he gave him his notes; that in 1862, Tan- 
ner having died in 1860, he presented these notes to Mrs. Tanner, who 
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represented Jabez Tanner’s estate, who, having no money to pay the 
same, gave him a note in renewal of the amount of the original note ; 
that in February, 1867, he again demanded payment of the note given in 
1862, and she being still unable to pay him, he asked for a renewal of that 
note, to which she consented, and executed the note upon which this suit 
is brought. 

The note sued on, as we have seen, is dated eleventh February, 1867, 
This suit was instituted on the twelfth November, 1874. On its face, 
therefore, it is prescribed. Plaintiff contends that it is taken out of pre- 
scription by payments made at different times down to first of January, 
1872. These alleged payments appear by indorsements on the back of 
the note. But these acknowledgments are not signed by any one. Their 
verity, however, was attempted to be proved by parol. To the intro- 
duction of this evidence the defendant excepted. 

We think the court erred. See the case of Succession of Hillebrandt, 
21 An. 350. 

But plaintiff still contends that he has a written acknowledgment of 
his debt in a lease of certain property belonging to the succession. The 
clause in the lease which is relied upon is as follows: “ And itis further- 
more agreed to between the parties that the said George H. Sollis is to 
pay one-half of the yearly rent unto Edward C. Brierly until the debt 
which Brierly holds against the said Mrs. E. P. Tanner, as executrix, is 
satisfied.” 

If we admit that this clause in the lease was a written acknowledgment 
of the debt, with reference to which, however, it is rot necessary to ex- 
press an opinion, still, the lease having been entered into on the thirty- 
first of December, 1868, more than five years had elapsed before the in- 
stitution of this suit. Prescription, therefore, had again been acquired. 

It is therefore orderedpadjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of defendants, with costs in both courts. 

Rehearing refused. 


No. 6230. 


Frerevs Maurer vs. Succession oF Marte HENRIETTE HENRIE, WIDOW 
Keays. 


The document sued on is a promissory note due at the death of the maker. It con- 
tains of itself evidence of consideration, which is, in the main, substantiated by 
the testimony of witnesses. . 
PPEAL from the Fifth Judicial District Court, parish of East Baton 

Rouge. Dewing, J. Barrow & Pope, for plaintiff and appellee. 

Herron & Bird, for defendant and appellant. 
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Morean, J. This is a suit on a document which is in the following 
words: 

“Baton Roveeg, 13 Aout, 1870. 

“Je promie péyer & mon fils, Fergus Mahier, la somme de mille pias- 
tres, pour ’ouvrage qu’il la fait de sur mon habitation, 4 ma mort. 

“ (Signed) MARIE HENRIETTE HENRIE, WIDOW KEAYS.” 

The English of which is: 

“Baton Rover, August 13, 1870. 

“T promise to pay to my son, Fergus Mahier, the sum of one thousand 
dollars, for work he did on my plantation, at my death.” 

The defense admits the signature, but avers that the same is without 
consideration, and that no action will lie for recovery thereon. 

The document is a promissory note, due at the death of the maker. It 
contains, of itself, evidence of consideration, which is, in the main, sub- 
stantiated by the testimony of witnesses. 

Judgment affirmed. 


No. 6242. 
L. B. Ciarxson vs. Mrs. Marcitza P. WILiams. 


The plea of prescription can not avail in this case. It appears that the husband of 
defendant, who was the agent of his wife, acknowledged the claim by paying a 
small portion thereof before the prescription had accrued. 

PPEAL from the Thirteenth Judicial District Court, parish of Carroll. 

i\ Hough, I. Roberts and Newman, for plaintiff and appellart. J. W. 

Montgomery and C. M. Pilcher, for defendant and appellee. 

Morean, J. Plaintiff sues the defendant for a balance due as the result 
of a planting partnership which, he says, existed between them in the 
year 1869. 

Defendant denies the partnership, and pleads the prescription of three 
years. 

When the partnership is alleged to have existed, the defendant was a 
married woman and separate in property from her husband. The object 
of the partnership was the cultivation of a plantation which belonged to 
her. Her husband had her authority to manage her affairs. He formed 
the partnership with the plaintiff—the partnership consisting in working 
the defendant’s plantation on shares. This agreement, the evidence 
shows, was known to the defendant, and was acquiesced in by her. She 
had the advantage of it, and she must take its responsibilities also. All 
the plaintiff asks is to be paid his share in the partnership. This, we 
think, he is entitled to. 

As to the plea of prescription, admitting that it is governed by the 
limitation of three years, which it is not necessary to decide, it appears 
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that the husband, who was the agent of the wife, acknowledged the 
claim by paying a small portion thereof before prescription had accrued. 
The plea, therefore, can not avail. 

It is therefore ordered, adjudged, and decreed that the judgment ot 
the district court be avoided, annulled, and reversed, and it is now or- 
dered that there be judgment in favor of the plaintiff and against the 
defendant for $1019 22, with legal interest from the thirty-first of May, 
1872, until paid, with costs in both courts. 


No. 6173. 
W. F. Hatsery Et Au. vs. LEopotp LANGE. 


It appears that the note sued upon was paid through Mouton, who was defendant's 
commission merchant in New Orleans, from the proceeds of defendant’s cotton in 
his merchant’s hands. Mouton, after he paid the note, pledged it to Cavaroe, 
who transferred it to plaintiffs. Mouton’s account with defendant shows that he 
paid the note, as stated, and charged the amount to said defendant. Therefore 
the note was part due when it went into Cavaroc’s hands. Plaintiffs can not 
recover upon it. 

PPEAL from the Seventh Judicial District, parish of Pointe Coupee. 
Hewes, J. Farrar & Montgomery, for plaintiffs and appellants. 

Thomas Hunton, for J. C. Peirce, the assignee of defendant. 

TALIAFERRO, J. The plaintiffs proceeded via executiva to enforce the 
payment of defendant’s note for $2500, with interest, by causing to be 
seized a certain plantation belonging to the defendant, and situated in 
the parish of Pointe Coupee. The defendant enjoined the sale of his 
property, alleging that the note sued upon had been paid, and that plain- 
tiffs obtained fraudulent possession of it after it was paid, and with 
knowledge of that fact. 

Judgment was rendered sustaining the allegation of the defendant that 
the note had been paid, and decreeing that it be canceled and annulled, 
and declared to be of no legal effect. 

The plaintiffs have appealed. 

The form of the plaintiffs’ action was charged to a proceeding via or- 
dinaria. 

The facts elicited by the evidence are that Lange, in the latter part of 
the year 1870, bought at bankrupt sale a plantation in Pointe Coupee for 
the price of ten thousand dollars, taking title from Norton, the assignee. 
Half the price was paid in cash, and for the other half he executed his 
two promissory notes, each for $2500, one payable on the first of Decem- 
ber, 1871, the other on the first of December, 1872. . It is on the last-men- 
tioned note, the one due in 1872, that this action is founded. This note 
was paid through Mouton, Lange’s commission merchant in New. Or- 
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leans, from proceeds of Lange’s cotton in his merchant’s hands. It 
seems that Mouton, after he paid the note, as just stated, to Norton, 
pledged it to Cavaroe, and the latter passed it off to Halsey and others, 
who proceeded to enforce its payment by executory process. There is a 
discrepancy in the testimony of Lange and his merchant, the latter say- 
ing that he was authorized by Lange to pledge the note. This Lange 
denies, and swears that he was surprised, the day after Mouton failed, 
when Cavaroc notified him that he was the holder of the note. Mouton’s 
account with Lange shows that he paid the note to Norton and charged 
the amount to Lange. The note was past due when it was put into the 
hands of Cavaroc. 

We think the plaintiff in injunction has fully made out his case, and 
that the decree of the lower court was correctly rendered. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 


No. 6008. 
*TuHe STATE EX REL. CrrizENns’ BANK oF LOUISIANA Vs. THE FUNDING Boarp. 


Act No. 26, approved February 17, 1869, created a conditional obligation of the State to 
guarantee the second-mortgage bonds of the New Orleans, Mobile, and Chatta- 
nooga Railroad Company. 

Before, however, the condition happened, there was a constitutional amendment 
adopted in November, 1870, prohibiting an increase of the State indebtedness 
beyond twenty-five millions of dollars, and this limitation had clearly been 
reached. 

If the conditions stipulated in the act had been complied with when the Governor 
indorsed the guarantee of the State on the second-mortgage bonds of said 
company, no debt would be created thereby in violation of the constitutional 
amendment then in force, because said indorsement would only evidence a valid 
obligation of the State incurred prior to the adoption of the constitutional limi- 
tation. It would evidence an unconditional obligation resulting from the per- 
formance by said company of the stipulations contained in said act of 1869. 

But if, as the evidence shows, the conditional obligation had lapsed when the 
Governor indorsed the guarantee on said bonds, that indorsement of guarantee 
would be the creation of a new debt, which was prohibited. 

The Governor, in indorsing the bonds, was a fiduciary, discharging the powers con- 
ferred on him by act No. 26 of 1869, but these powers were modified by the consti- 
tutional amendment supervening between this grant of authority and the exer- 
cise thereof; and all parties acquiring said bonds were charged with notice of 
the authority of the fiduciary who indorsed thereon the guarantee of the State. 

But for the constitutional amendment, the indorsement of guarantee would, 
under section ten of the said act of 1869, bind the State as to relator, or any bona 
fide third holder of said bonds, whether the stipulations of said act had been com- 
plied with or not by said company. 

If the General Assembly could not create a debt when the bonds in question were 
guaranteed, and that was the creation of a debt, they could not by enactment 
provide that the Governor's certification of guaranteé shall be the conclusive 
proof of an indebtedness by the State, and thereby cut off the judiciary from in- 
quiry into the validity of the obligation arising from such guarantee. 

The State could not revive by ratification or otherwise the obligation that had lapsed 
by the failure of the New Orleans, Mobile, and Chattanooga Railroad Company to 
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comply with the stipulations of the act of 1869, because at the date of the alleged 
acquiescence the constitutional amendment was in force. Hence said bonds are 
not valid obligations of the State, and can not be funded. 

This court is also of opinion that the funding of these bonds is not provided for 
by the funding act No. 3 of the acts of 1874. 

If the funding of these bonds had been contemplated, the Board of Liquidation 
would not have been required to cancel and destroy them, and thereby defeat the 
possibility of reeovering against the makers of said bonds personally, as well as 
the right resulting from the mortgage. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Armand Pitot and G. L. Hall, for plaintiff and appellee. A. 

P. Field, Attorney General, J. (. A. Fellows, and J. B. Cotton, for defend- 

ant and appellant. 

Wyty, J. The relator, the Citizens’ Bank, appeals from the judgment 
refusing a mandamus to compel the Funding Board to fund the sixty 
bonds of one thousand dollars each ‘held by the relator, which were is- 
sued under act No. 26 of 1869, and are known as “second-mortgage 
bonds of the New Orleans, Mobile, and Chattanooga Railroad Company, 
guaranteed by the State of Louisiana.” The defense is: The guarantee 
is void, because given after the adoption of the constitutional amendment 
limiting the State debt to twenty-five millions of dollars, and that limit 
had, at the time of the guarantee, been exceeded; that act No. 26 of 
1869, authorizing the Governor to guarantee the second-mortgage bonds 
of said company to the extent of twelve thousand five hundred dollars 
per mile imposed certain conditions precedent to such guarantee: 

First—That the grant should be accepted within ninety days. 

Second—That the railroad should be located to Houston, Texas, within 
eight months after said acceptance. 

Third—That said corporation was to construct the first section of forty 
miles and have the same in running order within one year from the sur- 
vey and location of the entire line of railroad. 

Fourth—That it was to construct and lay the rails on the entire road 
to the Sabine river within three years from such survey and location, 
and to Houston, Texas, within six months thereafter. 

That in case of the failure of said railroad company to comply with 
said conditions, or any of them, said act provides that the obligation of 
the State shall cease and determine. That said first section of forty 
miles was not completed within the time required by said act No. 26, to 
wit: on the eighteenth of January, 1871, nor until long afterward, and no 
second section, as required by said act, has ever been completed, al- 
though the time for the completion of the entire road to Houston, Texas, 
has long since expired. 

That on failure to complete the first section of forty miles on or before 
the eighteenth of January, 1871, the obligation of the State to guarantee 
said second-mortgage bonds ceased and determined, and the subsequent 
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enactment authorizing such guarantee was in violation of the constitu- 
. tion. 

The defense was also made that the bonds held by relator and sought 
to be funded are not bonds executed by the State and authorized to be 
funded by act No. 3 of 1874. 

The evidence shows that the first section of forty miles was not com- 
pleted by the eighteenth of January, 1871, the time required by the act; 
that it was not completed till after the first day of April, 1871, and that 
no other sections of the road have been completed, although the time 
has long since expired for completing the whole road. 

Section twelve of said act No. 26 declares that “in case of failure of the 

said company to survey, locate, and construct the said main line of rail- 
road within the State of Louisiana in the manner and within the time 
limited in this section of this act for such survey, location, and construc- 
' tion, the obligation of the State of Louisiana, by virtue of this act, to 
guarantee the second-mortgage bonds of said company (as in this act 
provided) for or upon that portion of the said main line of railroad not 
constructed within the time limited shall cease and determine, and none 
of said second-mortgage bonds for or upon that portion of said main 
line of railroad not constructed within the time limited shall be guaran- 
teed by the State of Louisiana.” 

Act No. 26, approved seventeenth of February, 1869, created a condi- 
tional obligation of the State to guarantee the second-mortgage bonds 
of the New Orleans, Mobile, and Chattanooga Railroad Company. 

Before, however, the condition happened there was a. constitutional 
amendment adopted in November, 1870, prohibiting an increase of the 

State indebtedness beyond twenty-five millions of dollars, and this lim- 
itation had already been reached. 

If the conditions stipulated in the act had been complied with when 
the Governor indorsed the guarantee of the State on the second-mort- 
gage bonds of said company, no debt would be created thereby in viola- 
tion of the constitutional amendment then in force, because said indorse- 

' ment would only evidence a valid obligation of the State incurred prior 
to the adoption of the constitutional limitation. It would evidence an 
unconditional obligation resulting from the performance by said com- 
pany of the stipulations contained in said act of 1869. 

But if, as the evidence shows, the conditional obligation had lapsed 
when the Governor indorsed the guarantee on said bonds, that indorse- 
ment of guarantee would be the creation of a new debt, which was pro- 
hibited. The Governor, in indorsing the bonds, was a fiduciary, dis- 
charging the powers conferred on him by act No. 26 of 1869; but these 
powers were modified by the constitutional amendment supervening be- 
tween this grant of authority and the exercise thereof; and all parties 
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acquiring said bonds were charged with notice of the authority of\ the 
fiduciary who indorsed thereon the guarantee of the State. But for the 
constitutional amendment the indorsement of guarantee would bind the 
State as to relator or any bona jide third holder of said bonds, whether 
the stipulations of said act of 1869 had been complied with or not by 
said company; because section ten of said act provides that “the signa- 
ture of the Governor to the certificate of guarantee shall be conclusive 
evidence in favor of the holder of every bond so certified; that the con- 
ditions of this act have been complied with on the part of the company, 
and that said bonds have been duly made and regularly certified and 
issued, pursuant to the provisions of this act; and every such certificate 
of guarantee, when so subscribed, shall be a valid and binding obliga- 
tion of the State of Louisiana in favor of whomsoever shall from time 
to time be the holder of the bonds bearing such certificate; and the State 
of Lcuisiana hereby pledges its public faith and credit to the perform- 
ance of such guarantee according to its terms.” 

The constitutional amendment, however, modified and restricted the 
powers conferred on the Governor in regard to indorsing these bonds. 
After it went into operation, neither the Governor in the exercise of 
powers previously granted, nor the General Assembly itself, could create 
a debt. There was no power in any of the departments to create a debt, 
because the limitation of twenty-five millions had already been reached. 

The Governor could only give the certificate of guarantee in evidence 
of a valid subsisting obligation of the State arising from the perform- 
ance by said company of the stipulations of said act twenty-six of 1869. 
That part of the act making the certification of guarantee by the Gov- 
ernor conclusive proof that the conditions had been complied with by 
the company, and that the bonds had been duly made, regularly certified, 
and issued, that they shall be held valid and binding obligations of the 
State, and pledging the public faith and credit for the performance of 
such guarantee, we regard as restricted by the constitutional amend- 
ment; and all holders of the bonds are charged with notice of the 
existence and effect of that amendment. 

The Governor who certified the guarantee was a fiduciary, and he 
could exercise no greater powers than his principal, the General Assem- 
bly, could exercise. At that time the General Assembly could not declare 
a certification of guarantee conclusive proof of an indebtedness of the 
State ; because, if it was not given in evidence of a subsisting valid obli- 
gation, it would be the creation of a new debt, in contravention of the 
constitutional amendment. And the Governor could exercise no greater 
powers under authority of the General Assembly than that body pos- 
sessed at the time he certified said bonds. 

The New Orleans, Mobile, and Chattanooga Railroad Company had 
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failed to complete the road in pursuance of the stipulations of the act of 
1869, and the obligation of the State to guarantee their bonds had lapsed. 
The certification of guarantee by the Governor was therefore the creation 
of a new debt under authority given by the General Assembly prior to 
the adoption of the constitutional amendment. But this power to create 
the debt was no greater than if it had been given by the General Assem- 
bly on the day the certificate of guarantee was signed by the Governor. 
The constitutional amendment restricted all unexercised powers dele- 
gated by the General Assembly, as well as all powers not delegated, in re- 
gard to the right to create a debt beyond twenty-five millions of dollars. 

If the General Assembly could not create a debt when the bonds in 
question were guaranteed, and that was the creation of a debt, they could 
not by enactment provide that the Governor’s certification of guarantee 
shall be conclusive proof of an indebtedness by the State, and thereby 
eut off judicial inquiry into the validity of the obligation arising from 
such guarantee. 

What can not be done directly can not be accomplished indirectly. 

At the time the guarantee was made, the State could not be bound be- 
yond the limitation of twenty-five millions of dollars by the act of the 
General Assembly, or by the act of the Governor under authority of the 
General Assembly, it matters not when the authority was given to him. 
The extent of this authority must be determined by the extent of the 
powers of the General Assembly at the time it was exercised by the 
Governor ; because the mandatary can not exercise greater powers than 
are possessed by his principal. As the General Assembly could not cre- 
ate a debt, or grant a certificate and make it conclusive evidence of a 
debt, at the time the Governor guaranteed the bonds of the New Orleans, 
Mobile, and Chattanooga Railroad Company, the Governor could not do 
so under authority of the General Assembly. The date of the certificate 
of guarantee was subsequent to the adoption of the constitutional amend- 
ment, and all persons acquiring said bonds were charged with notice of 
the authority of the Governor to sign the guarantee and with notice of 
the existence and the effect of the constitutional limitation on the au- 
thority given to the Governor by the act of 1869. 

The relator, however, contends that if there was delay in complying 
with the condition requiring the completion of the first section of the 
road within the time limited in the act of 1869 objection on account 
thereof was waived by the acquiescence of the State in the subsequent 
completion of said section by said company, and this acquiescence 
amounts to a ratification by the State. The difficulty is, the State could 
not revive, by ratification or otherwise, the obligation that had lapsed by 
the failure of the New Orleans, Mobile, and Chattanooga Railroad Com- 
pany to comply with the stipulations of the act of 1869; because at the 
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date of the alleged acquiescence the constitutional amendment was in 
force. 

The bill of exceptions to the evidence admitted to prove the time when 
the first section of the railroad was completed was not well taken. It 
was the only means by which the fact could be ascertained whether the 
New Orleans, Mobile, and Chattanooga Railroad Company had complied 
with the stipulations of the act of 1869, and, consequently, whether there 
was a valid subsisting obligation of the State when the bonds were guar- 
anteed ; and the determination of this question was important, in order 
to ascertain whether the Governor had authority to guarantee the bonds. 

We conclude that the constitutional amendment prohibited the guar- 
antee of the bonds, the obligation of the State to do so under the act of 
1869 having lapsed by the failure of the New Orleans, Mobile, and Chat- 
tanooga Railroad Company to perform the stipulations thereof; also, that 
said bonds are not valid obligations of the State and can not be funded. 
We are also of the opinion that the funding of these bonds is not pro- 
vided for by the funding act, being act No. 3 of the acts of 1874. 

That act provides for the issue of consolidated bonds by the Funding 
Board; that when prepared “said bonds shall be exchanged by the Board 
of Liquidation for all valid outstanding bonds of the State, and all 
valid warrants drawn previous to the passage of this act, * * * ex- 
cept warrants issued by the Auditor in payment of the constitutional 
officers of the State, at the rate of sixty cents in consolidated bonds for 
one dollar in outstanding bonds and all valid warrants.” * * * 
“That the consolidated bonds herein authorized shall be held and used 
by said Board of Liquidation only for the purpose of exchange as afore- 
said; said bonds shall be used for no other purpose or purposes than as 
authorized by this act.” * * * And “that the bonds and valid war- 
rants outstanding at the time of the passage of this act shall, as fast as 
they are received in exchange for consolidated bonds, be canceled and 
destroyed by said Board of Liquidation.” 

In precise terms the act provides for funding the bonds of the State, 
and they “shall, as fast as they are received in exchange for consolidated 
bonds, be canceled and destroyed.” From the language employed the 
meaning of the act in regard to the bonds to be funded was evidently 
the bonds issued by the State—State bonds; because when these bonds 
were received in exchange for consolidated bonds they would cease to be 
of any use, and it was prudent and right that they should be immedi- 
ately “ canceled and destroyed by said Board of Liquidation.” 

It would not, however, be prudent and right to cancel and destroy the 
second-mortgage bonds of the New Orleans, Mobile, and Chattanooga 
Railroad Company, which were guaranteed by the State, if they were re- 
ceived in exchange for consolidated bonds, 
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Surely the General Assembly would not direct the canceling and de- 
stroying of this mortgage paper made by said company when taken up 
by the Board of Liquidation, if they intended them to be taken up in ex- 
change for consolidated bonds. 

If the funding of these bonds had been contemplated, the Board of 
Liquidation would not have been required to cancel and destroy them, 
and thereby defeat the possibility of recovery against the makers of said 
bends personally, as well as the right resulting from the mortgage. 

It is therefore ordered that the judgment herein rejecting the demand 
of the relator be affirmed with costs. 


HowELt, J., concurring. In the case of the State ex rel. Citizens’ Bank 
vs. Board of Liquidators, No. 5892, recently decided, we held that the 
funding act should be strictly construed, and that only the “ valid out- 
standing bonds of the State and all valid warrants drawn previous to 
the passage” of said act, except certain warrants described, could be 
exchanged for bonds created by said act, and by the law the evidences of 
obligations so exchanged are required to be destroyed. The bonds in 
this case are the bonds of the New Orleans, Mobile, and Chattanooga 
Railroad Company, and not the. bonds of the State, and are, therefore, 
not embraced in the provisions or contemplation of the funding act. 
The fact that the State has guaranteed their payment does not, in my 
opinion, make them the bonds of the State. It only creates the obliga- 
tion of the State to pay them, if the company fails to do so. And the 
obligation may have become fixed without making them the bonds of the 
State in the contemplation of the funding act. Had the Legislature in- 
tended to include such obligations, it would have used terms to express 
such intention. 

On this ground I concur in the decree. 


LupeE.ine, C. J., dissenting. This suit is instituted by the Citizens’ 
Bank of Louisiana to compel the Board of Liquidators, created by act 
No. 3 of the General Assembly of 1874, to fund sixty bonds and coupons 
of the New Orleans, Mobile, and Chattanooga Railroad Company, and 
indorsed and guaranteed by the State of Louisiana. The plaintiff alleged 
it acquired the said bonds in good faith and for value, before maturity 

The defense is “that these bonds were not the bonds of the State,” 
and, therefore, not fundable under act No. 3 of 1874; that the conditions 
of the act No. 26 of 1869, to be performed on the part of the company, 
in order to obligate the State to guarantee the payment of the bonds, 
had not been complied with ; and that, therefore, the obligation of the 
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State to give this guarantee had, in the words of the act, ceased and de- 
termined, and this before the guarantee had or could have been given ; 
that among the conditions were that a section of forty miles should be 
completed within a specified time, and the whole road within a certain 
other specified time, and that the bonds were to be guaranteed only as 
each section of forty miles was completed ; that the first section of forty 
miles was to have been completed on or before January 18, 1871 ; the 
whole road to the Sabine by January 18, 1873, and to Houston, Texas, by 
July 18, 1873 ; that the first section was not completed until May (April), 
1871, and that no second section of forty miles was yet completed ; that 
the obligation of “the State to guarantee the payment of the bonds had 
ceased and determined on January 18, 1871, and the amendment to the 
constitution limiting the State debt to $25,000,000, adopted by vote of 
the people, November 7, 1870, had supervened, and the further increase 
of the debt or obligation of the State was prohibited, the constitutional 
limit of the State debt having already been exceeded ; that the guaran- 
tee of the payment of these bonds, after the obligation to do so had 
ceased and determined, was the creation of a new debt, and, being in 
violation of the constitution, the act of the Governor was null and was 
beyond his power.” 

The guarantee of the State was made by virtue of act No. 26 of the 
General Assembly of Louisiana, approved the seventeenth of February, 
1869, entitled “an act to expedite the construction of the railroad of the 
New Orleans, Mobile, and Chattanooga Railroad Company.” The act 
provides “that after the mortgage shall have been delivered and forty 
miles of road constructed, the company may deliver to the Governor 
$500,000 of such second-mortgage bonds, and the Governor shall there- 
upon subscribe a certificate on said bonds, in the following words: The 
payment of the principal of the within bond, when due, and the interest 
thereon, as it accrues, is guaranteed by the State of Louisiana; * * * 
and he shall affix the great seal of the State, and the said seal shall be 
attested by the signature of the Secretary of State; and the said bonds 
shall then be delivered to the company for its general uses and pur- 
poses.” And the same act further declares, “that the signature of the 
Governor to the certificate of guarantee shall be conclusive evidence in 
favor of the holder of any bond so certified that the conditions of this act 
have been complied with on the part of the company ; and that said bonds 
have been duly made and regularly certified and issued pursuant to the 
provisions of this act; and every such certificate of guarantee, when s9 
subscribed, shall be a valid and binding obligaticn of the State of Louisi- 
ana in favor of whomsoever; * * * and the State hereby pledges 
its public faith and credit to the performance of such guarantee accord- 
ing to its tenor.” Sections eight and ten. 
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The certificates of guarantee were duly signed by the Governor, and 
sealed with the great seal of the State, and attested by the Secretary of 
State as the law required. The evidence shows that the bonds afore- 
said were acquired before maturity, in good faith, and for value. 

The first objection urged against the demands of the relator is that 
the bonds are not the bonds of the State, and, therefore, they can not be 
funded. It has often been decided that “where a third person is 
privy to the original consideration, and, at the time the note is given, 
indorses an absolute undertaking on the back to pay it at maturity, he 
may be treated as a joint and several promissor with the party who signs 
on the face of the note.” 19 Wind. 202 ; 8 Pick. 423 ; 24 Wind. 456 ; 22 How. 
341 ; Story on Promissory Notes, sections fifty-eight and fifty-nine. This 
is decided upon the principle that two instruments of the same general 
nature, executed at the same time, and relating to the same subject mat- 
ter, are to be construed together as forming but one obligation. The 
State and the railroad company promise to pay the money stated on the 
face of the bonds and at the time specified therein. If one “put his 
name on the back of the note, at the time it was made, as surety for the 
maker and for his accommodation, to give him credit with the payee, or 
if he participated in the consideration for which the note was given, he 
must be considered a joint maker.” 22 Howard 350; Story on Promis- 
sory Notes, sections fifty-eight, fifty-nine, and 479. 

For the purpose of giving credit to the bonds intended to raise money 
to build a railroad within the State, tue State put its name upon the back 
of said bonds, at the time they were executed, and thereby promised, 
unconditionally, to pay said bonds. Therefore, to all intents and pur- 
poses, these bonds must be deemed the bonds of the State, and within 
the intendment of the funding act. If valid, these bonds unquestion- 
ably form a part of the bonded debt of the State, which it was the pur- 
pose of the General Assembly of the people to fund. Are they valid 
obligations of the State ? 

The contract from which these obligations spring, was made by act 
No. 26 of the General Assembly of 1869. At that time there was no con- 
stitutional r=striction upon the power of the General Assembly to create 
debts ; and the General Assembly had the power to enact act No. 26 
aforesaid. It has already been stated that the relator was a bona fide 
holder of the bonds, for a valuable consideration. 

It is beyond dispute, now, that bonds like these of relator’s in this 
case are commercial instruments, and that the innocent holder is not 
affected by equities existing between the original parties. 1 Black. 386 : 
2 Wall. 110: 2 Black. 722; 1 Wall. 83 ; 3 Wail. 327. 

In the case of Mercer County vs. Hackett, the Supreme Court said, 
“The bonds declare on their face that the faith, credit, and property of 
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the county is solemnly pledged, under authority of certain acts of the 
Assembly, and that in pursuance of said acts the bonds were signed by 
commissioners of the county. They are, on their face, complete and per- 


fect, exhibiting no defect in form or substance ; and the evidence offered 


is to show that the recitals on the bonds are not true, and that no law 
exists to authorize their issue, but that the bonds are not made in pur- 
suance of acts of Assembly authorizing them. We have decided, in the 
case of Commissioners of Knox County vs. Aspinwall, that when the 
bonds, on their face, import a compliance with the law under which they 
issued, the purchaser is not bound to look further.” 1 Wall. 83; 3 Wall. 
327. 

The Governor was the lawfully constituted agent of the State to sign 
the certificates of guarantee, and he was vested with the discretion to 
decide when the conditions had happened upon which the certificates 
were to be signed, and, having signed them, the State can not repudiate 
his act. 3 Wall. 93; 21 Wall. 138, 321,354. The bonds, on their face, im- 
port a compliance with the law under which they issued, and the pur- 
chaser was not bound to look further. 1 Wall. 83. 

But it is said that inasmuch as the conditions precedent to signing the 
certificates by the Governor had not happened before the adoption of 
the constitutional amendment limiting the power of the General Assem- 
bly to create debts, the power of the Legislature to create debts had 
ceased, because the State debts then exceeded the limit, and that the act 
of the Governor in signing the certificates was a nullity. 

What effect the adoption of the constitutional amendment had on the 
contract between the original parties it is not necessary to consider in 
this case, but as to bona fide third holders for value, it could have none. 

As already said, the obligation of the contract sprang from the act of 
the General Assembly, passed long before the adoption of the constitu- 
tional amendment, and whether the condition had then happened or not 
which authorized the Governor to sign the certificates could have no ef- 
fect against the innocent holder, as the bonds on their face import a 
compliance with the law. 

I therefore dissent. 

*Carried by writ of error to the Supreme Court of the United States. 


No. 6228. 
SamvueL F, Tickyor vs. M. M. A. CatHovn. 
A curator ad hoc can not directly or indirectly waive citation. 


PPEAL from the Ninth Judicial District Court, parish of Grant. 
Orsborn, J. Jury trial. R. J. Bowman and R. A. Hunter, for plain- 
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tiff and appellee. 4. Cazabat, curator ad hoc, for defendant and appel- 
lant. 

LupeinG, C.J. This is an attachment suit against a non-resident. The 
curator ad hoc filed an answer and exceptions, and after trial and judg- 
ment it was discovered that no evidence of the citation of the absentee 
had been made, and although both parties had asked for a new trial, on 
different grounds, the court a qua refused it. 

So far as this record shows, the absentee has not been cited. The 
curator ad hoc can not, directly or indirectly, waive citation. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that the case be remanded to be proceeded with according 
to law. 


No. 6166. 
R. D. SHoLars, ADMINISTRATOR, VS. EL1IzA HARDEE ET AL. 


Even if the sale of the property in controversy had been for Confederate money, the 
contract of sale was an executed contract, and under article 149 of the constitu- 
tion of this State the purchaser would be protected. 

4 PPEAL from the Seventeenth Judicial District Court, parish of Grant. 
si Orsborn, J. Jack & Pierson, for plaintiff and appellant. R. J. Bow- 
man, for defendants and appellees. 

Lupe.ine, C. J. This is a petitory action to recover a tract of land 
with the improvements thereon. The defense is that the consideration 
of the sale was Confederate money, and that the contract of sale was 
incomplete for want of delivery of the property sold. 

The evidence shows that a sale of the property in dispute was made 
to the plaintiff for $5500 in 1863; that $3000 of the price was paid in Con- 
federate notes, and the remainder of the price, evidenced by two notes, 
was paid in United States currency. 

It would seem to be immaterial whether delivery of the property was 
ever made to the purchaser or not, as delivery is not an essential in the 
contract of sale. 

“Three circumstances concur to the perfection of the contract, to wit: 
the thing sold, the price, and the consent.” C. C. 2439. But the evidence 
satisfies us that there was a delivery of the property to the vendee, and 
that he, through his agents, held possession until it was disturbed by 
the defendants in 1865. 

Even if the sale had been for Confederate money, the contract of sale 
was an executed contract, and under article 149 of the constitution of 
this State the purchaser would be protected. 23 An. 394; 24 An. 103, 278. 

The evidence shows that there are thirty-five acres of open or cleared 
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lands on the place, worth four dollars per acre per annum in rents. This 
the defendants owe from the first of January, 1866, till paid, with five 
per cent per annum interest from the maturity of each year’s rent. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed, and that there be judgment in favor of the plaintiff 
decreeing him, in his representative capacity, the owner of the lands and 
improvements described in the petition; that the petitioner be put in 
possession of the property; it is further ordered that there be judgment 
in favor of the plaintiff and against the defendants for the sum of one 
hundred and forty dollars annually from the thirty-first of December, 
1865, till the first of January, 1876, with legal interest from the maturity 
of each year’s rent till paid and costs of suit. 


No. 6163. 
M. M. Apa CatHoun vs. MECHANICS’ AND TRADERS’ Bank. 


When the case was called for trial, the delay within which the commission to take 
plaintiff's testimony was to be returned had not expired. Nosteps were takento 
cause the time granted for the return of the commission to be curtailed. No 
offer was made to admit the facts which the commission was obtained to estab- 
lish. The judge a quo erred in not continuing the case. 

PPEAL from the Ninth Judicial District Court, parish of Grant. 
Orsborn, J. W. F. Blackman and A. Cazabat, for plaintiff and appel- 
lant. ZT. C. Manning, for defendant and appellee. 

Moraan, J. The continuance applied for by the plaintiff in this suit 
was improperly refused. 

Plaintiff does not reside in Louisiana. 

Shortly after her suit was filed, her counsel took out a commission to 
procure her testimony. Sixty days were allowed by the judge for the 
return thereof. 

When the case was called for trial the delay within which the commis- 
sion was to be returned had not expired. No steps were taken to cause 
the time granted for the return of the commission to be curtailed. No 
offer was made to admit the facts which the commission was obtained 
to establish. The case should have been continued. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that this case 
be remanded to be proceeded in according to law, the costs of appeal to 
be borne by plaintiff. 

Rehearing refused, 








NEW ORLEANS, MARCH, 1876. 


Wilson vs. Anderson, Tax Collector. 


No. 6216. 
Frank Witson vs. R. K. Anperson, Tax CoLiector. 


The law requiring an estimate of the necessary expenditures of the parish to be 
made and published is mandatory. 

The law which imposes one hundred per cent as damages for wrongfully enjoining 
the collection of taxes does not apply to assessments made under an order of 
court to pay a judgment against the parish. 

4 PPEAL from the Thirteenth Judicial District Court, parish of Carroll. 
ti Hough, J. Sparrow & Montgomery, for plaintiff and appellee. Leon- 
ard & Kennedy, for defendant and appellant. 

Lupe.ine, C. J. The plaintiff enjoined the collection of the parish 
taxes and judgment tax assessed against his property. Before the trial 
he discontinued the suit as to the taxes to pay judgments against the 
parish. On the trial there was judgment perpetuating the injunction as 
to the parish taxes. 

Two questions are presented for decision: 

First—Is the law requiring an estimate of the necessary expenditures 
of the parish to be made and published mandatory or directory ? I think 
it is only directory; but my associate justices say it is mandatory? The 
other question is, does the law, which imposes one hundred per cent as 
damages for wrongfully enjoining the collection of taxes, apply to assess- 
ments made under an order of court to pay a judgment against the 
parish? We think not. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 


No. 6055. 
G. M. Marsuary vs. A. YZNAGA DEL VALLE. 


Where the defendant, through his agent, agreed to purchase the plaintiffs planta- 
tion for a fixed price, subject to an examination of the title, and defendant's 
counsel, after examination, advised him that the title was not good, whereupon 
he refused to buy, this is not a non-compliance of contract on account of which 
plaintiff is entitled to recover damages from defendant. 

PPEAL from the Thirteenth Judicial District Court, parish of Con- 

4\ cordia. Hough, J. W. F. & O. N. Ogden, T. P. Farrar, Ogden & Hill, 

and Finney & Miller, for plaintiff and appellant. Spencer & Mayo, Geo. 

L. Bright, for defendant and appellee. 

Morean, J. The defendant is sued for damages arising from an alleged 
breach of contract. 
The defendant, through his agent, agreed to purchase the plaintiff's 
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plantation for a fixed price, subject to an examination of the title. De- 
fendant’s counsel, after examination, advised him that the title was not 
good. 

Under these circumstances we do not see where the plaintiff has any 
right to claim damages for a non-compliance of contract. 

Judgment affirmed. 

Rehzaring refused. 


Wyty, J., dissenting. I dissent in this case, and will file my reasons 
hereafter. 


No. 6247. 
GrEoRGE F. Brott vs. EAGER, ELLERMAN & Co. 


The motion of defendants to dismiss this appeal on the ground that the order ap- 
pealed from is an interlocutory one that can not work an irreparable injury 
must prevail. 

PPEAL from the Supericr District Court, parish of Orleans. Hav- 
kins, J. L. A. Sheldon, for plaintiff and appellant. JW. W. King, for 
defendants and appellees. 

Wyty, J. Plaintiff sues out an injunction restraining defendants, the 
lessees of the city wharves, from demanding, suing for, or attempting by 
legal process to collect, any fees or wharf charges imposed by city ordi- 
nances against plaintiff, or the steamboat Martha, her captain and own- 
ers, and from preventing said boat to land and remain at ‘the wharf 
where she has been accustomed to land and remain, and from proceed- 
ing further in the prosecution of the suit of defendants against the steam- 
boat Martha, her captain and owners, pending in the Third Justice’s 
Court, parish of Orleans. 

Defendants obtained an order dissolving this injunction on bond, pur- 
suant to article 307 C. P., and plaintiff appealed. Defendants now move 
to dismiss the appeal on the ground that the order appealed from is an 
interlocutory order that can not work an irreparable injury. 

We think the motion should be granted. How plaintiff can suffer an 
irreparable injury by permitting defendants to assert in court their right 
as lessees of the wharves to collect wharf charges and to prosecute their 
suit in the Third Justice’s Court against the steamboat Martha, her cap- 
tain and owners, we can not imagine. 

The right to claim judicially what one believes he is entitled to, and 
the right to prosecute a suit in court, are rights which can be denied to 
no one. They are protected by article ten of the constitution. 

It is therefore ordered that the appeal herein be dismissed at appel- 
lant’s costs. 
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No. 6185. 
Hazre & McCtoy, Us, Etc., vs. Potick Jury oF THE PARISH OF MApIsoNn. 


Plaintiffs sue to recover seven thousand dollars under a certain contract with de- 
fendants. The only contract which defendants authorized to be made was to 
build a house not to exceed one thousand dollars in value, Certainly, under this 
authority the parish can not be made responsible for a building which cost seven 
thousand dollars. 

But the ends of justice will be subserved by rendering a judgment of non-suit, in- 
stead of an absolute judgment against plaintiffs. 

PPEAL from the Thirteenth Judicial District Court, parish of Madison. 
Hough, J. E. D. & W. Farrar, T. P. Farrar, and £. H. Farrar, for 
plaintiffs and appellarts. J. C. Seale, for defendants and appellees. 

Lupetine, C. J. This suit is to recover seven thousand dollars which 
they allege is due them under a contract with defendants. They pray 
that the defendants be decreed to pay said amount, or to deliver to them 
the building erected for the parish, with rents for the same. There was 
judgment rejecting the plaintiffs’ demand, and they have appealed. 

The only contract which the defendants authorized to be made was to 
build a house not to exceed one thousand dollars in.value. Certainly, 
under this authority the parish can not be made respcnsible for a build- 
ing which cost seven thousand dollars. 

But we think the ends of justice will be subserved by rendering a judg- 
ment of non-suit, instead of an absolute judgment against the plaintiffs. 

It is therefore ordéred that the judgment of the lower court be re- 
versed, and that there be a judgment of non-suit against the plaintiffs 
with costs of the lower court, costs of appeal to be paid by appellee. 


No. 6164. 
Tue Crrizens’ Bank vs. THE PoLIcE JuRY OF THE PariIsH oF CONCORDIA. 


This is asuit ontwo promissory notes. Several grounds of defense are stated in 
the answer, but it is sufficient to notice only one of them; which is, that the po- 
lice jury of the parish of Concordia had not the power to create a debt by bor- 
rowing money, or to bind the parish by issuing negotiable instruments by which 
to raise money. 

PPEAL from the Thirteenth Judicial District Court, parish of Con- 
cordia. Houwgh,JI. Mayo & Spencer, for plaintiff and appellant. 

George S. Sawyer, for defendant and appellee. 

Lupeuine, C. J. The plaintiff sued the defendant to recover the 
amount of eleven thousand dollars, with interest, evidenced by two prom- 
issory notes, one for five thousand dollars and the other for six thousand 
dollars, payable to the order of the Citizens’ Bank of Louisiana and 
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bearing eight per cent per annum after maturity and due twelve months 
after date. These notes state on their face that they are given for money 
loaned by the bank. Several grounds of defense are stated in the an- 
swer, but it is sufficient to notice only one of them, which is that the 
police jury of the parish of Concordia had not the power to create a 
debt by borrowing money, or to bind the parish by issuing negotiable 
instruments by which to raise money. See 23 An., pp. 190, 232, 251; 24 
An. 451, Edwards vs. Parish of Bossier; 26 An. 59; and Mathé vs. Parish 
of Plaquemines, 27 An. 

It is therefore ordered that the judgment of the court a qua be af- 
firmed with costs of appeal. 

Rehearing refused. 


No. 6202. 


G. M. Bayty & Ponp vs. Jonn Weit. Rvie on D. C. Pavz, SHERIFF. 


To the rule taken by plaintiffs on the sheriff to show cause why he should not be 
heldin contemnt,and why he should not obey the order recauiring him to sell the 
personal property of defendant attached by them, the answer of the sheriff that 
the property was already under seizure and advertised to be sold at the next 
regular sale-day in obedience to a writ of fieri facias in his hands, was sufficient. 

The first Saturday of each month is the day fixed by law for all sheriff’s sales, and 
this applies also to sales of personal property ordered pending an attachment. 


4 PPEAL from the Ninth Judicial District Court, parish of Rapides. 
‘A Orsborn, J. Robert P. Hunter, for plaintiffs and appellants. W. F. 
Blackman, for defendant and appellee. 

Wyty, J. Plaintiffs, who took a rule on the sheriff, D.C. Paul, to show 
cause why he should*not be held in contempt, and why he should not 
obey the order requiring him to sell the personal property of defendant 
attached by them, appeal from the judgment discharging the rule. 

The answer of the sheriff that the property was already under seizure 
and advertised to be sold at the next regular sale-day, in obedience to a 
writ of fieri facias in his hands, was sufficient. The first Saturday of 
each month is the day fixed by law for all sheriff’s sales, and this applies 
also to sales of personal property ordered pending an attachment. Re- . 
vised Statutes, 3410. 

There was evidently no cause for this appeal; besides, plaintiffs fail to 
show that they will suffer an irreparable injury from the interlocutory 
order discharging the rule for contempt against the sheriff. The motion 
to dismiss the appeal is denied. 

Judgment affirmed. 
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No. 6299. 
NEOMIE HICKMAN ET AL. vs. Amos B. THOMPSON. 


On the twenty-ninth of December, 1859, Mrs. Hickman appeared before a notary 
public for the parish of Rapides, and, under oath, declared that she was indebted 
to her children in a certain sum of money, on account of the succession of 
their father, she being their tutrix, and that they have a general and tacit 
mortgage on all her property, dating from the death of their father, in Decem- 
ber, 1863, to secure said sum of money. 

The question is, whether plaintiffs have any tacit mortgage upon the land in con- 
troversy, whose ownership is claimed by defendant. and which formerly be- 
longed to their mother and tutrix, and, if they ever had a tacit mortgage, 
whether it perished for want of proper inscription prior to the first of January, 
1870. 

The declaration of the mother and tutrix is the only evidence of the existence of the 
mortgage. Inasuit against their mother, judgment was rendered in accord- 
anee with their petition, with mortgage upon all the lands of their mother and 
tutrix in the parish of Rapides, to date from the thirty-first of December, 1875, 
The question is not whether plaintiffs’ rights are to be governed by the judg- 
ment which they obtained against their tutrix, for the defendant was no party to 
that suit, but whether the evidence of the minors’ mortgage was recorded in the 
manner and in the time and form required by law. Textually, it was not. 

The requirements of the law have not been complied with, and the declaration of 
the tutrix of her indebtedness to her children, and the recording of the same, is 
not the evidence the law required in order to secure the mortgage which the 
minors had upon her property, and which the constitution declared should 
cease to exist at a certain date, unless made to appear in a manner which the 
Legislature was authorized to designate. 

The fact that the evidence which alone prescribed the mortgage was destroyed does 
not better the plaintiffs’ case. At most it isa casus omissus which the court ean 
not supply, and if the missing evidence could be supplied, this should have been 
done by the officer whose duty it was to cause the evidence to be recorded. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
sh Orsborn, J. T. C. Manning, for plaintiffs and appellees. 2. J. Bow- 
man, for defendant and appellant. 

MorGax, J. On the twenty-ninth of December, 1869, Mrs. Hickman 
appeared before a notary public for the parish of Rapides, and, under 
vath, declared that she was indebted to her children, seven in number, 
in the sum of five thousand dollars each, on account of the succession of 
their father, she being their tutrix, and that they have a general and 
tacit mortgage on all her property, dating from the death of their father, 
in December, 1863, to secure the above amount. The acknowledgment 
was recorded on the same day. 

On the twentieth of April, 1875, five of the above-named parties, two 
of whom are majors and three minors, the minors acting through their 
under tutor, sued Mrs. Hickman, alleging that she owed them five thou- 
sand dollars each, she having received that sum for them, and of their 
funds, from the property of their father. Mrs. Hickman answered by 
referring to her sworn acknowledgment on record in the recorder’s office, 
and submitted herself to the judgment of the court. 

Judgment was rendered in accordance with the prayer of the petition 

24 














266 SUPREME COURT OF LOUISIANA, 


Hickman vs. Thompson. 


for $2550 69 each, with mortgage upon all the lands of the defendant in 
the parish of Rapides, to date from the thirty-first of December, 1875. 

The three minor heirs, represented by their tutor, and the two major 
heirs, acting in their own behalf, bring this suit against the defendant, 
claiming that they have a mortgage upon a certain piece of property 
owned by him, and which formerly belonged to Mrs. Hickman, to secure 
to them the sum of $2550.69 each, as ascertained by the judgment above 
set forth. They pray that the defendant deliver the land in question for 
sale, subject to their mortgage, or that he pay them the amount of their 
judgment. 

Defendant admits that he is the owner of the undivided half the land 
described in the petition, which, he says, was acquired’ by him at sheriff's 
sale, made under a mortgage owned by him against Mrs. Hickman. He 
denies that plaintiffs have any tecit mortgage upon this land, and says 
that if they ever had a tacit mortgage thereon it perished for want of 
proper inscription prior to the first of January, 1870. He says that the 
_ judgment relied upon by plaintiffs is an absolute nullity— 

First—Because the district court is incompetent to render a judgment 
against a tutrix in favor of the minors on account of her tutorship. 

Second—Because the minors can not sue the tutrix for a settlement of 
her tutorship, much less for a specific amount, during their minority and 
during her tutorship. : 

Third—Because the under tutor is without authority to recover any 
judgment against the tutor. 

Fourth—Because minors can not sue the tutor for a specific amount, 
but only for a settlement of the tutorship, and for such an amount as 
may be due. 

The suit of the major and minor heirs which recognizes their mortgage 
upon the defendant’s property was instituted in the district court. 

The first question to be determined is whether the tacit mortgage of 
the minor was made properly to appear prior to the first of January, 
1870. The declaration of the mother, which has been heretofore quoted, 
is the only evidence of the existence of the mortgage. Defendant says 
that this is not the evidence required by the law. Section two of the act 
No. 95 of 1869, relied upon by the defendant, provides that it shall be the 
duty of every judge who appoints and confirms a natural or legal tutor, 
or any tutor not required by law, to give bond before he shall grant an 
order appointing or confirming such tutor, to cause a certificate from 
the clerk of the district court of the amount of the minor’s property, ac- 
cording to the inventory on file in his office, to be recorded in the mort- 
gage book in the parish in which the tutor resides or has his domicile. 

This section, it seems to us, only provides for such appointments as 
may be made subsequent to the passage of the act. 
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The cleventh section, however, provides that it shall be the duty of 
the clerks of the district courts of the several parishes in this State to 
make out an abstract of the inventory of the property of all minors 
whose tutors have not been required by law to give bond for their tutor- 
ship, such abstract to describe the real property, and give the full 
amount of the appraisement of all the property, both real and personal, 
and rights, and credits, and to deposit such abstracts with the recorders 
of the several parishes, whose duty it shall be to record the same as 
soon as received in the mortgage-book of their parish, such abstracts to 
be made out and deposited with the recorders by the first day of Decem- 
ber, 1869, and recorded by the first day of January, 1870. 

In Ford vs. Ford, 7 An. 535, the court said: “We are not aware that 
we have ever sustained an inscription which was not in itself complete, 
and we fear that if we should depart from a reasonable exactness in such 
matters, and permit defective inscriptions to be eked out aliunde, the 
salutary law of registry would soon lapse into uncertainty and confu- 
sion.” 

In the case of Taylor vs. Ealer, 22 An. 278, the plaintiff proceeded 
against a third possessor to enforce a tacit mortgage against certain im- 
movable property formerly belonging to her mother and tutrix. The 
claim was evidenced by a judgment obtained by the plaintiff in the Sec- 
ond District Court of New Orleans, on the twelfth of August, 1869. The 
judgment was recorded in the general mortgage-book for the parish of 
East Feliciana on the twenty-second of September following. 

In that case this court said: “By the operation of the constitution 
and the ac* of 1869, the tacit mortgage may be preserved if recorded be- 
fore the firs: day of January, 1870, in the manner directed by law. A 
failure to inscribe it is fatal. The inscription was within the power of 
the plaintiff, whose interest it was to make it, and she has no just 
ground of complaint if, through negligence or ignorance, she has failed 
to preserve a preference conferred on her by law in derogation of com- 
mon right.” 

But in that case we said that it was not necessary to decide whether 
or not the recording of a judgment which recognizes a tacit mortgage, 
and fixes the amount and date thereof, would be a compliance with the 
requirements of the constitution and of the acts of 1869, because the 
judgment recorded in this case is not such a judgment; it does not men- 
tion the date of the mortgage. 

In the case at bar the judgment does fix the date at which the tacit 
mortgage commenced to run, and the inscription required by the law 
was impossible, because the records of the court where the evidence was 
kept were destroyed by fire prior to the first of January, 1870. 

Besides, the question for our solution is not whether the plaintiffs’ 
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rights are to be governed by the judgment which they obtained against 
their tutrix, for the defendant was no party to that suit, but whether the 
evidence of the minors’ mortgage was recorded in the manner and in the 
time and form required by law. Textually, it was not. 

Was the acknowledgment of the tutrix, as we have quoted it, a suffi- 
cient compliance with the law? 

The act No. 95 of 1869 provides that in order to preserve the mort- 
gages or privileges accorded by law in favor of married women for the 
preservation of their dotal, paraphernal, or other rights against their 
husbands, it shall be the duty of every married woman, or any person 
for her, to cause to be recorded in the mortgage-book of the parish or 
parishes in which their husbands may own mortgageable property, the 
evidence of their mortgage or privilege. The same act (section eleven) 
declares that it shall be the duty of the clerks of the district courts of 
the several parishes in the State to make out an abstract of the inven- 
tory of the property of all minors whose tutors have not been required 
by law to give bond for their tutorship, such abstract to describe the 
real property, and give the full amount of the appraisement of all the 
property, both real and personal, and rights, and credits, and to deposit 
such abstracts with the recorders of the several parishes, whose duty it 
shall be to record the same as soon as received in the mortgage-book of 
their parish; such abstracts to be made out and depesited with the re- 
corders by the first day of December, 1869, and recorded by the first day 
of January, 1870. Any failure of the clerks or recorders to perform the 
service required of them by the act subjects them to any damages that 
such failure may cause any person, besides making them liable to a fine. 

Thus the evidence of the rights of married women might be furnished 
by any one, and the recording of this evidence was all that was neces- 
sary to secure their right of mortgage, while as regards tutors and the 
minors’ mortgage which resulted from their trust, the evidence thereof 
was to be certain specified documents to be furnished by the clerk of the 
court. 

In the case of Boudreau vs. Boudreau, 23 An. 57, where, in order to 
preserve the legal mortgage accorded him by law, the plaintiff caused to 
be recorded in the mortgage-book kept in the office of the recorder of 
the parish of Lafourche an instrument sworn to by him, in which it is 
stated that his father received, as his tutor, $594, to which plaintiff was 
entitled, we said that the judgment, so far as it accorded to the plaintiff 
a legal mortgage on the property of his tutor, was rendered upon insuffi- 
cient evidence. 

The only difference between the two cases is that in Boudreau’s case 
it was the erstwhile minor who made the statement which was recorded 
against his former tutor, while in this case it is the tutrix who makes the 
statement against herself and thus affecting her own property. 
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We are of opinion that the requirements of the law have not been 
complied with, and that the declaration of the tutrix of her indebtedness 
to her children and the recording of the same is not the evidence which 
the law required in order to secure the mortgage which the minors had 
upon her property and which the constitution declared should cease to 
exist at a certain date, unless made to appear in a manner which the 
Legislature was authorized to designate. Nor, in our opinion, does the 
fact that the evidence which alone preserved the mortgage was destroyed 
better the plaintiffs’ case. At most, it is a casus omissus which we can not 
supply, and if the missing evidence could be supplied this should have 
been done by the officer whose duty it was to cause the evidence to be 
recorded. 

Having come to the conclusion that the minors’ mortgage, if it ever 
existed, was not made to appear upon the public records in the manner 
and form required by law, it is not necessary for us to pass upon the 
other objections to the proceedings interposed by the defendant as rea- 
sons why the plaintiffs’ suit should fail. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of the defendant with costs in both courts. 

Rehearing refused. 


No. 6175. 
PLEASANT H. Davipson ET AL. vs. Martua A. Davyrpson. 


The court below correctly held that this suit was virtually a petitory action brought 
against Mrs. Martha A. Davidson, the lessee of Joseph Carroll, and that the ex- 
ecutrix >f said Joseph Carroll, the lessor, had the right to come in and defend 
the suit. 

It was the duty of plaintiffs to have made the lessor and owner of the property in 
dispute a party to the suit. Nothing could be accomplished without it, asthe title 
of Mrs. Martha A. Davidson was divested by the sale on the execution of Carroll, 
Hoy & Co., and passed to Joseph Carroll. It was the duty of Mrs. Carroll, the 
executrix of the estate of her husband, to defend the suit and protect her lessee 
Mrs. Martha A. Davidson, from execution. 

The property was sold by order of court to pay debts after the homologation of the 
tableau. It was not necessary to provoke the appointment of a family meeting 
and obtain their action to make a valid sale of the succession property. 

It has frequently been held that a sale to pay debts may be made for less than the 
appraised value, 

The administratrix and widow in community was a competent purchaser. 

Furthermore, the sale could not be disturbed, unless the plaintiffs had previously 
returned or offered to return the price of adjudication, which lias not been 
done. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Orsborn, J. T. C. Manning, for plaintiffs and appellants. f. J. 
Bowman and Charles Carroll, for defendant and appellee. 
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Wyty, J. In December, 1869, Martha A. Davidson, administratrix of 
the succession of her husband, Neal Davidson, obtained an order to sell 
the property of said succession to pay debts, after having previously 
filed a tableau. At the sale she became the purchaser, being widow in 
community. Subsequently, to wit: in February, 1872, Joseph W. Car- 
roll bought said property under execution in the suit styled Carroll, Hoy 
& Co, vs. Mrs. Martha A. Davidson. 

In December, 1874, plaintiffs, Pleasant A. Davidson, Mary Davidson, 
and J. Thomas Davidson, claiming to be heirs of Neal Davidson, brought 
this suit against their mother, Mrs. Martha A. Davidson, who is now in 
possession as lessee of Carroll, to annul the sale whereby she acquired 
the property at succession sale by order of court in December, 1869. 
The grounds of nullity set up in the petition are — 

First—Plaintiffs were at the time of sale minors, and no family meeting 
was held prescribing the terms of sale, and no action was taken to pro- 
tect their interests. 

Second—The property was adjudicated for less than the appraised 
value. 

‘Third—At the sale the administratrix became the purchaser, which 
was forbidden by law. The defendant, Mrs. Martha A. Davidson, whcse 
ownership had passed to J. W. Carroll by virtue of the sale under exe- 
cution of Carroll, Hoy & Co. against her, filed a general denial, but made 
no serious defense, because evidently she was without interest, being 
only a lessee of the property. Mrs. Carroll, the executrix of the succes- 
sion of Joseph W. Carroll, appeared and pleaded an exception, which 
was referred to the merits. She subsequently answered, admitting the 
property was sold by order of the probate court to pay debts, and that 
it was purchased by the administratrix, the widow in community ; and 
alleging that said property was subsequently purchased by J. W. Carroll 
under execution styled Carroll, Hoy & Co. vs. Mrs. Martha A. Davidson 
for $8000. She denied plaintiffs’ right of action, because the adminis- 
tration of Neal Davidson’s succession is still pending and unfinished ; 
and denies that plaintiffs were at all injured by the sale. Plaintiffs ex- 
cepted to the pleadings and defenses set up by Mrs. Carroll, on the 
ground that they had not made her a party, and being a third person she 
should have intervened if desiring to take part in the case. 

The court held that the suit was virtually a petitory action brought 
against Mrs. Martha A. Davidson, the lessee, and that the executrix of 
Joseph W. Carroll, the lessor, had the right to come in and defend the 
suit. 

We think the bill of exceptions to the ruling of the court was not well 
taken. It was the duty of plaintiffs to have made the lessor and owner 
of the property in dispute a party to the suit. Nothing could be accom- 
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plished without it, as the title of Mrs. Martha A. Davidson was divested 
by the sale on the execution of Carroll, Hoy & Co., and passed to Joseph 
W. Carroll, It was the duty of Mrs. Carroll, the executrix of the estate 
of her husband, to defend the suit and protect her lessee, Mrs. Martha 
A. Davidson, from eviction. 

On the merits the record presents no case entitling plaintiffs to re- 
cover. The property was sold by order of court to pay debts, after the 
homologation of the tableau. It was not necessary to provoke the ap- 
pointment of a family meeting and obtain their action in order to make 
a valid sale of the succession property. ; 

It has been frequently held that a sale to pay debts may be made for 
less than the appraised value. 

The administratrix and widow in community was a competent pur- 
chaser. 

Furthermore, we will remark that the sale could not be disturbed, 
unless the heirs previously returned or offered to return the price of 
adjudication, which has not been done. 

It is therefore ordered that the judgment herein, rejecting plaintiffs’ 
demand, be affirmed with ccsts. 

Rehearing refused. 


No. 6208. 


W. J. S. Jounson vs. J. C. Dunspar, ADMINISTRATOR OF THE SUCCESSION 
OF WINDER CROUCH. 

Plaintiff sues the succession of Winder Crouch for $1900, the amount of an internal 
revenue tax he alleges to have paid the United States Collector, which was due by 
the suczession, and which, as lessee, he alleges he was compelled to pay to pre- 
vent eviction. 

Plaintiff's suit rests on the allegation that the payment of the sum aforesaid inured 
to the benefit of the succession. But, asthe succession was insolvent, there was 
no inheritance or legacy for the heirs, and it was not liable to an internal revy- 
enue tax in the inventory thereof. Besides, the tax claimed on the fifty-seven 
bales of cotton had already been paid by the factor, and the succession was not 
liable on account thereof. Therefore the payment of the tax by the plaintiff did 
not inure to the benefit of the succession, as the same was not owing by it. 
PPEAL from the Ninth Judicial District Court, parish of Rapides. 

j 

tA Orsborn, J. R. J. Bowman, for plaintiff and appellant. 7. C. Man- 

ning, for defendant and appellee. 

Wyry, J. Plaintiff appeals from the judgment rejecting his demand 
against the succession of Winder Crouch for $1900, the amount of an 
internal revenue tax he alleges he paid the United States Collector in 
July, 1872, which was due by the succession, and which, as lessee, he 
alleges he was compelled to pay to prevent eviction. 
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When the administrator of this succession was about to sell the prop- 
erty, pursuant to an order of court to pay debts, plaintiff opposed the 
sale and set up title to one hundred and forty-seven acres of the land, on 
the ground that he acquired the same by purchase from the United 
States Internal Revenue Collector in July, 1872, in settlement of the in- 
ternal revenue tax of $1900 due by said succession. 

This court in March, 1874, dissolved the injunction, with damages, and 
held that the sale to Johnson was an absolute nullity, because there had 
been no offering and adjudication of the property, and the collector was 
utterly without authority by mere notarial act to convey the property 
of this succession to him. See the case reported in 26 An. 188. 

Plaintiff now sues to recover the $1900, alleging that the payment 
thereof by him to the Revenue Collector inured to the benefit of the 
succession. As the succession was insolvent, there was no inheritance 
or legacy for the heirs, and it was not liable to an internal revenue tax 
in the inventory thereof. 

The tax on the fifty-seven bales of cotton had already been paid by A. 
Miltenberger, the factor, and the succession was not liable on account 
thereof. 

We think the court did not err, because the payment of the tax by 
plaintiff did not inure to the benefit of the suecessicn, as the same was 
not owing by it. 

Judgment affirmed. 


No. 6091. 


Strate Ex REL. N. St. Martin vs. Potick Jury or THE Parisn oF Sr. 
CHARLES ET AL. 


A motion is mad> to dismiss the appeal on the ground that the police jury, who are 
the only appellants, have voluntarily executed the judgment of the lower court. 
The counsel for the appellants answer that this court can not take cognizance of 
the documents annexed tothe motion and which appear here for the first time 
and as originals. This court, in the absence of consent, express or implied, to 
eonsider new evidence before it, must adhere to what it believes to be the settle 
jurisprudence of the Stat«. 

This court has jurisdiction of a caus as tried, but not of facts not passed on in th: 
lower court, and ean receive no new evidenee. Consent can not give jurisdiction, 
but, having jurisdiction of a eaus*, this court may, it ssems, consider facts pr>- 
sented by consent. This has not been done inthis instanee. The ease must bs 
remanded. 


PPEAL from the Fourth Judicial District Court, parish cf St. Charles. 

Flagg, J. Julien Michel and James D. Augustin, for plaintiff and ap- 

pellee. Emile Rost and Breanr, Fenner & Hall, for defendants and 
appellants. 
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Howe tt, J. A motion is made to dismiss this appeal on the ground 
that the police jury, who are the only appellants, have voluntarily exe- 
cuted the judgment of the lower court. The counsel for the appellants 
answer that this court can not take cognizance of the documents an- 
nexed to the motion and which appear now for the first time and as 
originals. They cite the case of Nunez vs. Winston, 21 An. 666, to sup- 
port their pesition. 

In the case of Campbell vs. Orillion, 3 An. 115, a similar motion was 
made, and the court said: “In support of his motion he has produced a 
certified copy of the jfieri facias which first issued (on behalf of the ap- 
pellants) with the return thereon and the certificate of the clerk that an 
alias fieri facias is now in the hands of the sheriff. As these documents 
forin no part of the record brought up the facts which they discover 
could, in the absence of the consent of parties, only have been consid- 
ered with a view to remanding the cause for the purpose of trying the 
nev issue now presented. In order to obviate the delay consequent 
upon remanding the cause, counsel have consented that the documents 
produced by the defendants (appellants) may be considered as regularly 
before us.” 

In the case of James vs. Fellowes & Co., Hernandez, appellant, 23 An. 
37, the same ground was made in the motion to dismiss, and the court 
said: “ Having, however, no original jurisdiction, we must remand the 
“ause to try the.issue raised by the motion.” 

These rulings sustain the enunciation in the case cited by appellees 
from the twenty-first Annual to the same effect, which, though it may 
not be considered essential to the decision, recognizes the doctrine that 
this court can not reesive new evidence. In all the cases which we have 
been able to find upon this subject and in which the appeals were dis- 
missed, the evilence produced was expressly or impliedly admitted by 
the opposite party. 

The case of White vs. Ramsey, 14 An. 329, may be, to some extent, an 
exception, but there the appellee was plaintiff in a money judgment, and 
the court considered the sworn allegation of payment a judicial admis- 
sion of the fact in this court, and therefore the fact was sufficiently 
shown in the record. 

Chief Justice Merrick dissented, on the grcund that this court has no 
original jurisdiction and the case ought to be remanded. 

As there is no consent, express cr implied, for us to consider the evi- 
dence, we must adhere to what we believe to be the jurisprudence as we 
believe it to be established. 

We have jurisdiction of the cause as tried, but not of facts not passed 
on in the lower court, and we can receive no new evidence. See articles 
894 and 895, Cole of Practice. The first of these articles says: “The 
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Supreme Court shall receive no new evidence, even though it may have 
been discovered since the judgment below, except in the cases hereafter 
expressed.” This is not one of the cases expressed. 

Consent can not give jurisdiction, but, having jurisdiction of a cause, 
this court may, it seems, consider facts presented by consent. This has 
not been done in this instance. 

It is therefore ordered that this case be remanded to the lower court 
with instructions to the district judge to hear evidence and try the 
question of actyuiescence in or execution of the judgment by appellants 
an‘l send up the record thereof according to law. 

Rehearing refused. 


Lupe.ina, C. J., dissenting. The proof of the voluntary execution of 
the judgment should be received in this court ex necessitate rei. Itis a 
vain thing to send the case back to the court a qua to have that court 
transmit the proof to this court, when that court can have no jurisdic- 
tion over the question. The fact in question has occurred since the 
court a qua lost jurisdiction over the case by the appeal to this court, 
and the only object of ascertaining the fact to establish which the evi- 
dence is offered is to determine the jurisdiction of this court; that is, 
whether or not the appeal can be entertained. This court has often re- 
ceived and acted on evidence in cases like this. The cases cited in the 
opinion of the court show this: 3 An. 115; 21 An. 666; 14 An. 329; Suc- 
cession of Bougére, recently decided. Suppose a pardon is pleaded in 
this court, ean not the pardon be received here? 

It is said that in all the cases except that in the fourteenth Annual the 
evidence adduced in this court was either expressly or impliedly admit- 
ted by the opposite party. I can not perceive how that fact could affect 
the power or right of this court to act. Consent can not confer juris- 
diction on this court. It is true this court has not original jurisdiction 
to try an issue of fact in any suit. But the evidence offered here is not 
to affect any issue involved in the suit, but to determine whether the ap- 
pellant has abandoned his appeal after the jurisdiction of this court has 
attached; or, in other words, to decide a question affecting the jurisdic- 
tion of this court. I understand the opinion of the court to hold prac- 
tically that this question must be first decided by the court a qua. I 
dissent from this opinion. 


No. 6170. 
Mayor anp Crry Counci, or NATCHITOCHES vs. W. H. REDMOND ET AL. 


It is true the amount of a bond is not fixed in the charter of the city of Natchitoches. 
Considering, however, sections five and ten of the charter of 1872 (being act nine- 
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ty-thres of that year), there can be no doubt the Council had the right to pass the 
ordinanee requiring a bond and fixing the amount thereof for the tax collector. 

Assuming, as defendants contend, that plaintiffs were guilty of lachesin not requir- 
ing the collector to make monthly reports as he was in duty bound by an ordi- 
nanee of the Couneil, it would not discharge the sureties. 

Parol evidenee was properly exeluded to show the Council had granted an extension 
of time to the ecolleetor to make his settlement. Hall they granted a few months 
delay to make his settlement, it would not have released the sureties. 

Th? court a qua properly excluded the testimony of a witness as to whether the eo]- 
lection of the quarantine tax was covered by the bond of the collector. The 
r.sponsibility of the sureties must be determined by the law, and not by the 
opinion of witnesses. 

The objection that the plaintiffs are not rightfully Mayor and Councilmen of Natchi- 
toches can not be considered in this proceeding. They are in office, and their 
rights thereto are not to be determined here. 

Interest on the judgment against the sureties should be allowed from judicial de- 
mand. 


PPEAL from the Seventeenth Judicial District Court, parish of Natchi- 
iA toches. P. A. Morse, special judge, in place of the District Judge, 
reeused, M. J. Cunningham, for plaintiffs and appellees. J. H. Cunning- 
ham, J. M. B. Tucker, and T. P. Chaplin, for defendants and appellants. 

Wyty, J. Defendant, Redmond, a defaulting tax collector of the city 
of Natchitoches for $4338 66, and the sureties on his official bond for 
33000, who were condemned in solido for $3000, and Redmond for the 
further sum of $1338 66, have appealed from the judgment of the court 
a qua. 

Plaintiffs, the Mayor and Council of Natchitoches, joining in the ap- 
peal, pray an amendment of the judgment requiring the sureties on the 
bond to pay interest on the amount recovered of them. The defense set 
up is purely technical and utterly devoid of merit. 

First—Defendants contend there is no law authorizing or requiring the 
tax collector of the city of Natchitoches to give bond. 

It is true the amount of a bond is not fixed in the charter ; consider- 
ing, however, sections five and ten of the charter of 1872 (being act 
ninety-three of that year), there can be no doubt the Council had the right 
to pass the ordinance requiring a bond and fixing the amount thereof 
for the tax collector. 

Section five authorized the election by the Council of “a suitable per- 
son to be assessor and collector of the city taxes and licenses, and to 
elect a treasurer, who shall be ex officio secretary of the City Council.” 

Section ten authorizes the Council “to pass such laws as are neces- 
sary and proper. * * * To fix the amount of bonds to be given by 
the city officers from whom bonds are required.” * * * The statute 
does not in express terms require a bond for any of the officers of the 
corporation: but to give effect to that part of the sections quoted the 
conclusion is inevitable that the act authorizes the Council to require a 
bond for the tax collector and to fix the amount thereof. 

Second—Defendants, the sureties, contend that they are released from 
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their obligation on the bond by the laches of plaintiffs in not requiring 
the collector to make monthly reports as he was in duty bound by an 
ordinance of the Council. Assuming this to be so, it would not discharge 
the sureties. 

Parol evidence was properly excluded to show the Council had granted 
an extension of time to the collector to make his settlement. 

Had they granted a few months delay to make his settlement, it would 
not have released the sureties of the tax collector. 26 An. 243. 

Third—The liability of the sureties to the extent of the bond signed 
by them was that the collector would faithfully perform his duty and 
account for all moneys collected in the exercise of his office. The court 
properly excluded the testimony of a witness as to whether the collection 
of the quarantine tax was covered by the bond of the tax collector. The 
responsibility of the sureties must be determined by the law, and not 
by the opinion of witnesses. 

The objection that plaintiffs are not rightfully Mayor and Councilmen 
of Natchitoches can not be considered in this proceeding. They are in 
office, and their rights thereto can not be determined in this controversy. 
Besides, defendants are without interest to make the objection. 

On the whole, no serious defense is disclosed to the action. 

Interest on the judgment against the sureties should be allowed from 
judicial demand. 

It is therefore ordered that the judgment herein be amended so as to 
require the sureties to pay five per cent interest from judicial demand 
on the amount for which they are condemned, and, as amended, that 
the judgment be affirmed with costs. 


No. 6126. 
JOSEPH RUDMAN ET AL. Vs. BripGeT BockEL anp HvsBanp. 


From the allegations of the petition, it appears that plaintiffs in injunction were 
aware of the defense of payment in the suits which they recite in their petition 
as having been brought against them, and yet they neglected to plead it, when 
the order of seizure and sale was sued out, when a personal judgment was re- 
covered for the balance due after exhausting the mortgage, and when defend- 
ants sued to set aside the simulated conveyance of a tract of land from Rudman 
to Caroline Perry, and subject it to the payment of said judgment. 

Now, fourteen years after one of the alleged payments, nin years after the other, 
seven years afterthe personal judgment, and more than one year after the decree 
ordering the sale of the land for which the twelve-months bond was given, plain- 
tiffs sue out an injunction, plead payment, and set up a demand for damages 
occasioned by the suits in which defendants recovered judgments against them. 

In the suit to subject to defendants’ judgment the land which was afterward sold on 
twelve-months credit, both of plaintiffs were parties; had they set up the defense 
of payment, which they were fully aware of, and established it, the court would 
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not have ordered the land to be sold to satisfy defendants’ judgment. They can 

not now plead a defense which they should have urged then. 

PPEAL from the Seventh Judicial District Court, parish of Pointe 
t1 Coupee. Thomas Butler, special judge. LE. Phillips, Yoist & Harris, 
for plaintiffs and appellants. IW. IW. Lake and Samuel J. Powell, for de- 
fendants and appellees. 

Wyty, J. The material facts alleged in the petition are: In 1859 
Bridget Riley, the mother of defendant, Bridget Bockel, sold to the 
plaintiff, Caroline Perry, a tract of land for four thousand dollars, evi- 
denced by four promissory notes of one thousand dollars each, maturing 
first January, 1860, 1861, 1862, and 1863, made by Caroline Perry and 
Joseph Rudman, secured by mortgage and vendor's privilege. That the 
first two notes were paid. That on fifteenth February, 1866, eighteen 
hundred dollars was paid on the last two notes; also, in May, 1860, a 
payment of seven hundred and fifty dollars was made on said notes. 
That notwithstanding said payments the said Bridget Riley did know- 
ingly and fraudulently sue out an order of seizure and sale in November, 
1866, for the full amount of the two notes, and the mortgaged property 
was sold for $1350. That considering said payments, there was only due 
on said notes in principal and interest $808 35, and there was therefore 
due petitioners $541 50 by Mrs. Bridget Riley, the adjudicatee. That the 
petitioner, Joseph Rudman, was for many months during the years 1866 
and 1867, absent from the State, and he was unaware of the judicial pro- 
ceedings and the sale. That on his return he found that the land had 
been sold and the debt overpaid by $541 50. That notwithstanding said 
indebtedness was overpaid, the said Mrs. Bridget Riley and the defend- 
ants refused to pay the $541 50, and to give up the notes. That the 
defendants, knowing said notes had been paid, instituted suit against 
Joseph Rudman, one of the makers of said notes, in March, 1868, and 
recovered judgment thereon by confirming a default during his absence. 
“ That subsequently, to wit: on the eighteenth November, 1872, the said 
Bridget Bockel and husband brought suit against your petitioners to 
cause a certain tract of land in the parish of Pointe Coupee, belonging to 
your petitioner, Caroline Perry, to be decreed to be the property of 
Joseph Rudman, and to be seized and sold for the payment of this pre- 
tended debt, as above stated, although they well knew that their claim 
against said Joseph Rudman had been more than fully paid.” That they 
succeeded in obtaining judgment decreeing the said land to be the prop- 
erty of the petitioner, Joseph Rudman, and execution was immediately 
issued, under which said land was seized and sold on twelve-months 
credit. That the defendants are not entitled to the twelve-months bond, 
and should be enjoined from transferring or disposing of the same. That 
by the aforesaid illegal acts of defendants, and the persistent malice 
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with which they have pursued petitioners for so many years, endeavor- 
ing by judicial proceedings to compel them a second time to pay a debt 
which they well knew had already been paid, by the wrongful seizure 
of petitioners’ property, the destroying of their credit, and the breaking 
up of their business, petitioners have been damaged in the sum of eleven 
thousand dollars. 

Plaintiffs prayed judgment against defendants for $4541 50, and they 
prayed for and obtained an injunction restraining the defendants and 
the sheriff from disposing of, parting with, or delivering the said twelve- 
months bond to any person till further order of court, and for general 
relief. 

Defendants pleaded the following exceptions: 

The petition discloses no cause of action; res judicata; and the pre- 
scription of one, two, three, five, and ten years. 

At the trial of these exceptions defendants introduced in evidence the 
suits and judgments mentioned in plaintiff’s petition, to wit: the case 
of Bridget Riley vs. Joseph Rudman, and the case of Bridget Bockel et 
al. vs. Joseph Rudman et al. 

The exceptions were sustained, and the suit of plaintiff was dismissed, 
and they appealed. 

We think the court did not err. From the allegations of the petition, 
it appears that plaintiffs were aware of the defense of payment, and yet 
they neglected to plead it, when the order of seizure and sale was sued 
out, when a personal judgment was recovered for the balance due after 
exhausting the mortgage, and when defendants sued to set aside the 
simulated conveyance from Rudman to Caroline Perry of a tract of 
land in the parish of Pointe Coupee, and subject it to the payment of 
said judgment. And now, fourteen years after one of the alleged pay- 
ments, nine years after the other, seven years after the personal judg- 
ment, and more than one year after the decree ordering the sale of the 
land for which the, twelve-months bond was given, plaintiffs sue out an 
injunction, plead payment, and set up a demand for damages occasioned 
by the suits in which defendants recovered judgments against them. 

In Benton vs. Roberts, 3 R. 226, the court held: “ As to the demands 
which Benton now wishes to plead in compensation, they all existed, ac- 
cording to his own showing, previous to the judgment against him. * 

# * Litigation might be greatly protracted were it permitted 
to a defendant to withhold his pleas of payment or compensation until 
after judgment, and then arrest its execution for the purpose of settling 
questions which, with more propriety, should have been decided when 
the first suit was on trial.” 

See, also, 2 La. 181; 14 La. 233; 13 An. 416; 12 An. 85, 88; 14 An. 13; 21 
An. 165, 464; 22 An. 81; 26 An, 34; 1 N.S. 71. 
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In the suit to subject to defendants’ judgment the land which was 
afterward sold on twelve-months credit, both of plaintiffs were parties: 
had they set up the defense of payment, which th<y were fully aware of, 
and established it, the court would not have ordered the land to be sold 
to satisfy defendants’ judgment. They can not now plead a defense 
which they should have urged then. 

Judgment affirmed. 


No. 6141. 
Strate oF Lorvistana vs. Cuprp Brown. 


The objection tothe admission of Eliza Brown to testify on behalf of the accused 
on the ground that she is his concubine goes to her credibility and not to her ad- 
missibility. The judge a quo should have admitted her to testify. 

PPEAL from the Fourteenth Judicial District Court, parish of More- 
iA house. Ray,J. Criminal case. C. T. Dunn, District Attorney, and 
A, P. Field, Attorney General, for plaintiff and appellee. JV. 7. Hall, for 
defendant and appellant. 

TALIAFERRO, J. The defendant was indicted for ministering poison to 
one Lewis Ford with intent to destroy his life. He was convicted and 
sentenced to hard labor in the Penitentiary for life. He has appealed 
from the sentence. 

The case is before us on three bills of exceptions, one relating to pro- 
ceedings in impaneling the jury, one relating to the refusal of the judge 
to charge the jury as requested, and the other in reference to the ad- 
mission of evidence. 

On the trial of the case the counsel for the accused requested the judge 
that the jurors, after being sworn on their voir dire, be examined first by 
the district attorney, with the view of ascertaining whether any of them 
ought to be challenged for cause; if none is found to exist, that they then 
be presented to the accused for the same purpose, and if not challenged 
for cause by the accused that such jurors be required to take their seats 
in the jury-box, and the same formula be observed until twelve jurors 
have been permitted to take their seats in the jury-box; that they then 
be presented first to the State and then to the accused for acceptance, 
and, if accepted by the State, that they be presented to the accused for 
acceptance. This was refused by the court. The court ruled and re- 
quired the accused to accept or challenge the jurors for cause or per- 
emptorily immediately after they were accepted by the State. To this 
ruling of the court the accused excepted. 

A witness was asked by the district attorney if any one told her the 
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accused had stirred the pumpkin which was in a cooking-pot (it having 
been previously shown that the alleged poison was put into the pumpkin 
while it was being cooked). Thereupon the counsel for the accused im- 
mediately objected to the evidence sought to_be elicited,as hearsay, but 
not before the witness had answered the question by saying that her 
little boy had told her the accused had stirred the pumpkin. The coun- 
sel for the accused then requested the judge to instruct the jury in 
making up their verdict the statement made by the witness in reply 
to the question by the district attorney must not be considered by them, 
the counsel for accused insisting the evidence was hearsay and inadmis- 
sible. The request of the counsel was not complied with. There is 
inserted in the bill by the judge the following: “ When the judge charged 
the jury the counsel for the accused did not request fhe court to instruct 
the jury they must disregard the evidence complained of.” 

We think the judge should have charged the jury that the evidence 
was inadmissible and that they should disregard it. 

During the trial the accused called Eliza Brown as a witness in his be- 
half, and after being sworn the district attorney objected to her testify- 
ing in the case on the ground that she was the wife of the accused, and 
when the witness was questioned with reference thereto she stated she 
had never been married to him, but she had lived with him as his wife 
for the last five years, and that he had no other wife, and that he was 
the father of two of her children. The district attorney persisting in his 
objection to the witness being permitted to testify, the court sustained 
the objection. Appended to this bill of exceptions is the evidence of 
Eliza Brown given before the committing magistrate, and is in substance 
that Johanna Ford asked her for strychnine to kill rats, and that she 
gave it to her; that Johanna told accused she wanted him to do some- 
thing for her; that she was going to have a better living; when accused 
asked Johanna what she wanted, she replied “never mind.” 

The objection to the admission of Eliza Brown to testify on behalf of 
the accused on the ground that she is his concubine goes to her eredi- 
bility and not to her admissibility. We think the judge should have 
admitted her to testify. 

We think the ends of justice require that the case be remanded to the 
court a qua to be tried de novo, and-it is so ordered. It is further or- 
dered that the judge a quo be instructed to proceed in the trial of the 
case in conformity with law. 
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No. 4856. 
S. A. JANNEY AND Huspanp vs. A. G. OvEr. 


This is an action for the balance of two notes, which it is alleged the defendant as- 
sumed to pay as apart of the price of the “ Live Oak” plantation, in the parish 
of Concordia, purchased by him from James B. Packard. 

Defendant can not be permitted to contradict by parol testimony the contents of a 
notarial act. , 

Defendant can not be permitted to prove that the motive of the contract was to seeure 
a debt when the contract itself proves it to bo a sale. 

Defendant's authority to his agent to accept the act of sale ratifies it as such, and 
has the same effect as if defendant himself had aecepted it unconditionally, and 
he ean not be permitted to go behind it and eontradict it. 

Plaintiff was not present at the conversations between the defendant and Packard. 
They are not admissible as evidence against her. 

But the evidence as admitted in reference to the sale only shows the original inten- 
tion of the parties, which was afterward changed, the defendant subsequently 
eoncluding to accept the act of transfer containing the assumption of these notes 
as a part of the price, leaving the matter between him and the vendors to some 
future arrangement, which is not shown, and does not affect the validity of the 
assumption to pay these notes asa part of the price of the property purchased 
by the defendant. His subsequent effort to change this notarial act was purely 
er parte, and was never acceded to by the vendors. 

The denial of the right of the plaintiff to these notes because one only is indorsed, 
and it was indorsed by the payee,a married woman, without special authority 
by her husband, was not made in the answer, and as the defendant is not the 
maker, but is bound only by his notarial agreement, and the identity of the notes 
is not denied, the question in which defendant is concerned is, whether he can 
safely pay to the present holder. Of this there can be no doubt, if this notarial 
obligation is binding, and this court thinks it is binding. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
IA. Labatt & Aroni, for plaintiff and appellant. Semmes & Mott, for de- 
fendant and appellee. 

Howe tL, J. This is an action for the balance of two notes which it is 
alleged the defendant assumed to pay as a part of the price of the Live 
Oak plantation in the parish of Concordia, purchased by him on the 
twenty-second of May, 1867, frem James B. and John Q. Packard. The 
answer contains the general denial, a special denial that defendant ever 
purchased said plantation, or assumed to pay said notes, and the aver- 
ments that John Janney, the husband of plaintiff, and the agent of de- 
fendant in the transactions, denied having signed the said act, which de- 
fendant believed, and as the act had been prepared in error, and was, to 
the knowledge of said Janney, intended as collateral security for moneys 
advanced by Ober, Atwater & Co. to: said Packard, and the alleged as- 
sumption was erroneously inserted, the defendant, having settled the af: 
fairs of said firm with said Packards, did, on the sixth of May, 1869, by 
act before Adolphe Mazereau, renounce and give a quit-claim convey- 
ance of said plantation to said Packards, which was duly recorded in 
Concordia on the seventeenth of June, 1869, prior to the seizure and 
sale of said plantation at the instance of plaintiff, and that, Janney being 

25 
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cognizant of all the facts, neither he nor his wift ever pretended to hold 
him (defendant) responsible on said assumption, and this suit was the 
first notice to him of such effort. 

After hearing evidence, the case was continued on account of the ab- 
sence of defendant’s witnesses to.a day to be fixed. Two days prior to 
resumption of trial defendant filed an amended answer alleging that if 
said act of sale was signed by authority from defendant, it was with the 
condition and notice to all parties that there was error in said act which 
would be corrected between the contracting parties, and one of the prin- 
cipal errors was the alleged assumption sued on, and defendant never 
intended to bind himself to pay the debt sued on, all of which was 
known to plaintiff and her husband. 

After the evidence was closed and before argument, plaintiffs’ counsel 
discovered for the first time that such answer had been filed, and moved 
to strike it out, on the grounds that it came too late and changed the is- 
sue made in the original answer. The court refused to strike out, and 
the plaintiffs excepted. 

As no evidence appears to have been offered with direct reference to or 
in connection with this amended answer, so as to notify plaintiffs’ coun- 
sel of its filing, we see little importance in passing on this bill of excep- 
tions. 

Deféndant offered to prove by parol, first, that the act of sale from the 
Packards to Ober was not intended for a sale, but only to secure a debt; 
second, that he had not agreed to assume payment of the notes sued on, 
and, third, certain conversations which took place between Ober and 
Packard, to which plaintiff objected on the grounds— 

First—Defendant can not: be permitted to contradict by parol testi- 
mony the contents of.a notarial act. 

Second—Defendant can not be permitted to prove that the motive of 
the contract was to secure a debt where the contract itself proves it to 
be a sale. 

Third—Defendant’s authority to his agent to accept the act of sale 
ratifies it as such, and has the same effect as if defendant himself had 
accepted it unconditionally, and he can not be permitted to go behind it 
and contradict it. 

Fourth—Plaintiff was not present at the conversations between the 
defendant and Packard, and they are not admissible as evidence against 
her. 

We think the objections are well made; but the evidence as admitted 
in reference to the sale only shows the original intention of the parties, 
which was afterward changed, the defendant subsequently concluding 
to accept the act of transfer containing the assumption of these notes as 
a part of the price, leaving the matter between him and the vendors to 








NEW ORLEANS, MARCH, 1876. 





8. A. Janney and Husband vs. Ober. 
— 2 one na adie ‘i 





some future arrangement, which is not shown, and does not affect the 
validity of the assumption to pay these notes as a part of the price of 
the property purchased by the defendant. His subsequent effort to 
change this notarial act was purely ex parte, and was never acceded to 
by the vendors. The denial of the right of the plaintiff to these notes 
(because one only is indorsed, and was indorsed by the payee, a married 
womad, without special authority from her husband,) was not made in 
the answer, and as the defendant is not the maker, but is bound only by 
his notarial agreement, and the identity of the notes is not denied, the 
question in which defendant is concerned is, whether he can safely pay 
to the present holder. Of this we think there can be no doubt, if his 
notarial obligation is binding. 

In our comments on the above bill of exceptions we have clearly indi- 
cated that he is so bound. It is contended on his behalf that J. Q. Pack- 
ard, one of his vendors, made judicial admissions in his suit against 
Ober, Atwater & Co., that the act in question was not a sale, but a giving 
in payment of an indebtedness of ten thousand dollars to said firm, and 
the plaintiff, deriving her right to sue through him, is bound thereby. 
Such is not our appreciation of the pleadings in that case, if they can 
have any application in this case. They were made up with reference 
to the annulment of a compromise between said J. Q. Packard and 
Ober, Atwater & Co., in which J. Q. Packard found it necessary to allege 
that the transfer of this property extinguished that amount of indebt- 
edness, and no obligation was made, or was necessary, as to the other 
portion of the price. There is no allegation any where in said proceedings 
denying that the total price was seventeen thousand five hundred dollars, 
of which seven thousand five hundred dollars was due to the vendor of 
J. B. Packard, and represented by the notes in this suit, or denying that 
defendant assumed to pay them. But the defendant here does not make 
this a ground of defense. The substance of the answer is, that he never 
became the purchaser of said property, and never assumed to pay said 
mortgage notes, and that if it so appears in the notarial act, such stipu- 
lation was erroneously inserted, and was not the intention of the con- 
tracting parties. 

The evidence does not, in our opinion, sustain the defense. 

In the litigation referred to the decree of this court protected the de- 
fendants, of whom this defendant was one, from paying the amount of 
this assumption twice, by authorizing them to retain in their hands for a 
sufficient time the amount of the mortgage so assumed. The pre- 
sumption is that the decree was complied with, and the defendants 
therein availed themselves of its provisions in this regard, and that the 
liability to the creditor in that mortgage is the only existing obligation 
to be considered in the premises. The decree in that case clearly 
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pieaiinend the existence of the mortgage, and the liability on the 
assumption in the sale by the Packards to the defendant, Ober. 

We can find no legal grounds in this record to exempt the defendant 
from the obligation of his assumption to pay this debt as a part of the 
price of the property purchased by him, whether for himself individually 
or for the benefit of his firm. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff recover of defendant, A. G. Ober, the sum of $5631 26, 
with eight per cent interest from November 6, 1869, and costs. 


Wy ty, J., dissenting. On the fifth of November, 1866, John Johnson 
sold to James B. Packard the Live Oak plantation, in the parish of Con- 
cordia, for twenty-five thousand dollars; seventeen thousand five hun- 
dred dollars thereof were paid in cash, and for the balance the purchaser 
executed his two mortgage notes, one for $4175 and the other for $3325, 
both to the order of Mrs. Elizabeth K. Johnson, the wife of said John 
Johnson, said notes maturing on the first of January, 1868. 

This mortgage was foreclosed via exrecutiva on the sixth of November, 
1869, and the net proceeds of the sale, $3588, were credited on the said 
mortgage notes. 

Plaintiff, Sarah A. Janney, wife of John Janney, now sues the defend- 
ant, A. G. Ober, for $5631 20, the balance due on said mortgage notes 
made by said Packard, alleging that said Ober assumed to pay said 
notes in the act of sale of date of May 22, 1867, whereby he acquired 
said Live Oak plantation from James B. and J. Q. Packard. 

The court rejected the demand of the plaintiff, and she has appealed. 

It is contended that if defendant is to be held liable on the alleged 
assumption in favor of Elizabeth K. Johnson, or the holder cr holders 
of said notes, by reason of his contract with James B. and J.Q. Packard, 
plaintiff must show title to said notes, because said stipulation in favor 
of such third party or parties has never been accepted ; and it is cnly 
a suit by the owner or owners of said notes that would constitute an 
implied acceptance of the alleged assumption. 

I find that the mortgage notes are in favor of Mrs. Elizabeth K. John- 
son, the wife of John Johnson, and that she indorsed one of them with- 
out the authorization of her husband ; the other has never been indorsed 
by her or by him. As the legal title of said notes does not appear to be 
in plaintiff, this suit which she institutes can not be regarded as an im- 
plied acceptance of the alleged assumption of defendant arising from 
the contract which he entered into with James B. and J. Q. Packard. 
But assuming that plaintiff is the owner of the notes, notwithstanding 
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the want of indorsement by the payee thereof, I think the case, on its 
merits, with the defendant. 

It is well settled that a purchaser who, as part of the consideration of 
the purchase, has stipulated with his vendor to pay a debt due by him, 
may when sued by the person to whom the debt was due, set up the 
same equities that he has against the vendor himself. 9 An. 195; 2 R. 
523; 22 An. 360. 

Plaintiff, therefore, occupies no better position than James B.and J. Q. 
Packard, with whom defendant contracted. 

Could James B. and J. Q. Packard recoyer against defendant on the 
alleged assumption contained in the act of sale from them to him of the 
Live Oak plantation? Independently of the parol evidence in the record, 
which shows that the assumption of these notes by defendant was a 
stipulation inserted erroneously in the act of sale by the notary, and 
never agreed to by the parties, I find in the record evidence of the high- 
est character, introduced by plaintiff herself, showing that the alleged 
assumption of these notes was no part of the consideration of the sale 
of the Live Oak plantation from James B. and J. Q. Packard to defend- 
ant ; and that really the contract was not a sale, but an act of giving in 
payment, the consideration thereof being an indebtedness of ten thou- 
sand dollars due by said vendors, James B. and J. Q. Packard, to the 
commercial firm of Ober, Atwater & Co., of which defendant was a mem- 
ber. And this evidence consists of judicial admissions in the suit of J. 
Q. Packard vs. Ober, Atwater & Co., introduced in evidence by plaintiff, 
wherein the petition alleges the real character of the act conveying to 
defendant the Live Oak plantation and the real consideration thereof as 
stated. In view of this proof that the contract whereby defendant ac- 
quired from James B. and J. Q. Packard the Live Oak plantation was 
really a contract of giving in payment, I fail to perceive any obligation 
that remains to be executed against defendant in behalf of plaintiff or 
the owner of the notes in suit. It is true the act purports to be asale, 
and contains the assumption by the purchaser of the payment of these 
outstanding notes as part of the price; but the judicial admissions are 
that the contract was really not a sale, but an act of a giving in pay- 
ment, and the price thereof was an indebtedness of ten thousand dollars 
due by sail vendors to the firm of which defendant was a member, and 
to whom the conveyance was really intended to be made. 

The judicial admissions of the party with whom defendant contracted 
are binding on the plaintiff; because it is through him plaintiff claims 
the obligation she seeks to enforce, and his judicial admissions in regard 
to the character of the conveyance were made long before the stipula- 
lation was impliedly accepted by plaintiff when she brought this suit. 

The assumption of these notes in addition to the cash price stated in 
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the conveyance from James B. and J. Q. Packard to defendant, which 
the notary erroneously and of his own accord inserted in the act, is not 
binding on defendant ; because by the judicial admissions aforesaid it 
appears that this was no part of the price of the conveyance, and there 
was no consideration given to defendant for said assumption. 

That there may be no mistake in regard to these judicial admissions, 
I make the following extract from the petition of John Q. Packard vs. 
Ober, Atwater & Co., viz.: “That on the twenty-ninth day of February, 
1868, the said respondents instituted a suit in the Fifth District Court of 
New Orleans against petitioner and one James B. Packard to secure the 
sum of $17,896 66 upon an account for moneys and supplies for planting 
purposes, etc. * * * To this demand petitioner answered, alleging 
payment by deed of the Live Oak plantation in Concordia parish, by act 
before James Norment, recorder of the said parish of Concordia, of date 
May 22, 1867, to the extent of ten thousand dollars. * * * And peti- 
tioner further says that before said settlement (a compromise which 
plaintiff was suing to annul) he was led to believe, and did believe, 
through statements made by defendants and testimony which the peti- 
tioner then believed, that the said deed made by him of said Live Oak 
plantation to defendant, Albert G. Ober, for the. benefit of Ober, Atwater 
& Co., had not been accepted by one John Janney, the duly-authorized 
agent of the defendants, a fact which petitioner could not know, for the 
reason that the acceptance, if made at all, was made in his absence; and 
laboring -under said belief he made said settlement without taking into 
the account the payment of ten thousand dollars to be credited for the 
conveyance of the Live Oak plantation.” 

And to this suit of Packard to annul the compromise which was made 
between Ober, Atwater & Co. and John Q. and James B. Packard in re- 
gard to the indebtedness of the latter to the former of $17,896 66, the 
said Packard filed a supplemental petition, from which I make the fol- 
lowing extract, viz.: 

“ And petitioner further alleges that before entering into said compro- 
mise he was led to believe, and did believe, through statements made by 
Ober, Atwater & Co., and testimony which petitioner then believed, that 
a deed made by him of the Live Oak plantation to Albert G. Ober, for 
the firm of Ober, Atwater & Co., for the sum of ten thousand dollars, in 
discharge of that amount claimed from him by Ober, Atwater & Co., had 
not been accepted by one John Janney, the authorized agent of Ober, 
Atwater & Co.,” ete. 

If there ever was a clear and undoubted judicial admission, the one 
which John Q. Packard made in the suit referred to in regard to the true 
character of the conveyance of the Live Oak plantation was certainly 
one. He there alleges, and repeats it several times, that the conveyance 
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was in fact made to Albert G. Ober, for the benefit of Ober, Atwater & 
Co.; that the price was not the payments alleged in the deed, but a credit 
of ten thousand dollars which he and James B. Packard were to receive 
on the account of $17,896 66, which Ober, Atwater & Co. had against 
them for advances and supplies. And he distinctly alleges that said 
deed was accepted by Janney, their duly “ authorized agent.” 

The decision of this court in the case of John Q. Packard vs. Ober, 
Atwater & Co., reported in twenty-sixth Annual, page 424, shows that all 
the judges agreed that the contract between Packard and Ober was 
really a conveyance of the Live Oak plantation to Ober, Atwater & Co.; 
that the contract was an act of giving in payment, and the price ten 
thousand dollars, the right of redemption within a certain time being re- 
served. And it was upon this theory that the court in the decree au- 
thorized a stay of execution for seventy-five hundred dollars for ninety 
days, in order that the defendants might file in court Within that time evi- 
dence of the payment, if made by them, of this amount in discharge of 
the mortgage notes in suit, which the recorder, Norment, in drawing the 
act of conveyance of the Live Oak plantation had of his own accord 
made Ober assume to pay. It was because Ober had not, in fact, con- 
tracted to pay these mortgage notes of seventy-five hundred dollars 
which the recorder in drawing the act had erroneously made him as- 
sume, and for fear that by a prompt acceptance of this stipulation by 
the then holder or holders of said mortgage notes Ober might be com- 
pelled to pay them, that this court, in the decree referred to, endeavored, 
of its own motion, to give Ober, Atwater & Co. an indemnity; it allowed 
them to withhold for ninety days seventy-five hundred dollars of the 
sum adjudged to J. Q. Packard. , 

Now, plaintiff contends that because the court allowed this guarantee 
or limited indemnity therefore defendant should pay the notes or the 
balance due thereon claimed in this suit. The answer to this proposition 
is, that this is a suit to enforce the legal obligation which plaintiff alleges 
the defendant incurred when he accepted the deed of the Live Oak 
plantation; that if that obligation was not valid when this suit was 
brought it could not become obligatory by reason of a reservation made 
in the decision subseyuently rendered by this tribunal in the case of 
John Q. Packard vs. Ober, Atwater & Co., it being the duty of courts to 
enforce contracts, not to make them. 

An indemnity or security given against the payment of an apparent 
debt which one has erroneously assumed for another will not prevent 
inquiry into the validity of such debt. If defendant did not owe the 
debt, the protection which this court endeavored to give Ober, Atwater 
& Co. against paying it will not defeat the defense which he makes and 
which entitles him to relief. 
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I conclude, therefore, that the defendant, Albert G. Ober, is no% liable 
on his assumption of the payment of these two mortgage notes which 
Norment, the notary, erroneously inserted in the act of conveyance of 
the Live Oak plantation, because: 

First—The assumption of these notes of James B. Packard has never 
been accepted, and this suit on said notes does not amount to an accept- 
ance, because they have never been indorsed, and plaintiff fails to show 
any title to said notes. 

Second—Because by the judicial admissions of Packard, under whom 
plaintiff holds or asserts the right to recover (introduced by herself), the 
true character of the conveyance of the Live Oak plantation is disclosed; 
the real contract between the parties is brought into view, and in it there 
is no legal obligation binding Albert G. Ober to pay the outstanding notes 
of James B. Packard now sued on by plaintiff; there really never was an 
agreement betweef the parties that he should do so; in fact, there was no 
executory contract imposing duties subsequently to be performed by 
either party; on the contrary, the real contract was a conveyance of the 
Live Oak plantation to Albert G. Ober for the benefit of his firm, Ober, 
Atwater & Co., to whom the Packards were indebted $17,896 66, and the 
consideration of the conveyance was the sum of ten thousand dollars, to 
be credited on said indebtedness. In fact, the contract was not a sale to 
Albert G. Ober for any sum whatever. He did not pay the ten thousand 
dollars cash, as stated in the deed, nor did he assume to pay the two 
outstanding mortgage notes of James B. Packard for seventy-five hun- 
dred dollars, as represented in the deed. The truth is, as disclosed by 
the judicial admissions in the record, and as found in this court in the 

‘litigation between J. Q. Packard and Ober Atwater & Co., that the con- 
tract. in regard to the Live Oak plantation was not a sale, but an act of 
giving in payment, whereby Ober, Atwater & Co. acquired the Live Oak 
plantation and James B. and J. Q. Packard received a credit of ten thou- 
sand dollars on their indebtedness to Ober, Atwater & Co. If the con- 
tract in regard to the Live Oak plantation was a sale from the Packards 
to Albert G. Ober, and, besides the ten thousand dollars stated to have 
been paid in cash, Cber assumed to pay the outstanding mortgage notes 
of J. B. Packard for seventy-five hundred dollars, why was it that this 
court, in the litigation between J. Q. Packard and Ober, Atwater & Co., 
allowed Packard a credit of ten thousand dollars on their claim against 
him fer the price of the Live Oak plantation? How was it that this 
court, of its own motion (impelled by a sense of the great wrong about 
to be inflicted on Albert G. Ober by this erroneous assumption of said 
outstanding mortgege notes), allowed Ober, Atwater & Co. to retain for 
ninety days seventy-five hundred dollars adjudged to be the property of 
John Q. Packard, as an indemnity against the payment of sail notes ? 








NEW ORLEANS, MARCH, 1876. 


8. A. Janney and Husband vs. Ober. 


If Albert G. Ober owed this debt of seventy-five hundred dollars as 
part of the price of the Live Oak plantation, why should his firm of Ober, 
Atwater & Co. detain as an indemnity against paying it seventy-five hun- 
dred dollars of Packard’s money? It seems to me that the conclusion 
of the majority of the court in this case in regard to the character of the 
conveyance of the Live Oak plantation is totally at variance from the 
view taken of it in the case of John Q. Packard vs. Ober, Atwater & Co., 
26 An. 424. 

I dissent in this case. 














No. 6187. 


JosEPH Hoy, Tutor, AND NorRTON AND WILL STEVEN, ASSIGNEES, vs. J. 
J. PETERMAN AND SHERIFF. 

In this suit in injunction there is no evidence that Peterman recorded his claim 
as builder and mechanie, and if the judgment which he obtained in February, 
1868, upon being recorded, operated as a privilege on the house seized, it was lost 
by permitting said house to be sold without a separate appraisement. No claim 
is urged by virtue of a judicial mortgage on the whole property resulting from 
recording Peterman’s judgment, the execution being directed against the build- 
ing only. 

The defendant seems to rely on the acknowledgment, of the claim by Hoy and his 
partial payment of the judzment as sufficient to preserve defendant’s rights and 
make the dwelling responsible. This may be good cause to defeat Hoy’s demand 
for reclamation, but will not fix a privilege on the property. Privileges are cre- 
ated by law, and do not arise from agreement or acknowledgment of parties. 
PPEAL from the Ninth Judicial District Court, parish of Rapides. 

Orsborn, J. R. A. Hunter, for plaintiffs and appellees. 7. C. Man- 
ning, for defendants and appel ants. 

Howe tt, J. On the twenty-ninth of February, 1868, defendant, Pe*er- 
man, obtained judgment by confession against T. H. J. Bowles on a note 
for $1649 91, dated May 3, 1866, with interest and lien and privilege of 
builder on the dwelling-house of said Bowles; which judgment was duly 
recorded on the fifth of March, 1868. On the twenty-first of September, 
1872, execution issued on this judgment, subject to a credit of five hun- 
dred dollars paid in June, 1869, and five hundred dollars paid in June, 
1870, and the said house was seized and advertised to be sold on the 
second of November, 1872. Whereupon plaintiff, Hoy, individually and 
as tutor, enjoined the said sale on the ground that he and his minor 
children are the owners of the said house and the plantation on which 
it is situated, his children having inherited one undivided half thereof 
through their deceased mother, the sister of said T. H. J. Bowles, and 
he, plaintiff, having acquired the uther undivided half, owned by said 
Bowles, at a sheriff’s sale on the sixth of February, 1869; that the said 
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peasant aun Bowles, so far as it affects the rights or ditiniatii of 
plaintiff, Hoy, or his children, is null and void, because they were not 
parties thereto, and the claim on which it was founded was prescribed 
by the prescription of three and five years, and the privilege allowed 
thereon was never recorded and was lost by the prescription of six 
months. Hoy further alleged that, upon the assurance of his then coun- 
sel that he was liable for said claim, he paid the two sums credited on 
the execution, and he now asks judgment for the same on the ground 
that they were made in error. E. E. Norton and W. Steven, assignees, 
made themselves parties to represent J. Hoy individually. The defend- 
ant, Peterman, besides the general denial, averred as a defense that the 
dwelling-house seized was built under the direction of T. H. J. Bowles, 
who with his sister, Mrs. Hoy, owned the plantation, and who occupied 
the dwelling until the date of the seizure and his death; defendant. 
specially denied the grounds of error in the payments on the judgment 
and asks for damages upon dissolution of the injunction. 

Judgment was rendered perpetuating the injunction and dismissing 
the moneyed demand of plaintiff, from which Peterman appealed. Plain- 
tiffs ask amendment of the judgment. 

The evidence shows that the plantation on which the house in ques- 
tion was built by Peterman was owned in common by T. H. J. Bowles 
and his sister, Mrs. Hoy, the latter residing in New Orieans, and the 
former on the plantation. In 1860 Bowles employed Peterman by the 
month to do the work. In May, 1862, Bowles gave his note for $1212 to 
Peterman for the amount due, which was several times renewed with in- 
terest added until the one was given in 1866 for $1649 91, on which judg- 
ment was obtained by Peterson against Bowles on confession. In 1863 
Mrs. Hoy died leaving two children. On the twenty-ninth of February, 
1868 (the day he confessed judgment in favor of Peterman), Bowles con- 
fessed judgment also in favor of Hoy for over ten thousand dollars, and 
on the sixth of February his undivided half of said plantation, improve- 
ments, and appurtenances were adjudicated by the sheriff to Joseph Hoy 
for something over seven thousand dollars, which was credited on his, 
Hoy’s, judgment. On the day before this sale, Peterman filed a petition 
of third opposition averring his privilege on the dwelling-house on said 
plantation and asking simply that the sheriff retain enough of the pro- 
ceeds to pay his claim. After this sale Bowles remaired on the property 
as manager for Hoy until his death. 

There is no evidence that Peterman ever recorded his claim as builder 
and mechanic, and if the judgment in February, 1868, upon being re- 
corded, operated as a privilege on the house, we think it was lost by 
permitting the house to be sold without a separate appraisement. R. C. 
C, 3228, 3268. No claim is urged by virtue of a judicial mortgage on the 
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whole property resulticg from recording Peterman’s judgment, the exe- 
cution being directed against the building only. The defendant, how- 
ever, seems to rely on the acknowledgment of the claim by Joseph Hoy 
and his partial payment of the judgment as sufficient to preserve de- 
fendant’s rights and make the dwelling responsible. This may be good 
cause to defeat Hoy’s demand for reclamation, but will not fix a privilege 
on the property. Privileges are created by law, and do not arise from 
agreements or acknowledgments of parties. 

We think the. lower judge has done substantial justice between the 
parties. 

Judgment affirmed, 


No. 6104 


ParisH oF St. James vs. D. S. HunsAKER. 


The advertisement under which the adjudication of the ferry was made to defend- 
ant states that the adjudieatee may satisfy his bid either with currency, certifi- 
eates of indebtedness of the parish, or parish warrants. Had the defendant 
tendered, as he alleges, certificates of indebtedness in satisfaction of his debt, 
the judgment of the court a qua authorizing defendant to pay the price bid with 
said certificates of indebtedness would have been correct. But there is no evi- 
dence of any tender of such certificates in the record before this court. 

PPEAL from the Fourth Judicial District Court, parish of St. James. 
A Flagg, 3. R. Beauvais, Parish Attorney, for plaintiff and appellant. 
S. Belden, for defendant and appellee. 

Lupe.ine, C.J. This suit is instituted to recover the purchase price 
of a ferry in the parish of St. James. 

The defense is that the defendant has tendered in payment or satis- 
faction of his obligation certificates of indebtedness of the parish, in 
accordance with the terms of his contract, but that plaintiff refused to 
receive said certificates, and demanded United States currency. 

‘There was judgment for defendant, and plaintiff appealed. 

There is no note of evidence in the record. The advertisement under 
which the adjudication of the ferry was made to defendant states that 
the adjudicatee may satisfy his bid either with currency, certificates of 
indebtedness of the parish, or parish warrants. He alleges that he has 
tendered certificates of indebtedness in satisfaction of his bid, and the 
court a qua so decided. If that be true, the judgment authorizing the 
defendant to pay the price bid with the certificates of indebtedness is 
correct. But there is no evidence of any tender of such certificates in the 
record before us. This tender would have thrown the costs of the suit 
on the plaintiff and stopped interest if it had been proved, but in any 
event, the plaintiff was entitled to a judgment against the defendant for 
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the sum of seven hundred dollars, with interest as stated in the petition, 
to be paid either in currency or in the certificates of indebtedness of the 
parish, at the option of the defendant. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment in favor of the plaintiff for seven 
hundred dollars, with interest as prayed for. ‘ 

It is further ordered that defendant be authorized to satisfy the judg- 
ment either with currency, certificates of indebtedness of the parish, or 
parish warrants. 

It is further ordered that defendant pay costs of both courts, 


No. 6234. 
Henry W. SrricKLanp vs. JAMES W. TERRY. 


Plaintiff sues defendant for an alleged balance due on the purchase by the latter of 
the interest of the former in their commercial partnership and certain items 
which plaintiff avers the said partnership owed him prior to the said sale of his 
interest, and which he says were ineluded in the debts assumed by the defend- 
ant. Without clear proof that such a claim by the selling partner was expressly 
assumed by the purchasing partner, it will be considered included in fixing the 
purchase price of the interest sold. 

PPEAL from the Sixth Judicial District Court, parish of St. Helena. 
A Kemp, J. Julius E. Wilson and James H. Muse, for plaintiff and ap- 
pellant. J. M. Wright, attorney ad hoc, for defendant and appellee. 

Howe tt, J. Plaintiff sues defendant for an alleged balance due on the 
purchase by the latter of the interest of the former in their commercial 
partnership and certain items which plaintiff avers the said partnership 
owed him prior to the sale of his said interest, and which he says were 
included in the debts assumed by the defendant. 

The defense, by an attorney ad hoc, is that the purchase price has 
been paid; that at the date of said purchase no claim for the other items 
was made, and that plaintiff can not sue for a specific sum growing out 
of the partnership transactions until a final settlement of the partner- 
ship is made. 

Judgment was rendered in favor of the defendant on the demand, dis- 
solving the attachment with two hundred dollars as damages for fee to 
the attorney ad hoc. The plaintiff appealed, and the attorney ad hoc 
asks that his fee be increased to three hundred dollars. 

The evidence makes out the payment and settlement pleaded by de- 
fendant, but does not establish the alleged assumption by defendant of 
the claim set up by plaintiff for items arising prior to the dissolution of 
the partnership; without clear proof that such a claim by the selling 
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partner was expressly assumed by the purchasing partner, it will be con- 
sidered included in the purchase price of the interest sold. 

We think the pleadings authorized the admission of the evidence ob- 
jected to by plaintiff. But under the circumstances of this case we think 
a fee of one hundred dollars is sufficient allowance to the attorney ad 
hoc, which under the law is to be taxed as costs and paid by the plaintiff. 

It is therefore ordered that the judgment appealed from be amended 
by reducing the amount allowed as fee to the attorney ad hoc to one 
hundred dollars, and, as thus amended, it be affirmed; plaintiff to pay 
costs of the lower court, and defendant and appellee those in this. 


No. 6211. 
GusTavE 8S. RovussEau vs. F. Norpert MARIONNEAUX. 


The plaintiff, an attorney-at-law, had agreed with defendant to collect certain pro- 
missory notes, with the understanding that in no case was he to demand or 
receive fee for suit brought on said promissory notes until collected, which fee 
would then be eight per cent on the amount. 

It appears that plaintiff obtained judgment on three notes, issued fieri facias, which 
were returned nulla bona, and never made any further effort to realize anything 
from these judgments. Seven years elapsed before there was any prospect of 
any thing being made by prosecuting the judgments; but when in the progress 
of events an opportunity occurred to collect something, the plaintiff took no step 
in that direction, although requested to do so. He not only failed to take any 
action in the matter, but, it seems, he even discouraged the making of an effort 
to collect. The defendant then employed an attorney, with the plaintiff's assent, 
and the last attorney collected over ten thousand dollars. The plaintiff now de- 
mands eight per cent commission on the amount collected, as due him per con- 
tract. Uuder the circumstances of the case, the plaintiff is entitled to no fee. 


PPEAL from the Fifth Judicial District Court, parish of Iberville. 
Dewing, J. George Wailes and Barrow & Pope, for plaintiff and 
appellant. Samuel Matthews, for defendant and appellant. 

TaiaFerro, J. The plaintiff, an attorney-at-law, sues the defendant 
for a fee, amounting to $912 67, which he alleges the defendant owes 
him. The defendant answered by general denial. He admits entering 
into the written agreement declared upon by the plaintiff, but alleges 
that according to the terms of the agreement there is nothing owing to 
him, as the plaintiff never collected anything for the defendant on the 
notes referred to in his petition. 

The judgment of the lower court was in favor of defendant and re- 
jecting the plaintiff’s demand. The plaintiff appealed. 

The defendant placed in the hands of the plaintiff various promissory 
notes, amounting inthe whole to about twenty thousand dollars, on the 
following conditions expressed in the written agreement of the parties: 
“The party of the first part (Marionneaux, the defendant,) agrees to 
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pay all the costs of the suits in the district court, that is to say, clerk’s 
and sheriff's costs for the collection of the said notes above described. 
The party of the first part and the party of the second part have agreed 
that the said party of the second part is entitled to no fees, except when 
the said promissory notes are collected or part thereof, and then the 
said party of the second part is to receive eight per cent on all sums 
collected, wnether through due course of law or otherwise, but in no 
case is he to demand or receive fee for suit brought on said promissory 
notes above described until collected.” 

It appears that the attorney obtained judgments on these notes, issued 
Jieri facias, which were returned nulla bona, and never made any further 
effort to realize any thing from these judgments. Seven years elapsed 
before there was any prospect of any thing being made by prosecuting 
the judgments; but when in the progress of events an opportunity oc- 
curred to collect something, the plaintiff took no step in that direction, 
although requested todo so. He not only failed to take any action in 
the matter, but it seems he even discouraged the making of an effort to 
collect. The defendant then employed another attorney with the plain- 
tiff’s assent, and the last attorney collected over ten thousand dollars, 
and the plaintiff now demands eight per cent commission on the 
amount collected as due him under. the contract between him and the 
defendant. We see no ground for such a demand, and conclude the 
decree of the lower court was properly rendered. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 





No. 6205. 
Mrs. Detpurne A. Taytor vs. R. S. Bowes ET Az. 


It is shown that Bowles, who is holder of the note of plaintiff that fell due on the 
first of January, 1873, became the owner of it in the spring of the year 1872. No 
successful effort has been made to overcome the presumption that he is a bona 
fide holder before maturity, and without knowledge of equities that may exist 

between the prior parties. This, then, disposes of the case adversely to the 

plaintiff in injunction. 

PPEAL from the Thirteenth Judicial District Court, parish of Carroll. 

Hough, J. A. W. Roberts, J. W. Montgomery, Labatt, Aroni & Clinton, 
for plaintiff and appellee. J. E. Leonard and Singleton & Browne, for 
defendant and appellant. 

TaLIAFERRO, J. In this case a married woman, not separate in property, 

enjoins the execution of an order of seizure and sale taken out against a 

tract of land and plantation, her separate property, which she had mort- 
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gaged to the commercial firm of Johnson & Goodrich, to secure them 
for certain plantation supplies and for money which they had agreed to 
furnish her. She alleges fraud and bad faith in the merchants, whom she 
charges with having, under the contract made with them, obtained from 
her three several promissory notes, amounting to five thousand dollars, 
secured by mortgage, and in violation of their agreement with her had 
the notes discounted and applied the proceeds to the payment of a pre- 
existing debt of her husband’s, contracted with them the year previous. 
‘The note upon which Bowles, the defendant in injunction, proceeded to 
-obtain the order of seizure and sale, she alleges, is one of the three notes 
executed as aforesaid by her in favor of Johnson & Goodrich ; and she 
alleges that the same is null and without consideration, and was passed 
off by Johnson & Goodrich to Bowles, after its maturity, with the view to 
prevent her from pleading equities between herself and Johnson & Good- 
rich, had they sued her directly on the note. She alleges various other 
illegalities in the proceeding taken against her, and prays that the order 
-of seizure and sale be rescinded; that the note held by Bowles be declared 
without consideration, and the pretended mortgage be deemed an utter 
nullity and ordered to be canceled and erased from the public records. 

The answer changed the via executiva to the via ordinaria, sets up a 
reconventional demand for attorney’s fees, and prays a dissolution of the 
injunction with damages. 

Judgment was rendered in favor of the plaintiff in injunction, decree- 
ing the nullity of the note and mortgage, and that the mortgage be can- 
-celed, the defendant to pay costs. 

It is shown that Bowles, who, is holder of the note of Mrs. Taylor 
‘that fell due on the first of January, 1873, became the owner of it in the 
‘spring of the year 1872. No successful effort that we see, has been made 
to overcome the presumption that he is a bona fide holder before matu- 
rity, and without knowledge of equities that may exist between the prior 
parties. This, then, disposes of the case adversely to the plaintiff in 
injunction. 

It is therefore ordered, adjudged, and decreed that the judgment of 
‘the lower court be annulled and reversed. It is further ordered that the 
defendant recover from the plaintiff the sum of twelve hundred and fifty 
dollars, with interest thereon from the first of January, 1873, at eight per 
cent per annum ; that the defendant’s rights of mortgage upon the prop- 
erty mortgaged to secure the payment of defendant’s debt evidenced by 
the note for $1250 sued on be recognized and enforced against the prop- 
erty mortgaged; that the same be sold according to law to pay and 
satisfy the said claim ; that the injunction be dissolved with one hundred 
dollars damages for attorney’s fees and costs of suit. 

Rehearing refused. 
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- Mrs. Elise Labaute ve. Slack. 


No. 5673. 
Mrs. Exist LaBauvE vs. Henry R. Siack, TESTAMENTARY EXEcuTor. 


This court does not see how the discharge in bankruptcy of Joseph B. Woolfolk, 
who before going into bankruptcy had sold to Austin Woolfolk a certain piece of 
property mortgaged to Labauve, can free said property from the ineumbrance 
in favor of Labauve, whose mortgaze was not interfered with by the sale. The 
mortgage was on the property when Austin Woolfolk bought it, and it is there 
now. 

4 PPEAL from the Fifth Judicial District Court, parish of Iberville. 
IX. Dewing, J. Barrow & Pope, for plaintiff and appellant. Samuel 
Matthews, Merrick, Race & Foster, for defendant and appellee. 

Morean, J. Zenon Labauve held two special mortgages upon a plan- 
tation owned by Mrs. Emily Woolfolk and Joseph B. Woolfolk. These 
mortgages were converted into judgments in August, 1865. The judg- 
ments were recorded on the day they were rendered. J. B. Woolfolk 
sold his interest in the mortgaged premises to Austin Woolfolk in Sep- 
tember following. Labauve’s mortgage was not interfered with by this 
sale. 

In January, 1868, Labauve issued a writ of fieri facias on one of his 
judgments. Under this writ the property mortgaged was seized and ad- 
vertised for sale. Before the sale J..B. Woolfolk petitioned the United 
States Court here to be declared a bankrupt. The sale took place not- 
withstanding his surrender. Labauve became the purchaser. Austin 
Woolfolk is dead. His succession is represented by his executor. This 
suit is instituted in order to make the property purchased by Austin 
Woolfolk from J. B. Woolfolk subject to the mortgage Labauve held 
against it at the time it was purchased. The defense both as to the de- 
fendant and the intervenor is that J. B. Woolfolk was declared a bank- 
rupt and Labauve’s debt was discharged. 

We do not see how the discharge in bankruptcy of J. B. Woolfolk can 
release Austin Woolfolk’s property from an incumbrance in favor of La- 
bauve, that property never having been before the bankrupt court, and 
Labauve’s security never having been affected thereby.. The mortgage 
was on the property when Austin Woolfolk purchased it, and it is there 
now. 

Judgment affirmed. 


On REHEARING. 


Morean, J. In this case the error which we granted the rehearing to 
correct was in the decree. We affirmed the judgment of the district 
court, when we intended to reverse it. 

A further examination of the record satisfies us that the principles 
upon which the case was decided were correctly stated. 
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It is therefore ordered, adjudged, and decreed that our former judg- 
ment be set aside and annulled, and it is now ordered, adjudged, and de- 
creed that the judgment of the district court be avoided, annulled, and 
reversed, and that the property described in plaintiff's petition be de- 
clared subject to the mortgage therein recited, and that the same be 
seized and sold, and the amount of the judgments as recited in the peti- 
tion against Joseph B. Woolfolk be paid out of the proceeds thereof, 
with all the costs and costs of this suit. 


No. 6219. 
CuarLes DeGreck & Co. vs. Murpoy & GAINES ET AL. 


The defendant in rule is not entitled to call in warranty Julius Aroni, who,in a 
separate act, had agreed to warrant his co-obligor, Thomas R. Sutton, from lia- 
bility on the appeal bond which they both signed. The liability of Sutton on the 
appeal bond had been fixed by the return of nulla bona on the fieri facias issued 
by plaintiffs against the defendants in execution; and the legal representative of 
Sutton, the surety, had no right to delay the summary proceeding of plaintiffs 
in order to enforce the obligation of Aroni in favor of Sutton to which plaintiffs 
were not parties. 

As the ruling of the court in refusing to strike out the call in warranty subjected 
plaintiffs to unnecessary delay in the enforcement of their claim, they had a right 
to appeal. 

4 PPEAL from the Thirteenth Judicial District Court, parish of Ten- 
JA. sas. Hough, J. James G. Leach and Reeve Lewis, for plaintiffs and 
appellants. Drake & Curell for the legal representative of Sutton, the 
surety. 

Wyty, J. This is a proceeding by rule against Mrs. M. A. Beaver, indi- 
vidually and as natural tutrix of the minor, Daniel Carroll Sutton, who 
have succeeded to the rights and obligations of Thomas R. Sutton, to en- 
force the obligation of the deceased on an appeal bond in the above enti- 
tled case. 

The defendant in rule called in warranty Julius Aroni, who was co- 
obligor on the appeal bond, and who had, in a separate act, agreed to 
warrant the said Thomas R. Sutton from liability on said appeal bond. 

The court refused to strike out the call in warranty on the suggestion 
of plaintiffs that it would cause unnecessary delay and it was not allow- 
able in this summary proceeding, and ordered the call in warranty to be 
allowed and the case continued for service on the warrantor. Thereupon 
plaintiffs took an appeal from this interlocutory order. 

The question is, was the defendant in rule entitled to call in warranty 
Julius Aroni, who, in a separate act, had agreed to warrant his co-obligor, 
Thomas R. Sutton, from liability on the appeal bond which they both 
signed ? 

26 
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We think not. The liability of Sutton on the appeal bond had been 
fixed by the return of nulla bona on the fieri facias issued by plaintiffs 
against the defendants in execution, and the legal representative of Sut- 
ton, the surety, had no right to delay the summary proceeding of plain- 
tiffs in order to enforce the obligation of Aroni in favor of Thomas R. 
Sutton, to which plaintiffs were not parties. To allow this would be to 
subject plaintiffs to all the delays attending an original suit, and the pro- 
ceeding would, in effect, be the beginning rather than the end of a litiga- 
tion. Plaintiffs are strangers to the contract between Aroni and Sutton, 
and they are not to be delayed in the summary proceeding to which they 
are entitled by a litigation to enforce the obligation arising from said 
contract. 

Article 380 of the Code of Practice has no application to the summary 
proceeding against the surety on an appeal bond. As the ruling of the 
court subjected plaintiffs to delay in the enforcement of their rights, they 
had the right to appeal. The motion to dismiss is denied. 

It is therefore ordered that the judgment appealed from be annulled, 
and that this case be remanded to be proceeded in according to law, de- 
fendant in rule paying costs of appeal. ’ 


No. 6215. 
S. W. Davis vs. Mrs. N. P. Wituiams. 


This is a suit against defendant for the value of certain mules which her husband 
is alleged to have bought on her behalf and as her authorized agent. As the 
mules were delivered on her plantation, some seven of which were seen there 
just before the institution of this suit, and as the testimony is not contradicted 
that the mules were bought for defendant’s plantation, and as the authority of 
her husband to contract for her is established, she must be held to perform the 
obligations assumed for her by her agent. 


PPEAL from the Thirteenth Judicial District Court, parish of Car- 
A roll. Hough, J. Leonard & Kennedy, for plaintiff and appellant. 
C. M. Pilcher and J. W. Montgomery, for defendant and appellee. 

Moraan, J. The defendant is the owner of a plantation ealled Sher- 
wood. During coverture she was separated in property from her hus- 
band. Her husband held her power of attorney. He is now dead. He 
purchased for her account from the plaintiff fourteen mules, paying 
some of the price and leaving a balance due of $827, for which he gave 
a draft on a house in New Orleans. The draft was protested for non- 
acceptance. Plaintiff sues for the balance due. 

The defense is that the mules did not inure to her benefit; that if the 
plaintiff has any claim it is against the succession of her husband; that 
at the time the mules are alleged to have been purchased her husband 
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was engaged in the cultivation of other plantations; and that, if pur- 
chased, they were intended for those plantations. 

The mules were delivered on her plantation. Some seven of them 
were seen there just before the institution of this suit. As the testimony 
is not contradicted that the mules were bought for defendant’s planta- 
tion and that they were delivered there, and as the authority of her 
husband to contract for her is established, she must be held to perform 
the obligations assumed for her by her agent. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided and annulled, and that there be judgment 
in favor of the plaintiff for $827 50, with five per cent interest from ju- 
dicial demand, with costs in both courts. 


No. 6179. 


J. S. Lersry vs. Branco TANNER AND T. B. Heim, Tvror. 


The record shows that the heirs of Mrs. Desire Tanner, including the minors Helm 
through their deceased mother, owned a plantation in common, and that, for 
the purpose of cultivating it, they determined to execute a mortgage thereon to 
raise the necessary funds. A family meeting was duly convoked, who decided 
that it was to the advantage of the said minors that a mortgage should be exe- 
cuted on their one-fifth of said property for said purpose. Their deliberations 
were homologated, the execution of the mortgage ordered and duly effected to 
secure the note sued on and identified with the act of mortgage. This is in con- 
formity to the law and jurisprudence of this State. 

ir from the Ninth Judicial District Court, parish of Rapides. 

Orsborn, J. W. F. Blackman, for plaintiff and appellee. 7. C. Man- 
ning, for T. B. Helm, defendant and appellant. 

HoweE.., J. This is an action by the holder against the joint makers 
of a note secured by mortgage on property of the makers. The defense 
on the part of T. B. Helm, tutor, is that the property of his wards could 
not be incumbered except for their sustenance and education; that if the 
mortgage is valid it can affect only the property specifically mortgaged; 
and that the minors can not be bound solidarily with the other maker. 

The tutor appealed from a judgment against him for one-half of the 
note with recognition of mortgage. 

The record shows that the heirs of Mrs. Desiré Tanner, including the 
minors Helm through their deceased mother, owned a plantation in 
common, and for the purpose of cultivating it determined to execute a 
mortgage thereon to raise the necessary funds. A family meeting was 

_duly convoked, who decided that it was to the advantage of the said 
minors that a mortgage should be executed on their one-fifth of said 
property for said purpose. Their deliberations were homologated, the 
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execution of the mortgage ordered and duly effected to secure the note 
sued on and identified with the act of mortgage. 

This is in conformity to the law and jurisprudence of this State. See 
R. C. C. 339; 14 An. 760; 13 An. 364; 12 An. 674; 11 An. 667; 4 An. 253, 
543. 

As to the second defense, it need only be said that it can be consid- 
ered when the occasion for it arises. In this case the judgment directs 
only the property mortgaged, the one-fifth interest in a certain planta- 
tion, to be sold. 

As to the third ground, the minors were not condemned solidarily 
with the other maker. 

Judgment affirmed. 


No. 6148. 


Mrs. JEANNETTE WELLS vs. E. E. Norton anp WILL STEVEN, ASSIGNEES 
or J. Hoy & Co. 


During several years previous to this suit, the Wellswood plantation, of which plain- 
tiff is part owner, was exclusively under the control and management of plain- 
tiffs husband. He corresponded with the merchants, ordered supplies, drew 
drafts upon them, and the merchants’ accounts were charged to Wellswood plan- 
tation, and its products were shipped to the merchants. For a balance claimed 
by Joseph Hoy & Co. as due to them suit was brought against Mrs. Wells, the 
plaintiff in this case, judgment obtained, and, on execution having issued upon 
this judgment and her undivided half-share being seized by the sheriff, she sued 
out an injunction restraining the sale, and prayed that the judgment rendered 
against her be declared null and void. 

The court below did not err in annulling said judgment. Under the circumstances 
of the case, the wife was not responsible for the indebtedness contracted by the 
husband. It is not shown that she derived any benefit personally by the trans- 
actions that took place between Hoy & Co. and her husband, or that her husband 
acted as her agent by her authority. She is not separate in property from her 
husband, and the community of acquests and gains between them has never 
been dissolved. The debt is a community debt, for which the wife’s paraphernal 
property is not bound. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
tA Orsborn, J. W. F. Blackman, for plaintiff and appellee. Robert A. 
Hunter, for defendants and appellants. 

TaL1AFERRO, J. During the years 1869 and 1870 Joseph Hoy & Co., of 
New Orleans, as factors and commission merchants, furnished the Wells- 
wood plantation, in the parish of Rapides, with the necessary supplies 
and means required for its cultivation as a sugar estate, and transacted 
the business of the place generally. This plantation is owned by the 
plaintiff and her sister, Martha L. Wells, an interdict, and the succession 
of T. J. Wells, deceased. No division of the property, it seems, has ever 
been made. By an agreement between Montfort Wells, the plaintiffs 
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husband, and the curator of Mrs. Martha L. Wells, it was arranged that, 
for the support and care of the interdicted sister of plaintiff, Montfort 
Wells should have the use of and cultivate her portion of the property. 
During the years aforesaid the Wellswood plantation was exclusively 
under the control and management of Montfort Wells, the plaintiff's 
husband. He corresponded with the merchants, ordered supplies, drew 
drafts upon them, and the merchants’ accounts were charged to Wells- 
wood plantation, and its products were shipped to the merchants. 

For a balance claimed to be due by Joseph Hoy & Co., amounting to 
$13,074 26, suit was brought against Mrs. Wells, the plaintiff, and judg- 
ment obtained on the fifth of January, 1872. An execution having issued 
upon this judgment, and her undivided half-share of the Wellswood 
plantation being seized by the sheriff, Mrs. Wells sued out an injunction 
restraining the sale of the property seized, and prays that the judgment 
rendered against her be decreed null and void on various grounds. She 
alleges that in the proceeding thus taken against her, a judgment by de- 
fault was entered before she, a married woman, was authorized in any 
manner to appear in court; that the petition was served alone on her 
husband; that no personal service was ever made on her; that the ap- 
pearance of William A. Seay as her attorney, his filing an answer for her, 
and all the acts done by him in the proceeding were without her know]l- 
edge, authority, or consent; that the judgment rendered against her was 
for a debt contracted by her husband for his own use and benefit, or that 
of the community, to assist him in his planting operations on Wellswood 
plantation; that without her knowledge and consent the judgment was 
rendered on compromise and agreement between her husband and plain- 
tiffs, a fact which she but recently ascertained, having had no knowledge 
that the judgment was rendered until it was too late to appeal. These 
averments are sworn to on the petition for injunction. Judgment was 
rendered by the lower court annulling the judgment against the wife, and 
the defendants in injunction have appealed. 

If there were defects in the citation in the suit of Joseph Hoy & Co. 
vs. Mrs. Wells, they were cured by the answer of the defendant to the 
merits. The prominent inquiry in this case appears to be, is the wife re- 
sponsible for the indebtedness to Joseph Hoy & Co. contracted by her 
husband? We think it results from the facts shown by the evidence 
that she is not. It is not shown that she derived any benefit personally 
by the transactions that took place between Hoy & Co. and her husband, 
or that the husband acted as her agent, or by her authority. She is not 
separate in property from her husband, and the community of acquests 
and gains between them has never been dissolved. The debt is a com- 
munity debt, for which the wife’s paraphernal property is not bound. 
The merchants dealt solely with the husband, who was administering 
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his wife’s separate estate. In the Wellswood plantation we have seen 
there were involved other interests than those of Mrs. Jeannette Wells. 
A part of it belonged to the succession of Jefferson Wells, and a part of 
it to Mrs. Martha L. Wells. This portion of the plantation was culti- 
vated, together with that part of it belonging to Mrs. Jeannette Wells, 
by Montfort Wells, and the whole of the place on his own account. In 
the agreement made by Montfort Wells and the attorney of Joseph Hoy 
& Co., by which it was arranged that a judgment should be rendered 
against Mrs. Jeannette Wells with stay of execution, and the indebted- 
ness be discharged in installments of one, two, and three years, the wife 
was not a party, and knew nothing of this agreement. Montfort Wells 
employed Mr. Seay, an attorney, to attend to the matter and have the 
judgment entered up strictly in conformity with the conditions agreed 
upon. Mr. Seay, whose testimony was taken under commission, says 
that he was never consulted in any manner, nor authorized by Mrs. 
Wells to act in this matter; that his services were engaged by Montfort 
Wells. It is clear that the attorney had no authority from the wife to 
act in her behalf. It appears by an act of settlement between the wife 
and the husband entered into in the year 1843, and introduced in evi- 
dence on the trial of this case, that Montfort Wells, the husband, con- 
veyed to his wife eight hundred acres of land now forming part of the 
Wellswood plantation in payment of paraphernal funds received by him 
and used for his own purposes. By this act the wife declares that she 
resumes the control and administration of her separate paraphernal es- 
tate. Itis, however, clear from ‘the evidence, that during the period in 
which this indebtedness to Joseph Hoy & Co. was incurred, her husband 
alone had the administration of her separate estate, and that without 
objection on her part, and not as agent of his wife. 

We think the judgment of the lower court was correctly rendered, and 
it is ordered that the same be affirmed with costs. 


No. 5145. 


F. Orro vs. SIMEON BELDEN ET AL. 


In this suit against the indorser on a promissory note, no demand having been made 
of the maker, the indorser is discharged. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. Thomas J. Cooley, for plaintiff and appellee. J. Q. A. Fellows, in 
propria persona, defendant and appellant. 
MorGan, J. The only party before the court is J. Q. A. Fellows, the 
indorser on the note sued on. His defense is want of demand. 
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The allegations in the petition are that Belden, the maker of the note, 
resides in this city, and that it was duly presented for payment at the 
maturity thereof, and payment refused. The certificate of the notary is 
that he went several times to the office of the drawer to demand pay- 
ment thereof, and that he found the doors closed and no one in or about 
the premises of whom the demand could be made. 

No demand was made of the maker. Therefore the indorser is dis- 
charged. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court as against J. Q. A. Fellows be avoided, annulled, and 
reversed, and that there be judgment in favor of the defendant, J. Q. A, 
Fellows, with costs. 

Rehearing refused. 





No. 6101, 


R. F. CHopprn ET Au. vs. Oscar J. FORSTALL ET AL. 


The district court erred in dismissing this suit for want of jurisdiction. 

The action is one to recover property, and, the value being sufficient, the court had 
jurisdiction under the constitution and laws now in foree. In determining the 
validity of the sales in question that tribunal has power to say whether or not 
the alleged proceedings in the probate court are valid, and sustain or annul the 
sales complained of without formally sustaining or annulling the said judicial 
proceedings. All that the plaintiffs ask in this respect is the annulment of the 
sales, and to have this done it is not necessary, as contended by the defendants, 
to obtain a judgment annulling the judicial proceedings and decrees resuiting 
in the sale of the property. 

Under the present constitution the district courts have jurisdiction of suits in which 
a succession is plaintiff or defendant, if the amount involved is over five hun- 
dred dollars. Such asuitis the present one. It is not a probate matter, nor are 
plaintiffs seeking to annul a judgment of another court. 

The other ground: of exception are not well taken. The parties named in the first 
exception were cited, or they accepted service and waived citation, and it is not 
perceived that any conflict of interest exists between the tutrix and the minors. 
What she claims is the same in nature as that claimed for the minors. The ques- 
tion of estoppel and warranty does not arise in this action. 


PPEAL from the Fourth Judicial District Court, parish of St. James. 

Flagg, J. Robert G. Dugué and Randall Hunt, for plaintiffs and ap- 

pellants. St. M. Berault, C. T. Bemiss, and-D. Augustin, for defendants 
and appellees. 

Howett, J. The plaintiffs, who are the widow and heirs of Valérien 
Choppin, deceased, allege that at the death of the said V. Choppin, in 
July, 1866, he owned two plantations, known as the Home Place and Bay 
Tree, as his separate property, twenty thousand dollars in money, and 
other movable effects, and a standing crop which realized over twenty 
thousand dollars, and left no debts; that in August of the same year one 
of his children, Eug‘nie Leda, died, leaving no debts; that both succes- 
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sions were opened in the following month, September; that the widow 
and mother was confirmed as natural tutrix, and was put in possession 
of the two estates, free of debt, in her own right and as tutrix; that in 
the year 1871 the State of Louisiana instituted suit, which is still pend- 
ing, against one Sosthene Theriot and his sureties, said Valérien Choppin 
being one, on his official bond as tax collector, for over seventeen thou- 
sand dollars; that for the purpese of protecting the estate of said Chop- 
pin from responsibility therein the firm of Edmond J. Forstall & Co. 
caused mortuary proceedings to be had in his succession, and prevailed 
on the widow to be appointed administratrix, approve fictitious accounts, 
including one in their favor for over nine thousand dollars, and one in 
favor of O. C. Olivier for six thousand five hundred dollars, and consent 
to a sale of the said plantations and other property;ythat under a decree 
thus obtained a simulation and fraudulent sale thereof was made by the 
sheriff to said E. J. Forstall & Co. for $106,335;"that no money or other 
consideration was paid for said property, which at the time was not the 
property of said succession; that plaintiffs continued in the possession 
thereof after said pretended sale, and are now in possession of the Home 
Place; that the defendants have always admitted the simulation and 
nullity of all the said probate proceedings and sale, and that only since 
the death of Edmond J. Forstall, father and grandfather of plaintiffs, 
the defendants took illegal pcssession of Bay Tree plantation, which 
they have, by a simulated and fraudulent act, dated ninth of September, 
1874, transferred to the succession of said E. J. Forstall; and they prayed 
that the said sheriff’s sale of September 2, 1871, and the notarial trans- 
fer of the ninth of September, 1874, be avoided and annulled as simulated 
and fraudulent, and that they be decreed the owners of said property 
and quieted in possession thereof, and recover from the surviving mem- 
bers of said firm, and the succession and widow of E. J. Forstall, 
$285,208 17, revenues of the plantations recovered by them. 

The defendants excepted that the forced heirs named in the exceptions, 
and all the parties to the proecedings complained of, had not been made 
parties to'the suit. These exceptions were, by consent, maintained, and 
the parties named were cited upon a supplemental petition describing 
them. ; 

Subsequently tie defendants filed the following exceptions: 

First—The order to make parties has not been complied with, the 
foreed heirs not having been cited. 

Second—0O. C. Olivier, a party to the mortuary proceedings complained 
of, has not been made a party. 

Third—The court is incompetent, ratione materia, to pass on and de- 
cide the issues presented in the petition, because it seeks the avoidance 
of acts performed under the decrees of another tribunal. 


b I 
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Fourth—There is a conflict of interest between the tutrix and her 
minor children, and she can not represent them in this suit, and the 
widow and R. F. Choppin are estopped by their own deed and warranty 
from questioning and asking the nullity of the sale of the second of Sep- 
tember, 1871. 

On trial of these exceptions the court dismissed the suit for want of 
jurisdiction, and plaintiffs appealed. 

We think the court erred. The action is one to recover property, and, 
the value being sufficient, the district court has jurisdiction under the 
constitution and laws now in force. In determining the validity of the 
sales in question that tribunal has power to say whether or not the al- 
leged proceedings in the probate court are valid, and sustain or annul 
the sales complained of, without formally sustaining or annulling the 
said judicial proceedings. All that the plaintiffs ask in this respect is 
the annulment of the sales, and to have this done it is not necessary, as 
contended by defendants, to obtain a judgment annulling the judicial 
proceedings and decrees resulting in the sale of the property. Under 
the present constitution the district courts have jurisdiction of suits in 
which a succession is a plaintiff or defendant, if the amount involved is 
over five hundred dollars. Such a suit is the present one. Itis nota 
probate matter, nor are the plaintiffs seeking to annul a judgment of 
another court. 

The other grounds of exception are not well taken. The parties named 
in the first exception were cited, or they accepted service and waived 
citation. And we do not see any conflict of interest between the tutrix 
and the minors. What she claims is the same in nature as that claimed 
for the minors. The question of estoppel by deed and warranty does 
not arise in this action. 

It is therefore ordered that the judgment appealed from be reversed, 
that the exceptions be overruled, and the case remanded to be proceeded 
in according to law, appellees to pay costs of appeal. 


No. 6194. 


Execttors oF Jonn Brrp vs. ANGELINA A. LosppeLLt. Ocean Saw MILL, 
THIRD OPPONENT. 


The law declares that the act or other evidence of debt must be recorded on the day 
that the contract was entered into in order to give such privilege a preference 
over creditors who have acquired a mortgage. The impossibility, as alleged, of 
registering the particular contract in this case can not vary the law or its inter- 
pretation as fixed by the established jurisprudence of the State. 


PPEAL from the Fifth Judicial District Court, parish of West Baton 
Rouge. Dewing,J. &. P. Greves, for plaintiff and appellee. Favrot 
& Lamon, for third opponent and appellan*. 
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Howett, J. This is a contest between a special mortgagee and the 
furnisher of materials for the building of a sugar-house on the mort- 
gaged premises. 

The privilege accorded by law to the furnisher of said materials has 
not been preserved so as to rank the existing mortgage, that is, by re- 
cording the evidence thereof on the day that the contract for the mate- 
rials was entered into, as required by article 3274, Revised Civil Code. 
See 23 An. 286. 


The impossibility of registering this particular contract, as alleged, 
can not vary the law or its interpretation as fixed by the established 
jurisprudence of the State. The law declares that the act or other evi- 
dence of the debt must be recorded on the day that the contract was en- 
tered into, in order to give such privilege a preference over creditors who 
have acquired a mortgage. 

Judgment affirmed. 


No. 6195. 
B. T. BEAUREGARD vs. PARISH OF East Baton RovuGe. 


In making out the descriptive list for the board of assessors, plaintiff, tax collector, 
was merely performing a duty pertaining to his office, for which the State had 
provided suitable compensation. Indeed, it prohibited him from receiving 
more than two thousand dollars, and required him to be paid by the State Treas- 
urer on the warrant of the Auditor of Public Accounts. 

That part of the ordinance of the police jury allowing remuneration for a service 
which was a duty imposed by law on the tax collector must be regarded as a 
mere gratuity, and it can not be the basis of a valid demand against the parish. 
A police jury has no authority to bestow a liberality on any one. 

Plaintiff, however, is entitled to reasonable compensation for making out the parish 
tax-rolls, but he has failed to prove the value of this service. 

PPEAL from the Fifth Judicial District Court,-parish of East Baton 

Rouge. Dewing, J. James O. Fuqua, Andrew 8S. Herron, R. S. Posey, 

for plaintiff and appellee. G. A. Griffith, J. W. & G. W. Burgess, for de- 
fendant-and appellant. 

Wyty, J. Plaintiff, the tax collector of the parish of East Baton Rouge, 
sues said parish for $3954 05 for listing the taxable property in said 
parish and making out the rolls for the years 1873 and 1874, being five 
per cent upon the taxes assessed during said years. The action is based 
on the following ordinance adopted by the police jury on the tenth June, 
1871: “That the tax collector shall list all taxable property for assess- 
ment, and shall by the first day of August of each year furnish to the 
parish board of assessors a descriptive list of taxable property in the 
parish. He shall procure at the expense of the parish all necessary 
blanks for this purpose, and he shall be required to make a roll, to be 
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known as the parish roll, on which the name of all taxpayers who have 
property shall appear, and opposite to each name a description of his 
property, of land, its boundaries and number of acres, and on which 
shall appear the amount of the valuation of each taxpayer’s property, 
and the amount of taxes he owes to the parish, said blank roll to be fur- 
nished ny the parish. The tax collector shall receive the same commis- 
sion for listing of property, collecting taxes and licenses, as is now pro- 
vided by law for such services, and when no provision is or has been 
made for such services, then in that case he shall receive the same com- 
missions that are allowed to him for like services by the State, and said 
commissions payable out of any money in the treasury on his own war- 
rant.” 

By act No. 42 of the acts of 1871, which was in force when the fore- 
going ordinance was passed, it was made the duty of the tax collectors 
in the respective parishes to make out and complete a descriptive list of 
all taxable property within such parishes, and to make oath to the cor- 
rectness thereof and deliver the same to the board of assessors on or 
before the first day of August of each year. And by section No. 49 it is 
provided: 

“That the tax collectors, outside of the city of New Orleans, shall 
receive annually as compensation for taking a description of taxable 
property five per centum on the amount of taxes assessed or levied on 
such property. * * * Provided, that no tax collector, outside cf the 
city of New Orleans, shall receive less than three hundred dollars nor 
more than two thousand dollars for performing the duties imposed on 
him by this section.” 

We think the plaintiff can not recover from the parish five per cent 
on the amount of taxes assessed for making out a list of taxable prop- 
erty for the board of assessors for 1873 and 1874, because by law in 
force when the ordinance of the police jury was adopted this service 
was a part of his duty as tax collector, and for which adequate compen- 
sation was fixed. In making out the descriptive list for the board of 
assessors, plaintiff, the tax collector, was merely performing a duty per- 
taining to his office for which the State had provided suitable compen- 
sation; indeed, it prohibited him from receiving more than two thousand 
dollars, and required him to be paid by the State Treasurer on the war- 
rant of the Auditor of Public Accounts. 

That part of the ordinance of the police jury allowing remuneration 
for this service, a duty imposed by law on the tax collector, we regard 
as a mere gratuity; and it can not be the basis of a valid demand against 
the parish. A police jury has no authority to bestow a liberality on any 
one. it can not bind the parish by adopting an ordinance agreeing to 
pay any sum to a tax collector for the performance of a duty imposed 
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on him by th the State, and for which adequate compensation has been 
provided by law. 

Plaintiff, however, is entitled to reasonable compensation for making 
out the parish tax-rolls; but he fails to prove the value of this service. 

It is therefore ordered that the judgment herein in favor of plaintiff 
for $3954 05 be annulled, and that the demand for listing the taxable 
property for 1873 and 1874 be rejected and the demand for making out 
the parish rolls be dismissed as of nonsuit. 

It is further ordered that plaintiff pay costs of both courts. 


No. 6206. 
Moss, WisE & Co. vs. ARTHUR JOHNSON. F. O. Minor, INTERVENOR. 


If intervenor’s suit be considered as founded on a sale, there was not a delivery 
so as to preclude the credit >rs of the vendor from seizing the property for their 
debts; and if it be viewed as a giving in payment, it was ineffectual for want of 
delivery. 

PPEAL from the Thirteenth Judicial District Court, parish of Ten- 
sas. Hough, J. H. W. Drake, tor plaintiffs and appellees. Reerv 

Lewis, for intervenor and appellant. 

Howe 1, J. On the twentieth of December, 1872, Arthur Johnson ac- 
knowledged in writing that Moss, Wise & Co. had furnished him provis- 
ions and supplies to the amount of two hundred dollars to make the 
crop of that year, recognizing a privilege therefor, and obligating himself . 
not to alienate or to incumber said crop to the prejudice of said lien. 
This writing was signed also by Moss, Wise & Co., and recorded on the 
day of its date. On the same day Moss, Wise & Co. instituted this suit 
against Johnson for $559 10, claiming privilege for $304 30 thereof, and 
caused ten bales of cotton on the l’Argent plantation to be sequestered 
as the property of said Johnson. And cn the twenty-third of December, 
1872, they entered into a written compromise and settlement by which 
the ten bales of cotton, estimated to weigh forty-two hundred pounds, 
were sold to Moss, Wise & Co for $750, $5°9 10 thereof to go to the 
extinguishment of said claim, twenty-five dollars to pay costs of the suit, 
and the balance ($165 90) was paid to Johnson. 

On the sixth of January, 1873, F. O. Minor filed an intervention, aver- 
ring that, prior to the above seizure and recordation of privilege, the 
said cotton had become his property for a valuable consideration and by 
actual delivery to his agent, who afterward returned three bales thereof 
to said Johnson at his urgent request, leavirg seven bales, worth $560, 
belonging to intervenor, of which he prayed to be decreed the owner and 
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to recover the same or its value with interest, costs, and $150 damages 
from Moss, Wise & Co. and the sheriff as co-trespassers. 

On the thirteenth of January, 1873, this petition with citation was 
served on plaintiffs, and on the sheriff on the twentieth of the same 
month. Default was taken on the twenty-second of April following, and 
on the twenty-second of April, 1875, answer was filed by the plaintiffs, 
who had made two unsuccessful efforts to dismiss their suit. From a 
judgment rejecting intervenor’s demand he has appealed. 

We think the judgment correct. If intervenor’s suit be considered as 
founded on a sale, there was not a delivery so as to preclude the credit- 
ors of the vendor from seizing the property for their debts; and if it be 
viewed as a giving in payment, it was ineffectual for want of delivery. 

Judgment affirmed. 


No. 6200. 
Henry C. BripGeE vs. Joun S. Ennis. 


There was no cause for suing out the attachment in this instance. The evidence 
wholly fails to sustain the allegation that defendant was about to convert his 
property into money or evidence of debt to defraud his creditors. Defendant is 
entitled to the damages he claims. 

PPEAL from the Thirteenth Judicial District Court, parish of Ten- 

LA sas. Hough, J. Reeve & Lewis, for defendant and appellee. Labatt, 

Aroni & Clinton, for plaintiff and appellant. 

Wyty, J. Plaintiff sued the defendant for $984; and, alleging that de- 
fendant was about to convert his property into money or evidence of 
debt with intent to place it beyond the reach of his creditors. he at- 
tached the following property belonging to defendant: Five bales of 
cotton in the seed, one horse, two mules. 

Defendant moved to dissolve the attachment with damages cn the 
ground that the bond was insufficient in amount and the allegation to 
obtain the attachment was untrue. The court dissolved the attachment 
without damages, and plaintiff appeals. 

Defendant, joining in the appeal, prays an amendment of the judgment 
so as to allow him fifty dollars damages for attorney’s fee. 

It appears plaintiff had furnished defendant supplies for his crop, and 
had paid some small debts for him. Defendant, of the first ginning, had 
five bales of cotton. Four of these he turned over to plaintiff; he sold 
one, and with the proceeds he paid his taxes and bought a stove. The 
remainder of his crop had not been ginned, and defendant was on the 
place pursuing his usual business. There was no cause for suing out the 
attachment. 

The evidence wholly fails to sustain the allegation that defendant was 
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about to convert his property into money or evidence of debt with a 
view to defraud his creditors. Defendant is entitled to the damages he 
claims. 

It is therefore ordered that the judgment dissolving the injunction be 
amended so as to condemn plaintiff to pay defendant fifty dollars special 
damages as attorney’s fees, and, as amended, that the judgment be 
affirmed with costs. 


No. 6147. 


Strate oF Lovisrana vs. Davip WILLIAMS. 


There can be no doubt thatthe judge a quo had the right to caus; the minutes and 
records of his court at the time specified to be corrected so as to conform to the 
truth. The fact in this instance is one within the knowledge of the court below, 
and this court has recognized and announced the right and duty of a judge to 
have the minutes of his court, in criminal as well as civil matters, corrected 
nune pro tune, 

PPEAL from the Thirteenth Judicial District Court, parish of Con- 
A cordia. Hough,J. J. E. Leonard, District Attorney. A. P. Field, 
Attorney General, for plaintiff and appellee. G. Spencer Mayo, for de- 
fendant and appellant. 

Howett, J. The defendent was charged with setting fire to the jail, 
was “found guilty, as charged in the indictment,” and after being sen- 
tenced he appealed. 

. The first question presented is: “Had the judge who presided at the 
trial the right, after motion filed in arrest of judgment—the grounds set 
forth in the motion being that the records or minutes of the court did 
not show either that the information upon which the prosecution was 
based had been filed with the consent of the court, or that it had been 
filed at all (it being true that the minutes made no mention of either)— 
and after the jury had been discharged to cause the record to be amend- 
ed so as to supply, in the manner indicated, what otherwise would be 
fatal and what the accused points out would be fatal.” 

There ean be no doubt that the judge had the right to cause the min- 
utes and records of his court at the time specified to be corrected so as 
to conform to the truth. In State vs. Gates, 9 An. 94, it was said: “It 
would have been within the province of the court in the exercise of an 
inherent power, to have directed, upon proper suggestion, that the min- 
utes be so corrected as to conform to facts which really existed ; for it is 
well settled that whenever errors or omissions in ministerial acts in 
criminal proceedings are satisfactorily shown they may be amended at 
any time; and it has been held that it is no objection to the amendment 
that it was intended to supply an omission which occurred when a differ- 
ent judge presided; and the court referred to 1.ch. C. L. 335, 336; 1 
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Sand, 249, vol 1; 4 East. 175; 2 An. 274. In Bishop on Criminal Pro- 
cedure, 2909, it is said: “ The court in determining whether a record or 
a docket entry requires amendment in order to represent the fact is not 
bound by the ordinary rules of evidence. It may resort to any proof 
which is satisfactory.” We think the fact in this instance one within the 
knowledge of the court, and we have ourselves recognized and an- 
nounced the right and duty of a judge to have the minutes of his court, 
in criminal as well as civil matters, corrected nunc pro tunc. 
The other question, not being one purely of law, is not within our 
jurisdiction. 
Judgment affirmed. 


No. 6087. 
THE Strate oF LovisIaNa vs. CHARLES HILL, ALIAS VINCENT. 


The error complained of in this case is that counsel for prisoner was not allowed to 
read in the presence of the jury the instructions which he had prepared for the 
judge, and was requested to hand them directly to the judge to be by him passed 
upon without oral discussion. In this it is impossible to see how any of the 
rights of defendant were invaded. 

It would not have been proper for defendant’s counsel to argue the merits of his re- 
quested instructions. The only question which could be inquired’ into was 
whether the charge of the judge was erroneous, or whether he had improperly 
refused to charge what the defendant asserted was the law governing his case- 
This is not attempted. 

PPEAL from the Fourth Judicial District Court, parish of St. James. 
Flagg, J. Criminalcase. Morris Marks, District Attorney. A. P. 

Field, Attorney General, for plaintiff and appellee. Legendre & Poche’, 

for defendant and appellant. 

Morean, J. The accused, charged with murder, was found guilty, 
without capital punishment. He relies upon a bill of exceptions to re- 
verse the judgment of the district court. 

After the evidence was closed and counsel for the State and the pris- 
oner had argued the case the judge inquired if either counsel required 
that any special charge or instructions should be given to the jury, 
whereupon counsel for the accused informed the court that he had pre- 
pared three special charges which he proposed to read to the judge with 
a view to their being given to the jury. The district attorney objected 
to the charges being read to the judge and discussed in the presence of 
the jury, for the reason that such of the charges as might be overruled 
or refused by the judge might bias the minds of the jury. The objec- 
tion was sustained ; counsel for the prisoner was not allowed to read the 
instructiors which he had prepared to the judge in the presence of the 
jury, and was required to hand them directly to the judge to be by him 
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passed upon without oral discussion. This is the action of the court 
which the appellant complains of. 

We can not see wherein any of his rights are invaded. It would not 
have been proper for his counsel to argue the merits of his requested 
instructions. The only question which could be inquired into was 
whether the charge of the judge was erroneous, or whether he had im- 
properly refused to charge what the defendant asserted was the law 
governing his case. It is not contended that there was any error jn the 
judge’s charge. 

Judgment affirmed. 


No. 6103. 


“ 


JOHN KERWIN ET AL. VS. HIBERNIA INSURANCE COMPANY. 


This is asuit in injunction restraining the defendants from interfering with the 
plaintiffs in the possession and enjoyment of a certain piece of property alleged 
to be inherited from their father and for judgment annulling a certain act of mort- 
gage illegally granted thereon by their mother, and also annulling the sale of 
said property by the sheriff to the defendants, perpetuating the injunction, de- 
ereeing the said property to belong to plaintiffs and to beexempt from execution 
for debt as their homestead, and for one thousand dollars damages. 

The defendants rely on aclause inthe original act of purchase of said property 
by Mrs. Honora Kerwin, authorized and assisted therein by her husband, the 
father of the plaintiff heirs, in the following words: “ The said Mrs. Kerwin de- 
clared that she makes the present purchase with her own funds, which she ac- 
quired from her late father and mother, and with a portion of which she has 
paid the hereinbefore mentioned purchase-price, and is to pay at their respect- 
ive maturities the notes herein granted and described. Wherefore, the property 
herein sold is to be and remain her paraphernal property.” 

Articles 2236 and 2238 of the Code do not apply here. In this case the claim invoked 
is not an agreement between the vendor and vendee, but simply an acknowledg- 
ment by the husband and wife as between themselves. Agreements or acknowl- 
edgments between husband and wife are restricted in their effect and operation 
to specific subjects, and the one in this case can at most be only a commence- 
ment of proof, and the heirs of the husband are not estopped from questioning 
it as they might be if the acknowledgment was in favor of any one other than 
his wife. 

The authorities cited by the defendants do not apply to this particular acknowledg- 
ment of the father in regard to the paraphernal rights of his wife, which are 
fixed and regulated by special laws. Could such declarations be conclusive 
against the heirs of either spouse, it would be an easy matter to change the 
rights of succession and the character of separate and community property. 

As to inconsistent and contradictory allegations in the petition, if there be such, 
the right of the defendants isto require plaintiffs to elect or to object to evidence 
at the right time, but not to dismiss the suit. If the allegations of the petition 
be true, there is a sufficient cause of action, and the heirs of the father should 
have an opportunity to try the issues presented. Wherefore, the case is re- 
manded. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
SA. kins, J. B. R. Forman, for plaintiffs and appellants. TZ. Gilmore & 


Sons, for defendant and appellee. 
Howe L, J. John Kerwin and Kate Kerwin, major heirs of Michael 
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Kerwin, in their own behalf and in behalf of their minor brothers and 
sisters, five in number, and of their mother, Honora Mansfield, who is 
alleged by them to be of unsound mind and incapable of taking care of 
herself, and the said Honora Mansfield, individually and as tutrix of said 
minors, allege the marriage of the father and mother, the death of the 
former, the community of acquests and gains between them, the pur- 
chase by the father during the marriage of a certain piece of property in 
the name of his wife, but with his own means, which became the prop- 
erty of the community, and was inherited by his children, their mother, 
in a lucid interval, having renounced the community; the application on 
her behalf of the mother for letters of administration, but its abandon- 
ment when the attorney became aware of her notorious insanity; the 
homestead character of said property; the seizure and sale thereof by 
the Hibernia Insurance Company of New Orleans upon a writ issued 
from the Sixth District Court for the parish of Orleans on a pretended 
mortgage executed in favor of said insurance company in 1873 by the 
said Honora Mansfield, who was then notoriously insane and incapable 
of giving consent, and was ignorant of the contents of said act of mort- 
gage; the sale, for an insignificant sum, of said property, which never be- 
longed to said Honora Mansfield, nor did she ever receive the money for 
which the said mortgage appears to have been executed; the continued 
possession by the plaintiffs, heirs of their father, of said property; the 
want of jurisdiction of the said Sixth District Court to issue the Writ of 
seizure and sale: the threats of the insurance company and the civil 
sheriff to forcibly eject plaintiffs from their possession; the slander of 
their title and damage to them; and they pray for an injunction restrain- 
ing the defendants from interfering with them in the possession and en- 
joyment of their said property, and for judgment annulling the said act 
of mortgage and the sale of said property by the sheriff to the insurance 
company, perpetuating the injunction, decreeing said property to belong 
to the heirs of Michael Kerwin, and exempt from execution for debt 
us their homestead, and for one thousand dollars damages. . 

The Hibernia Insurance Company moved to dissolve the injunction on 
the grounds: 

First—The court is without jurisdiction. 

Second—The matters alleged in the petition are res judicata, the plain- 
tiffs having previously applied to the Sixth District Court, where the ex- 
eeutory proceedings took place, for an injunction, on the same grounds, 
which was refused. 

Third—The allegations of the petition do not warrant the issuance of 
the writ. 

Fourth—The bond and security are insufficient, and not such as the 
law requires. 

27 
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An exception was also filed on the grounds: 

First—The court has no jurisdiction. 

Second—If it had, there is pending in the Sixth District Court a suit 
for the same cause of action. 

Third—And if the court has jurisdiction, the petition sets forth no 
sufficient cause of action. 

Fourth—The allegations of the petition are inconsistent and contra- 
dictory. 

Fifth—Mrs. Kerwin can not be heard to allege her own insanity. 

In case said exceptions are overruled, the answer is made setting up 
the purchase at sheriff's sale, and a special denial of the invalidity of the 
mortgage. 

The exceptions and rule were tried together, the injunction was dis- 
solved, the exception sustained, and the suit dismissed. The plaintiffs 
appealed. 

We think the record does not sustain the judgment. The insurance 
company relies on a clause in the act of purchase by Mts. Honora Ker- 
win, authorized and assisted therein by her husband, the father of the 
plaintiff heirs, in the following words: “The said Mrs. Kerwin declared 
that she makes the present purchase with her own funds, and which she 
acquired by inheritance from her late father and mother, and with a por- 
tion of which she has paid the hereinbefore-mentioned purchase price, 
and is to pay at their respective maturities the notes herein granted and 
described. Wherefore, the property herein sold is to be and remain her 
paraphernal property.” 

It is urged that as the husband and father, who signed the said act, 
could not question the truth of the above enunciation, acknowledg- 
ment, and recital, the plaintiffs, his heirs, can not do so, and articles 2236, 
2238, 5 An. 367, 9 An. 242, and other authorities, are cited. The articles 
of the Code cited are to the effect that an authentic act is full proof of 
the agreement contained in it against the contracting parties and their 
heirs and assigns, unless it be declared and proved a forgery, and is 
proof of enunciations therein, provided they have a direct 1eference to 
the disposition; enunciations foreign to the disposition can serve only as 
a commencement of proof. 

In this case the clause invoked is not an agreement between the ven- 
dor and vendee, but simply an acknowledgment by the husband and wife, 
as between themselves, which is foreign to the disposition in the act of 
sale, and is not conclusive in favor of or against any one. Agreements 
or acknowledgments between husband and wife are restricted in their 
effect and operation to specific subjects, and the one in this case can, at 
most, be only a commencement of proof, and the heirs of the husband 
are not estopped from questioning it, as they might be if the acknowl- 
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edgment was in favor of any one other than his wife. The vendor had 
no concern about the source from which the funds were derived, a ques- 
tion confined only to the husband and wife, and which, by our law rela- 
tive to marital rights, is taken out of the rule invoked by the defendant. 
The authorities cited by the defendant do not, in our opinion, apply to 
this particular acknowledgment of the father in regard to the parapher- 
nal rights of his wife, which are fixed and regulated by special laws. 
Could such declarations be conclusive against the heirs of either spouse, 
it would be an easy matter to change the rights of succession and the 
character of separate and community property. 

As to the other grounds of the motion and exception, it need only be 
said that the action is not one enjoining the execution of a writ issued 
from the Sixth District Court, but to annul the act of mortgage and the 
sale made under it. There is no suit pending in said court, nor is the 
action res judicata. The petition for injunction, it is true, was filed, but 
the court refused to issue the injunctign, and the defendant was not 
cited. 

As to inconsistent and contradictory allegations, if there be such, the 
right of the defendant is to require plaintiffs to elect or to object to evi- 
dence at the right time, but not to dismiss the suit. Whether Mrs. Ker- 
win can be heard or not to allege her own insanity, it does not pre- 
vent the other plaintiffs from doing so. 

We think, if the allegations of the petitions be true, there is a suffi- 
cient cause of action, and the heirs of the father should have an oppor- 
tunity to try the issue presented. There is no evidence as to the surety 
on the bond. 

It is therefore ordered that the judgment appealed from be reversed, 
the motion and exceptions overruled, and the case remanded to be pro- 
ceeded in according to law, appellees to pay costs of appeal. 


No. 5542. 
State oF LOvISIANA vs. JESSE PowELL AND LEv1 GIBSON. 


The information charges that the accused “did willfully, maliciously, and feloni- 
ously take, steal, and carry away one hog worth the sum of five dollars.” It was 
unnecessary to use the word “ petit,” as the law declares that where the object is 
under the value of one hundred dollars the crime is petit larceny. The value 
mentioned in the information being less than that sum, the crime is by the law 
netit larceny. ' 


PPEAL from the Twelfth Judicial District Court, parish of Franklin. 
Taliaferro, J. Criminal case. D. B. Gorham, District Attorney, and 
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A, P. Field, Attorney General, for plaintiff and appellee. A. R. Hendry 
and C. H. Ratliff, for defendants and appellants. 

Howe, J. The defendants have appealed from a judgment sentenc- 
ing each of them to fifteen months imprisonment in the Penitentiary for 
the crime of larceny. They filed a motion in arrest of judgment on the 
ground that the information does not state that the crime of larceny 
was grand or petit larceny. 

It charges that the accused “ did willfully, maliciously, and feloniously 
take, steal, and carry away one hog worth the sum of five dollars.” It 
was unnecessary to use the word “ petit,” as the law declares that where 
the object is under the value of one hundred dollars the crime is petit 
larceny. The value mentioned in the information being less than that 
sum, the crime is by the law petit larceny. 

We find no error in the record to the prejudice of the appellant. 

Judgment affirmed. ° 


No. 5915. 


Succession OF JoHN A. Minter. On Opposition or Mrs. M. P. MetcatFre 
TO THE ACCOUNT OF THE EXECUTRIX. 


This succession was opened in the State of Louisiana and in the State of Missis- 
sippi, in both of which States the deceased, who resided in Mississippi, left a 
large amount of property. In an account of her administration, containing a 
partial tableau of distribution, the administratrix charged Mre. Metealfe with 
the amount of two drafts drawn in her favor by the deceased and subsequently 
paid by the administratrix. Mrs. Metcalfe objected’ to it on several grounds, 
umong which, beeause said two drafts having been donated to her by her de- 
ceased father in the State of Mississippi, and said gift having been perfected by 
delivery in said State, where the donee was also domiciled at the time, ean not 
be the object of collati-n in this State, wherefore she prays that the said charge 
be stricken from the account and the amount paid to her. 

In this case the only duty of the administratrix in respect to the drafts was to place 
the item on the account as so much paid or to be paid in the course of adminis- 
tration, leaving the question of partition and distribution to be settled in other 
proceedings, if it should not be remitted to the State of Mississippi, where the 
principal succession was opened, the one here being ancillary. But as the judg- 
ment appealed from might be successfully urged as res judicata in any future 
proceeding, it should be amended so as to reserve opponent’s right to object 
to the charge as against her, one of the heirs. The questions of partition and 
collation can be determined at another time. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. W. H. Hunt, for administration and appellee. E. H. McCaleb, for 
opponent and appellant. 

Howe, J. John A. Miller, a resident of Washington county, Miss., 
died in that county on the twenty-eighth of June, 1874, leaving four 
daughters as his only heirs residing in said State, and a large amount of 
property both in Mississippi and Louisiana. His succession was opened 
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in both States, and Miss M. Georgie Miller, one of his heirs, was ap- 
pointed and qualified as administratrix. The account of her administration 
filed by her contains the following items: “To amount paid two sight 
drafts for Mrs. Metcalfe, $1849 80;” and in her partial tableau of distri- 
bution forming a part of or accompanying said amount are the follow- 
ing: “Mrs. Metcalfe has received $2849 80; balance of her share is 
$2767 63—$5617 43.” 

To these items Mrs. Metcalfe, who is one of the heirs, filed an opposi- 
tion, alleging that she had received only one thousand dollars, and she 
was wrongfully charged with the amount of the two drafts, which she 
alleges were a donation made to her by her father just before his death. 
She subsequently filed a peremptory exception to the charge of the said 
two drafts on the grounds— 

“ First—Because it is now pretended that said two drafts were given 
to this opponent as an advancement by her deceased father, which pre- 
tense, even were it true (which it is not), would not authorize or permit 
said charge on the account and tableau, as no collation can be compelled 
as an incident to the action of partition. 

“ Second—Because in the partition suit of Mrs. M. P. Metcalfe vs. Mrs. 
L. H. Sterling et al., No. — of this Honorable Court, said administratrix 
and her co-heirs have in their answer therein filed, which is here referred 
to as part hereof, expressly waived any supposed right which they might 
have to claim collation in this State, reserving all such claims to be as- 
serted hereafter, if they should so desire, in the State of Mississippi, 
where John A. Miller was domiciled at the time of his death, where his 
estate has been opened and is now being administered upon, where all of 
his heirs reside, and where the drafts in question were given to this ap- 
pearer by said deceased; that the averments and reservation in said 
answer contained judicially estop said administratrix and her co-defend- 
ants from claiming any collation in this State. 

“Third—That said two drafts having been donated to this opponent by 
her deceased father in the State of Mississippi, and said gift having been 
perfected by delivery in said State, where the donee was domiciled at 
the time, can not be the object of collation in this State.” 

And she prayed that the said charge be stricken from the account and 
the amount be paid to her. 

Her opposition and exceptions were overruled, and the account was 
homologated, and she appealed. 

It is no part of the duty of an administrator to make a partition among 
heirs, and if objection is made thereto it can not be binding. In this case 
the only duty in respect to these drafts was tc place the item on the ac- 
count as so much paid, or to be, in the course of administration, leaving 
the question of partition or distribution to be settled (as we understand 
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the attorney of the succession to admit and contend) in other proceed- 
ings, if it should not be remitted to the State of Mississippi, where the 
principal succession was opened, the one here being ancillary. The 
judgment appealed from might successfully be urged as res judicata in 
any future proceeding, and should therefore be amended so as to reserve 
opponent’s right to object to the charge as against her, an heir. The 
questions of partition and collation can be determined at another time. 
It is therefore ordered that the judgment appealed from be amended 
so as to reserve to. opponent, Mrs. M. P. Metcalfe, the right to contest in 
any future proceedings the charge against her of $1849 80, amount of 
two drafts paid. by the administratrix, and that as thus amended said 
judgment be affirmed, costs of appeal to be paid by the succession. 


On REHEARING. 


Morean, J. Another examination of the record and the matters in 
controversy in relation thereto has satisfied us that the judgment here- 
tofore pronounced is correct. ; 

It is therefore ordered that our former judgment remain undisturbed. 


Wyty, J., dissenting. Thesuceession here is ancillary to the succession 
in Mississippi, where the deceased was domiciled and where all the heirs 
reside. , 

The two drafts, amounting to $1849 80, which the deceased gave to his 
daughter, Mrs. Metcalfe, the day before his death, were by the laws of 
Mississippi presumed to be an absolute gift, and not an advancement to 
be brought into hotch-potch with the estate of the deceased for final dis- 
tribution. Fatheree vs. Fletcher, 2 George (Miss.) Reports, 265; 5 Smeedes 
& Marshall (Miss.) Reports, 700. There is no proof in the record to over- 
come this presumption. 

I think, therefore, the opponent, Mrs. Metcalfe, was right in objecting 
to being debited on the account of the administratrix with $1849 80. It 
was proper to charge the succession with the payment of this sum, being 
the amount of two drafts drawn by the deceased. But as the drafts be- 
came the property of Mrs. Metcalfe the day they were executed and de- 
livered to her by her father in Mississippi, she ought not to be debited 
with the amount thereof on the account filed herein. To do so would be 
to compel her to collate the sum of $1849 80 which she does not owe and 
which she can not legally be required to collate. 

I therefore dissent frcm the opinion and decree of the court in this 
case. 
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No. 6024. 


A. Roos & Co., L. B. Cary, SuBROGATED, vs. MERCHANTS’ MutvuaL INSURANCE 
CoMPANY. JOHN CocKREM AND W. Hatsry, RecEIvERs. 

This case is decided in accordance with the settled doctrine laid down in the cases 
of Raboteau vs. Valeton, 11 R. p. 218 (221); Simpson vs. Allain, 7 R. 500; and Matta 
vs. Thomas, 21 An.58. In Raboteau vs. Valeton this court said: “ It seems to us 
clear that the proceedings to be had under the law of 1839 are the necessary con- 
sequences of the placing of a writ of fieri facias in the hands of the sheriff, and 
that the property and effects or the sum of money found in the possession of the 
garnishees as belonging to the defendant, and which are to be delivered up to 
the sheriff, can not be levied on unless said sheriff has in his hands a writ of ex- 
ecution from which he derives his authority to act, and to the satisfaction of 
which the property levied on or the money received is to be applied.” 

4 PPEAL from the Fourth Judicial District Court, parish of Orleans. 
A Lynch, J. Cotton & Levy and E. Howard McCaleb, for plaintiff and 
appellee. Clarke, Bayne & Renshaw, for defendants and appellants. 

Morean, J. A. Roos & Co. obtained judgment against the Merchants’ 
Mutual Insurance Company. L. B. Cain became subrogated to the rights 
of Roos & Co. 

Upon the judgment to which he was subrogated, Cain issued execu- 
tion, and the amount of the writ was paid to the sheriff. 

The contest in the present case arises out of the following state of 
facts: 

Plaintiffs had recovered two judgments in the Sixth District Court, one 
against Frank, Haas & Co. as a firm, and against the individual members 
thereof, viz.: Ferdinand Beer, Leon Haas, Jr., and Henry Roos, for the 
sum of fifteen thousand dollars. They had also a judgment against the 
firm of A. Roos & Co. for fifteen thousand dollars, 

They issued a jieri facias against Frank, Haas & Co., and the individual 
members thereof. No jieri facias issued on the judgment against A. 
Roos & Co. 

It was in the suit of the plaintiffs against A. Roos & Co. that the 
Merchants’ Mutual Insurance Company were garnisheed, and the funds 
resulting from the judgment of Roos & Co. vs. the Merchants’ Mutual In- 
surance Company, and now in the hands of the sheriff, are now in con- 
test, Cain claiming them by right of subrogation from Roos & Co., the 
plaintiffs claiming them under their garnishment. 

The difficulty in the plaintiffs’ way is that no jfieri facias had issued 
against Roos & Co. when the notice of garnishment and the interroga- 
tories thereunder were served on the Insurance Company. 

In the case of Raboteau vs. Valeton, 11 R. p. 218 (221), it was said: “It 
seems to us clear that the proceedings to he had under the law of 1839 
are the necessary consequences of the placing of a writ of fieri facias 
in the hands of the sheriff, and that the property and effects, or the sum 
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of money found in the possession of the garnishees as belonging to the 
defendant, and which are to be delivered up to the sheriff, can not be 
levied on, unless said sheriff has in his hands a writ of execution from 
which he derives his authority to act, and to the satisfaction of which 
the property levied on or the money received is to be applied.” 

The same doctrine was announced in Simpson vs. Allain, 7 R. 500, and 
Matta vs. Thomas, 21 An. 58. 

But plaintiff contends that Henry Roos was a member of the firm of 
A. Roos & Co. as well as a member of the firm of Frank, Haas & Co., and 
that as execution issued against Frank, Haas & Co. the requisites of the 
law have been complied with. We do not agree with him. As regards 
Henry Roos, the partner in the house of Frank, Haas & Co., he was a 
stranger to the house of A. Roos & Co., and the assets attempted to be 
seized in this proceeding belonged to the firm of A. Roos & Co., and not 
to the individual members thereof. It was not, therefore, liable for the 
individual debt of the partners, no liquidation of their affairs having 
been had. 

Judgment affirmed. 


No. 4643. 


MaapaLzna LaicHer, Tutrix, Curistopx LaicHer, Co-Turor, vs. New 
ORLEANS, JACKSON, AND GREAT NorRTHERN Raritroap Company. 

The fault in not fixing the return day is not attributable to the appellant. It was an 
error of the judge, and the appeal can not be dismissed on account thereof. 

It is well settled that where there is contributive negligence, damages can not be re- 
eovered. In this case, conceding there was a want of proper prudence and eare 
onthe part of the employees of the company in giving the usual signals of the 
approach of thetrain, which is not clearly «stablished, still the negligence of him 
in whose behalf damages are claimed contributed to the unfortunate result and 
precludes him from recovery. 

PPEAL from the Second Judicial District Court, parish of Jefferson. 
Pardee, J. Jury trial. W. B. Hyman, N. Commandeur, and C. W. 

Besancon, for plaintiff and appellee. ZL. EF. Simonds, for defendant and 

appellant. 

On Morton to Dismiss. 


Wyty, J. The plaintiff moves to dismiss this appeal because the tran- 
script was not filed in this court within three judicial days from the re- 
turn day. 

It appears that on the twentieth of December, 1872, the defendant filed 
a petition for appeal, and the judge, in granting the order, omitted to fix 
a return day. Subsequently, to wit: on the eighth of March, 1873, he * 
made an order fixing the return day on the third Mcnday of March, 1873, 
at which time the transcript was filed in this ecurt. 
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The fault in not fixing the return day is not attributable to the appel- 
lant. It was an error of the judge, and the appeal can not be dismissed 
on account thereof. Revised Statutes of 1870, section 36. 

The motion to dismiss is therefore denied. 10 An. 779. 


On THE MERITS. 


TauiaFerno, J. This suit is brought to recover damages for serious 
injuries received by the plaintiff's son, a youth about twenty years of 
age, from being struck by a car of a freight train passing over the road, 
the accident having arisen, as plaintiff alleges, from the gross careless- 
ness and fault*of the officers and employees of the company, and for 
which the company is now sought to be made liable. Judgment is 
prayed for the sum of twenty-five thousand dollars. 

The answer is a general denial. The case was tried before a jury, who 
awarded the plaintiff damages to the amount of two thousand dollars. 

As usual, in cases of this sort, the testimony is conflicting. The facts 
seem to be that the plaintiff's son, who was to some extent deaf, was 
walking on the railroad track outside the rails, stepping from one’ cross- 
tie to another, when the train was approaching him from behind, and 
was struck with great violence, knocked over, and rendered unconscious 
and insensible, having received a severe wound on the head, tue scalp on 
the back part of the head being cut from four to six inches in length. 
The surgeon who was called in testified that he dressed the wound:, and 
in a few days the patient was able to be up and to get about, but that his 
condition was semi-idiotic; he was unable to hear, except when spoken to 
in a loud tone of voice, and remained in that state for a long time after 
the accident, the probabilities being that the injuries received would be 
permanent. 

At the time of the accident there were upon the track and near the 
unfortunate person who was so badly hurt several laborers called sec- 
tion-men, who, upon the approach of the cars, got off the track; there 
were two children, also, near, at play on the track, who were caught up 
and taken off by some of the men out of danger of the train which was 
nearing at the time at the rate of about seven miles per hour. The 
young man who was struck seemed to have not known of the approach 
of the train, and made no effort to ge: off the track. Some of the wit- 
nesses say that no signal was given by the engineer that the train was 
coming, while the engineer himself swears that he saw the section-men 
and saw a young man passing across the track; that he had been whis- 
~ tling and giving signals “for all of a quarter of a mile.” Two other wit- 
nesses say that signals were given before the boy was struck. 

We think it clear from all the evidence that there was negligence on 
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the part of the young man in walking along the cross-ties and taking no 
eare to look back or get off the track. It is shown that he had labored 
under the infirmity of deafness, and this shows further a want of care 
and prudence on his part to expose himself to the danger of being run 
over. One of the witnesses states that “we tried to get to him and get 
him off, but he would not look up nor get off, and never raised his head.” 

It is well settled that where there is contributive negligence damages 
can not be recovered. In this case, conceding that there was a want of 
proper prudence and care on the part of the employees of the company 
in giving the usual signals of the approach of the trains, which is not 
clearly established, still the negligence of him in whose behalf damages 
are claimed contributed to the unfortunate result and ‘precludes him 
from recovering. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that there be judgment in favor of 
the defendant, with costs in both courts. 


No. 6178. 
Frank H. NEAL vs. VALENTINE FAGGERT ET AL. 


Plaintiff sues to annul a judgment against the succession of his father. Among 
other pleas defendant set up that of res judicata. That plea must prevail. The 
elaim of a.creditor of a succession established by a judgment obtained against 
the executor after a contestatio litis can not afterward be examined at the suit of 
the heirs, but must be classed as a liquidated debt of the succession. 

PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Orsborn, J. T. C. Manning, for plaintiff and appellant. James G. 

White, for defendants and appellees. 

TaLiaFERRO, J. The plaintiff, the sole heir of his father, Merady Neal, 
who died in the year 1857, sues to annul a judgment rendered against 
the succession of his father in favor of the heirs of John Franklin. He 
represents that at the time of his father’s death the plaintiff in this suit 
was a minor, that his mother became his tutrix, and was also appointed 
administratrix of the succession. The grounds taken by the plaintiff in 
this action are that the administratrix of the estate on the first of Janu- 
ary, 1862, executed a promissory note for $3396 50 in favor of John 
Franklin, for overseer’s wages due him for the years 1857, 1858, 1859, 
1860, and 1861, and a note given first of June, 1864, for balance due for 
overseer’s wages. He alleges that the representative of his father’s 
estate could not legally bind it by giving these notes upon which is 
founded the judgment sought to be annulled. He further alleges that 
the claim of Franklin was in great part prescribed at the time of its ac- 
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knowledgment, and he pleads prescription against it; that no part of 
the indebtedness for which the notes. were given was the debt of peti- 
tioner’s father, who had died five years before they were given, and that 
the administratrix was legally without uwuthority to carry on the planta- 
tion at the expense and risk of the intestate, and without authority to’ 
incumber the property with debts incurred in cultivating it. 

The defendants filed an exception that the petition sets forth no cause 
of action, because it does not allege that the judgment attacked was ob- 
tained through error or fraud. They further plead res judicata, and the 
prescription of one, two, three, four, and five years against plaintiff's 
action. There was judgment in the lower court in favor of the defend- 
ants, and plaintiff appeals. 

We think the plea of res judicata should be sustained. In the matter 
of the Succession of D’aunoy, 3 An., p. 36, it was declared that “the 
claim of a creditor of a succession established against the executor after 
a contestatio litis can not afterward be examined at the suit of the heirs, 
but must be classed as a liquidated debt of the succession.” See, also, 
14 An., p. 231. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 


No. 6162, 
SUCCESSION OF MEREDITH CALHOUN. 


The administrator excepted to the rule on him to show cause why he should not be 
dismissed for not filing a full account as ordered by the court, and averred that 
the action for removal must be instituted by petition and citation as required by 
law. The court below overruled the exception and dismissed the administrator 
on the second day after the rule was taken. 

This was irregular, and in violation of articles 1017 and 1018 of the Code of Practice. 
The account of the administrator, if not full and accurate, should have been op- 
posed and overruled in the usual manner. If there was a cause for the removal 
of the administrator, it should have been effected in the form prescribed by law. 
PPEAL from the Parish Court, parish of Grant. Stokes, J. W. F. 

tA. Blackman and A. Cazabat, for the administrator and appellant. 7. 

C. Manning, for Albert Baldwin, a recognized creditor of the succession 

and appellee. 

Howett, J. Albert Baldwin, alleging himself a judgment creditor of 
this succession, took a rule on William S. Calhoun, administrator, to file 
an account of his administration, and in default thereof show cause why 
he should not be removed. .The alministrator obtained a delay in which 


to file his account, at the expiration of which he filed an account, which 





SUPREME COURT OF LOUISIANA, 


Succession of Calhoun. 


ee _ — 


he asked to be advertised and homologated. Two days thereafter the 
said creditor filed another rule averring that the administrator had not 
filed an account of his gestion as ordered, but a tableau of debts, and 
praying that he be now dismissed for not complying with the order of 
-court, and that mover be appointed administrator of said succession. 

The administrator excepted to the rule as irregular, and averred that 
the action for removal must be instituted by petition and citation as re- 
quired by law. The court overruled the exception, and dismissed the 
administrator on the second day after the rule was taken. This was ir- 
regular, and in violation of articles 1017 and 1018 of the Code of Practice, 
which fequire that the removal of curators and administrators should 
be by petition and citation, and the proceedings conducted in the usual 
form. 9 R. 350; 21 An. 561; 22 An. 94. 

The account, if not full and accurate, should have been opposed and 
corrected in the usual manner. If there was cause for the removal of 
the administrator, it should have been effected in the manner prescribed 
by law. 

All the proceedings subsequent to this rule were irregular. 

It is therefore ordered that the judgment appealed from, dismissing 
W.S. Calhoun from the administratorship of this succession, be reversed, 
and all the proceedings thereafter annulled, with costs. 


No. 6086. 


Wipvow M. C. Ratusone vs. Parisu or St. JAMEs. 


This suit is against the parish, a juridical person, and the appellants are third per- 
sons who claim that they are taxpayers, and therefore have aninterest. But they 
have failed to allege or to show that they have a pecuniary interest in the suit 
exceeding five hundred dollars, and there is no affidavit showing that they are 
taxpayers. The appeal must be dismissed. 

PPEAL from the Fourth Judicial District Court, parish of St. James. 

1 Flagg, J. Legendre & Poché, for plaintiff and appellee. R. Beauvais, 
Parish Attorney, for defendant and appellee. Alfred Roman, St. M. 
Beérault, J. K. Gaudet, and W. R. Winchester, for taxpayers and appel- 
lants. 

Wxty, J. Lucien Malus and one hundred and forty-four other per- 
sons, claiming to be taxpayers of the parish of St. James, appeal from 
the judgment which plaintiff recovered against the parish of St. James 
for seventy-seven hundred dollars and ordering a tax to be collected for 
its payment. 

The motion of plaintiff to dismiss this appeal must prevail, because 
appellants have failed to allege or show that they have a pecuniary in- 
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terest in the suit exceeding five hundred dollars. There is no affidavit 
showing that they are taxpayers, and in the petition for appeal they do 
not allege an appealable interest. 

The suit is against the parish, a juridical person, and the appellants 
are third persons who claim that they are taxpayers, and therefore have 
an interest. 

It is therefore ordered that the appeal herein be dismissed, costs of 
appeal to be paid by appellants. 


No. 4937. 


J. H. Hopxrys vs. GARTHWAITE, LEw1-, MILLER, ET AL. 


This is a suit in damages for malicious arrest, false imprisonment, and cruelty 
while in prison. The evidence shows a probable cause for the arrest of the plain- 
tiff. The defendants did not prompt the treatment of the party while in the 
“lock-up” of the police station, and are not responsible for it, nor liable in 
damages for the arrest, as charged in this case. 

PPEAL from the Fourth District.Court, parish of Orleans. Lynch, J. 
A Jury trial. Simeon Belden and Foley, for plaintiff and appellee. 
Labatt, Aroni & Clinton, for defendants and appellants. 

Howett, J. The defendants have appealed from a verdict and judg- 
ment against them for four thousand dollars for malicious arrest, false 
imprisonment, and cruelty while in prison. 

The facts are: On the morning of nineteenth February, 1873, the 
plaintiff, Hopkins, and his friend, Wuescher, called at the store of de- 
fendants, dealers in ready-made clothing, purchased for cash a suit 
each, worth together forty-two dollars, each one putting on the suit 
bought by him, asked the partner from whom they purchased to 
send the bill and the bundle containing their old clothes with them, by 
a porter, to their room in the St. Charles hotel, which was done. The 
parties went to the office of the hotel, where the bundle was left on the 
counter, and by request the porter accompanied the two to the office of 
A. Eimer Bader & Co., on Carondelet street, when one of them with the 
porter remained outside and the other entered and wrote the following 


note: 
“New Or eans, February 19, 1873. 


“ Messrs. Garthwaite, Lewis & Miller, present: 
“Gentlemen—The cashier being out at present, be so kind as to send 
the bill at twelve o’clock, or sooner if convenient, and oblige yours, ete., 
“(Signed) CHAS. A. WUESCHER, 
“at Eimer Bader & Co., Carondelet street.” 
This letter was sent by the porter to the defendants, and when re- 
ceived they became suspicious of the good faith of said parties and 
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instituted inquiries at the office of A. Eimer Bader & Co., and the hotel, 
and learned that neither Hopkins nor Wuescher was employed at the 
one place or stopping at the other, nor were they known there. Where- 
upon one of the defendants reported the matter at the police head- 
quarters, and two officers were detailed to attend to it, and who, after 
some days search discovered the two men, wearing the said suits of 
clothing, on Canal street, arrested them, and caused them to take off the 
new clothes (as is usual in such cases it is said), to be kept for identifica- 
tion, leaving them for a day or more with only their underclothing. 
Immediately after the arrest, one of the defendants made the proper 
affidavit for obtaining goods under false pretenses. When the new suits 
of clothes were about to be taken from them they were asked where 
their clothing was, with the view of sending for what was necessary for 
them to put. on, and they refused to give the information. They re- 
mained two or three days in the lock-up, and were transferred to the 
parish prison, where they remained about as long, and were released 
upon giving bonds. The case on the affidavit was fixed by the recorder 
for hearing on the eleventh of March, 1873, which was after the release, 
but neither party appeared, and nothing more was done therein. The 
day before (on the tenth of March), the clothes bought by plaintiff were 
paid by his uncle. This action was instituted on ninth April, following. 

We think the foregoing statement shows a probable cause for the 
arrest of the plaintiff. The defendants did not prompt the treatment of 
the parties while in the lock-up of the police station, and are not 
responsible for it, nor liable in damages for the arrest as charged in this 
case, 

It is therefore ordered that the judgment and verdict in the lower 
court be set aside and annulled, and that there be judgment for defend- 
ants with costs in both courts. 

Rehearing refused. 








ae —= 





No. 6181. 
MarzeEvig E. Marsh anp Hvsspanp vs. Jutius Sevin anp Lovis Bonton. 


In this petitory action the evidence in support of plaintiffs’ title is an “ alleged deed 
in trust,” which has been lost, and of which there is no record. In Louisiana 
this is no title. 


In a petitory action the plaintiff must recover entirely upon the strength of his own 
title, and not unon the weakness of his adversary’s. 

PPEAL from the Ninth Judicial District Court, parish of Rapides, 

R. J. Bowman, attorney-at-law, acting for the district judge, recused. 

M. Ryan, W. F. Blackman, and James G. White, for plaintiffs and appel- 
lees. Manning, for defendants and appellants. 

Morean, J. This is a petitory action. Plaintiff claims the property in 
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dispute by right of succession from her father and mother. The evi- 
dence in support of her title is an alleged “deed in trust,” which has 
been lost, and of which there is no record. 

In Louisiana this is no title. Ina petitory action the plaintiff must 
recover entirely upon the strength of his own title, and not upon the 
weakness of his adversary’s, and as the plaintiff here has shown no title 
she must suffer nonsuit. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of the defendant as in case of nonsuit, plaintiff to pay 
costs in both courts. 

Rehearing refused. 


No. 6028. 
THE STATE oF LOUISIANA Vs. JOSEPH RICHIE. 


A bill of exception was taken in this ease to the ruling of the judge a quo admitting 
a child six years old to testify against the prisoner. Under the age of fourteen 
a child will not be presumed to have a sufficient understanding to be a witness, 
and inquiry is made by the judge to ascertain his capacity to be sworn, and his 
admission or rejection must depend upon the sound discretion of the judge. 
The law fixes no precise age when the witness shall be excluded. In the present 
ease the district judge examined the child and considered him of sufficient 
understanding to be sworn. No reason is shown why his ruling should be 
reversed. 
PPEAL from the Fourteenth Judicial District Court, parish of Rich- 
land. Ray,J. Criminal case. W. M. Potts, District Attorney, pro 
tem., and A. P. Field, Attorney General, for plaintiff and appellee. Thos. 
H. Clark, for defendant and appellant. 

Lupeuine, C.J. The defendant was indicted for the crime of man- 
slaughter and was convicted and sentenced to imprisonment at hard 
labor in the Penitentiary. He has appealed. A bill of exception was 
taken to the ruling of the judge a quo admitting a child six years old to 
testify against the prisoner. Two reasons are given why the evidence 
should not have been received—because it was impossible for a child so 
young to understand the nature of an oath; and because in consequence 
of the youth of the witness defendant was deprived of the opportunity 
to cross-examine him. ' 

It is not a fact that no child six years of age can understand the nature 
of an oath. Greenl. on Evidence, vol. 1, sec. 367, says: “On the other 
hand, it is not unusual to receive the testimony of children under nine, 
and sometimes even under seven years of age, if they appear to be of 
sufficient understanding; and it has been admitted even at the age of 
five.” See, also, Roscoe’s Crim. Ev. 94. 
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Under the age of fourteen a child will not be presumed to have a suffi- 
cient understanding to be a witness, and inquiry is made by the judge to 
ascertain his capacity to be sworn, and his admission or rejection must 
depend upon the sound discretion of the judge. The law fixes no pre- 
cise age when the witness shall be excluded. In the present case the 
district attorney examined the child and considered him of sufficient 
understanding to be sworn. We can not imagine why the witness could 
not be cross-examined by the defendant; in fact, it appears he was cross- 
examined by the judge. : 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs. 


No. 6088. 
Tue State or Lovuristana vs. D. R. FENDERSON. 


The court is urged by the counsel for the defendant to take judicial cognizance of 
the fact that at the time the grand jury which found the bill of indictment in 
this case was impaneled Judge Braughn was presiding in the court, and that 
he was not then judge of the court, but was illegally acting under appointment 
from Judge Atocha, the presiding judge. This can not be done. This court has 
no legal means of knowing whether Judge Atocha presided in his court on that 
day or not, even if the grand jury was impaneled before Judge Braughn was 
legally appointed judge of that court; nor can this court tell ren the grand jury 
was impaneled. The fact which counsel wishes this court to assume as true 
should have been shown in some legal way by the record, if it be a fact. 
PPEAL from the Superior Criminal Court, parish of Orleans. Braughn, 

JA J. Criminal case. John McPhelin, District Attorney, and A. P. Field, 

Attorney General, for plaintiff and appellee. J. N. Haggins, for defend- 

ant and appellant. 

Lupetine, C.J. On the twelfth of May, 1875, the defendant was in- 
dicted for murder, and the indictment was duly filed in the Superior 
Criminal Court of New Orleans, of which G. H. Braughn was then judge. 
He was regularly tried, and on the twenty-sixth of May, 1875, the jury 
returned a verdict of “guilty.” In due time, the defendant was sen- 
tenced to suffer the penalty of death. A reprieve was granted by the 
Governor to enable defendant to obtain a writ of habeas corpus; and 
after a careful consideration of the application, relief, under that writ, 
was refused by this court. Then a suspensive appeal from the judg- 
ment of the court a qua was obtained. 

There is no motion for new trial, no bill of exceptions, and no assign- 
ment of errors in this record. Nor have we been able to discover any 
error in the proceedings, as exhibited by the record before us, which is 
not alleged to be defective, but which is duly certified by the clerk to be 
a full and complete transcript of the record, proceedings, and judgment 















NEW ORLEANS, MARCH, 1876. 


State vs. Fenderson. 





in the case. Under these circumstances, this court can not reverse the 
judgment appealed from. / 

The counsel for defendant has urged the court to take judicial cogni- 
zance of the fact that at the time the grand jury which found the bill of 
indictment in this case was impaneled Judge Braughn was presiding in 








the court, and that he was not then judge of the court, but was acting - 
under an appointment from Judge Atocha, the presiding judge. This we ' 





can not do. We have no legal means of knowing whether Judge Atocha : 
presided in his court on that day or not, even if the grand jury was im- ' 
paneled before Judge Braughn was legally appointed judge of that 
court.. Nor can we tell when the grand jury was impaneled. The fact 
which counsel wish us to assume as true should have been shown in some 
legal way by this record, if it be a fact. i 

It is therefore ordered that the judgment of the lower court be af- 
firmed with costs. 











No. 5613. 






Tsaac F. Rriery vs. J. Oscar Howe tt. 






As the appeal was taken within twelve months from the service of notice of the 
judgment confirming a default against the defendant, it was in time for adevolu- 
tive appeal. 

The appeal bond was given in favor of John 8. Lanier, his heirs, ete., and it appears 
from the certificate-to the transcript as well as from the documents filed and the 
orders of court throughout the record that Lanier was the clerk of the court, al- 
though mention of the fact was not made in the bond, probably. on account of a 
clerical error in drawing the instrument. The bond is sufficient. 

The judgment appealed from having been rendered before the constitution of 1868, 
the court below had jurisdiction, although the amount in dispute, exclusive of 
interest, was less than five hundred dollars. 

. The plea of prescription having been filed in this court by appellant, on application 

of appellee, the case will be remanded to try the plea of prescription. 



















PPEAL from the Fifth Judicial District Court, parish of East Felici- 
ii ana. Posey, J. W. F. Kernan, for plaintiff and appellee. D. C, 
Hardee and Cross & Pipkins, for defendant and appellant. 

Wvty, J. Appellee moves to dismiss this appeal on the following 







grounds: 

First—The amount in controversy being less than five hundred dol- 
lars, exclusive of interest, the district court, under article eighty-five of 
the constitution, was without jurisdiction, and therefore this court is 






without jurisdiction. 

Second—The appeal was not taken within one year from the time the 
judgment was rendered, as required. C. P. 593. 

Third—The appeal bond has not been executed in the name of the 
clerk, as required by article 575, C. P. 
28 
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“Riley vs. Howell. 


The jurisdiction of this court as fixed in article seventy-four of the 
constitution extends to appeals in all civil cases “ where the matter in 
dispute shall exceed five hundred dollars.” * * * And it has long 
been held that the principal and interest added at the time of judicial 
demand constitute the matter in dispute. 22 An. 111, 125; 12 An. 87; 10 
An. 170; 7 An. 109; 2 An. 793, 911; 5 R. 90; 1 R. 25; 12 L. 156; 1 N.S. 
138. In this case the principal is $497 25, and interest accrued at the 
time of judicial demand exceeded two hundred dollars. This court there- 
fore has jurisdiction, although the court a qua was without jurisdiction 
ratione materi, because in the unambigu~us language of article eighty- 
five of the constitution “the district court shall have original jurisdic- 
tion in all civil cases where the amount in dispute exceeds five hundred 
dollars, exclusive of interest.” And here the amount exclusive of inter- 
est is less than five hundred dollars, although with interest added at the 
time of judicial demand it exceeded seven hundred dollars. 

As the appeal was taken within twelve months from the service of 
notice of the judgment confirming a default against the defendant it 
was in time for a devolutive appeal, and there is no force in this objec- 
tion. 25 An. 212; 22 An. 90. 

The bond was given in favor of “ John 8. Lanier, his heirs and assigns, 
ete,” and it appears from the certificate to the transcript as well as from 
the documents filed and the orders of court throughout the record, that 
John 8. Lanier was the clerk of the court. The devolutive appeal bond 
for fifty dollars was in favor of a person who was clerk of the court, 
although mention of the fact was not made in the bond, probably on 
account of a clerical error in drawing wage instrument. We think the 
bond sufficiently complies with article 575, C. P., and that it is good. 

On the merits, we find that the court below was without jurisdiction 
ratione materi, the amount in dispute, exclusive of interest, being less 
than five hundred dollars. Article eighty-five of the corstitution; Ba- 
deaux vs. Blake, 24 An. 184; 22 An. 459. oem enti the judgment 
herein is an absolute nullity. 

It is therefore ordered that the judgment appealed from be annulled, 
and that the suit be dismissed at the costs of the appellee in both courts. 


On REHEARING. 


LupEine, C.J. In the former opinion and decree in this case the 
court fell into the error of fact of supposing the judgment had been 
rendered by the district court organized under the constitution of 1868, 
and the court was misled by the brief of counsel. The fact is, the judg- 
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ment appealed from was rendered in June, 1867, and the court rendering 
the judgment had jurisdiction. 

The plea of prescription has been filed in this c:urt; and on the ap- 
plication of appellee the case will be remanded to try the plea of pre- 
scription. 

It is therefore ordered and adjudged that the case be remanded for 
the purpose of trying the plea of prescription. 

Howell, J., recused. 


No. 5725. 
Exvira Horron anp Huspanp vs. W. C. Curier. 


The testimony shows satisfactorily that the plaintiff has held continuously the note 
upon which the mortgage was predicated, and the same on which she proceeded 
via executiva; it is also clear that she was not a party to the proceeding by which 
it is pretended that said mortgage was erased, and that she knew nothing of it. 

The mortgage contains the pact de non alienando, which enables the holder of the 
mortgage to proceed against the property into whose hands soever it may have 
passed, unless by some at or admission she has lost her right to this remedy. 

There is no force in the intervenor’s plea that such an admission or estoppel re- 
sults from a certain suit instituted in the Second District Court by the plaintiff 
in the matter of the succession of Scott. The case, it seems, was tried and de- 
cided against the plaintiff, a new trial was granted, the suit was discontinued, 
and the present one brought. There was then nothing like an admission of any 
sort made, or act d< ne, which barred the right of the plaintiff to proceed now in 
the manner in which she has proceeded. 

As to the judgment decreeing the erasure of plaintiff's mortgage, it was obtained 
through fraudulent means, and is therefore without effeet. The plaintiff's rights 
were not compromised by these proceedings, which were, as to her, res inter alios 
acta, 

‘That the intervenor should be protected as an innocent third purchaser who wes 
shielded by the mortgage certificate at the time he purchased can scareely be 
conceded, where, as in this case, the effect of the protection would be to destroy 
the rights of the holder of the mortgage, who was entirely innocent of all parti- 
cipation in the acts which exposed the intervenor to loss and injury. 

It has been frequently held that a mortgage certificate is only prima facie evidence 
of the facts stated in it. The mortgagee may show that the mortgage certificate 
is untrue; that the recorder acted on insufficient evidence; or, in ease of erasure 
by judgment, that he was not a party to the action brought or proceedings insti- 
tuted to cancel his mortgage. In such cases the mortgage exists unimpaired, 
even against the innocent vendee who has bought on the faith of a certificate 
that there was no mortgage on the property. 

Not only were the proceedings in the Second District Court to erase the plaintiff's 
mortgage not binding on her, because she was not a party thereto, but, further- 
more, that court was without jurisdiction to adjudicate upon her rights, it being 
a court of merely probate jurisdiction. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 

IA J. E. D. White, for plaintiffs and appellees. W. B. Koontz and James 
Lingan, for the third opponent and appellant. 

TsLiAFERRO, J. This is a proceeding via executiva to enforce the pay- 

ment of a note for forty-eight hundred and fifty dollars with interest, 
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secured by special mortgage on certain property in the city of New Or- 
leans. The act of mortgage contains the clause de non alienando. The 
defendant being absent, a curator was appointed to represent him. Otto 


Thoman, the intervenor, erjoined the execution of the process on sev- 


eral grounds: 

First—That he is the bona fide owner of the property upon which the 
mortgage was sought to be enforced, having bought it from G. Marks, 
by act before A. Pitot, notary, on the twelfth of April, 1873, to which act 
was annexed a certificate of the recorder of mortgages showing there 
were no mortgages against the property. 

Second—That the note sued on had been legally compensated, the 
mortgage securing the same canceled, and its inscription erased prior to 
his purchase under a decree of the Second District Court for the parish 
of Orleans, validly rendered in the matter of the succession of G. H. 
Scott. 

Third—That the effect of the erasure was that the property passed to 
him unincumbered. 

Fourth—That plaintiffs by judicial admissions made in a suit by them 
instituted in the Second District Court under No, 36,552 of the docket 
were estopped from proceeding to enforce their pretended mortgage by 
executory process, and must exercise their rights, if they have any, by 
the hypothecary action. 

Fifth—That plaintiffs were not bona fide owners and holders of the 
note sued on. 

To this intervention a general denial was pleaded by the original plain- 
tiffs, with a prayer only for the dissolution of the injunction with dam- 
ages, 

The issue thus made was tried and the injunction was dissolved with- 
out damages, and the intervenor appealed. In this court he pleads the 
prescription of one year in bar of the plaintiff's suit. The controversy 
in this case is between the plaintiff and the intervenor. 

It appears that on the eighteenth of January, 1868, Wyatt C. Cutler 
borrowed of Mrs. Elvira Lamb, widow of George H. Scott, the sum of 
$4850, for the payment of which he gave the note sued and secured its 
payment by mortgage on the property now claimed by intervenor as 
having been purchased by him free from incumbrance. In July, 1872, 
‘Cutler filed in the Second District Court an application to administer the 
estate of George H. Scott, deceased. His application was opposed by 
the public administrator, who obtained the administration. An inven- 
tory was made, and Cutler declared at the making of it that “to his per- 
sonal knowledge the deceased left a sum of from five to six thousand 
dollars; that a part of that sum, $4850, was invested in a mortgage 
granted by him in favor of Laura Lamb, widow of George H. Scott, by 
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act before the recorder of Jefferson, dated tenth January, 1868.” Upon 
this declaration the appraisers valued the mortgage at $4850. Cutler 
subsequently took a rule against the administrator to show cause why 
he should not be recognized as a creditor of the estate in the sum of 
$4871 64. The rule was made absolute, and Cutler recognized as a 
creditor of the estate for $3153 87, with interest. The next step taken 
by Cutler was by rule upon the public administrator and the recorder of 
mortgages, in which he alleged that being a creditor of the succession of 
Scott in the sum of $3225 81, and being indebted to the succession in 
the sum of $4872 86 secured by mortgage, the two amounts were pro 
tanto compensable; that he had paid to the administrator the sum of 
$1647 05, the difference between the said amounts, and therefore that the 
mortgage against his property should be canceled. The service of this 
rule was accepted by both the recorder and the administrator. It was 
made absolute, and a decree rendered and signed directing the erasure 
of the inscription of the mortgage. 

The hinge upon which this controversy will turn is the determining the 
character of this proceeding and settling upon its legal effect. 

The testimony shows satisfactorily that the plaintiff has held continu- 
ously the note upon which the mortgage was predicated and the same 
on which she proceeded via executiva. It is also clear that she was not 
a party to the proceeding by which it is held the mortgage was erased, 
and that she knew nothing of it. She produces a number of Cutler’s 
letters in which he treats with her as the holder of the note, remits her 
the interest—some of the letters having been written and one of the 
payments of interest having been made after he had procured the order 
of erasure from the Second District Court. She shows clearly how she 
obtained the money she loaned to Cutler, when she got it, and by what 
means. 

The intervenor contends that the pr-perty having been acquired by 
him, he should have been proceeded against. But the mortgage contains 
the pact de non alienando, which enables the holder of the mortgage to 
proceed against the property into whose hands soever it may have 
passed, unless by some act or admission he has lost his right. to the 
remedy. And here on the part of the intervenor it is contended that 
such admission or estoppel results from a certain suit instituted in the 
Second District Court by the plaintiff against Scott’s succession and Cutler 
to have “ the seeming decree of the fifteenth of October, 1872, recognized 
as absolutely null and void ab initio. The case, it seems, was tried and 
decided against the plaintiff, a new trial granted, when the suit was dis- 
continued and the present suit brought. The question seems to be, was 
the mortgage legally erased? We think it was not. There was beyond 
doubt fraud practiced in procuring the pretended erasure. The facts 
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before adverted to make it clear. There is nothing in the proceeding 
taken in the Second District Court by the plaintiff that in any way 
recognized a third owner of the property or in any manner recognized 
the illegal decree of erasure. There was then nothing like an admission 
of any sort made or act done which barred the right of the plaintiff to 
proceed in the manner in which she has proceeded. Fraud vitiates every 
thing with which it is commingled. The judgment decreeing the erasure 
of the mortgage, being concocted and obtained through fraudulent means 
was without effect. The plaintiffs rights were not compromitted by 
these proceedings, which were as to her res inter alios acta. That the 
intervenor must be protected as an innocent third purchaser, shielded by 
the mortgage certificate at the time he purchased, can scarcely be con- 
ceded, where as in this case the effect of the protection would be to de- 
stroy the rights of a party on the property acquired and held in good 
faith, and who was entirely innocent of all participation in the acts 
which exposed the intervenor to loss and injury. A mortgage certificate, 
it has been frequently held, is only prima facie evidence of the facts 
stated in it. 20 An. 424, and authorities there cited: “The mortgagee,” it 
is there said, “may show that the mortgage certificate is untrue, that the 
recorder acted on insufficient evidence, or in case of erasure by judg- 
ment, that he was not a party to the action brought or proceedings 
instituted to cancel his mortgage. In such cases we think the mortgage 
exists unimpaired even against the innocent vendee who has bought on 
the faith of a certificate that there was no mortgage on the property. . 
In this opinion, as to the effect of an illegal or unauthorized erasure, we 
fully concur.” 

We come to the conclusion that the decree of the district court was 
properly rendered. 

Judgment affirmed. 


On REHEARING. 


Wyty, J. After re-argument of this case, and on further consideration 
thereof, we have concluded that our first judgment herein was correct. 

The proceeding in the Second District Court to erase the mortgage 
owned by plaintiff was not binding on her, because she was not a party; 
furthermore, that court was without jurisdiction to adjudicate upon her 
rights, it being a court of merely probate jurisdiction. The wrongful 
erasure of plaintiff's mortgage did not impair her rights. 

It is therefore ordered that our former judgment herein remain undis- 
turbed. 
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No. 6214. 
Svcccession oF Amy ANDERSON. ON RULE FoR SALE OF PROPERTY. 


The succession of Benton obtained judgment against the succession of Anderson, 
and two days thereafter, without authority of court and on his own responsibil- 
ity, the administrator of the succession of Benton transferred or rather signed 
a private act transferring said judgment to Montgomery & Delony, attorneys-at- 
law, who were creditors of the suecession of Benton for professional services 
rendered. Subsequently, Montgomery & Delony took a rule on the administra- 
tor of the succession of Anderson to compel him to sell property and pay this 
debt. , 

The administrator of the succession of Benton intervened, alleging the invalidity of 
the transfer he had made, praying to be recognized the owner of the transferred 
judgment, and praying that the administrator of the Anderson succession be 
compelled to sell property and pay it. 

The administrator of the Anderson succession in his reply denied that the plain- 
tiffs in rule were the legal owners of the judgment, and alleged that it still be- 
longed to the suecession of Benton. 

The court a qua correctly decided that the transfer to plaintiffs in rule was not valid, 
and that the judgment against the Anderson succession, alleged to be trans- 
ferred, still remained the property of the Benton succession. 

What object the administrator of the Anderson succession can have in appealing, 
other than to obtain a delay in settling the succession, can not be perceived; for 
he does not deny the indebtedness, and the court below agreed with his allega- 
tion that the judgment against the suceession he represents still belongs to the 

Jenton succession. 

It is eyually ineox prehensible why Levi Prewett, an alleged ereditor of the Benton 
succession and an intervenor in this suit, seeks relief by appeal from the judg- 
ment in favor of that suecession, which is looking to the reeovery of funds to be 
distributed among the creditors thereof, of which he is one. The administrator 
of the Benton succession is the common agent of all the creditors, Levi Prewett 
ineluded, who is therefore without interest in this litigation. 

As to Montgomery & Delony, the pretended transferees of the judgment, from their 
admission in the record and from the private act of transfer made by the admin- 
istrator without authority of court, it clearly follows that they have no sem- 
blanece of title to said judgment. Upon their own showing they are not entitled 
to relief. 


PPEAL from the Parish Court, parish of Carroll. Moss, J. Mont- 
A gomery & Delony, personally, plaintiffs in rule and appellants. £. 
H. Farrar, for the same. J. W. Montgomery, for the administrator of 
the Benton succession, intervenor and appellee. Leonard & Kennedy, 
for the administrator of the Anderson succession, appellant, and for Levi 
Prewett, intervenor and appellant. 

Wyty, J. On the sixth of June, 1874, the suecession of Warren M. Benton 
obtained judgment for $823 60 against the suecession of Amy Anderson, 
and two days thereafter, without authority of court and on his own re- 
sponsibility, the administrator of the succession of Benton transferred, 
or rather signed, a private act transferring said judgment against the 
suecession of Anderson to Montgomery & Delony, attorneys-at-law, 
who were creditors of the succession of Benton. Montgomery & De- 
lony subsequently took a rule on R. K. Anderson, the administrator of 
the succession of Amy Anderson, to compel him to sell property and pay 
this debt. 
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The administrator of the succession of Benton intervened, alleging the 
invalidity of the transfer of said judgment which the succession of Ben- 
ton obtained against the succession of Anderson, and prayed to be recog- 
nized as the owner thereof, and that the administrator of the succession 
of Anderson be required to sell property and pay it. 

The administrator of the succession of Anderson excepted to the rule, 
on the ground that the judgment sought to be collected belonged to the 
succession of Benton, and had not been legally transferred to plaintiffs in 
rule, Montgomery & Delony. 

Levi Prewett, claiming to be a creditor of the succession of Benton, 
sought to intervene, and was not permitted to do so by the judge. 
We think the court did not err in refusing the intervention, because, on 
his own showing, he was without interest to interfere in the proceeding 
to collect a debt from the succession of Anderson. The ruling of the 
court was correct, although the reason given was not the proper one. 
We think the judgment of the court recognizing the succession of Ben- 
ton as the owner of the judgment in question, and requiring the admin- 
istrator of the succession of Anderson to sell property and pay it, was 
correct. 

Plaintiffs in rule, whose demand was refused, the administrator of the 
succession of Anderson, the defendant in rule, and Levi Prewett, the al- 
leged creditor of the succession of Benton, whose right to intervene was 
denied, have all appealed from the judgment of the court a qua. 

What object the administrator of the succession of Anderson had in 
taking an appeal, other than to obtain a delay in settling the succession 
under his administration, is not pereeived. He does not deny that the 
succession he represents owes the amount of the judgment sought to be 
collected. And as the court agreed with him in the objection set up that 
the judgment still belongs to the succession of Benton, we can not per- 
ceive that he is entitled to reliet from the judgment requiring him to sell 
property and pay the judgment to the administrator of the succession of 
Benton. And why Levi Prewett, an alleged creditor of the succession of 
Benton, should seek relief by appeal from the judgment in favor of that 
succession looking to the recovery of funds to be distributed among the 
creditors thereof, we can not imagine. The administrator of the succes- 
sion of Benton is the common agent of all the creditors, Levi Prewett in- 
cluded, if he is one. He is without interest in this litigation, and can not 
be relieved. 

Montgomery & Delony, the pretended transferees of the judgment 
which the succession of Benton recovered from the succession of Ander- 
son, now sought to be collected, can not be relieved; by their atmission 
in the record and the private act of transfer made by the administrator 
without authority of court, they have no semblance of title to the judg- 
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ment which the succession of Benton recovered against the succession 
of Anderson. Their right to enforce the judgment was opposed by the 
administrator of the succession of Anderson, and, upon their own show- 
‘ing, they are not entitled to relief. The intervention of the succession of 
Benton is not like the intervention of the commissioners of the Mer- 
chants’ Bank in the case of Erwin vs. Lowery, 1 An. 276, where the in- 
tervenor was not allowed in the probate court to raise the question as to 
the title of the notes in the litigation between plaintiff and defendant, the 
court being of opinion that a court of ordinary jurisdiction was the 
proper tribunal to determine his title to the property he claimed. Here 
a court of ordinary jurisdiction had rendered the judgment in favor of 
the succession of Benton against the succession of Anderson, and it was 
this judgment in favor of the intervenor that is sought to be enforced by 
him. 

The motion to dismiss the appeal is denied. 

Judgment affirmed. 


No. 6099. 


Mary E. Prapat, Wipow A. W. Norcross, vs. Margaret C. LeGare 
AND JoHN C. LEGARE. 


This is a suit against the principal and surety on an appeal bond, in which plaintiff 
claims damages against both principal and surety for upward of one thousand 
dollars, the judgment as to the surety to be satisfled upon the payment of six 
hundred dollars, the amount of the bond. 

There is not in this case an improper cumulation of distinct eauses of action 
against different defendants. The cause of action as azainst the original de- 
fendant is the damage suffered by plaintiff by reason of her being deprived of 
her property. Asagainst the other defendant, the cause of action is the bond 
which was given to respond to the value taxed in said bond, of the property of 
which she had been deprived the use. 

There is no foree in the defendants’ plea that plaintiff, having obtained a writ of 
distringas, about the propriety of which a dispute is still pending, can not pro- 
e2scd in an action for damages and on the appeal bond; that one of two reme- 
dies was subject to her choice, but that she ean not avail hersalf of both. Judg- 
ment was given against the original defendant for illegal detention of property. 
Said judgment, to effect the suspension of which the bond was given, was affirmed. 
Execution issued thereon, and the sheriff returned the writ unsatisfied. The 
surety’s liability then attached. 

It is contended that the value of the property is not established, and therefore that 
the action must fail. But the value of the property was fixed in the bond, and 

‘this is sufficient. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 

AX Flagg,3J. James D. Augustin and Morris Marks, for plaintiff and 
appellee. Nicholls & Pugh, for defendants and appellants. 

Morea, J. Plaintiff sued the defendant, Margaret C. Legare, in the 

parish court, claiming to be the owner of certain furniture. There was 








338 SUPREME COURT OF LOUISIANA, 


Mary E. Pradat vs. Margaret C. Legare and John C. Legare. 


judgment in her favor. From this judgment a suspensive appeal was 
taken to the district court. John C. Legare was surety on the appeal 
bond. The bond was for six hundred dollars. The conditions of the 
bond were that whereas “Margaret C. Legare has this day obtained a 
suspensive appeal from a final judgment rendered against her and in 
favor of Widow A. W. Norcross, administratrix, and in her personal right, 
decreeing ber to be the owner of certain property now in the possession 
of your appellant, to wit: furniture valued at the sum of three hundred 
and seventy-five dollars and costs in the suit No. 369 of the docket of 
the honorable parish court ef the parish of Ascension, and signed on 
the twenty-fifth day of Ogtober, 1873, this bond is given as security 
that the above-bounden appellant, Margaret C. Legare, shall prosecute 
her said appeal, and that she shall satisfy whatever judgment may be 
rendered against her, or that the same shall be satisfied out of the pro- 
ceeds of the sale of her estate, real and personal, if she be cast in her 
appeal, otherwise that the said ——, her surety, shall be liable in her 
place.” 

The judgment of the parish court was affirmed by the district court. 
Thereupon plaintiff institute 1 this suit in the district court against the 
principal and surety on the appeal bond, in which she claims damages 
against both principal and surety for upward of a thousand dollars, the 
judgment as to the surety to be satisfied upon the payment of six hun- 
dred dollars, the amount of the bond. 

There was judgment against the principal and surety, in solido, for 
three hundred and seventy-five dollars, together with all costs of the 
suit in which the bond was given, and the costs of appeal. Upon the 
question for damages a nonsuit was ordered. 

Defendants severally excepted to the petition on account of its vague- 
ness and generality. It seems to us that the exception was properly 
overruled. The cause of action is set out with sufficient distinctness. 
They then excepted— . 

First—That there was a nonjoinder of proper parties plaintiffs; and, 

Second—That there was a misjoinder of parties defendant and an im- 
proper cumulation of distinct causes of action against different defend- 
ants. 

We do not see wherein there was a nonjoinder of proper parties plain- 
t'ffs. This suit is instituted by the same party and in the same capacity 
that the suit out of which it springs was instituted, and we do not-see 
wno else there was a3 plaintiffs to joinin it. Neither do we see an im- 
proper cumulation of distinct causes of action against different defend- 
ants. The cause of action as against the original defendant is the dam- 
age suffered by the plaintiff by reason of her being deprived of her 
property. As against the other defendant, the cause of action is the 
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bond which was given to respond to the value of the property fixed in 
the bond of which the plaintiff had been deprived the use. 

In this court defendants filed the peremptory exception that plaintiff's 
petition discloses no cause of action. But the cause of action rests, we 
think, upon the grounds just expressed. 

The next question argued is whether or not a principal on an appeal 
bond can be sued on the bond ? 

The suit as against Mrs. M. C. Legare is not on the appeal bond, prop- 
erly speaking. She is sued for damages arising from an alleged illegal 
detention and use of certain property claimed by the plaintiff. It is not, 
therefore, necessary to answer the question propounded. 

The next question presented is, does plaintiff's. petition disclose any 
-ause of action against John C. Legare, the other defendant, as surety 
on the appeal bond? The argument is that in order to recover against a 
surety on.an appeal bond, the face of the papers must affirmatively show 
that all the necessary steps have been taken to enforce payment against 
the principal; that an execution must be shown to have been issued and 
returned unsatisfied, and that until these steps have been taken no cause 
of action exists against the surety. 

After the judgment appealed from the parish court was affirmed by 
the district court execution issued. The sheriff returned the writ, saying 
that he was unable to find any of the articles of furniture described in 
the writ of possession, they not having been produced by defendants. 
Then plaintiff issued a writ of distringas, the execution of which was 
prohibited. Then this suit was instituted. 

Now, the defendants say that article 635 of the Code of Practice pro- 
vides that if the party who has been condemned to deliver an object con- 
ceals it, or carries it out of the jurisdiction of the court, so that the sheriff 
can not seize it, the party in whose favor the judgment was rendered 
shall have the choice either of instituting an action for damages or of 
compelling a specific execution of the judgment by obtaining a seques- 
tration of his other property until he has satisfied it; and that article 
636 of the Code of Practice provides that when the judgment orders, not 
the delivering, but the doing or refraining from something specified in 
it, the party condemned, on demand made by the sheriff that he shall 
comply with it, refuses or neglects to do so, and this refusal or neglect 
appears by a certificate of the sheriff, the party in whose favor the judg- 
ment was rendered may obtain, on motion, an order to distrain all the 
property, movable and immovable, of the party who is in default, until 
he shall have fully satisfied the judgment. And defendants say that 
having obtained a writ of distringas, about the propriety of which a dis- 
pute is still pending, plaintiff can not proceed in an action for damages and 
on the appeal bond; that one of two remedies was subject to her choice, 
but that she could not avail herseif of both. 
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As we have before said, the suit as against the original defendant is 
for damages caused by her illegal detention of the property, and is, 
therefore, distinct from the suit in which the title thereto is set up. As 
to the surety, her obligation is fixed by the bond. The judgment, to ef- 
fect the suspension of which the bond was given, was affirmed. Execu- 
tion issued thereon, and the sheriff returned the writ unsatisfied. The 
surety’s liability then attached. Itis contended that the value of the 
property is not established, and therefore the action must fail. The 
value of the property was fixed in the bond, and this is sufficient. The 
judgment was for the amount designated in the bond, three hundred and 
seventy-five dollars, with the costs of suit in the original action. The 
judgment was correct. 

Judgment affirmed. 

Rehearing refused. 


No. 6222. 
GERVAIS AND Romain ScuLaTer vs. Ep. J. anp ANDREW H. Gay. 


On the trial of the case a question arose as to whether, in estimating the damages, 
the value of the timber cut down on the land of the plaintiffs should be estimated 
by the price of timber of that quality at the time it was cut, when prices ranged 
below the average rate, or whether an average of several years should be taken. 
The ruling of the court below, refusing to admit evidence of the price of timber 
during other years, was correct. The value of the timber at the time it was felled 
should determine the amount of loss sustained by the owners of it. 

Under the state of facts presented in this case, defendant should be held responsi- 
ble for the acts of his employees. 

PPEAL from the Fifth Judicial District Court, parish of Iberville. 
Dewing, J. Samuel Matthews, for plaintiffs and appellants. Barrow 

«& Pope, for defendants and appellants. 

TaLiaFERRO, J. The plaintiffs sue the defendants for the value of one 
hundred and ninety-five cypress trees, alleged to have been felled by 
them on lands belonging to plaintiffs, and a part of the timber so cut 
down, removed, and converted to the defendants’ use, the remainder 
being left 6n the ground to decay and become useless. The plaintiffs 
aver their damages to be eleven hundred and fifty dollars, the value cf 
the one hundred and ninety-five trees, and the further sum of three hun- 
dred and fifty dollars as general damages to the plantation from the 
destruction of so large an amount of valuable timber growing upon it. 

The defendants excepted to being joined in the same suit, as they were 
not alleged to be co-trespassers; that from the allegations it would ap- 
pear that each is charged with the commission of a separate and distinct 
act of trespass, and, there being no privity alleged between them, they 
were improperly joined in the same suit. 

















NEW ORLEANS, MARCH, 1876. 341 











Schlater vs. Gay. 





The court sustained the exception, but reserved to the plaintiffs the 
right to amend by striking out the name of one of the defendants. The 
amendment was made, and the suit proceeded against Edward J. Gay 
alone. He answered by general denial. He specially denied that he or 
any person employed by him caused the plaintiffs damage; that all em- 
ployees engaged by him to deliver cypress trees at his saw-mill, on the 
Woodland plantation, were employed under contract at a stipulated 
price per log, to be paid on delivery at his saw-mill, the defendant having 
no control or superintendence ovér such employees; that it was under- 
stood they should cut timber on his land, and he specially charged them 
not to cut timber elsewhere; that if these employees have trespassed 
upon the plaintiffs’ land defendant is not responsible therefor. 

The judgment of the lower court condemned the defendant to pay the 
plaintiffs nine hundred and seventy-five dollars, with interest at five per 
cent from judicial demand, reserving to the defendant the right to re- 
move the timber felled down by his employees from the plaintiffs’ lands. 
The defendant appealed. 

It appears the parties to this litigation own adjoining tracts of land; 
that upon the back or swamp lands of both parties there is a fine growth 
of valuable cypress timber; that in 1874, from the Hickey crevasse in the 
levee of the Mississippi, these back lands were submerged by the out- 
flowing waters, and the defendant, Gay, availed himself of the opportu- 
nity thus afforded to have a quantity of cypress timber cut and floated 
out from his rear lands to be sawed into timber at his saw-mill. To this 
end he employed a man acquainted with the business of rafting timber 
to go into his rear lands and cut cypress timber and float it to his saw- 
mill. The marks and lines showing the boundary between his lands and 
those of the plaintiffs were covered by water and could not be definitely 
known under the circumstances existing. Gay, the defendant, it appears, 
instructed his employee to be careful and cut trees only on the lands of 
his employer, but gave him no other information in regard to the division 
line than by exhibiting to him Ponel’s map, and explaining from that how 
his lands lay in reference to those of the plaintiffs. His son was afterward 
sent out into the swamp to see about the employee, and he was met by 
two men who were acquainted with the locality, and one of them in- 
formed him that he thought they were cutting timber on the plaintiffs’ 
land. Thereupon, in reply to a question by the employee as to what he 
should do, the reply of the son was “ cut away.” 

On the trial of the case a question arose as to whether, in estimating 
the damages, the value of the timber cut down should be estimated by 
the price of timber of that quality at the time it was cut, when prices 
ranged below the average rate, or whether an average of several years 
hould be taken. A bill of exceptions was taken to the ruling of the 
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court refusing to admit evidence of the price of timber during other 
years. 

We think the ruling correct. The value of the timber at the time it 
was felled should determine the amount of loss sustained by the owner 
of it. 

We conclude the judgment of the lower court does justice between the 
parties. The defendant should be held responsible under the state of 
facts presented for the acts of his employee. 

It is therefore ordered that the judgment of the lower court be affirmed 
with costs. 

Rehearing refused. 


No. 5897. 


Strate oF LovIsIANA EX REL. P. A. Smmons ET AL. vs. J. F. DE VarGas 
ET AL. 

In this suit under the intrusion-into-offic? act for the offices of mayor and council- 
men of Natchitoches, the defendants excepted to the jurisdiction of the court 
and to the improper joinder of parties, ete. : 

The plea to the jurisdiction should have been maintained as to the suit against the 
councilmen. There is no pay attached to said office, and nothing to show that 
the amount in dispute as to said office exceeds five hundred dollors. 

It is, however, different as to the office of mayor. It is alleged and proved that the 
term of office in dispute is eighteen months and the salary is four hundred dol- 
lars per annum, making the amount in dispute six hundred dollars. This court 
therefore has jurisdiction as to that portion of the is_ue. 

PPEAL from the Twelfth Judicial District Court, parish of Winn. 
Taliaferro, J. Jury trial. D. B. Gorham, District Attorney. J. M. 

B. Tucker, for plaintiffs and appellants. Jack & Pierson, S. M. Brian, 

for defendants and appellees. 

Lupe.ine, C. J. This is a suit under the intrusion-into-office act for 
the offices of mayor and councilmen of Natchitoches. 

The defendants excepted to the jurisdiction of the court and to the 
improper joinder of parties, etc. 

We think the plea to the jurisdiction of the lower court should have 
been maintained as to the suit against the councilmen. There is no pay 
attached to said office, and nothing to show that the amount in dispute 
as to said office exceeds five hundred dollars. It is, however, different as 
to the office of mayor. The allegation and proof is that the term of 
office in dispute is eighteen months and the salary is four hundred dol- 
lars per annum, making the amount in dispute six hundred dollars. On 
the merits, the proof shows that the relator, Simmons, is entitled to the 
office of mayor of Natchitoches. 

It is therefore ordered, adjudged, and decreed that the verdict of the 
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jury be set aside, that the judgment of the district court be reversed, 
and that there be judgment dismissing the demand of the State and the 
relators for the offices of councilmen, with costs of the lower court; and 
that there be judgment in favor of the State and relator, Simmons, de- 
creeing him to be entitled to the office of mayor of the city of Natchi- 
toches, and for costs in both courts. 

Rehearing refused. 


No. 5617. 


GrorGE C. BENHAM vs. PARISH OF CARROLL. 
. 

Because the certificate of the clerk does not state that the transcript contains al/ 
the proceedings had in said suit in the court below, it is no caus= for dismissing 
the appeal. It is not imputable to the appellant, and, there being no suggestion 
of any specific proceedings that are omitted, there is no ground for a continu- 
ance to supply any defect. 

That this appeal was taken and is prosecuted against the wishes of the alleged ap- 
pellant, as shown by the affidavit of plaintiffs counsel, can not be taken into con- 
sideration; said affidavit, for the purpose for which it is offered, being original 
evidence. 

If the police jury were without authority to issue the warrants sued on, they were 
without authority to bind the parish by confessing judgment for their amount. 

In this case the evidence does not show that the debts for which the warrants are 
alleged to have issued were regularly created, and that means were provided for 
their payment as required by law. 

PPEAL from the Thirteenth Judicial District Court, parish of Car- 
roll. Hough, J. Leonard & Kennedy, for plaintiff and appellee. 

F. F. Montgomery, District Attorney pro tem., for defendant and appel- 

lant. 


On Morton to Dismiss. 


Howe, J. Plaintiff instituted this suit upon several parish warrants, 
asking judgment for the aggregate amount thereof, with legal interest 
from their respective dates. The parish through the district attorney 
pro tem. answered denying any indebtedness to plaintiff as set forth, 
and averring that the warrants sued on were issued without authority of 
law ; that if the police jury contracted any debt in favor of plaintiff or 
any former holder of said warrants the parish is not bound, because the 
ordinance creating the debt did not provide the means of paying the 
same ; that no consideration for said warrants inured to the parish ; and 
that they were procured by a fraudulent combination between plaintiff 
and a majority of the police jury. 

Subsequently, plaintiff filed an amended petition averring that certain 
of the warrants described in the original petition were issued to Benham 
and Leonard for rent of the courthouse and public offices owned by 
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them ; one of said warrants was issued to D. B. Gorham for salary as 
district attorney pro tem.; others to one J. W. Boise, for building a 
bridge ; one to H. W. Tyler, for building another bridge; and that they 
were issued pursuant to law and in accordance with regular estimates 
and assessments, and all evidence just and valid claims against the par- 
ish of Carroll. From a judgment in favor of plaintiff for a part of his 
claim this appeal is prosecuted. 

A motion is made to dismiss the appeal on the grounds— 

First—Because the certificate of the clerk does not state that the 
transcript contains “all the proceedings had” in said suit in the district 
court. . 

This is not a cause for dismissing the appeal, as it is not imputable to 
the appellant, and, there being no suggestion of any specific proceedings 
that are omitted, there is no ground for a continuance to supply any de- 
fect. ' 

Second—Because the appeal was taken and is prosecuted against the 
wishes of the alleged appellant, as shown by the annexed affidavit of 
plaintiff's counsel. 

We can not entertain this affidavit for the purpose for which it is 
offered, being original evidence. 

Third—Because the judgment was confessed in the lower court by de- 
fendants. 

There is in the record an ordinance of the police jury purporting to 
have been adopted after the institution of this suit, and after the defense 
was set up, and confessing judgment in this suit for the amount claimed. 

If the police jury were without authority to issue the warrants sued 


on, they were without authority to bind the parish by confessing judg- 


ment for their amount. Such action would be taking advantage of ille- 
gal or usurped authority, which courts of justice can not sanction. The 
lower court seems not to have regarded the alleged confession. 

The motion is denied. 


On THE MERITs. 


We must regard the suit as one upon the warrants of the parish 
and within the ruling in the cases of Edwards vs. Parish of Bossier, 
24 An. 457, and Sterling vs. Parish of West Feliciana, 26 An. 59. But 
if considered as founded on the amended petition, the evidence does not 
show that the debts were regularly created and means provided for their 
payment, as required by law. R. S. 2786. 

It is therefore ordered that the judgment appealed from be reversed 
and the demand of plaintiff dismissed with costs in both courts. 
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Mrs. A. Nacuman vs. G. LEBLANC, SHERIFF, ET AL. 


The property seized was mortgaged by the plaintiff's husband to the seizing eredit- 
ors on the twenty-sixth of March, 1868. The plaintiff's judgment against her 
husband was rendered on the eighth of July, 1868. The husband conveyed the 
same property to his wife on the ninth of August, 1869, in payment of her judg- 
ment against him. Here eleven months elapsed after the rendition of the plain- 
tiff’s judgment against her husband before any move was made to enforce it. 

> More than one year before the rendition of her judgment her, husband had been 

owner of the houses and lots he conveyed to her in payment, to the extent of 
their value, of the judgment rendered against him. There is no reason why the 
dation en paiwnent could not have been made at once, or at least within a far 
briefer period of time than eleven months. 

Through plaintiff's laches in failing to comply strictly with the law requiring 
prompt and continuous proceedings to enforce the payment of her judgment, 
said judgment had beeome null before she instituted this injunction proceeding, 
and she was at that time without any legally ascertained rights that authorized 
her to interfere in the efforts of the defendants to enforee their mortgage against 
the property in question. The sale from the husband to the wife after her judg- 
ment had lapsed was simply null. They were then in the same situation they 
were in before the rendition of the judgment. They were not separate in prop- 
erty, and there was no judgment of the wife which the husband was required to 
satisfy. 

For the same reason she was without interest or right to show that the debt upon 
which is predicated the mortgage from her husband to the defendants was paid 
and extinct at the time they took out their order of seizure and sale. It was a 
matter for the husband alone to Jook to. 





PPEAL from the Fifth Judicial District Court, parish of East Baton 
tA Rouge. Dewing, J. T. & G. W. Burgess and A. S. Herron, for plain- 
tiff and appellant. E. W. Robertson and B. F. Jonas, for defendants and 
appelices. 

TaLiAFERRO, J. In this case a married woman, alleging herself to be 
separate in property from her husband by judicial decree, and claiming 

: if to be owner of two lots of ground, with the buildings and improvements 
thereon, situated in the city of Baton Rouge, complains that Meyer, 
Weiss & Co., merchants of New Orleans, have caused an order of seizure 
and sale to issue against the property of her husband, and that under 
that order the sheriff has seized her said property and advertised it for 
sale. She thereupon applied for and obtained an injunction restraining 
" the sheriff from proceeding to sell the property. In her petition the 
wife sets forth various grounds and reasons why the property seized 
should not be sold. She avers that the note and mortgage given to 
Meyer, Deutch & Weiss, upon which the order of seizure and sale was 
taken out, were not intended to be for an absolute indebtedness to the 
amount of the note, but were executed as a continuing guarantee and 
security for future advances to be made to her husband by them; that 
in truth and reality the real sum for which her husband was indebted to 
them has been fully paid by shipments of cotton made by him to his 
29 
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said merchants, and that he does not, on account of said note and mort- 
gage, owe them any thing. 

She declares that, in signing the mortgage with her husband and re- 
nouncing her legal rights on the property mortgaged, she did so in 
ignorance of her rights, not having them detailed and explained to her 
as required by law; that she is illiterate, not knowing how to write; that 
she is therefore not bound by the said renunciation. 

The plaintiff is met by various exceptions interposed by the seizing 
creditors. They aver in their answer that the pretended judgment of 
separation of property set up by the plaintiff has lapsed and become 
null and without effect through her failure to execute the same within 
the time required by law, and is without effect, even as between the 
parties to it; that the effect of said judgment on the mortgage records 
could have no effect as to the respondents, for the reason that plaintiff 
joined in the act and specially renounced whatever mortgage rights or 
other claims she may have had on the property. They deny generally 
all the averments of the plaintiff's petition, and pray that the injunction 
be dissolved, with damages. 

The judgment in the court below was rendered in conformity with the 
prayer of the defendants’ answer. The injunction was dissolved with 
ten per cent damages on the amount enjoined as general damages and 
special damages as attorney’s fees in the sum of $350, to be recovered 
in solido against the plaintiff and her sureties on the injunction bond, 
and all costs of suit. 

The plaintiff has appealed. 

The property seized was mortgaged by the plaintiff's husband to the 
seizing creditors on the twenty-sixth of March, 1868. The plaintiff's 
judgment against her husband was rendered on the eighth of July, 1868. 
The husband conveyed the same property to his wife on the ninth of 
August, 1869, in payment of her judgment against him. 

The case would seem to turn upon the question of validi'y of the 
wife’s judgment. 

The article 2428 [2402] of the Civil Code provides that: “the separa- 
tion of property, although decreed by a court of justice, is null, if it has 
not been executed by the payment of the rights and claims of the wife, 
made to appear by an authentic act, as far as the estate of the husband 
can meet them, or at least by a bona fide non-interrupted suit to obtain 
payment.” 

For obvious reasons this “bona fide non-interrupted suit” to obtain 
payment and satisfaction of the wife’s judgment is imperative, and 
nullity results from its non-observance. Here eleven months elapsed 
after the rendition of the plaintiff's judgment against her husband before 
any move of any kind was made to enforce it. More than one year before 
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the rendition of her judgment her husband had been owner of the 
houses and lots he conveyed to his wife in payment, to the extent of their 
value, of the judgment rendered against him. There is no reason why 
the dation en paiement could not have been at once, or at least within a 
far briefer period of time than eleven months. We can not but conclude 
with the judge a quo that through her laches in failing to comply strictly 
with the law requiring prompt and continuous proceedings to enforce 
the payment of her judgment, it had become null before she instituted 
this injunction proceeding, and was at, that time without any legally as- 
certained rights that authorized her to interfere in the efforts of the 
defendants to enforce their mortgage against the property in question. 
‘The sale from the husband to the wife after her judgment had lapsed 
was simply null. They were then in the same situation they were before 
the rendition of the judgment. They were not separate in property, and 
there was no judgment of the wife which the husband was required to 
satisfy. For the same reason, she was without interest or right to show 
that the debt upon which is predicated the mortgage from her hushand 
to the defendants was paid and extinct at the time they took out their 
order of seizure and sale. It was a matter for the husband alone to 
look to. We do not find the allegaticns of the plaintiff in relation to the 
instructions given her by the notary before she signed her renunciation 
of her rights on the property mortgaged fully made out. The instruc- 
tions seem to be sufficiently clear and explicit. 

It is therefore ordered that the judgment appealed from'be affirmed 
with costs in both courts. 

Rehearing refused, 


No. 6186. 
O. K. Hawtey, Pusiic ADMINISTRATOR, vs. ABRAHAM HEYMAN ET At. 


Two questions are to be examined in this instance: First—Is the deerce of the par- 
ish court rendered on the twenty-eighth of November, 1868, ordering the sale of 
the plantation called Quantico, to be regarded as an order of seizure and sale, 
and, if so, was it legally issued? Second—If not a decree via erecutira, is it valid 
as an order of sale rendered upon the application of creditors for the sale of 
property of the estate of Linton, who was the owner of the aforesaid plantation, 
to pay thereby debts in pursuance of articles 990 and 991 of the Code of Practice? 

The prayer of the petition for the sale of the property is, “that the lands and, im- 
provements described in the act of mortgage be sold at public auction for cash, 
and the proceeds thereof be ratably divided among your petitioners.” Then im- 
mediately follows the declaration “that the petitioners show the court that the 
deceased, Linton, never resided in your parish, that he died during the present 
year, and that his succession is vacant. Wherefore they pray the order of sale 
as allowed by law, for all other orders, and for general relief.” The order ren- 
dered by the parish judge was responsive to the prayer of the petition. 
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It is impossible to regard these proceedings otherwise than as utterly null. The 
succession was wholly unrepresented ; there was nocurator or administrator ap- 
pointed to administer it; no one contradictorily with whom the creditors could 
contest and enforce their claims. The petitioners, at the same time they prayed 
for a sale of property of the succession to pay their debts, ignored in substance 
and effect the jurisdiction of the tribunal whose authority they invoked to ob- 
tain the payment of their claims. No legal effect can result from proceedings so 
illegally conducted. 

PPEAL from the Ninth Judicial District Court, parish of Rapides. 
A Orsborn, J. KR. J. Bowman, for plaintiff and appellee. 7. C. Man- 
ning, M. Ryan, and James G. White, for defendants and appellants. 

TaLiaFERRO, J. The plaintiff seeks by this action to annul a judgment 
or decree of the parish court of the parish of Rapides, rendered on the 
twenty-eighth of November, 1868, at the instance of various creditors of 
Stephen Duncan Linton, deceased, who prayed a sale of the property of 
his succession to pay their claims against it. By this decree it was or- 
dered that the plantation called Quantico, under mortgage to these credit- 
ors, be sold for cash upon the requisite advertisement being made. In 
conformity with this order, the property was sold on the second of De- 
ecember following, and adjudicated to the Louisiana State Bank at the 
price of sixteen thousand nine hundred dollars. On the third of Febru- 
ary, 1869, the Louisiana State Bank sold this property to Charles Rob- 
ertson and Abraham Heyman for thirty thousand dollars “ paid and to 
be paid.” 

The grounds set forth by the plaintiff in the case before us for annul- 
ling the sale of the Quantico property are that the creditors, pretending 
to have a mortgage and judgment affecting that property sued out a 
pretended order of seizure and sale from the parish court of the parish 
of Rapides, a court without jurisdiction, ratione materi, of the amount 
claimed, which exceeded eighty thousand dollars; that in these proceed- 
ings the land was unrepresented; that no notice was given, as required 
by article 735 of the Code of Practice; that the Louisiana State Bank, 
knowing it had no title, conveyed only such title as it acquired by that 
sale to Robertson and Heyman, refusing to warrant a perfect title, but 
agreeing to return the purchase price in case of eviction, with eight per 
cent interest from date of judgment; that under this quit claim Heyman 
and Robertson are possessors in bad faith, and liable for rents and réve- 
nues from date of sale. 

The Louisiana State Bank, the Bank of Louisiana, (by E. E. Norton and 
Ar. Miltenberger, assignees,) Anna DeBoigne, an absentee, represented 
by her curator T. C. Manning, Eli Bush, and Charles Robertson and 
Abraham Heyman, were all made parties defendants. Robertson called 
in warranty his vendor, the Louisiana State Bank, praying that he have 
such judgment over against the bank as may be rendered against de- 
fendants. 
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The plaintiff prays judgment annulling the sheriff’s sale of the Quan- 
tico plantation under the alleged illegal order of the parish court; that 
all the said parties be cited; that plaintiff recover from Robertson and 
Heyman for rents and revenues, speAfying the amounts claimed. 

Heyman, one of the defendants, it seems during the litigation that 
followed went into bankruptcy. His assignee was cited, but made no 
appearance, and is not represented. The bank answered this call, dis- 
claiming any right in Robertson to recover from it in case of eviction 
any thing more than the amount he actually paid the bank, with inter- 
est, ete. 

The defendants filed a peremptory exception to the right of plaintiff, 
as public administrator, to represent the succession of Linton, as the 
office of public administrator had been abolished by law. This was 
overruled. The defendants filed their answer denying all the plaintiff's 
allegations, and denying that the parish court of Rapides has jurisdiction 
of the succession of Linton, who never had a domicilein that parish. It 
is further alleged that the object of this suit is not to protect but to in- 
jure its interests, the heirs, and creditors. It is also aileged that the 
heirs of Linton have accepted his succession with benefit of inventory, 
and that no others than they can complain of the judgment sought to 
be annulled, there being no other creditors concurrent with them in the 
first mortgage on the property. They pray a dismissal of the suit at 
plaintiff's costs, and for general relief. 

The heirs of Linton intervened, joining the defendants in resisting the 
plaintiff's demand, and pray that they alone be allowed to represent the 
.Succession, averring the want of legal right in plaintiff to represent it. 

The judgment of the lower court dismissed the intervention, annulled 
the sale by the sheriff of the Quantico piantation, decreed that property 
to belong to the succession of Stephen Duncan Linton, deceased, that 
the plaintiff's demand for rents and revenues be rejected, and, lastly, that 
Charles Robertson, who called his vendor in warranty, recover from the 
Louisiana State Bank the sum of seven thousand eight hundred dollars, 
with interest at eight per cent per annum from the final decision of this 
case, with costs of suit. All the defendants have appealed. 

In this court tne plaintiff asks an amendment to the judgment by giv- 
ing him the value of the rents of the property, as prayed for in his peti- 
tion. Various bills of exception are found in the record, none of which 
we consider it important to examine. 

’ Two questions are to be considered: 

First—Is the decree of the parish court rendered on the twenty-eighth 
of November, 1868, ordering the sale of the plantation called Quantico, 
to be regarded as an order of seizure and sale, and, if so, was it legally 
issued ? 
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Second—If not a decree via executiva, is it valid as an order of sale 
rendered upon the application of creditors for the sale of property of the 
estate to pay debts, in pursuance of articles 990 and 991 of the Code of 
Practice ? ‘ 

The prayer of the petition for a sale of the property is “that the lands 
and improvements described in the act of mortgage be sold at public 
auction, for cash, and the proceeds thereof be ratably divided among your 
petitioners.” Then immediately followed the declaration that “ the peti- 
tioners show the court that the deceased Linton never resided in your 
parish, that he died during the present year, and that his succession is 
vacant. Wherefore they pray the order of sale as allowed by law, for 
all other orders, and for general relief.” The order rendered by the 
parish judge is responsive to the prayer of the petition. 

We can not regard these proceedings otherwise than as utterly null. 
The succession was wholly unrepresented. There was no curator or ad- 
ministrator appointed to administer it. No one contradictorily with 
whom the creditors could contest and enforce their claims, the petition- 
ers, at the same time they prayed for a sale of property of the succession 
to pay their debts ignoring in substance and effect the jurisdiction of 
the tribunal they invoked the authority of to obtain payment of their 
claims. No legal effect can result from proceedings so illegally con- 
ducted. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 
Rehearing refused. 


No. 5909. 


STATE EX REL. B. BLooMFIELD & Co. vs. CHARLES CLINTON, AUDITOR. 


The relators were not parties to the suit of the State vs. Clinton, in whieh was 
granted the injunction set up as a ground for not issuing the warrants claimed 
in this case, and are not therefore bound thereby. 

The Legislature having made an appropriation for the purpose of paying certain 
legitimate expenses of the House of Representatives, the relators are entitled to 
be paid out of the appropriation so made, provided they have a good claim. 

Their claim is evidenced by a voucher from the officers of the House of Representa- 
tives to whom was intrusted the expenditure of the appropriation, and there is 
nothing to show that the voucher was improperly obtained or improvidently 
issued. 

The objection of the Auditor that he can not issue a warrant because there is no 
money in the treasury to pay the same is not a good one. The appropriation. 
was legally made, and it has not been exhausted. The relators are therefore en- 
titled to their warrants. : 


A PPEAL from the Superior District Court, parish of Orleans. Haw- 
iA. kins, J. John Ray, for relators and appellants. Henry C. Dibble, 
Assist int Attorney General, for respondent and appellee. 
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Morgan, J. Relators aver that just before the convening of the Gen- 
cral Assembly, on the fourth of January, 1875, they sold and furnished 
to the State, through J. W. Quinn, sergeant-at-arms of the House of 
Representatives, the necessary articles to fit up the House of Repre- 
sentatives and rooms necessary for the use of the House, preparatory to 
the meeting of the General Assembly; also, the stationery necessary 
for the use of, and which was used by, the House of Representatives for 
the session commencing on the fourth of January, 1875, the whole 
amounting in value to $11,102 75. 

They aver that these articles are classed contingent expenses of the 
House of Representatives, and were expenses necessary for the opera- 
tion and carrying on the machinery of the State government, and such 
as were specially provided for by acts Nos. 2 and 17 of the session of 
1875, and that they are entitled to be paid as provided for by said acts: 
they aver that appropriation was made by act No. 2 aforesaid to pay the 
contingent expenses of the House of Representatives, which appropria- 
tion has been exhausted without their having been paid; that subsequently, 
by act No. 17, approved April 3, 1875, the Legislature made an additional 
appropriation of twenty-five thousand dollars to pay the balance due for 
the mileage and per diem of the House of Representatives and contin- 
gent expenses thereof, which amount, they aver, is unexpended; they 
aver, and so the fact is, that they have the certificate of the chairman of 
the Committee of Contingent Expenses of the House, approved by 
the Speaker thereof, that the amount here claimed by them is due, with 
an order from these officers upon the Auditor to issue his warrant upon 
the State Treasurer to pay the amount therein certified to be due, 
$11,102 75; they aver that they have presented this order to the Auditor 
and demanded his warrant on the Treasurer for the amount thereof, 
which the Auditor has refused to give. They pray for a mandamus 
against him compelling him to issue the warrants. 

The Auditor answers that he can not issue the warrants, because of the 
injunction issued against him in the case of the State ex rel. the Attor- 
ney General vs. Charles Clinton, State Auditor (this respondent), in case 
No. 26,440 of the docket of the Superior District Court, and he makes 
that suit a part of his answer; he denies that relators are entitled to be 
paid out of the appropriations referred to in their petition; he says that 
in no event can he issue a warrant for the claim here made, there being 
no money in the treasury to pay the same; and he says that if the rela- 
tors’ claim against the appropriations relied upon is good, he could 
only recognize and register the claim. Wherefore he prays that the man- 
damus be refused. 

The district court dismissed the rule. Relators appeal. 
The relator was not a party to the suit of the State vs. Clinton, in 
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which the injunction set up issued, and is not, therefore, bound thereby. 
The Legislature having made an appropriation for the purpose of paying 
certain legitimate expenses of the House of Representatives, the relator 
is entitled to be paid out of the appropriation’ so made, provided he has 
a just claim. 

His claim is evidenced by a voucher from the officers of the House of 
Representatives to whom was intrusted the expenditure of the appro- 
priation, and there is nothing to show that the voucher was improperly 
obtained or improvidently issued. 

The objection of the Auditor that he can not issue a warrant because 
there is no money in the treasury to pay the same is not a good one. 
The appropriation was legally made, and it has not been exhausted. The 
relator is, therefore, entitled to his warrant. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the de- 
fendant, the Auditor of Public Accounts, be ordered to issue the warrant 
claimed by the relator according to law, the costs to be borne by the de- 
fendant. 


No. 6180. 


M. Berwin vs. M. Learas. 





B. Weiss mortgaged to plaintiff a lot of ground described in the petition. It was 
forfeited to the State for non-payment of taxes due by Weiss. Subsequently it 
was sold for taxes to defendant. Plaintiff, the mortgage creditor of Weiss, now 
sucs to subject this property in the hands of said purchaser to the payment of 
the mortgage debt, the proceeding being by an hypcthecary action. 

Astoek of goods belonging to Weiss was attached by his creditors. The tax col- 
lector intervened, claiming a privilege for the amount of taxes due by Weiss, and 
obtained judgment for some seven hundred dollars, with recognition of privi- 
lege superior to that of the seizing ereditors. The goods were sold on twelve 
months eredit, and the bonds or obligations of the purchasers have not been 
eollected. This sale was made pending the litigation by order of court on ac- 
eount of the perishable nature of the goods attached. 

Although the State had judgment for taxes due by Weiss and was decreed to have 
a privilege on the goods attached superior to that of the seizing creditors, this 
imposed, no obligation on the tax collector to sue on the bonds given for the 
goods sold as aforesaid, nor did it impair the right of the State to cause other 
property of Weiss, the delinquent taxpayer, to be seized and sold for taxes due 
the State. 

The lot in question had been forfeited to the State, and the sale thereof to pay the 
amount due by the delinquent owner was valid, if the forms of law for a forced 
sale were observed, about which there is no controversy. While that sale stands 
the mortgage of Weiss in favor of plaintiff can not be enforced on the property. 





PPEAL from the Ninth Judicial District Court, parish of Rapides. | 
Orsborn, J. RK. J. Bowman, for plaintiff and appellee. 7. C. Man- 
ning, for defendant and appellant. 
Wyty, J. The motion to dismiss this appeal for want of jurisdiction 
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ratione materie is denied, because the matter in dispute, the lot of 
ground, exceeds in value five hundred dollars. 

In 1871, Benjamin Weiss mortgaged to plaintiff the lot of ground in 
Alexandria described in the petition. It was forfeited to the State for 
non-payment of taxes due by Benjamin Weiss. Subsequently it was 
sold for taxes to defendant. Plaintiff, the mortgage creditor of Weiss, 
now sues to subject this property in the hands of the purchaser to the 
payment of the mortgage debt, the proceeding being an hypothecary 
action. 

The grounds of plaintiff's action, as stated in his brief, are embodied 
in two propositions: 

First—That the taxes, to pay which the lot in question was sold, were 
not taxes upon said lot, and were never recorded. 

Second—That the tax collector could not at his option abandon the 
goods upon which the taxes were assessed, and upon which he was 
decreed to have a privilege superior to all others, and seize and sell the 
property mortgaged to plaintiff. 

The stock of goods of Benjamin Weiss was attached by his creditors, 
Joseph Hoy & Co. The tax collector intervened, claiming a privilege for 
the amount of taxes due by Weiss, and obtained judgment for some 
seven hundred dollars, with recognition of privilege superior to the 
seizing creditors. The goods, however, were sold on twelve months 
credit, and the bonds or obligations of the purchasers have not been 
collected. This sale was made pending the litigation by order of court 
on account of the perishable nature of the things attached. 

Although the State had judgment for taxes due by Weiss, and was 
decreed to have a privilege on the goods attached superior to Joseph 
Hoy & Co., this imposed no obligation on the tax collector to sue on the 
bonds given for the goods sold as aforesaid; nor did it impair the right 
of the State to cause other property of Weiss, the delinquent taxpayer, 
to be seized and sold for taxes due the State. The lot in question had 
been forfeited to the State, and the sale thereof to pay the amount due 
by the delinquent owner was valid if the forms of law for a forced sale 
were observed, about which there is no controversy. While that sale 
stands the mortgage of Weiss in favor of plaintiff can not be enforced 
on the property in question. Morrison vs. Larkin, tax collector, 26 An. 
699. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be annulled, and it is decreed that plaintiff's demand be rejected with 
costs. 
Rehearing refused. 
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No. 6150. 






E. E. Norton AnD WILL. STEVEN, ASSIGNEES OF JosEPaH Hoy & Co., IN 
Bankruptcy, vs. CrT1zENs’ Bank oF LOUISIANA. 









The objection that the property in question was adjudicated for less than its ap- 
praised value on twelve months credit, without having been previously offered 
for eash, can not be sustained. The sale was made to pay debts, and the credit- 
ors did not re suire the sale to be made for eash. 

It would have been more regular for the court having jurisdiction of the succession 
to order the sale of the land in the parish of Grant by the sheriff of said parish. 
But under the decisions of this court a valid sale may be made of land situated 
in another parish by the sheriff in the parish where the succession was opened 
pursuant to the order of court having jurisdiction of the succession. 

The sheriff was bound to obey the order of court, the constitution, and the law, in 
offering the property for sale in lots of from ten to fifty acres, and very properly 
refused to sell the land in block, even for a higher price than that which it 
brought when sold by lots. 

Defendants’ prayer to have the judgment dissolving the injunction sued out by 

pl.intiffs so amended as to allow one hundred dollars damages as attorney fees 

must be gr.nted. 




















PPEAL from the Ninth Judicial District Court, parish of Rapides. 
tA Orsborn, J. R. A. Hunter, for plaintiffs and appellants. Manning 
& Bowman, for defendants and appellees. 

Wyty, J. The succession of Henry Boyce was opened in the parish of 
Rapides by the public administrator. The property of said succession 
consisted of a tract of land in the parish of Rapides, and also a planta- 
tion situated in the parish of Grant. 

The tableau shows that the succession is insolvent. 

In April, 1875, on the application of the public administrator, the par- 
ish court ordered the sheriff to sell both tracts of land in lots from ten 
to fifty acres, for cash sufficient to pay costs, and balance on twelve 
months credit. At the adjudication the tract of land situated in the 
parish of Grant was adjudicated to the Citizens’ Bank in separate lots at 
the aggregate price of $3285, the inventoried value being $4000. 

On the day of the sale, and subsequent to the adjudication, plaintiffs, 
assignees of Joseph Hoy & Co., claiming to be judgment creditors of the 
succession of Boyce, enjoined the sheriff from making a deed to the 
Citizens’ Bank for the property adjudicated as aforesaid on the grounds: 

First—That the property was adjudicated for less than its appraised 
value on twelve months credit, without having been previously offered for 
cash. 

Second—That the order of the parish judge was illegal and void, be- 
cause the sheriff of Rapides.was without authority to sell in Rapides 
land situated in Grant. 

Third—That the Citizens’ Bank has received the adjudication for less 
than four thousand dollars, notwithstanding an offer was made by a re- 
sponsible party to bid the sum of fifty-three hundred dollars for said 
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land, if sold in block with the understanding that the aggregate price 

should be apportioned to each of the lots into which the land had been 

divided. 

Fourth—That the land was sold without appraisement as required by 
law. 

The sale was made to pay debts, and the creditors did not require the 
sale to be madeffor cash. This is a sufficient answer to the first and 
fourth objections. 13 An. 382; 19 An. 353; 10 R. 396. 

It would -have been more regular for the court having jurisdiction of 
the succession to order the sale of the land in the parish of Grant by the 
sheriff of said parish. But under the decisions of this court a valid sale 
may be made of land situated in another parish by the sheriff in the par- 
ish where the succession was opened pursuant to the order of the court 
having jurisdiction of said succession. Chancy vs. Gray, 7 R. 144; see, 
also, 9 M. 461. This disposes of the second objection. 

The sheriff was bound to obey the order of the court and the consti- 
tution and the law in offering the property for sale in lots of from ten to 
fifty acres, and he very properly refused to sell the land in block to the 
bidder offering fifty-tnree hundred dollars. This disposes of the third 
and last objection. 

Defendant, the Citizens’ Bank, prays an amendment of the judgment 
diszolving the injunction, so as to allow one hundred dollars damages as 
attorney fees ; this should be granted. 

It is therefore ordered that the judgment herein be amended so as to 
condemn plaintiffs to pay defendant one hundred dollars, and that as 
amended it be affirmed with costs. 











No. 6151. 
Maria L. Borron anp Huspanp vs. J. F. SoLLiBeLLos. 


In February, 1874, this court dissolved the injunction, with damages, which plaintiff 
had taken to stop the sale of the undivided half of a plantation and movables 
and crop thereon in the parish of Rapides, belonging to plaintiff, and which had 
been seized by defendant under a judgment against plaintiff in injunction. 

In September, 1874, plaintiff sued out this second injunction to arrest the sale on 
several grounds mentioned in her petition. The evident object of this second 
injunction is to obtain the recognition of the right of a homestead. As plaintiff 
did not have this right when the seizure was made and when the first injunction 
was sued out, she can not be allowed to claim it now. Besides, the thing seized 
and about to be sold is an incorporeal, the undivided half of a certain property, 
and to this the right of homestead does not attach. 

To the notice of seizure plaintiff appended a written waiver dispensing with the 
necessity of advertisement. - This waiver was sufficient, notwithstanding the at- 
torney, about the time the second injunction was sued out, attempted to with- 

draw the waiver. 
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The objection that defendants are attempting to sell without causing the property 
to be divided into lots of from ten to fifty acres is unfounded. As the thing 
seized is an incorporeal (the undivided half of a plantation, movables and prod- 
ucts), it can not be divided into lots and sold as a corporeal immovable is re- 
quired to be sold. 

Furthermore, all these objections come too late. They should have been urged 
when the first injunction was sued out. Plaintiff has abused the equitable writ 
of injunction, for which damages must be imposed. 


PPEAL from the Ninth Judicial District Court, patish of Rapides. 
Orsborn, J. M. Ryan and R. J. Bowman, for plaintiff and appellee. 
ehobert A. Hunter and T. C. Manning, for defendants and appellants. 

Wyty, J. In September, 1873, the defendant, Sollibellos, seized under 
his judgment against plaintiff, Maria L. Borron, wife of James Borron, 
the undivided half of a plantation and the movables and crops thereon, 
in the parish of Rapides, belonging to plaintiff, Mrs. Borron. She en- 
joined the sale, and the court below sustained the injunction; but this 
court in February, 1874, dissolved the injunction with damages. In 
September, 1874, plaintiff sued out this, the second injunction, to arrest 
the sale on the grounds — 

First—That she had withdrawn the waiver of advertisement made by 
her, and the sheriff had notified her to appoint an appraiser without 
making the necessary advertisement. 

Second—That she is entitled to a homestead, a partition having been 
made since the seizure, and the part where the residence is situated 
having fallen to her. 

Third—That she is entitled to a certain credit for the amount stated 
in the petition. 

The court maintained this injunction, and defendants appeal. 

Th evident object of this second injunction is to obtain the recogni- 
tion of the right of a homestead. As plaintiff did not have this right 
when the seizure was made, and when the first injunction was sued out, 
she can not be allowed to claim it now. The thing seized and about to 
be sold is an incorporeal—the undivided half of certain property—and 
to this the right of homestead does not attach. Besides, the evidence 
shows that plaintiff is not entitled to a homestead; that her husband, 
upon whom the support of the family devolves, is an able-bodied man, 
that he recovered from the mixed commission in September, 1874, seven 
thousand seven hundred dollars in gold, and that since February, 1875, 
he and his family have been living at Dayton, Kentucky, for the purpose 
of educating his children. 

To the notice of seizure plaintiff appended the following written waiver: 

“We hereby waive advertisement of the property within described, 
and agree the sale shall have the same effect as if published in the offi- 
cial organ of this parish for thirty days. M. L. BORRON. 


“ Authorized by me, James Borron. 
“ Filed December 3, 1873.” 
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We think this waiver dispensed with the necessity of advertisement, 
notwithstanding the attorneys, about the time the second injunction was 
sued out, attempted to withdraw the waiver. 

The credit on the judgment which plaintiff alleges she is entitled to is 
not supported by the evidence. 

The objection that defendants are attempting to sell without causing 
the property to be divided into lots of from ten to fifty acres is un- 
founded. As the thing seized is an incorporeal (the undivided half of a 
plantation, movables and products), it can not be divided into lots and 
sold as a corporeal immovable is required to be sold. 

Furthermore, we will remark, all these objections come too late; they 
should have been urged when the first injunction was sued out. 

Plaintiff has abused the equitable writ of injunction, and has without 
cause delayed the defendant, Sollibellos, in the enforcement of his execu- 
tion, for which damages should be imposed. 

It is therefore ordered that the judgment herein be annulled, that the 
injunction be dissolved, and that defendant, Joseph L. Sollibellos, re- 
eover of plaintiff and the sureties on her injunction bond, in solido, 
twenty per cent damages on the amount enjoined. It is further ordered 
that plaintiff pay costs of both courts. 

Rehearing refused. 


No. 6027. 
JoHN S. Ricwarpson vs. E. M. CraMer, SHERIFF, ET AL. 


After joining in the appeal the defendants could not ask a dismissal thereof for the 
informality stated. 

Carpenter, to secure the payment of two promissory notes drawn by himself to 
his own order, mortgaged his plantation known as the Willow Glen. The mort- 
gage was in favor of B. B. Thomas or any future holder or holders of said notes 
or either of them. The mortgage has been foreclosed by the present holders 
thereof, and an order of seizure and sale has issued. The plaintiff, the trans- 
feree of Carpenter, subsequently to the service of the notice of seizure, sued out 
this injunction to restrain the sale. 

It is not pretended that the notes do not evidence a valid debt due by Carpenter, the 
maker thereof; whether he owed the nominal mortgagee or not is immaterial. 
A mortgage may be given to secure a future debt. The moment the notes passed 
to Farrar & Dennis, who are the real owners, and became evidence of a real debt 
due by Carpenter, the mortgage to secure the payment attached. 

The court is satisfied that the title set up by plaintiff is a mere simulated one. Car- 
penter remained on the premises; no proof was adduced to establish the verity 
of the sale; the pretended transfer was made after notice of seizure had been | 
served on Carpenter; and Richardson never went into possession after the pre- 
tended sale. Under such circumstances the law presumes simulation. 


4 PPEAL from the Thirteenth Judicial District Court, parish of Madi- 
ZA son. Hough, J. Cobb & Gunby, for plaintiff and appellant. G. 
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Spencer Mayo, W. B. Spencer, and Wells & Corkern, for defendants and 
appellees. 

Wyty, J. On the twenty-first day of July, 1873, Charles Carpenter 
executed two mortgage notes on his plantation known as the “ Willow 
Glen plantation,” one of said notes being for twenty-six hundred dollars 
and the other for five thousand five hundred dollars, both drawn pay- 
able to his own order and by him indorsed; and the mortgage was in 
favor of Benjamin B. Thomas and any future holder or holders of said 
two notes or either of them. 

In January, 1875, Thomas, for the use of Thomas P. Farrar and Elias 
S. Dennis, foreclosed the mortgage by suing out an order of seizure and 
sale. Plaintiff, J. S. Richardson, the transferee of Carpenter, subsequent 
to the service of the notice of seizure sued out this injunction to restrain 
the sale on the following grounds, which he urges in this court: 

First—That Thomas, the mortgagee, was not a creditor of Carpenter; 
the latter never owed him any amount. 

Second—There was no actual seizure made by the sheriff. 

Third—There was no notice served on Carpenter by the sheriff to 
divide the land into lots of from ten to fifty acres. 

The defendants charge that the pretended sale to Richardson by Car- 
penter was a simulation to evade the pursuit of his creditors, and that 
there was no change of possession. They pray for a dissolution of the 
injunction, with damages. 

The court came to the conclusion that the title set up by plaintiff was 
a simulation, and dissolved the injunction with five hundred dollars 
damages and ten per cent interest on the amount enjoined. 

Plaintiff appeals. 

Defendants answered, joining in the appeal, and praying for an increase 
of the damages. Subsequently, they moved to dismiss the appeal for 
the want of citation to all the appellees. After joining in the appeal the 
defendants could not ask a dismissal thereof for the informality stated. 

The motion is therefore denied. 

On the merits, we think the judgment of the court a qua is correct. 

It is not pretended that the notes do not evidence a valid debt due by 
Carpenter, the maker. Whether he owed the nominal mortgagee or not 
is immaterial. A mortgage may be given to secure a future debt. 
D’ Meza vs. Generes, 22 An. 285. 

Here the mortgage to secure the notes made to the order of the maker 
and indorsed by him was in favor of “ Benjamin B. Thomas and any 
future holder or holders of said two notes or either of them.” 

The moment they passed to Farrar & Dennis, the real owners, and 
became evidences of a valid debt owing by Carpenter, the mortgage to 
secure their payment attached. 
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As to the objection there was no actual seizure, we will remark, if this 
be so, then there was no cause for the injunction. If Richardson had a 
valid title, he had no cause to complain until he was disturbed by a 
seizure. 

But an examination of this case satisfies us that the title set up by 
plaintiff was a mere simulation. Carpenter remained on the premises, 
and the law presumes simulation. No proof was adduced to establish 
the verity of the sale. The pretended transfer was made after notice of 
seizure had been served on Carpenter. Richardson never went into 
possession under the pretended sale. 

Judgment affirmed. 


No. 6161. 
Aveustus CHEVALLIER vs. A. J. Dyas AND SHERIFF. 


A. J. Dyas, ajudgment creditor of W. L. Morgan & Co., caused seizure to be made of 
acertain house and lot as being the property of his debtors. Chevallier, the 
plaintiff in this case, enjoined the sale as being the owner of said property. The 
mercantile firm of W. L. Morgan & Co. was composed of said Morgan and Mrs. 
Jane Hooper, wife of Church Hooper, who was introduced in this case as a wit- 
ness on behalf of plaintiff. The judge a quo properly overruled the objection 
made to his testimony on the ground that husband and wife are not allowed by 
law to testify for or against each other. 

Here the controversy is between the plaintiff and the seizing creditor as to the own- 
ership of the property seized. W.L. Morgan & Co. are not parties to the contro- 
versy; they set up notitle tothe property, and have no interest in the result. 
Therefore the evidence of Church Hooper was admissible. 

A second bill of exception was taken to the refusal of the judge to permit the jury 
to prove that their verdict was really for the plaintiff, and that the word “ defend- 
ant” was written in the verdict through error instead of “ plaintiff.” The rul- 
ing was correct. 

A third bill of exceptions was taken to the admission of Chevallier, the plaintiff, to 
show title to the real estate in dispute by parol evidence. The plaintiff first 
established that the public records of the parish of Rapides were destroyed by 
fire, and he swears that his title to this property was destroyed by this accident. 
The testimony was admissible under such astate of things. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Orsborn, J. Jury trial. W. F. Blackman and A. Cazabat, for plain- 

tiff and appellant. R. A. Hunter, for defendant and appellee. 
TaLiaAFERRO, J. A. J. Dyas, a judgment creditor of W. L. Morgan & 
Co., caused seizure to be made under execution of a house and lot in the 
town of Pineville as property of his debtors. Chevallier, the plaintiff 
in this injunction suit, set himself up as the owner of the property thus 

seized, and enjoined the sale of it on that ground. 

The defendant denied that plaintiff ever owned the property seized, 
and prayed a dissolution of the injunction and for one hundred and fifty 
dollars special damages. The jury before whom the case was tried 
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rendered a verdict in favor of the defendant, from which the plaintiff 
has appealed. 

The mercantile firm of W. L. Morgan & Co. was composed of W. L. 
Morgan and Mrs. Jane Hooper, wife of Church Hooper. In this case, 
the husband was introduced as a witness on behalf of the plaintiff, and 
objection being made and overruled, a bill of exceptions was taken, the 
ground being that husband and wife are not allowed by law to testify for 
or against each other. Here the controversy is between the plaintiff and 
the seizing creditor as to the ownership of the property seized. W. L. 
Morgan & Co. are not parties to this controversy. They set up no 
title to the property, and have no interest in the result. We think the 
evidence was admissible. A second bill of exceptions was taken to the 
refusal of the judge to permit the jury to prove that their verdict was 
really for the plaintiff, and that the word “ defendant” was written in 
the verdict through error instead of ‘ * plaintiff. ” The ruling was correct. 
11 La. 141; 12 An. 3. 

A third bill of exceptions was taken to the admission of Chevallier, 
the plaintiff, to show title to the real estate in dispute by parol evidence. 
The plaintiff first established that the public records of the parish of 
Rapides were destroyed by fire in the year 1864, and he swears that his 
title to this property was destroyed by that accident. The testimony 
was admissible under that state of facts. 

There are two other bills of exceptions in the record, which it is un- 
necessary to pass upon in the decision of this case. The evidence, we 
conclude, preponderates in favor of the plaintiff. He swears that he ac- 
quired title to this property in the year 1833 or 1834 from one Tally, and 
that he has been in possession of it ever since; that at the time of the 
seizure the property was not rented; that he sold the property to C. 
Hooper for eight hundred dollars, of which five hundred dollars were 
paid, but no title was ever made, as the contract was that title should be 
made when the remainder of the price was paid; that Hooper failed to 
pay the remainder of the price. 

Labat, a witness, swore that he had known the property for thirty 
years, and that Chevallier was the recognized owner of it, and that he 
has been in possession of it ever since. Hooper swears that, finding 
himself unable to pay finally for the property, he proposed to give it 
back, and that Chevallier in consideration that he had paid two hundred 
dollars, and had re-covered and weatherboarded the house, agreed 
that Hooper might occupy the house four years free of rent, on con- 
dition the latter would pay the taxes and keep up the general repairs on 
the property; and it is for this reason that the property was assessed in 
the name of his wife. That no title was ever made to this property 
either to himself or to his wife. 
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The defendant shows some discrepancy in the testimony of the plain- 
tiff, but on the whole he has himself produced no evidence that over- 
comes that brought forward by the plaintiff. 

It is therefore ordered that the judgment of the district court be an- 
nulled and reversed. Itis further ordered that there be judgment in 
favor of the plaintiff, recognizing him to be the owner of the property in 
controversy as against the defendant, and that the injunction be per- 
petuated, the defendant and appellee paying costs in both courts. 


No. 5536. 
Srate oF LovisiANa vs. Sam MAxweELt. 


The law is that in a prosecution for perjury it must appear on the face of the in- 
dictment that the matter alleged to be false is material. But it is sufficient to 
charge generally that the false oath was material on the trial of the issue upon 
which it was taken; it is not necessary to show particularly how it was material. 
In the information in the present instance the materiality of the evidence is 
charged directly, and the statements in charging the false oath and the cireum- 
stances make its materiality plain. 

Prosecutions for offenses not capital may be by information with the consent of the 
court first obtained. ° 

The objection that the assignment of perjury is upon a question which the State 
had no legal right to ask and which the witness could have refused to answer, is 
not well founded. The State did have a right to ask it; it was material. If the 
answer would criminate the witness he might refuse to answer, and the court 
would not compel a response. Here the witness made no objection to answer. 

It is clear from the record that the particular cause pending in which the perjury is 
alleged to have been committed is sufficiently specified. There is no confusing 
or mixing up of two trials or of two false oaths. 

The information sets out that the oath was administered by “A. W. Moore, clerk of 
the Twelfth Judicial District as aforesaid, then and there having sufficient au- 
thority to administer an oath to the said Sam Maxwell in that behalf.” This is. 
sufficient. 


PPEAL from the Twelfth Judicial District Court, parish of Franklin. 
JA. Taliaferro, J. Daniel B. Gorham, District Attorney, and A. P. Field, 
Attorney General, for plaintiff and appellee. C..H. Ratliff, for defendant 
and appellant. 

TaxiaFERRO, J. The defendant appeals from a judgment sentencing 
him to five years imprisonment at hard labor in the Penitentiary for the 
crime, of perjury. 

Coupled with a bill of exceptions are the following pleas offered on a 
motion in arrest of judgment: 

First—That the materiality of the evidence upon which the offense of 
perjury is assigned is not alleged as the law directs in such cases. 

Second—That the State can not proceed in a case of perjury by way 
of information, but must prosecute by way of indictment or presentment. 
found by a grand jury. 

30 
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Third—That the assignment of perjury is upon a question which the 
State has no legal right to ask, and which the witness could have refused 
to answer. 

Fourth—That it does nct appear from the information upon what trial 
the assignment of perjury has reference to. 

Fifth—lt does not specify any particular cause pending in which the 
assignment of perjury is alleged to have been committed. 

Sixth—The allegation in the information does not set out the charge 
in accordance with the statute laws of the State in this, it does not allege 
that the person who administered the oath had competent authority to 
administer the same. 

Seventh—The information does not show the pending of any cause in 
which the perjury is alleged to have been committed. 

That the points here made by the defense are without weight we think 
is fully shown by the Attorney General,;who answers them seriatim: 

First—The law is “that it must appear on the face of the indictment 
that the matter alleged to be false was material. It is sufficient to charge 
generally that the false oath was material on the trial of the issue upon 
which it was taken; it is not necessary to show particularly how it was 
material.”” Wharton’s Criminal Law, section 2263. In the information 
the materiality of the evidence is charged directly, and the statements 
in charging the false oath and the circumstances make its materiality 
plain. 

Second—This position is erroneous. “ Prosecutions for offenses not 
capital may be by information, with the consent of the court first ob- 
tained.” Revised Statutes, section 977. 

Third—But the State did have a right to ask it; it was material. If 
the answer would criminate the witness he might refuse to answer, and 
the court would not compel a response. Here the witness made no ob- 
jection to answer. 

Fourtti—This, in substance, is the same objection that is set up under 
the first head. 

Fifth—-It is clear from the record that the particular cause pending in 
which the perjury alleged to have been committed is specified. There is 
no confusing or mixing up of the two trials or the two false oaths. 

Sixth—The information sets out that the oath was administered by 
“ A. W. Moore, clerk of the Twelfth Judicial District, as aforesaid, then 
and there having sufficient authority to administer an oath to the said 
Sam Maxwell in that behalf.” 

Seventh—This reason for arrest of judgment is a repetition of the first, 
and has already been answered. 

It is ordered that the judgment appealed from be affirmed. 
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M. Berwin vs. B. WEISS ET AL. 


The question in this case is: Assuming that the wife of Weiss ever had a mortgage 
on her husband’s property, did the mortgage cease absolutely to exist by the 
failure to inscribe it prior to the first of January, 1870, or was it always alive, 
but only not operative until it was inscribed ? 

The mortgage must not be confounded with the inscription. The mortgage is the 
right which is granted to the creditor over the property of the debtor for the se- 
eurity of his debt. The inscription thereof is the notice which is required in 
order to preserve the rights of the mortgagee against third parties. As regards 
its effect on the property of the debtor, there is no difference between a conven- 
tional and a legal mortgage. It has always been necessary to record a conven- 
tional mortgage; but until the adoption of the constitution of 1868: it was not 
necessary to record a legal mortgage. 

The article 123 of the constitution recognized the existence of tacit mortgages, and 
did not prohibit them inthe future. It designated how their existence, to affect 
third persons, should be made to appear. It also provided when those tacit 
mortgages which were in existence at the time of its adoption should cease to 
affect third parties, unless the formalities to show their existence had been com- 
plied with. 

Tacit mortgages must therefore be considered in the same light that conventional 
mortgages are, and are to be governed by the same rules. Under these rules 
the mortgage only took effect from and after its inscription. But from that time 
it was superior to all mortgages which came after it. In this case the mortgage 
of the wife was recorded before the plaintiff's mortgage. It, therefore, has pre- 
cedence over it. 

PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Orsborn, J. Jury trial. R. J. Bowman, for plaintiff and appellant. 

M. Ryan, W. F. Blackman, and R. P. Hunter, curator ad hoc, for Mrs. 

Mary Weiss, defendant and appellee. W. W. Whittington, curator ad hoc, 

for Benjamin Weiss, defendant and appellee. 

Moraan, J. Plaintiff seeks to recover from the defendant, B. Weiss, 
four thousand dollars, and to cause certain property to be subjected to 
the mortgage which was given to secure the debt. 

He also seeks to have annulled as simulated a judgment rendered in 
favor of Mrs. Weiss, the co-defendant, against her husband, in which she 
was recognized as his creditor for a considerable sum, and under which 
judgment the property now sought to be made liable for the plaintiff's 
claim was sold and purchased by her. 

The interest in the case lies between the plaintiff and Mrs. Weiss. 

On the thirtieth of September, 1870, B. Weiss drew up a statement, 
which he swore to, in which he acknowledged that in the year 1866 he 
married Miss Mary Myer, in Philadelphia; that at the time of his mar- 
riage he was a resident of the parish of Rapides ; that since his mar- 
riage he had received, on account of his wife, in cash and available assets, 
the sum of three thousand dollars, being paraphernal funds belonging to 
her and derived from her inheritance as one ofthe heirs of her deceased 
father, which amount he had used in his mercantile business. He there- 


upon acknowledged himself indebted unto his wife in the sum of three 
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thousand dollars, and caused his declaration to be recorded in the office 
of the recorder of mortgages for the parish of Rapides on the date of 
the acknowledgment. 

Plaintiff contends that this claim, if it ever had any legal existence 
(which he denies), is not secired by mortgage because it was not re- 
corded prior to the first of January, 1870, and he invokes the one hun- 
dred and twenty-third article of the constitution, which provides that 
“the General Assembly shall provide for the protection of the rights of 
married women to their dotal and paraphernal property, and for the 
registration of the same; but no mortgage or privilege shall hereafter 
affect third parties unless recorded in the parish where the property to 
be affected is situated. The tacit mortgages and privileges now existing 
in this State shall cease to have effect against third persons after the 
first day of January, 1870, unless duly recorded. The General Assembly 
shall provide by law for the registration of all mortgages and privileges.” 

The acknowledgment of Weiss’s indebtedness to his wife was not re- 
corded until the thirtieth of September, 1870. “Therefore,” plaintiff 
says, “ Mrs. Weiss’s mortgage, if she ever had any, ceased to have any 
effect against third persons before it was recorded, and was consequently 
extinct.” 

Plaintiffs mortgage was recorded after the thirtieth of September, 
1870. 

Mrs. Weiss admits that the failure of her husband to record her mort- 
gage prior to the first of January, 1870, was fatal so far as preserving 
the rank of the mortgage against third persons who had acquired rights 
to or on the property of her husband, but she says that her mortgage 
did not, from that fact, cease to exist. She admits that it lost its rank, 
but that it took effect on his property from the date of its inscription. 

The question, therefore, which we have to decide is this: Assuming 
that the wife ever had a mortghge on her husband’s property, did the 
mortgage cease absolutely to exist by the failure to inscribe it prior to 
the first of January, 1870, or was it always alive, but only not operative 
until it was inscribed ? 

The mortgage must not be confounded with the inscription. The mort- 
gage is the right which is granted to the creditor over the property of 
the debtor for the security of his debt. The inscription thereof is the 
notice which is required in order to preserve the rights of the mortgagee 
against third parties. 

As regards its effect upon the property of the debtor, there is no differ- 
ence between a conventional and a legal mortgage. It has always been 
necessary to record a conventional mortgage, but until the adoption of 
the constitution of 1868 it was not necessary to record a legal mortgage. 
The article 123 of the constitution recognized the existence of tacit 
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mortgages, and did not prohibit them in the future. It designated how 
their existence, to affect third persons, should be made to appear. It 
als> provided when those tacit mortgages which were in existence at the 
time of its adoption should cease to affect third parties, unless the form- 
alities required to show their existence had been complied with. They 
must, therefore, be considered in the same light that conventional mort- 
gages are, and are to be governed by the same rules. Under these rules 
the mortgage only took effect from and after its inscription. But from 
that time it was superior to all mortgages which came after it. In this 
case the mortgage of the wife was recorded before the plaintiff's mort- 
gage. It, therefore, has precedence over it. 

The next question is whether the wife’s mortgage was a reality, or was 
it a mere simulation ? 

The testimony, in our opinion, shows that Weiss did receive some three 
thousand dollars from his wife, which belonged to her, and for the resto- 
ration of which she was entitled to judgment. And this evidence is to 
be found in this suit, and independent of the testimony taken in the 
proceedings under which she had her judgment. 

This opinion renders it unnecessary to consider the several bills of 
exception in the record. 

Judgment affirmed. 

Rehearing refused. 


No. 6149. 
J. W. Hickman et av. vs. C. H. Wiixiert, SHERIFF, ET AL. 


Mary A. Hickman, widow of W. P. Hickman, executed three notes and a mortgage 
in favor of John L. Lee & Co., commission merchants. Subsequently, Samuel 
Mitchell and A. B. Henshaw sued out executory process on the notes aforesaid, 
which had been transferred to them, and the mortgaged property was advertised 
for sale. 

The plaintiffs, who allege themselves to be the heirs of said William P. Hickman, 
deceased, enjoined the sale on the allegations that the said property was pur- 
chased for them by the executor of their father out of and with his funds, and 
the title thereto was taken in the name of their mother, Mary A. Hickman, as 
their tutrix, and that the plaintiffs in the executory proceedings are not the 
legal owners of the said notes, because the firm of Lee & Co. were declared bank- 
rupts within three months of the transfer of said notes. 

The assignees of Lee & Co. intervened, claiming the notes and resisting the sale. 

The defendants in injunction answered by general denial and the averment that the 
said property belonged to Mrs. Hickman by inheritance from her father; and to 
the intervention they interposed a plea to the jurisdiction of the court. 

The evidence is not sufficient to support the claim of the plaintiffs in injunction, In 
regard to the intervention, it was properly dismissed by the court below, as it 
presented an issue belonging to another tribunal. 


PPEAL from the Ninth Judicial District Court, parish of Grant. 
Orsborn, J. J. G. White and T. C. Manning, for plaintiffs and appel- 
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lees. Manning, for intervenors and appellants. R. A. Hunter and R. J 
Bowman, for defendants and appellants. 

Howe tt, J. On the twenty-sixth of December, 1867, Mary A. Hickman, 
widow of Wm. P. Hickman, executed three notes and a mortgage in favor 
of John L. Lee & Co., commission merchants in New Orleans. In No- 
vember, 1873, Samuel Mitchell and A. B. Henshaw each sued out execu- 
tory process on the notes, and. the mortgaged property was advertised 
for sale in January, 1874. The plaintiffs, who are the heirs of said Wm. 
P. Hickman, deceased, enjoined the sale on te allegations that the said 
property was purchased for them by the executor of their father out of 
and with his funds, and the title thereto was taken in the name of their 
mother, Mary A. Hickman, as their-tutrix, and that the plaintiffs in the 
executory proceedings are not the legal owners of the said notes, be- 
cause the firm of J. L. Lee & Co. were declared bankrupts within three 
months of the'transfer of said notes. 

The assignees of J. L. Lee & Co. intervened, claiming the notes and 
resisting the sale. 

The defendants in injunction answered by general denial and the aver- 
ment that the said property belonged to Mrs. Hickman by inheritarce 
from her father, and to the intervention they interposed a plea to the 
jurisdiction of the court. 

Judgment was rendered perpetuating the injunction and dismissing 
the intervention, from which the defendants and intervenors appealed. 

As we think the evidence does not make out the case of the plaintiffs,,. 
upon whom the burden to do so rested, it is unnecessary to pass on the 
bills of exception to its admissibility. No one of the witnesses testifies to 
having ever seen the alleged act of purchase. They simply speak of the 
common understanding in the family and among some of the neighbors 
that the property in question was bought by the executor, who is dead, 
for the minors, with the funds of the testator. The evidence is too vague 
and general to establish title to real property, and especially to overcome: 
the effect of the notarial act of mortgage by Mrs. Hickman, which was 
accepted for the mortgager by a lawyer of high standing, and it is not 
easily presumable that he would have accepted for his clients a mortgage 
from one not an owner of the property mortgaged. 

We think the plaintiffs have failed to sustain their injunction, and that 
the intervention was properly dismissed, as it presented an issue belong- 
ing to another tribunal. 

It is therefore ordered that the judgment dismissing the intervention 
be affirmed, and that the judgment perpetuating the injunctiom be re- 
versed and the injunction be dissolved, with ten per cent on the amounts 
enjoined, plaintiffs to pay costs of the injunction suit in both courts. In- 
tervenors to pay costs of their intervention in both courts. 

Rehearing refused, 
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Succession oF Mitton Taytor. On Petition or Tuomas J. Turoop, 
ADMINISTRATOR, AND OF Mason County Court, or Mason County, KEn- 
TUCKY, AND ON Opposition To Accounts oF Exxrcutor, P. B. Fouxe, 
PuBiic ADMINISTRATOR, (CONSOLIDATED). 


In the matter of this succession, the judgment putting the heirs in possession was 
not the result of fraud. It was done openly and contradictorily with the proper 
parties. 

The heirs having been put in possession, the Second District Court was without 
jurisdiction over the matter in controversy in this proceeding. 

Under the foregoing conclusions the plaintiffs have no interest to contest the ac- 
count filed by the administrator. 

PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
B. R. Forman, for Throop and Macon County Court, plaintiffs and 
opponents, appellants. W. W. Handlin and D. C. Labatt, for defendants 

and opponents, appellees. Hays & New and Ernest Morel, for P. B. 

Fouke, executor, public administrator, appellee. 

Wyty, J. Milton Taylor died leaving a succession in Mason county, 
Kentucky, the place of his domicile,a succession in Hamilton county, 
Ohio, and a succession in this State. On the thirteenth of March, 1870, 
John I. Rickey, the dative executor from Hamilton county, Ohio, caused 
the will of the deceased to be probated in the Third District Court, and 
applied to be appointed dative executor thereof in this State. An oppo- 
sition was filed to his appointment by P. B. Fouke, public administrator, 
who claimed the office himself. The court appointed him, and, on ap- 
peal, the action of the court below wus affirmed. See the case reported 
in 23 An, 22. 

On the twenty-fifth of July, 1871, Mary Jane Taylor, wife of Milton 
Rodgers, was recognized as sole heir of Milton Taylor, deceased, and 
was ordered to be put in possession of all the property and effects of the 
succession, “on the said Mary Jane Taylor Rodgers giving bond with 
good and solvent security in the amount delivered to her by said public 
administrator, conditioned as the law provides in such cases, reserving 
to any heir at law his right to set up any claim he may have against said 
succession.” 

In the application of Mrs. Rodgers, and in this order, the will of Mil- 
ton Taylor, which the court had ordered executed, was entirely ignored—- 
no reference whatever was made to it. 

On the third of August, 1871, Phoebe Ann Duncanson and John James 
Taylor, claiming also to be the children of Milton Taylor, prayed to be 
recognized as heirs and put in possession of two-thirds of the property 
of said succession. Their application was opposed by Mary Jane Rod- 
gers. The controversy was finally settled in favor of said applicants, 
this court holding that “the evidence which establishes the status of the 
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appellee as the child of the deceased, shows with equal clearness that 
the petitioners herein are also his children.” See the case reported in 
24 An. 326, decided in May, 1872. 

On the t-velfth of March, 1872, Thomas J. Throop, “as administrator 
with the will annexed,” representing the estate of.the deceased, by ap- 
pointment of the probate court of Mason county, Kentucky, and as 
attorney in fact for Mason County Court, one of the legatees under the 
will, brought this suit against the public administrator, appointed dative 
executor of the will, and against Mary Jane Rodgers, Phoebe Ann Dun- 
canson, and John James Taylor, claiming to be heirs at law of the de- 
ceased, and he prays that the decree of the thirteenth of March, 1870, 
ordering the execution of Milton Taylor’s will, be-carried into effect; that 
the judgment recognizing said pretended heirs at law, and ordering them 
to be put in possession of the succession, be set aside and annulled; that 
the public administrator be dismissed from the office of dative executor 
for failing to file annual accounts, and for failing to deposit the funds‘of 
the succession in bank according to law; that he be condemned to pay 
ten per cent interest and twenty per cent damages on the amount of the 
funds not so deposited; that petitioner be recognized and put in posses- 
sion of the succession; and if from any cause this relief be refused, that 
petitioner have judgment against the succession for the amount of the 
legacy to the Mason County Court, represented herein by petitioner. 

The court below dismissed the suit on the peremptory exceptions filed 
by the defendants, and, on appeal, its judgment was reversed and the 
case remanded for trial. See the decision reported in 25 An. 446. The 
grounds for the action, as stated in the petition, are: The petitioner is 
administrator “with the will annexed” of the succession at the domicile 
of the deceased in Kentucky, and that the succession in this State is an- 
cillary to that, and by the laws of Kentucky his power as administrator 
is the same as that of executor with seizin; that the judgments he seeks 
to annul were obtained by fraud and false testimony; that these pre- 
tended heirs were adulterous bastards of the deceased, and that their 
mother was a slave, and by the laws of Kentucky and Louisiana they 
are incapable of inheriting from the deceased; that the property in Ken- 
tucky is insufficient to pay the special legacies in the will, especially the 
‘legacy due the Mason County Court (which is capable of inheriting by 
the laws of Kentucky); that the public administrator has failed to ac- 
count annually, according to law, and he has failed to deposit the funds 
of the succession in bank. 

After the case was remanded, Mary Jane Rodgers, Phoebe Ann Dun- 
canson, and John James Taylor answered, and after denying generally 
and specially the allegations of plaintiff, they “admit that they are three- 
fourths white and one-fourth colored, as acknowledged in 1869 by their 
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father, Milton Taylor, in the memorandum to his will; they admit they 
are the natural children, duly acknowledged, of Milton Taylor, and that 
their mother was originally purchased by their father, but was treated 
kindly by him as the mother of his children born in his house; they ad- 
mit that they were born in Kentucky, but were educated by their father 
and brought up in Ohio, where they resided the greater part of their 
lives and where they now reside, and where their father, Milton Taylor, 
made his will and died, having resided there much of his time before his 
death. Respondents deny that their father had any other heirs, and they 
allege that in his will of 1869 he provided liberally for them and their 
children, but that those dispositions are void in Louisiana, and in said 
will of 1869 and the memorandum thereto their said father duly ac- 
knowledged respondents as his natural children, besides having all their 
lives previously to 1869 acknowledged them in his letters, acts, and all 
kinds of private writings. Respondents aver that the property of their 
father, Milton Taylor, in Louisiana, is real property, and that the clause, 
in so far as it disposes of real property in favor of persons whom plain- 
tiff claims to represent, is null and void, for this, to wit: 

First—That the bequest in trust to the Mason County Court is con- 
trary to the law of Louisiana prohibiting substitutions and jidei com- 
missa. 

Second—That the judges of the county court have no interest proper 
in the bequest, and the cestui que trust, or the real beneficiaries, are not 
designated or described with sufficient certainty. _ 

Third—The language of the bequest is imperative, that the commis- 
sioners shall be appointed and the objects of the charity. designated 
(which is even not alleged to have been done), and therefore the trust is 
prohibited. 

Fourth—Not being residuary legatees, the justices of the county court 
can not take the legacy if it be impossible to execute the trust upon real 
property in Louisiana. 

Wherefore respondents pray that the order, which was ex parte as to 
them, ordering the execution of the will of Milton Taylor, so far as it re- 
lates to real property, or its proceeds, in Louisiana, be annulled; that re- 
spondents be recognized as natural children of Milton Taylor, duly ac- 
knowleiged, and put in possession as heirs as against the plaintiff, ac- 
cording to the decrees heretofore rendered in the premises; that plain- 
tiff's demand be rejected with costs, ete. 

After the case had been regularly submitted on the issues stated and 
on the several oppositions to the two accounts filed by the public admin- 
istrator, which will be more fully noted hereafter, the court dismissed, 
for want of jurisdiction, the demand of Thomas J. Throop, “administra- 
tor with the will annexed,” ete., on the ground that the orders for putting 
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the heirs into pogsession, sought to be annulled, divested the court of 
jurisdiction; it also amended the accounts and homologated them. 

From this judgment Thomas J. Throop, administrator, etc., appealed. 

The court committed a manifest error in dismissing for want of juris- 
diction the demand of Throop, the administrator “with the will an- 
nexed,” whose functions are the same as a dative executor. He repre- 
sents the succession at the domicile of the deceased, to which the suc- 
cession here is ancillary. He hasa right, after the debts of the suctes- 
sion here are settled, to demand of the public administrator, who is 
dative executor, the residue of the funds of the estate, in order that the 
will may be carried into effect. 

In Gravillon vs. Richards, executor, 13 La. 39:, it was held: ‘The 
power of our courts to order the remission of funds belonging to a for- 
eign succession opened here to the representatives and creditors author- 
ized to receive them by the courts of the domicile of the deceased, is 
undoubted; every motive of public policy requires such transmission for 
distribution.” 

The orders recognizing as heirs at law the illegitimate colored children 
of Milton Taylor residing in Ohio, and directing that they be put in pos- 
session, are revisable in an action of nullity for fraud by the court which 
rendered them. 

The will of Milton Taylor remains unrevoked, and the public adminis- 
trator, as dative executor, remains in possession of the succession. In 
obtaining these orders these pretended heirs entirely ignored the will of 
Milton Taylor, treating the succession as intestate. 

We are satisfied from the evidence that they committed a fraud in 
withholding from the court, when attempting to prove their heirship, the 
fact that they were the illegitimate children of Milton Taylor by a colored 
woman who was his slave at the time of their birth, and who died his 
slave, and therefore, by the laws of Kentucky, the domicile of their 
origin, they were incapable of inheriting from their father. 

The orders, therefore, obtained by Mary Jane Rodgers, Phoebe Ann 
Duncanson, and John James Taylor must be annulled. These persons 
are, therefore, without interest to contest with plaintiff, Thomas J. 
Throop, administrator, etc., on the question raised in their answer, whether 
the clause of the will conferring. a special legacy on Mason County 
Court contains a prohibited substitution in the meaning of article 1520 
of the Revised Code. 

If, however, the question were raised and answered in the affirmative, 
it would not defeat the demand of the plaintiff, because the various other 
clauses of the will remain in force, not having been attacked, and as ad- 
ministrator “with the will annexed” at the domicile of the deceased, 
the plaintiff, charged with the execution of the will, is entitled to all the 
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funds of the succession here remaining after payment of the debts. 13 
La. 296; 6 An. 151. 

Looking at the accounts filed by the public administrator, and pending 
on the oppositions herein, we find that the proceeds of the sales of the 
succession property exceed in the aggregate twenty-one thousand dol- 
lars, and that the only debt of the deceased in this State was a mortgage 
claim bearing on the propetty amounting in principal and interest to 
$5773. Yet this public administrator, in utter disregard of his duty, and, 
as we find, fraudulently, swells his accounts with false charges, exorbitant 
court charges, and numerous claims not owing by the succession, and by 
these unjust and exorbitant claims, added to the mortgaged debt of 
$5773 actually owing by the deceased, he increases the debit side of his 
accounts and reduces the funds in his hands to a balance only of 
$4058 25, which he acknowledges he owes the succession. 

For the fraud which is manifest in the provisional account, the homolo- 
gation thereof in the judgmeni of the fifteenth of September, 1871, must 
be annulled, as prayed for. 

After examining the evidence bearing on the items of the two accounts, 
we feel constrained to strike therefrom all the items debited, except the 
following, those rejected either not being proved or evidently not owing 
by the succession. Some are correct in part, and will be reduced: 


Item No. 1 Andrew Hero, notary...................0..eeeees $4 00 
Ee, Oe id ne vck ccs c re se nescdesees cudaweened 50 00 
Item No. 3 Hays &.New, attorneys.....................e000- 500 00 
Item No. 4 W. B. Morris, insurance.....................0206s 40 65 
Item No. 7 Lewis et al., appraisers, reduced to............... 8 00 
Item No. 8 Deslonde’s aecount, reduced to.... .............. 190 50 
Thema Wo. 1B. MOtsed 80 CHOGIGOES. .. on. cc ccccccccccsccccccccess 3 00 
Item No. 14 Attorney for absent heirs, reduced to............. 100 00 
SE Fk Be I cig ae weewades Kinane dees cee daccavi 5,773 00 
Item No. 22 Administrator’s commissions..................... 1,000 00 
Item Mo. 38 Trncay, clerics Sees... . 2.2... cece ccccccccccces 101 40 
BE Fee EE 65.0 o wacnccectcsapecessbosscsuaddewis 8 00 
Item No. 27 J.P. Epply’s account. .......0.....ccceeeeceeeeees 209 55 
Item No. 30 Balance of administrator’s commissions.......... 57 64 
Item No. 32 E. Morel, attorney’s fee.............-...00ee eee 250 00 
Item No. 34 Christy, notary........... Goastentsvedduceedewaad 10 00 
Item No. 35 Deslonde’s account, reduced to................055- 60 00 
Item No. 36 Reserved for costs. ............0-- cece eee eee eeee 75 00 
Item No. 43 A. J. Ball........ = Rie tok eA By ey Ca 300 00 
a Ts BR I Gs on cc ice cc sicces Secbeens iceicecsacs 250 00 
BG Ti GS Bee COI oo cece cece decescescvcecscces 250 00 


Item No. 46 Thornton F. Marshall......... prencccdcceessdbses 150 00 
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As the public administrator failed to deposit in bank the funds of the 
estate as required by section seven of the Revised Statutes, he must be 
held liable, as prayed for, to pay twenty per cent per annum interest on 
$13,484, the amount of funds remaining in his hands after filing the pro- 
visional account, from August 21, 1871. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that the orders herein recognizing as heirs Mary Jane 
Rodgers, Phoebe Ann Duncanson, and John James Taylor, and ordering 
them to be put in possession of the succession of Milton Taylor be an- 
nulled; that the judgment homologating the provisional account on the 
fifteenth of September, 1871, be annulled; that all the items on the debit 
side of the two accounts filed herein be rejected, except items numbers 
one, two, three, four, sevén, eight, thirteen, fourteen, seventeen, twenty- 
two, twenty-three, twenty-four, twenty-seven, thirty, thirty-two, thirty- 
four, thirty-five, thirty-six, forty-three, forty-four, forty-five, forty-six ; 
that these items for the respective amounts thereof as stated in this 
opinion, form and constitute the debit sides of said accounts, the credit 
sides remaining undisturbed, and as thus constituted, that said accounts 
be homologated, and the public administrator is hereby ordered to pay 
each item thereof to the creditors therein named; it is further ordered 
that Thomas J. Throop, administrator “with the will annexed,” etc., 
plaintiff herein, recover of the defendant, P. B. Fouke, public adminis- 
trator, dative executor of the succession of Milton Taylor, all the funds 
belonging to said succession remaining after paying the items of said ac- 
counts herein homologated; also, that he recover judgment against him 
for twenty per cent per annum interest on $13,484 from the twenty-first 
day of August, 1871. 

It is further ordered that the succession of Milton Taylor pay costs of 
the court below and appellees pay costs of appeal. 


On REHEARING. 


Morean, J. A further examination of this case satisfies us — 
First—That the judgment putting the heirs in possession was not the 
result of fraud, but that is was done openly and contradictorily with 
the proper parties; 
Second—That the heirs having been put in possession, the Second Dis- 
- trict Court was without jurisdiction over the matters in controversy in 
this proceeding; and 
Third—That under the foregoing conclusions the plaintiffs have no in- 
terest to contest the account filed by the administrator. 
It is therefore ordered, adjudged, and decreed that the judgment 
heretofore rendered in this case be avoided, annulled, and reversed; and 
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it is now ordered, adjudged, and decreed that the judgment of the dis- 
trict court be affirmed with costs. 





Wyty, J., dissenting. In this controversy between the illegitimate col- 
ored children of Milton Taylor and Thomas J. Throop, administrator 
“with the will annexed,” of Mason‘ county, Kentucky, the succession of 
the domicile of the deceased, in regard to the funds of the succession of 
Milton Taylor in the hands of the public administrator, P. B. Fouke, who 
is also a party to this litigation, and who is being proceeded against to 
account for said funds, several important questions arise: 

First—Have these illegitimate colored children any right to interfere 
in this succession and contest the validity of the will of their father, 
Milton Taylor, and resist the demand of the administrator “ with the 
will annexed,” of the succession of the domicile of the deceased, against 
the public administrator, P. B. Fouke, administering the ancillary suc- 
cession here, to recover the residue of the funds of said succession after 
paying the debts of the deceased ? 

These children were the offspring of Milton Taylor by his colored 
concubine, who lived and died a slave in Mason county, Kentucky. 

By the laws of Kentucky, the domicile of their origin, and by the laws 
of this State, where they do not reside, but where they set up the right 
of heirs, these children are incapable of inheriting the property of Mil- 
ton Taylor; and consequently they have no right to attack the will of 
Milton Taylor or any clause thereof, and they are absolutely without 
standing in court to raise any controversy in regard to said succession. 

That there may be no mistake in regard to the incapacity of these 
pretended heirs to inherit by the laws of Kentucky, the domicile of their 
origin, I propose to copy some of the evidence in the record. 

The witness, R. H. Stanton, testifies: “I practiced law in the circuit 
court and Court of Appeals of Kentucky from 1839 until 1868, when I 
became circuit judge of the Fourteenth Judicial District of Kentucky, 
which position I now occupy. * * * An illegitimate child has no 
such heritable blood as to enable it to inherit from its father under the 
laws of Kentucky as they now exist or ever did exist. A child of color, 
that is, of black blood or a negro, can not now and never could, under 
the laws of Kentucky, inherit from its white father. An illegitimate 
child, though of pure white blood, could not inherit from its father un- 
der any circumstances, unless authorized by an act of the Legislature, 
which is sometimes granted. A slave child born of a slave mother could : 
not inherit from its free white father. A child born in slavery of a slave 
mother can not, and never could, by the laws of Kentucky, inherit from - 
its white father.” This testimony in regard to the rights of illegitimate 
colored children by the laws of Kentucky is corroborated by several 
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witnesses, especially by H. Taylor, an attorney-at-law, of Mason county, 
Kentucky. 

In their pleadings these pretended heirs admit that they were born of 
a colored woman, who was the slave of their father, Milton Taylor. 
Furthermore, the testimony of Washington Evans, who was the son of 
this colored woman by a colored man before she became the concubine 
of Milton Taylor, is in the record. He testifies as follows: “I would 
state that at the time Milton Taylor bought my mother she had two 
children, myself and brother; at the time he bought my mother he 
bought my father, whom he sold down the river shortly after. My 
mother then took up with another black man, by whom she had two 
children, both of whom died in infancy. Mr. Taylor drove this black 
man away. and then he had by my mother eight children, all of whom 
are dead, excepting John James, Mary Jane, and Pheebe. I will state 
she (the mother of these children) was the slave of Milton Taylor from 
the time he bought her up to the time of her death. * * * I would 
state that I have stated all the facts, being myself a slave of Milton 
Taylor all the time until the emancipation proclamation, when I was set 
free. I know that their mother was a slave, and they were born slaves, 
and were incapable of inheriting from these causes,” 

The witness Stanton testified on cross-examination that “it would 
have been impossible for a legal marriage to have taken place between 
Milton Taylor and his slave woman, or any other negro woman, either 
in Ohio or Kentucky, as such marriages are forbidden in both States as 
repugnant to natural as well as municipal law.” 

Here these illegitimate children, who were the slaves of Milton Taylor, 
and whose mother, a colored woman, was prohibited by the laws of Ken- 
tucky and of Ohio from marrying Milton Tayior or any other white man, 
come to Louisiana and set up rights as heirs of Milton Taylor which 
they do not possess in Kentucky, their domicile of origin, or at their 
own domicile in Ohio, and rights which would not be accorded to them 
were they citizens of this State. 

We are referred, however, to the cases of Cabellero and Cornelia Hart, 
24 An. 573, and 26 An. 90. In those cases there was a marriage, and a 
majority of the court held that the marriage and acknowledgment were 
sufficient to legitimate the children. 

Here, however, there was no attempt to legitimate by marriage and 
acknowledgment. The parties were prohibited from marrying, the ecol- 
ored concubine of Taylor having died during the existence of slavery. 

It is urged that these pretended heirs are the natural children of Mil- 
ton Taylor, and therefore they inherit his property. They have never 
been acknowledged by him in the manner required by law. 

' The acknowledgment of an illegitimate child shall be made by a dec- 
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_laration before a notary public, in the presence of two witnesses, by the 
father and mother, or either of them, whenever it shall not have been 
made in the registering of the birth and baptism of such child.” Revised 
Code, 203. 

“Such acknowledgment shall not be made in favor of children whose 
parents were incapable of contracting marriage at the time of concep- 
tion.” Revised Code, 204. 

Considering the textual provisions of the Code and the numerous ad- 
judications of this court, the conclusion is inevitable that John James 
Taylor, Mary Jane Rodgers, and Phoebe Ann Duncanson, the illegitimate 
children of Milton Taylor by his colored concubine, are incapable of 
inheriting the property of their father, and they are without an interest 
in this controversy. 

Second—Assuming, however, that they were duly acknowledged 
natural children, and there was no incapacity of marriage of their par- 
ents at the time of their conception, these pretended heirs can not de- 
feat the demand of the dative executor of the domicile of the deceased 
to recover from the public administrator representing this ancillary suc- 
cession the residue of the funds remaining in his hands after paying the 
debts of the deceased; because, if the clause of the will in regard to the 
legacy to Mason County Court be void as alleged, still the other disposi- 
tions of the will, whose validity has not been questioned, should be 
executed; and the dative executor of the domicile of the deceased is 
entitled to the funds of this ancillary succession in order to execute the 
valid dispositions of the will. 

Third—These illegitimate children contend that they have been put in 
possession of the succession by order of the probate court, and there- 
fore the court below was without jurisdiction. 

Is this so? The record shows that the funds in controversy have 
never passed from the hands of P. B. Fouke, public administrator, who 
was appointed dative executor of the will of Milton Taylor. In his ca- 
pacity of dative executor Fouke holds the funds of this ancillary suc- 
cession, and the controversy is who shall recover them, Throop, the 
administrator “ with the will annexed,” whose position is dative executor 
at the domicile of the deceased, or the illegitimate children of Milton 
Taylor? 

Shall the dative executor here give up the funds in his hands after 
paying the debts to the dative executor of the principal succession, in 
order that the valid dispositions of the will shall be executed, or shall he’ 
hand them ovef to the illegitimate children of Milton Taylor? That is 
the question, and the important question, in this case. Until the dative 
executor turns over the funds to these pretended heirs they can not 
be said to have been put in possession of said funds; and while these 
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funds remain in possession of the dative executor the court which ap- 
pointed him has jurisdiction. Indeed, these pretended heirs admit the 
jurisdiction of the court, because in this litigation they are also suing 
the public administrator, who is dative executor for these funds belong- 
ing to the succession of Milton Taylor. Both parties are suing Fouke, 
the dative executor, for the funds. If the court has no jurisdiction of 
the demand of one, it has not of the other. It matters not what im- 
provident orders may have been issued on the ex parte application of 
these illegitimate children, those orders, until executed, can be reviewed 
by an action of nullity, as is now attempted, as well as they could be by 
an appeal. In claiming to be put in possession, these illegitimate chil- 
dren expressly based their claim on the ground that they are natural 
children duly acknowledged, and the order of the judge directs them to 
be put in possession on giving bond as required by law, which they have 
not done. 

Article 927 of the Revised Code declares that “if the succession be of 
the natural father, the natural children by him acknowledged can not be 
put in possession of the succession which they claim until a faithful in- 
ventory has been made of the same by a notary appointed for that pur- 
pose by the judge, in the presence of a person appointed to defend the 
interest of the absent heirs of the deceased, and on giving bond and suffi- 
cient security as prescribed in the following article:” 

Article 928—“ The security to be furnished by natural children put in 
possession of the effects of their father shall be two-thirds of the amount 
of the inventory made thereof. This security shall be given to insure 
the restitution of such portion of these effects which they may be ad- 
judged to restore in case the legitimate heirs of the father should pre- 
sent themselves within three years from the putting into possession, 
after which time this security shall be discharged.” 

Here the testamentary heirs of Milton Taylor, represented by Throop, 
the dative executor of the succession of the domicile of the deceased, 
sue to recover from the ancillary succession the funds remaining after 
the payment of the debts, and they sue to annul the improvident orders 
directing the illegitimate children to be put in possession. Can it "be 
said that these improvident orders have been executed and the court 
has lost jurisdiction, when these illegitimate children have not given 
bond for two-thirds of the inventoried value of the succession as re- 
quired by these orders and as imperatively demanded by the articles of 
the Code to which I have referred ? 

By the articles quoted natural children are prohibited-from being put 
in possession of the effects of their father until they have given bond 
for two-thirds of the inventoried value thereof; and “this security shall 
be given to insure the restitution of such portion of these effects which 
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they may be adjudged to restore in case the legitimate heirs of the 
father should present themselves,” ete. 

They “can not be put in possession of the succession which they claim 
until a faithful inventory has been made of the same by a notary ap- 
pointed for that purpose by the, judge, in the presence of a person 
appointed to defend the absent heirs of the deceased.” * * * The 
provisions of the law quoted are mandatory. They have not been com- 
plied with; and these illegitimate children have not been put in pos- 
session, nor has the probate court lost jurisdiction of the succession. 

I, therefore, dissent inthis case. 


—e 


No. 6221. 
Rosert O. H&BERT ET AL. VS. JOHN H. Jackson, SHERIFF, ET AL. 
General Hebert, by leaving the Federal lines and joining the enemies of the United 
States, forfeited his trust as executor, and the office became vacant. He was 
never re-appointed to the office after the war, and he had no authority to bind or 
to represent the succession of the heirs after the abandonment of the trust. 
PPEAL from the Fifth Judicial District Court, parish of Iberville, 
Dewing, J. George Wailes, R. N. Sims, and A. & E. B. Talbot, for 
plaintiffs and appellees. Samuel Matthews and J. Hamilton Rills, for 
defendants aud appellants. 

Lupe.ine, C. J. In 1861 Mrs. Vaughn died. She left a will, in which 
Paul O. Hébert was appointed testamentary executor. The will was duly 
probated, and Paul O. Hébert qualified as executor early in the year 
1861. After this, Paul O. Hébert joined the Confederate army, and 
during the remainder of the rebellion, in the capacity of an officer in 
said army, he bore arms against his country. ’ 

In the Succession of Poindexter, reported in 19 An. 22, and in the case 
of Vogel, reported in 20 An. 81, it was decided that “ by refusing to take 
the oath of allegiance, and going beyond the jurisdiction of the proper 
authority, (the executor) became functus officio.” 

General Hébert by leaving the Federal lines and joining the enemies 
of the United States forfeited his trust, and the office of executor was 
vacant. He was never re-appointed to the office after the war, and he 
had no authority to bind or to represent the succession of the heirs 
after the abandonment of his trust. 

In April, 1868, Wade H. Gilbert instituted suit against Paul O. Hébert, 
as testamentary executor of Mrs, Vaughn’s es‘ate, for wages for servi- 
ces rendered to-said succession, under a contract with said Hébert as 
executor; and in 1869 Paul O. Hébert, as executor, confessed judgment. 
In 1874 execution was issued under this judgment, and the heirs of Mrs. 
Vaughn enjoined the sale on the ground, among others, that the judg- 
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ment is an absolute nullity, because P. O. Hébert, who alone was cited in 
that suit, was functus officio, and the succession and heirs were not par- 
ties to the suit. The objection is well founded, for the reason above 
stated. A judgment rendered, when the defendants have neither been 
cited nor made an appearance in the suit, is an absolute nullity. The 
article 149 of the constitution has no application to the suit. The judg- 
ment attacked in this case was rendered after the adoption of the con- 
stitution, and the provisions of that article can not by any stretch of 
construction be made to revive a trust abandoned. 

It is therefore ordered that the judgment of the lower court perpet- 
uating the injunction and declaring the judgment in the suit of Wade 
H. Gilbert vs. Paul O. Hébert, executor, null and void, be affirmed with 
costs. 


Wyty, J., dissenting. In April, 1861, the will of Mrs. Harriet Vaughn 
was probated in the parish of Iberville, and Paul O. Hébert was con- 
firmed and qualified as testamentary executor. 

By the terms of the will he had seizin of all the property of the suc- 
cession, consisting principally of a plantation known as “ White Castle 
plantation,” and the slaves and movables thereon. 

The succession has never been settled, and said executor to this day 
holds possession, administering the same as testamentary executor. He 
has been recognized by the court, by the heirs, and by the creditors in 
numerous suits that have been instituted and conducted contradictorily 
with him as testamentary executor. 

Prior to the death of Mrs. Vaughn, Wade H. Gilbert was employed as 
overseer of the “ White Castle plantation,” and he was retained in said 
employment by Hébert when he became testamentary executor in April, 
1861. 

Gilbert remained in charge of said plantation as overseer until Janu- 
ury, 1867. He subsequently died, and his widow and natural tutrix of 
their minor children sued for his salary during the term of said employ- 
ment, and in 1869 recovered judgment on the confession of Paul O. 
Hébert, testamentary executor, for $19,923 56. The widow of Wade H. 
Gilbert and natural tutrix of their iinor children instituted proceedings 
under articles 990, 991, and 992 of the Code of Practice to enforce the 
payment of said judgment, and on the thirtieth May, 1874, the parish 
court made the rule absolute, and ordered the sale of property to pay 
said judgment. The heirs of Mrs. Vaughn filed oppositions, which were 
dismissed, and on appeal the judgment of the parish court was affirmed. 
Plaintiffs, who are the heirs of Mrs. Vaughn, now bring this suit in the 
district court to annul the judgment which the widow and heirs of Gil- 
bert obtained against Paul O. Hébert, testamentary executor, in 1869, on 
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various grounds set out in their petition, and they obtained an injunction 
restraining the sale of property to pay said judgment pursuant to an 
order of the parish court rendered contradictorily with all parties in 
‘interest—the testamentary executor and the heirs. 

As the action to revise the judgment of 1869 is barred by the pre- 
scription pleaded, it is unnecessary to state the grounds of nullity set 
out in the petition, except the averment that said judgment was an ab- 
solute nullity, because Hébert was not testamentary executor in 1869; 
because in August, 1861, subsequent to his appointment as testamentary 
executor, he joined the rebel army and served as an officer therein 
during the war, whereby he became functus officio, and could not there- 
after act as testamentary executor or in any manner represent the suc- 
cession of Mrs. Vaughn. This is a question which, in my opinion, the 
district court was without jurisdiction to entertain; and the judgment of 
the probate court and the letters of executorship whereby Paul O. Hébert 
is now and has since 1861 been administering said succession of Mrs. 
Vaughn, can not be questioned collaterally. The parish court having 
jurisdiction of the succession alone can determine, in the first instance, 
the right of Hébert to administer said succession. 

While Hébert holds letters of executorship, emanating from the pro- 
bate court, and while he is recognized by that court, as he has been from 
April, 1861, to the present day, in all matters and litigations relating to 
the succession of Mrs. Vaughn, and while he remains in possession of 
said succession in the capacity of testamentary executor by authority of 
the probate court, the district court has no jurisdiction to question the 
authority of Hébert to act as executor, much less to decide that from 
any cause his appointment has ceased to be valid, and he no longer has 
authority to represent said succession. 

How can the district court, which can not appoint a curator, an admin- 
istrator, or an executor, and whichis wholly without jurisdiction in pro- 
bate matters (the appointment or authority of an executor being purely 
a probate matter), undertake to decide upon the authority of Paul O 
Hébert to act as testamentary executor of the will of Mrs. Vaughn ? 

If the district court has no jurisdiction to entertain a suit to destitute 

aul O. Hébert of the office of testamentary executor, because it is a 
probate matter confided by the constitution to the parish court, where 
does it get jurisdiction to attack collaterally the judgment appointing 
him, or collaterally to question his authority to act as executor ? 

Where does the district court get jurisdiction to decide that Hebert 
has committed treason against the United States, the greatest crime 
known to the law, and as a consequence thereof he became functus officio, 
and was absolutely without authority thereafter to act as executor of 
the succession of Mrs. Vaughn ? Iapprehend that such a question can 
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not be raised in a State court, much less in a civil suit to which Hébert 
is not a party. 

The incapacity which plaintiffs, the heirs of Mrs. Vaughn and the 
children of Hébert, allege that their father incurred from the part he took 
in the rebellion must be regarded as a punishment for the illegal act cr 
acts committed by him subsequent to his appointment as executor; yet 
there is no law denouncing such punishment, much less authorizing its 
infliction in advance of a conviction after regular trial of the offender. 
Until the government of the United States sees fit to prosecute Hébert 
for the alleged offense, no punishment or penalty affixed thereto can be 
visited on him, especially by a State court in a civil suit to which he is 
not a party. 

In my opinion, Hébert is the lawful testamentary executor of the suc- 
cession of Mrs. Vaughn, of which he has had seizin and control by 
authority of the probate court since his appointment in April, 1861; and 
he should be recognized as such by the district court and by all other 
courts, until he is destituted of the office in a proceeding by the parish 
ceurt of the parish of Iberville, which has jurisdiction of the succession. 
Upon this point the jurisprudence of this court has long since been 
settled. 

In the case of Leckie, tutor, vs. Fenner; 9 R. 189, where the plaintiff 
brought suit as tutor to recover of the defendant in the district court 
certain property and the objection was raised to the authority of plain- 
tiff to sue, and it was denied that he was tutor, upon that issue the 
case was tried and disposed of in the district court. This court said: 
“The judge has not given us any reasons which induced him to dismiss 
the suit; but the counsel on both sides agree that it was because the 
judge thought the appointment of the tutor was illegal and null. In this 
we think the judge erred. We can not undertake to decide whether the 
appointment of the tutor was legal or not; but if it were illegal, the dis- 
trict court of the parish of Ouachita had no power or authority to in- 
quire into it. Asa general rule, one inferior tribunal has no power to 
pass on the decrees or judgments of another, unless they have some ap- 
pellate power; therefore it was said in 6 La. 656, that ‘the correctness of 
the judgment of the court of probates can not be questioned in the dis- 
trict court.’ In 3 R. 130, it was held that the jurisdiction of the court of 
probates can not be inquired into collaterally, and that letters of execu- 
torship were conclusive of what they purport to establish, until they 
have been annulled.” 

Here Paul O. Hébert was duly appointed executor, his letters of execu- 
torship have never been annulled, and he is and has been in possession 
of said succession by authority of the probate court since April, 1861. 

Until he is destituted of office by the probate court, his capacity as 





NEW ORLEANS, APRIL, 1876. 








Hebert vs. Jackson. 


executor can not be questioned in the district court. The position of 
Hébert in regard to this succession is that of mandatary in its simplest 
form. At the time of his appointment there was no incapacity in him 
to perform the trust, and there was no want of authority in the probate 
court which appointed him. Assuming that his conduct during the war 
disqualified him from discharging the duties confided to him, when the 
war ended and the amnesty proclamation was issued, that disqualifica- 
tion, if such there was, terminated, and Hébert could discharge the trust 
until the authority was withdrawn by the court which granted it. 

If General Hébert had appointed an agent in New York before the 
war, that agent might not do an act thereunder to bind his principal 
while the latter was engaged in the rebellion; but when the war ended, 
when the incapacity of the principal ceased, the agent could act under 
the power previously granted until it was withdrawn. So if a merchant 
of New York had appointed General Hébert his attorney in fact before 
the war, the latter might not be able to di$charge the trust during the 
existence of the rebellion; but when the war ended and his incapacity 
ceased he could act as mandatary, unless the power of attorney had 
been withdrawn. In 1869, when the widow and heirs of Wade H. Gil- 
bert recovered judgment against Paul O. Hébert, testamentary executor 
of the will of Mrs. Vaughn, there was no incapacity in him to represent 
the succession then under administration and in his possession by 
authority of the probate court. He could perform the trust, and the 
court which appointed him had not annulled the letters of executorship. 

What were the creditors of that succession to do, when in 1869 they 
found Hébert in possession as testamentary executor, and he was recog- 
nized by the probate court? Was it their duty to sue to destitute him of 
office, because at one time subsequent to his appointment he had served 
as an officer in the Confederate army? If they failed to do so from 
ignorance of the fact that he had engaged in the rebel service, or other- 
wise, are their rights to be destroyed, because they merged their claims 
into judgment contradictorily with him as testamentary executor in 
possession of the succession under authority of the court having juris- 
diction thereof? I think not. I think if the judgment obtained by the 
widow and heirs of Gilbert in 1869 is pronounced an absolute nullity, 
they will be despoiled of their property, because by lapse of time the 
bar of prescription can successfully be opposed to their claim, and this 
is the evident object of plaintiffs. Under the circumstances, I can not 
‘consent that all the acknowledged creditors and all the judgment credit- 
ors of the succession of Mrs. Vaughn have lost their claims, and that 
the plaintiffs, the heirs, can take the property free of liabilities. 

Plaintiffs, however, rely on the cases of the Succession of Poindexter, 
19 An. 22, and the Succession of Vogel, 20 An. 81, to show that by join- 
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ing the Confederate army Hébert became functus officio, and lost all 
right to act as executor thereafter. It is true that a remark like that 
was made in those opinions, but it was not necessary to the decisions, 
and is therefore not authoritative. 

In those cases the question was whether a curator and executor who 
had left the city of New Orleans and had refused to take the oath of 
allegiance were entitled to commissions for the time they were absent 
and beyond the jurisdiction of the court which appointed them. Of 
course during the period of their absence these fiduciaries ought not to 
have been remunerated, because, so far from being beneficial, their ab- 
sence was injurious to the succession. 

This court has frequently held that a curator or administrator whose 
services have not been beneficial to the succession under his ad ministra- 
tion ought not to recover the commissions allowed by law. See the Suc- 
cession of Cabellero, and numerous other decisions of this court. 

Here the case is entirely diferent, and the question is whether a judg- 
ment renderel in 1869 contradictorily with Paul O. Hébert. testamentary 
executor, and in possession of the succession of Mrs. Vaughn by au- 
thority of the court having jurisdiction of said succession, is an abso- 
lute nullity, because he was incapable of representing said succession, 
notwithstanding his letters of executorship have never been revoked. 

For the reason stated I deem it my duty to dissent in this case. 

Rehearing refused. 


No. 5419. 
PETER JOSEPH vs. Davip BIDWELL. 


The article thirteen of the constitution of this State does not enunciate a mere ab- 
straction, but it guarantees substantial rights. To facilitate the enforcement of 
those rights the General Assembly has enacted laws, and it is the duty of courts, 
when called upon.to enforce them. An examination of the evidence in the re- 
cord satisfies this court that the plaintiff was rudely denied admittance to the 
theatre solely on account of his being acolored man. He is therefore entitled to 
damages. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. S&S. Belden and J. Foley, for plaintiff and appellee. R. Shackelford 
and A. P. Field, for defendant and appellant. 

Luverne, C. J. The plaintiff, a colored man, sued the defendant, the 
proprietor of the Academy of Music, a public theatre in the city of New 
Orleans, for five thousand dollars damages for refusing to admit him. 
into the theatre after he had purchased a ticket which entitled him to a 
seat in the parquette of said theatre. The case was tried by a jury, who 
disagreed, and, under the statute of this State, the court discharged the 
jury and rendered a judgment in favor of the plaintiff. 
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We have been unable to discover any thing unconstitutional in the acts 
of 1870 or 1871 referred to by counsel. The provision of the constitution 
of the United States which guarantees trials by jury has no application 
to trials in State courts. This has been repeatedly decided, and is not 
an open question. 

Article thirteen of the constitution declares that “all persons shall en- 
joy equal rights and privileges upon any conveyance of a public charac- 
ter; and all places of business, or of public resort, or for which a license 
is required by either State, parish, or municipal authority, shall be 
deemed places of a public character, and shall be open to the accommo- 
dation and patronage of all persons, without distinction or discrimina- 
tion, on account of race or color.” 

This article of the constitution does not enunciate a mere abstraction, 
but it guarantees substantial rights. To facilitate the enforcement of 
these rights the General Assembly has enacted laws, and it is the duty 
of courts, when called upon, to enforce them. An examination of the 
evidence in this record satisfies us that the plaintiff was rudely denied 
admission to the theatre solely on account of his being a colored man. 
See Sauvinet vs. Walker and Decuir vs. Benson. 

Mr. Justice Taliaferro and I think the amount of damages awarded 
by the lower court not too high, but as a majority of the court do not 
agree in this, the judgment will be reduced to three hundred dollars, with 
interest from the date of the judgment. 

It is therefore ordered that the judgment of the lower court be 
amended by reducing the amount of the judgment in favor of the plain- 
tiff to three hundred dollars, with five per cent per annum from the 
eighth of June, 1874, and costs of the lower court, the costs of appeal to 
be paid by the appellee. 


TALIAFERRO, J., concurring. After avery careful perusal of all the evi- 
dence found in the record of this case, I am well satisfied there has been, 
through the conduct of an agent of the defendant, a wanton violation of 
a right and privilege secured to the plaintiff by the constitution and laws 
of this State as well as by the paramount law of the land. I am equally 
well satisfied that this violation of that right was perpetrated from no 
other consideration than that the plaintiff is a man of color, and that the 
personal indignity offered him proceeded solely from the same cause. 
The violation of the plaintiff's legal right to enter, on the same conditions 
that all other spectators enter, the place of public amusement managed 
by the defendant, renders the latter liable in damages to the plaintiff, for 
the act of the agent under the circumstances of this case must be re- 
garded as the act of the principal. The amount awarded by the lower 
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court as dathages is not exorbitant or unreasonable. The judgment 
ought to be affirmed. 


Wyty, J., dissenting. The defendant, the owner of the Academy of 
Music, a theatre in the city of New Orleans, appeals from the judgment 
of the court a qua condemning him to pay plaintiff, a colored man, one 
thousand dollars damages because the latter was rudely refused admit- 
tance to the entertainment on Saturday evening, March 7, 1874, by one 
David Owen, the doorkeeper of said theatre. The ticket which plaintiff 
presented to the doorke=per cost one dollar at the ticket office, and the 
following is a copy: 

SPALDING & BIDWELL’S 
ACADEMY OF MUSIC. 


ADMISSION TICKET. 


CONTRACT 
Between the Managers of the Academy of Music and the Holder of this 
Ticket : 
It is agreed, and this ticket is sold with the understanding, that the 
management shall have the right to refuse admission to the holder upon 


returning the regular price of the ticket. 


After being refused admittance by the doorkeeper, plaintiff did not ap- 
ply to the office for a return of the price of the ticket, and it has not 
been returned to him. 

Defendant, who was at the time sick and knew nothing of the conduct 
of the doorkeeper on this occasion, was sued a few days thereafter by 
plaintiff for five thousand dollars damages. 

Under article thirteen of the constitution and act No. 38 of the acts of 
1869, an act to enforce the same, plaintiff had the same right to enter the 
theatre as any other citizen, but he had no greater right. The fact that 
he was a colored man ought not to give plaintiff the right to recover a 
larger amount of-damages against defendant than if he were a white 
man. The law of the State, as I understand it, in regard to the right to 
recover for a breach cf contract or for damages arising ex delicto gives 
no greater remedy to one class of citizens than.to another. If a white 
citizen may not recover one thousand dollars for a breach of contract, 
the consideration of which was one dollar, a colored citizen ought not 
simply because of his color. 

If a white citizen could not recover damages ex delicto from Bidwe!l 
because, like plaintiff in this suit, he failed to allege and prove that de- 
fendant could have prevented the damage occasioned by his servant, the 
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doorkeeper, but failed to do it, plaintiff, a colored man, ought not to re- 
cover. 


To discriminate in favor of a colored man in administering the law, or 
in enforcing an obligation arising from a breach of contract or ex delicto, 
would be to destroy that equality before the law which the constitution 
of 1868 and the recent amendments to the constitution of the United 
States were intended to accomplish. They were never intended to con- 
fer on the colored citizen greater rights than the white citizen is per- 
mitted to enjoy. 

Viewing the case, therefore, without regard to the color of plaintiff, I 
think the court erred in condemning defendant to pay one thousand dol- 
lars damages because his doorkeeper rudely refused to admit plaintiff to 
the theatre on Saturday evening, March 7, 1874. 

Plaintiff wholly failed to allege and prove that defendant authorized 
the conduct of the doorkeeper on the occasion referred to, or that he 
could have prevented the damage but failed to do so. 

“Masters and employers are answerable for the damages occasioned 
by their servants and overseers in the exercise of the functions in which 
they are employed. Teachers and artisans are answerable for the dam- 
age caused by their scholars or apprentices while under their superin- 
tendence. In the above cases responsibility only attaches when the 
masters or employers, teachers and artisans, might have prevented the 
act which caused the damage and have not done it.” Revised Code, 2320. 

The same article was in the previous Codes of this State, and has been 
frequently interpreted by this court. In 1830, in the case of Palfrey vs. 
Kerr, 8 N. 8. 503, which was an action for damages for the acts of an 
agent or servant, this court held “ that plaintiff can not recover, because 
he has not shown that the defendants could have prevented the acts 
from which the damages they claim are said to have resulted.” 

In 1835, in the case of Keene vs. Lizardi, 8 La. 26, this court held that 
“smart-money or vindictive damages can only be given against the 
wrong-‘loer or offender by way of punishment; but not against persons 
who are only consequentially liable on account of their relation to the 
wrong-doer, as the principal for the acts of the agent.” 

In 1840, in the case of Ware vs. Barataria and Lafourche Canal Com- 
pany, 15 L. 170, this court held that “ masters and employers are respon- 
sible for the damage occasioned by their servants and overseers in the 
exercise of their functions, but this liability only extends to cases where 
the masters or employers might have prevented the act which caused 
the damage and did not.” 

In Duncan vs. Hawks, 18 La. 518, and in numerous other decisions, the 
same ruling was had. 

Under the well-settled jurisprudence of the State -plaintiff can not 
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recover against defendant ex delicto, because he failed to allege and prove 
that the wrongful act of the doorkeeper was authorized by the defend- 
ant, or that he could have prevented the damage, but failed to do so. 
Can he recover ex contractu or for breach of the contract which arose 
when he acquired the ticket? It is proved that for many years all tick- 
ets have issued for.admittance to this theatre with a condition annexed 
just as the one which plaintiff acquired; that this condition is attached 
to all tickets that are sold for the theatre owned by defendant. The con- 
dition is a part of the contract. 

Now the question is, not whether plaintiff was entitled under the arti- 
cle of the constitution and the statute quoted to enter the theatre upon 
paying the usual price, one dollar, but whether, having purchased a 
ticket with the condition attached “that the management shall have the 
right to refuse admission to the holder upon returning the- regular 
price,” plaintiff can recover smart-money or vindictive damages against 
defendant, because the doorkeeper rudely refused to admit him on Sat- 
urday evening, March 7, 1874. 

If the condition was not in violation of a prohibitory law or against 
public policy, and I can not see that it is, it is a part of the contract and 
can not be separated from it; and it must be considered in determining 
whether there was a breach of contract. It is the law between the par- 
ties. The ticket with the condition attached is produced in evidence by 
plaintiff to show his right to enter the theatre when he was wrongfully 
denied admittance by the doorkeeper. And upon this contract or rather 
upon the breach thereof I do not find that plaintiff is entitled to vindic- 
tive damages against defendant. 

Like the breach of any other contract, he is entitled only to the dam- 
ages he sustained. The evidence fails to show that he sustained any 
damages beyond the value of the ticket and the costs of this litigation. 

Now, whether Bidwell is entitled to obtain license and conduct a thea- 
tre upon issuing tickets as he does is a question not presented in this 
case. And whether plaintiff had the right under the statute carrying into 
effect the thirteenth article of the constitution to demand an uncondi- 
tional ticket, and if refused to claim damages, is also a question not pre- 
sented in this case. 

In the purchase of the ticket with the condition attached plaintiff 
made a contract with defendant which precludes the idea of vindictive 
damages for a breach thereof; and if he fails to recover what was not 
contemplated in his contract he will be without cause to complain. 

For the reasons stated I dissent in this case. 


Moraan, J., dissenting. I think, as the laws now stand, that the plain- 
tiff had the right to occupy the seat in the defendant’s theatre which his 
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ticket called for, and had the defendant been present when the plaintiff's 
access to the seat was denied him, or had he authorized his employee to 
refuse to the plaintiff the exercise of his rights, I should agree with the 
majority as to the amount of damages allowed. But the defendant was 
not present, and his employee was not authorized by him to act as he 
did, Still, he is responsible for the illegal act of his employee (who still 
remains in his employ), and I think he should be made to pay for his il- 
legal and improper conduct. I think a judgment for one hundred dollars 
would be reasonable and proper. 


No. 6060. 


Strate oF LovIsIANA vs. ALLEN PHILLIPS AND JOHN REID. 


This case is before this court on an assignment of error patent upon the record, 
viz.: that it does not appear from the record herein filed that the jury who tried 
the accused were sworn before the trial of the cause. This objection is fatal and 
seems to be settled in criminal jurisprudence. 

PPEAL from the Fifth Judicial District Court, parish of East Baton 
ti Rouge. Dewing, J. Criminal case. Alvan E. Read, District At- 
torney, and A. P. Field, Attorney General, for plaintiff and appellee. 
George A. Griffith, for defendants and appellants. 

TatiaFERRO, J. The defendants appeal from a judgment sentencing 
them to two years imprisonment in the State Penitentiary at hard labor. 

The case is before us upon an assignment of error patent upon the 
record, viz.: that it does not appear from the record herein filed that the 
jury who tried this case were sworn before the trial of the cause. 

It seems to be settled in criminal jurisprudence that the record of con- 
viction should show that the jurors who tried the issue were sworn. 

In the case of the State vs. Gates, 9 An. 94, where this question was 
directly presented, this court said: “The original entry on the minutes 
enumerates the jury, but does not state that they were sworn, and this 
material fact can not be supplied by the presumption of omnia rite acta, 
but should appear upon the record itself.” Various authorities were 
cited. 

The facts in regard to what appeared upon the record in that case are 
identical with those in the case at bar. 

It is ordered that the judgment appealed from be annulled and re- 
versed. It is further ordered that this case be remanded for a new trigl. 


Luverne, C. J., dissenting. The only assigned error deemed import- 
ant by the court is that the record does not show that the jurors who 
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tried the prisoners were sworn. It has been repeatedly decided by this 
court that objections to the qualification of the jurors who tried the pris- 
oner will not be listened to, unless urged at the time of their selection 
and before trial. So that one convicted by an illegal jury can not object, 
because he is presumed to have waived his right to object; but, accord- 
ing to the opinion just read, if the clerk fails to note that the jurors were 
sworn, he may urge this objection after conviction, because nothing can 
be presumed against a criminal. I can not assent to this. It is morally 
certain that the jury is sworn in all cases. This results from the manner 
in which the jurors are selected and sworn in courts, and I can not con- 
ceive how it is possible to fail to swear a jury in any case. 

The decisions cited do support the opinion of the majority of the 
court, but the reason for the position is not a good one according to my 
understanding ; nay, it is no reason at all. Because it has been usual for 
the records in criminal cases to show that the jurors were sworn is not 
a reason for saying that the record is fatally defective, even if the maxim 
“ omnia rite esse acta” can not be applied in criminal cases. But I do not 
assent to the proposition that this maxim can never apply to criminal 
proceedings. I admit that all presumptions are in favor of the inno- 
cence of the accused, but that is not incompatible with the application of 
the maxim omnia rite acta. The one applies to the evidence and to the 
accused; the other applies only to the acts of the officers of courts. In 
fact, the position maintained by the majority of the court violates the 
first-mentioned maxim by assuming that the officers of the court have 
been guilty of a dereliction of duty. 

I therefore dissent. 

Mr. Justice Wyly concurs in this opinion. 


° No. 4730. 


IN THE MATTER OF THE Succession OF Mary Carroti, DECEASED, WIFE 
oF J. M. SHAFER. 


About nuncupative testaments made by public act article 1572 of the Civil Code says: 
“ This testament must be signed by the testator. If he declares that he knows 
not how or is not able to sign, express mention of his declaration as also of the 
cause that hinders him from signing must be made in the act.” 

The only mention made in this case is, “ that the testatrix, being illiterate, has made 
her mark.” This is not sufficient; the will is null and void. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 

J. McGloin & Nixon, for Wm. Carroll, plaintiff and appellee, pray- 

ing to be appointed administrator and forthe nullity of the will of Mary 

Carroll. Alfred Grima, for J. M. Shafer, universal legatee and testa- 
mentary executor, defendant and appellant. 
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Moraan, J. The object of this suit is to annul the will of Mary 
Carroll on several grounds; among others, that the pretended will, 
which is in the nuncupative form, by public act, is not signed by the tes- 
tatrix. The notary declares that the testatrix, being illiterate, has made 
her mark. 








Upon this part of the case, the only one necessary for us to consider, 
the district judge has, in support of his judgment, which annuls the 
will, given reasons which are entirely satisfactory, and we adopt them: 
We agree with him, also, in his conclusion that there is no necessity for 
an administration, the rights of all parties to such a cause being reserved 

to them. 

' Therefore, for the reasons assigned by the district judge on the point 
here noticed, 

The judgment is affirmed. 

Rehearing refused. 


EXTRACT 
From the Decision of the Judge of the Second District Court, containing the 
Reasons adopted by the Supreme Court in Their Judgment in the Mat- 
ter of the Succession of Mary Carroll, Wife of Shafer. 


* * * x * * * 

Another alleged ground of nullity is, that the will does not bear the 
signature of the deceased, but purports to have her mark affixed to the 
same, although there is no declaration on the part of said testatrix set- 
ting forth an inability to sign the same or setting forth the cause of said 
disability. This is a serious cause of complaint. 

The will states “that the said testatrix, being illiterate, has made her 
mark.” It is not signed by the testatrix. She has affixed her mark 
thereto. * 

About nuncupative testaments, made by public act, article 1572 of the 
Civil Code says: “ This testament must be signed by the testator. If he 
declares that he knows not how, or is not able to sign, express mention 
of his declaration, as also of the cause that hinders him from signing, 
must be made in the act.” 


The mention made is, that the testatrix, being illiterate, has made 
her mark. . 

As stated herein above, in the case of Mrs. Margaret Brand vs. N. A. 
Baumgarden, testamentary executor, et al., the Supreme Court has rec- 
ognized the French doctrine of .equipollentia, and held that the words,in 
a testament: ‘The testatrix, having declared that she could not write, 
has made her usual mark,’ are equivalent to the declaration that she did 
not know how to sign. 


But the words “the testatrix, being illiterate, has made her mark,” 
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are certainly not olauans to the words that said testatrix ‘ could not 
write, has made her usual mark,’ or to those * that said testatrix did not 
know how to sign.’ 

“Tlliterate,” says Webster, means “unlettered, ignorant of letters or 
books, untaught, unlearned, uninstructed in science.” 

In Bouvier’s Law Dictionary I find that the word illiterate means 
unacquainted with letters. Hence it follows that very often illiterate 
persons can sign their names. . 

We meet every day with persons who are illiterate and who can sign 
their names. See the example cited by Bouvier under the verbo: illiterate. 
“To induce an illiterate man, by false representations and false reading, 
to sign a note for a greater amount than that agreed on, is indictable as 
a cheat.” 

This example sustains the position here assumed, that from the fact 
that a person is illiterate it can not be concluded that he knows not how 
to write or sign his name. 

But it was admitted on the trial of this cause that the testatrix 
herein “ did not know how to write or sign her name,” and it is contended 
that courts must act upon the proofs introduced without objection, and 
a fortiori, upon admissions of parties; and that plaintiff has nothing to 
fight for, he having lost all grounds in the present instance from the mo- 


ment that it is admitted that the testatrix did not know how how to sign 
her-name or wri‘e. 


“Le testament est le triomphe de la libert’ dans le droit civil,” says 
Troplong. Droit Civil Expliqué. Donations et Testaments. Préface, 
page 11, vol. 1. 

At page 356, volume iii. of the same work he says: “Un des points 
sur lesquels l’intervention régulatrice de la loi civile est le plus nécessaire, 
c’est la forme*des testaments. II faut des rdgles précises -pour que la 
volonté des mourants se montre avec certitude et qu’on n’abuse pas de 
jeur faiblesse ; mais il faut que ces régles soient simples, claires, acces- 
sibles 4 tous. L’équité se révolterait contre des formalités minutieuses, 
inspirées par un esprit d@’hostilité et non par un esprit de protection. Un 
droit sacré dans son essence, comme I’est le droit de propriété, doit étre 
traité favorablement dans son exercice; il ne doit pas étre environné 
d’embiiches.’ 

Marcadé, vol. iv. p. 22, says: “Tl faut, du reste, dans l’interprétation 
des lois concernant les formalités des testaments, et par conséquent dans 
lapplication des régles qui précédent, ne pas perdre de vue le bit par- 
ticulier que le législateur s’est proposé en réglant les formalités spéciales 
a chaque forme de testament. Ainsi, dans le testament olographe, la 
loi, par les formalités prescrites, a voulu s’assurer que ce testament est 
l’ceuvre entiére et exclusive du testateur; dans le testament par acte 
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public, que la derniére volonté du testateur a été écrite d’une maniére 
absolument conforme & sa déclaration.” 

Upon these principles, coupled with the adr-issions of Mrs. Carroll, 
it is urged that there can be no doubt that the testament contains the 
free expression of the will of the testatrix, as she intended it, and abso- 
lutely in conformity with her declaration. It is therefore stated that I 
ean not annul this will. 

But can I take under consideration the admissions of plaintiff? Can 
I say that they cure the defect of the will? 

Article two of the Civil Code: “Law orders and permits and forbids; 
it announces, rewards, and punishes, ctc. 

Article twelve: ‘ Whatever is done in contravention of a prohibitory 
law is void, although the nullity be not formally directed.” 

Now article 1572 says: “If the testator declares that he knows not 
how, or is not able to sign, express mention of his declaration, as also of 
the cause that hinders him from signing, must be made in the act.” 

“Mais toutes les fois qu'il s’agira de la forme de l’acte, ce qui y 
manque d’essentiel, comme une date, ou une autre chose semblable, ne 
pourra ¢tre suppléé qu’en puisant dans le testament méme et non 
ailleurs. Si les preuves extrins¢éques sont sans valeur, parceque dans 
tout ce qui tient aux solemnité¢s, le testament doit suffire & lui-méme.” 
Troplong, iii. Donations and Testaments, p. 386, sec. 1462. 

The same doctrine seems to have been sustained by our Supreme 
Court. 

“Formalities in a will are matters of strict law, and it is null if-they 
be not complied with, however strong the moral evidence that it truly 
embodies a testator’s last dispositions.” Lewis vs. Lewis, 5 La. 387; 
Gaudé vs. Baudoin, 6 La. 725. 

“An act, the real object of which is a disposition mortis causd, if executed 
without the legal formalities, is void.” Brittain vs. Richardson, 3 R. 78. 

The will makes full proof of itself, and must show on its face that all 
the formalities required have been complied with. C. C. 1640; 16 La. 80 ; 
12 R. 35; 7 An. 484; 10 An. 212. 

When all the legal requisites do not appear from the will itself, it 
must be declared null, because no omission to mention them can be sup- 
plied by testimony. C. C. 1588; Swift vs. Swift, 9 An. 117; Falkner vs. 
Friend, 1 R. 48. 

A nuncupative will by public act must bear upon its face the evidence 
that all the formalities required by law for its validity have been observed 
by the notary in drawing the testament. No. 1485; Succession of Wil- 
kin ; 21 An. 115. 

I believe, therefore, that I am compelled to declare the last will or 
testament of the late Mary Shafer null and void. 
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F. Sttvert MARIONNEAUX ET AL. vs. Succession oF F. Norpert Manrion- 
NEAUX. 

All orders and rulings of court rendered in all contestations pending the operation 
of the partition before the notary are interlocutory, and any party feeling ag- 
grieved has his remedy, and may be relieved when the partition is presented for 
final homologation; and it is 'from the judgment thus rendered that an appeal 
would lie, subjecting the whole proceedings and all interlocutory orders to re- 
vision by this court. 

f g-nens from the Fifth Judicial District Court, parish of Iberville. 

Dewing, J. Samuel Matthews and £. B. Talbot, for plaintiffs and ap- 
pellants. George Wailes and Barrow & Pope, for defendant and appel- 

lee. . 

Luverne, C. J. Two appeals have been taken in this case, one for an 
order homologating the report of experts and the other from an order 
directing a partition to be made in kind, and referring the parties to a 
notary to complete the partition. A motion has been made in this court - 
to dismiss these appeals, on the ground, among others, that the orders 
appealed from are interlocutory only, and do not work an irreparable 
injury. Whatever may be done by the notary will only amount to a 
projet for a partition, which will not bind any one until the same shall 
have been presented to the court for final homologation; and from that 
judgment of the court, homologating the partition, any one interested 
can appeal. 

This court said in the case of Gay vs. Marionneaux et al. that, “ accord- 
ing to said article all orders and rulings of courts rendered on all con- 
testations pending the operation of the partition before the notary are 
interlocutory, and any party feeling aggrieved has his remedy, and may 
be relieved when the partition is presented for final homologation, and it 
is from the judgment thus rendered that an appeal would lie, subjecting 
the whole proceedings and all interlocutory orders to revision of this 
court.” 20 An. 358; C. C. 1270, 1290, 1297, 1298, 1299; 1 Rob. 415: C. P. 
1028, 1029; 1030; C. C. 1304. 

The evil effects of a contrary practice were shown in the case of Babin 
vs. Nolan. 

It is therefore ordered that the appeals be dismissed with costs. 


Wyty, J., dissenting. I think the order appealed from works an irrep- 
arable injury, and an appeal lies therefrom under the express provisions 
of the Code of Practice and numerous decisions of this court. I there- 
fore dissent. 

Rehearing refused. 
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No. 5768. 


Stare oF Lovisiana vs. CHARLES CrLinton, AvpIToR, AND ANTOINE Dusr— 
cLET, TREASURER. Winurams & Gvuion, INTERVENORS.* 


e 

The State has enjoined the Auditor and Treasurer from paying the coupons attached 
to the bonds issued under act No. 95 of 1871, on the grounds that the issue of said 
bonds, amounting to two million five hundred thousand dollars, was in contra- 
vention of the constitutional amendment, and said bonds are not valid obliga- 
tions of the State. To decide this question it is necessary to examine the acts of 
1869, 1870, and 1871 which were passed on the subject. 

The obligation of the State under the acts of 1869 and 1870 adverted to was to guaran- 
tee the second-mortgage bonds of the New Orleans, Mobile, and Chattanooga 
Railroad Company on each section of forty miles “which said company shall con- 
struct” within the time mentioned in said acts, after the act of mortgage on said 
section so constructed shall have been delivered to the Governor, approved by 
him, and recorded in the office of the Seeretary of State. 

This was the subsisting »bligation of the State when the constitutional amendment 
limiting the State.debt to twenty-five million dollars went into operation in No- 
vember, 1870. As the amount of that limitation had already been reached, the 
General Assembly could not create a debt thereafter. 

Notwithstanding the existence of this constitutional limitation, the General Assem- 
bly passed act No. 95, approved the twentieth of April, 1871, which provides, 
among other things, that the Governor is authorized to subseribe for twenty-five 
thousand shares of one thousand dollars each of the capital stock of said corpo- 
ration on behalf of the State, and to receive the certificate of stock therefor as 
payment shall be made for the same, ete., and further declares that the subserip- 
tion for stock and the issue of the bonds aforesaid are intended to extinguish 
the obligation of the State to indorse or guarantee the second-mortgage bonds 
of said corporation under the act of the General Assembly relative to said cor- 
poration, approved February 21, 1870, and as a discharge of either party from all 
obligations for the issue, indorsement, guarantee, and security of said mortgage 
notes, as provided for in the fourth section of said act; it is provided that the said 
corporation shall comply with certain conditions, formalities, and stipulations, 
and shall obligate itself to commence that part of its railroad from Vermilion- 
ville to Shreveport within six months, and to complete the same within the time 
limited therefor in the said act. 

On the twenty-fourth of April, 1871, four days after the passage of this act. the Gov- 
ernor issued to said company bonds of the State amounting to two million five 
hundred thousand dollars, notwithstanding the fact that the railroad from Ver- 
milionville to Shreveport had not been located, and not a particle of work had 
been done by the said company. 

Indeed, the record shows that there never has been even a survey and location of 
that branch of the railroad as contemplated by the act, and all the work that has 
ever been done by said company thereon consists of a ditch 291 feet long, six 
feet wide, and one and a half deep, proved to be worth twelve dollars. That is 
the extent of the labor of said company on the road from Vermilionville to 
Shreveport after the expiration of five years, the period within which they were 
required to finish the whole line. 

The obligation of the State to guarantee the second-mortgage bonds of the New Or- 
leans, Mobile, and Chattanooga Railroad Company had lapsed, because the sail 
company failed to complete the first section of forty miles of the main line by 
the eighteenth of January, 1871, and failed to achieve other works and fulfill other 
obligations according to specifications in said act of 1870. 

Under these circumstances the act of the twentieth of April, 1871, and the issue 
thereunder by the Guvernor of bonds to the amount of two million five hundréd 
thousand dollars was the creation of a debt in contravention of the constitu- 
tional limitation which went into force in November, 1870, 

The conditions precedent having not happened, the conditional obligation of the 
State resulting from the legislation of 1869 and 1870 has not ripened into an 
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unconditional obligation ; it can never ripen into one, because the period within 
which it might become so by the performance of the conditions imposed on said 
company have all passed, and the conditional obligation of the State to sajd 
company has lapsed. 

As these bonds bear date subsequent to the adoption of the constitutional amend- 
ment, all persons acquiring them were charged with notice of the existence and 
effect of that amendment; they were charged with notice that in 1871 it was not 
in the power of the General Assembly and the Governor to bind the State by the 
issue of these bonds as a substitute for the obligation to indorse the second- 
mortgage bonds of the New Orleans, Mobile, and Chattanooga Railroad Com- 
pany, because said obligation was conditional, and it could only become binding 
on the State upon the happening of the conditions precedent, and they might 
never happen. 

The issue of these bonds as a substitute for a debt that did not exist, and that might 
never exist, was to all intents and purposes the creation of a debt in 1871, in con- 
travention of the constitutional amendment. 

PPEAL from the Superior District Court, parish of Orleans. Hav- 
kins, J. A. P. Field, Attorney General, Henry C. Dibble, Assistant 

Attorney General, J. B. Cotton, and J. Q. A. Fellows, for plaintiff and ap- 

pellee. Kennard, Howe & Prentiss, for intervenors and appellants. 

Wryty, J. The State enjoined the Auditor and Treasurer from paying 
the coupons attached to the bonds issued under act No. 95 of 1871, on 
the ground that the issue of said bonds, amounting to $2,500,000, was 
in contravention of the constitutional amendment, and said bends are 
not valid obligations of the State. 

‘The New Orleans, Mobile, and Chattanooga Railroad Company inter- 
vened. 

The case was before this court in 1874, and it was remanded. Before 
the trial on the remandment, Williams & Guion, holding certain bonds 
of this issue, intervened, setting up their right as third holders to obtain 
payment of the coupons and to have their bonds declared valid. 

The court perpetuated the injunction and decreed said bonds to be 
void. Thereupon the intervenors, Williams & Guion, appealed. 

It will be necessary to examine the provisions of the acts of 1869, 1870, 
and 1871 in order to determine whether the bonds in question are valid. 
By act No. 26 of 1869 it was provided the New Orleans, Mobile, and 
Chattanooga Railroad Company shall complete the first section of forty 
miles within one year from the survey and location, and the whole road 
to Houston, Texas, within three years and six months from the survey 
and location, eight months being allowed for making the survey and lo- 
cation; “and in case of the failure of said company to survey, locate, 
and construct the said main line of said railroad within the State of 
Louisiana, in the manner and within the time limited in this section of 
this act for such survey, location, and construction, the obligation of the 
State of Louisiana, by virtue of this act, to guarantee the second-mort- 
gage bonds of said company (as in this act provided) for or upon that 
portion of the said main line of railroad not constructed within the time 
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limited, shall cease and determine, and none of said second-mortgage 
bonds for or upon that portion of said main line of railroad, not con- 
structed within the time limited, shall be guaranteed by the State of 
Louisiana. But no failure of the company to complete said railroad 
shall effect or forfeit the rights of said company to maintain and enjoy 
such portions of its railroad as it shall have completed, nor any other 
rights or franchises secured to said company under its charter, or by the 
laws of the State of Louisiana, or of any other State relating thereto.” 

By act No. 31 of 1870 it is provided, among other things, “that the 
said company be and is hereby empowered and authorized to locate, 
construct, and build, and thereafter to own, maintain, manage, and use a 
railroad with one or more tracks and suitable turnouts, from any point 
upon the main line of its railroad, as the same has been or may hereafter 
be located in the parish of St. Martin, or in the parish of Lafayette, 
northwesterly, on such a course or route as the directors of said com- 
pany may deem most expedient and for the interest of said company to 
adopt, toward and to Shreveport, in the parish of Caddo, via Alexandria, 
in the parish of Rapides; * * * provided, however, that such of the 
provisi-ns of the act entitled ‘an act to expedite the construction of the 
New Orleans, Mobile, and Chattanooga Railroad Company in the State 
of Louisiana,’ approved February 17, 1869, as relate to the guarantee of 
the second-mortgage bonds of said company shall be applicable only to 
such parts or portions of the said lines of railroad to Shreveport, and to 
said point in the parish of West Baton Rouge, as shall be surveyed, lo- 
cated, and constructed within five years from the acceptance of this act 
by said company; and said provisions of said act shall be applicable to 
such parts or portions of the said last-men*ioned lines of road as shall 
be-surveyed, located, and constructed within the time last aforesaid.” 

But what are the provisions of the act of the seventeenth of February, 
1869, which relate to the guarantee of the second-mortgage bonds of 
said company? As they are made applicable to the branch road to be 
extended to Shreveport, it is important to determine the obligation of 
the State arising from said provisions. 

Section one of said act provides that “the New Orleans, Mobile, and 
Chattanooga Railroad Company, a corporation of the State of Alabama, 
be and is hereby authorized to make and issue, from time to time, as 
hereinafter provided, its bonds to be known as ‘ second-mortgage bonds 
cf the New Orleans, Mobile, and Chattanooga Railroad Company, guar- 
anteed by the State of Louisiana,’ of such denominations as the company 
may elect, but to an amount not exceeding in the aggregate twelve thou- 
sand five hundred dollars for each and every mile in length of the main 
line of its railroad, westerly from the city of New Orleans and within the 
State of Louisiana, which said company shall construct.” * * = * 
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Section seven provides that the said mortgage after it has been exe- 
cuted shall be delivered to the Governor, and, if the same be in con- 
formity with the provisions of this act, he shall indorse his approval in 
writing thereon and cause the said mortgage thus approved to be re- 
corded in the office of the Secretary of State. 

Section eight provides that “when the said second mortgage shall have 
been so delivered, approved, and recorded, and one continuous portion or 
section of forty miles in length of said main line of railroad, within the State 
of Louisiana, shall have been constructed by the company and the rails laid 
thereon, the company may deliver to the Governor of the State of Loui- 
siana five hundred thousand dollars, or one hundred thousand pounds 
sterling, of such second-mortgage bonds, and the Governor shall thereon 
subscribe a certificate, to be written or printed on each of said bonds in 
the following words: ‘The payment of the principal of the within bond 
when due, and of the interest thereon when it accrues, is guaranteed by 
the State of Louisiana, pursuant to the provisions of the act of the Gen- 
eral Ass2mbly of said State authorizing such guarantee,’ and shall affix 
the great seal of the State of Louisiana to such certificate, and the said 
seal shall be attested by the signature of the Secretary of State, and the 
bonds shall then be delivered to the company for its general uses and pur- 
poses authorized by its charter.” 

Section nine provides that “upon the construction of each additional 
section or portion of forty miles in length of said main line of railroad, 
within the State of Louisiana, the company may execute and deliver to 
the Governor of the State of Louisiana a further amount of such second- 
mortgage bonds, equal to twelve thousand five hundred dollars or two 
thousand five hundred pounds sterling, as the company may elect, for 
each and every mile in length of said main line of railroad,” and there- 
upon the Governor shall subscribe a certificate of guarantee, ete. 

The obligation of the State under the acts of 1869 and 1870 adverted 
to was to guarantee the second-mortgage bonds of the New Orleans, Mo- 
bile, and Chattanooga Railroad Company on each section of forty miles 
“which said company shall construct” within the time mentioned in said 
acts, after the act of mortgage on said section so constructed shall have 
been delivered to the Governor, approved by him, and recorded in the 
office of the Secretary of State. 

This was the subsisting obligation of the State when the constitutional 
amendment limiting the State debt to $25,000,000 went into operation in 
November, 1870. As the amount of that limitation had already been 
reached, the General Assembly could not create a debt thereafter. Not- 
withstanding the existence of this constitutional limitation, the General 
Assembly passed act No. 95, approved the twentieth of April, 1871, which 
provides, section one, that “the Governor of this State be and he is 
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hereby authorized to subscribe for twenty-five thousand shares of one 
thousand dollars each of the capital stock of said corporation on behalf 
of this State, and to receive the certificates of stock therefor as payment 
shall be made for the same, which certificates shall be deposited by him 
in the office of the Treasurer of this State, and shall not be assignable 
or transferable, except by the authority of the General Assembly. That, 
whereas the subscription for stock and the issue of bonds therefor here- 
in provided for are intended to extinguish the obligation of the State to 
indorse or guarantee the second-mortgage bonds of said corporation 
under the act of the General Assembly relative to said corporation, ap- 
proved February 21, 1870, and as a discharge of either party from all 
obligations for the issue, indorsement, guarantee, and security of said 
mortgage bonds as provided in the fourth section of said act, the said 
corporation shall be required, at or before the complete issue of the 
said bonds, to file with the Secretary of State a full release and acquit- 
tance of the obligation of the State so created to guarantee said mort- 
gage bonds and for which the provisions of this act are designed as a 
substitute and discharge; and the said corporation shall, by its express 
agreement made and entered into. by the vote of its board of directors, 
and attested by its seal and the signature of its secretary, obligate itself 
to commence that part of its railroad from Vermilionville to Shreveport 
within six months, and to complete the same within the time limited 
therefor in the said act of the General Assembly.” 

On the twenty-fourth day of April, 1871, four days after the passage of 
this act, the Governor issued to said company bonds of the State amount- 
ing to $2,500,000, notwithstanding the fact that the railroad from Ver- 
milionville to Shreveport had not been located and not a particle of work 
had been done by said company. 

Indeed, the record shows that there never has been a survey and loca- 
tion of that branch of the railroad, as contemplated by the act, and all 
the work that has ever been done by said company thereon consists of a 
ditch 291 feet long, six feet wide, and one and a half deep, proved to be 
worth twelve dollars. That is the extent of the labor of said company 
on the road from Vermilionville to Shreveport after the expiration of 
five years, the period within which they were required to finish the whole 
line to Shrevepo:t. 

The obligation of the State to guarantee the second-mortgage bonds 
of the New Orleans, Mobile, and Chattanooga Railroad Company has 
lapsed, because the said company failed to complete the first section of 
forty miles of the main line by the eighteenth day of January, 1871; they 
failed to complete any of the other sections of the said main line within 
three years after the survey and location, and tifey failed to survey, lo- 
cate, construct, and put in running order any part of the branch road 
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from Vermilionville to Shreveport within five years, as specified in the 
said act of 1870. 

Under the circumstances, was not the act of April 20, 1871, and the 
issue thereunder by theGovernor ofbonds to the amount of two million - 
five hundred thousand dollars, the creation of a debt in contravention of 
the constitutional limitation then in force? In our opinion it was. When 
the constitutional limitation went into force, in November, 1870, the State 
was under an obligation to guarantee second-mortgage bonds on sections 
of forty miles, if properly completed on the main line and on the branch 
line to Shreveport. It was under no obligation té guarantee second- 
mortgage bonds on uncompleted sections or portions of said lines of 
railroad. If the sections should be completed and the rails laid within 
the time and manner specified in said acts of 1869 and 1870, and the 
mortgage to the State should be approved by the Governor and regis- 
tered in the office of the Secretary of State, then the State would be un- 
der obligation to guarantee said second-mortgage bonds. 

The conditions precedent have not happened; the conditional obliga- 
tion of the State resulting from the legislation of 1869 and 1870 has not 
ripened into an unconditional obligation; it can never ripen into an un- 
conditional obligation, because the periods within which it might become 
so by the performance of the conditions by said company have all passed, 
and the conditional obligation of the State to said company has lapsed. 
Yet the State is now called upon to discharge the alleged obligation re- 
sulting from the issue by the Governor under act of the twentieth of 
April, 1871, of bonds amounting to two million five hundred thousand 
dollars in contravention of the constitutional amendment then in force. 

As there is now no obligation resulting from the acts of 1869 and 1870 
in regard to the State guaranteeing second-mortgage bonds of said com- 
pany, there is no debt due said company or those holding under it. As 
the bonds in suit do not represent a debt incurred prior to the constitu- 
tional amendment, for there was none, they merely evidence a debt con- 
tracted since then and in violation of said amendment. Neither the Gov- 
ernor nor the General Assembly had authority in 1871 to issue two mil- 
lion five hundred thousand dollars of State bonds in payment of a sub- 
scription for stock then made. Nor had they authority to substitute 
bonds of the State, unconditional obligations, for the conditional obliga- 
tion arising from the legislation of 1869 and 1870 prior to the happening 
of the conditions precedent in said act. 

As these bonds bear date subsequent to the adoption of the constitu- 
tional amendment, all persons acquiring them are charged with notice of 
the existence and effect of that amendment; they are charged with notice 
that in 1871 it was not i{ the power of the General Assembly and the 
Governor to bind the State by the issue of these bonds as a substitute 
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for the obligation to indorse the second-mortgage bonds of the New 
Orleans, Mobile, and Chattanooga Railroad Company, because said obli- 
gation was conditional, and it could only become binding on the State 
upon the happening of the conditions precedent, and they might never 
happen. The issue of these bonds as a substitute for a debt that did 
not exist, and that might never exist, was to all intents and purposes the 
creation of a debt in 1871, in contravention cf the constitutional amend- 
ment. 

It is therefore ordered that the judgment herein perpetuating the in- 
junction and declaring void the bonds issued under act No. 95 of the acts 
of 1871, amounting to two million five hundred thousand dollars, be 
affirmed, appellants paying costs of appeal. 


TALIAFERRO, J., concurring. The bonds were issued without the authority 
and against the authority of the State, which had prohibited the increase 
of the public debt. The State through its amendment to the constitution 
in 1870 peremptorily forbade such increase. The Legislature issued 
these bonds in violation of the constitutional provision prohibiting an 
increase of the public debt. The issuing the bonds was an increase of 
the debt, if the payment of them could be enforced. But whatever is 
done in violation of a prohibitory law is null and can have no effect. 
C. C. art. 12; 23 An. 267; State ex rel. Samuel Smith vs. the State Treas- 
urer. Ab initio, they were null, and no vitality or foree could be infused 
into them by their falling into the hands of third holders. Instruments 
of the kind have not the essential properties of promissory notes under 
the law merchant, and even securities of the latter kind are vitiated in 
the hands of bona fide holders before maturity and without notice, when 
the consideration is unlawful. Parsons on Notes and Bills, vol. 1, pages 
212 and 213. 

I concur in the decree just read. 


LupeE.ina, C. J., dissenting. The evidence in this record shows that 
the intervenors acquired the bonds in question in due course of trade, 
for value, in good faith, and before maturity. 

The act No. 26 of the General Assembly of 1869 authorized the bonds 
of the New Orleans, Mobile, and Texas Railroad Company to be guaran- 
teed by the State, on certain conditions. 

The act No. 31 of the General Assembly of 1870 authorized bonds of 
the company to be indorsed for a branch road to Shreveport. Both 
these acts were enacted before the adoption of thé constitutional amend- 
ment limiting the State debt. This amendment was ratified by a general 
election, in November, 1870. So that the obligation of the State to 
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indorse the bonds of said company, on certain conditions, existed when 
the constitutional amendment was adopted. 

Act No. 95 of the General Assembly of 1871 authorized the Governor 
to issue the bonds of the State in lieu of indorsing the bonds of the 
company, on condition that the company would release the State from 
its obligation to indorse and issue certificates of stock of the company 
to the State for the amount of the State bonds. In other words, it 
authorized the Governor to substitute the bonds of the State, instead of 
indorsing bonds of the company to a like amount, if the company would 
issue to the State certificates of stock. Certainly this did not create a 
debt; it was the substitution of one obligation for another, and was not 
prohibited by the constitution. The debt was the same, the evidence of 
it was changed. 23 An. 405, 622; 26 An. 561. 

But it is said the conditions imposed on the company were not per- 
formed before the adoption of the amendment. That fact might be im- 
portant if the company were claiming the bonds or their payment. But 
Williams & Guion are innocent third holders of the bonds, which are 
negotiable in their character, and whether the conditions were performed 
or not, they had a right to presume that they had been performed, and 
that the bonds were regularly issued. 

It seems to me that the rule is universal that where the power to make 
the obligation exists, and the law under which the bonds are issued author- 
izes the officers who sign them to execute them, and the bonds purport 
on their face to have been issued in pursuance of the statute, the bona 
fide third holder is protected, whether the conditions imposed on the 
party in whose favor the bonds issued have been performed or not. 21 
How. 545; 9 Wall. 414; 1 Wall. 93, 393, 297; 5 Wall. 784; 7 Wall. 82, 619; 13 
Wall. 297, Pendleton Cy. vs. Amy. 

I therefore dissent irom the opinion of the court. 

Rehearing refused. 

*Carried by writ of error to the Supreme Court of the United States. 


No. 5404. 


Stare oF LovIsIANA EX REL. Mrs. W. P. Nose vs. CHarLes CLINTOY, 
Avpitor. State oF LovIsIANa, INTERVENOR. 


Where the appropriations are not in exesss3 of revenugss, no debt is created in con- 
templation of the constitutional ay endment limiting the State debt to twenty- 
five millions of dollars. As it is not shown in this instance that the appropria- 
tion in favor of relator was beyond the revenues of the year in which it was 
made, this court concludes that no debt was contracted in violation of the con- 
stitution. 


PPEAL from the Superior District Court, parish of Orleans. Havw- 
IA. kins, J. Breauwr, Fenner & Hall, for relator and appellant. A. P. 
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Field, Attorney General, and Charles S. Rice, for defendant and interve- 
nor, appellee. 

Wyty, J. The relator appeals from the judgment refusing to make 
peremptory the mandamus sued out by her to compel the Auditor to is- 
sue to her a warrant of the State for thirty-five hundred dollars, the 
amount appropriated to her by act No. 118 of the acts of 1874. 

The State intervened and set up the invalidity of the claim, because at 
the time the act was passed the debt of the State exceeded twenty-five 
millions of dollars, and no debt could be contracted by reason of the 
amendment of the constitution limiting the State debt to said amount. 

On the first of April, 1874, when act No. 118 was passed, granting or 
appropriating thirty-five hundred dollars to the relator, the State debt 
largely exceeded the constitutional limit. Therefore the claim set up by 
the relator is invalid, because the statute creating it was unconstitutional. 
The relator, however, contends that this statute passed for her relief was 
a necessary expense of the State, and whether it was or not was a ques- 
tion resting alone in the discretion of the General Assembly, and that 
the judicial department can not interfere with the exercise of the discre- 
tion. 

If the principle contended for be true, the constitutional provision 
limiting the State debt to twenty-five millions of dollars would be mean- 
ingless and without effect, because in the exercise of legislative discretion 
the General Assembly could go on from time to time increasing the State 
debt beyond the limit of twenty-five millions of dollars. 

We apprehend that no discretion is involved in the matter regarding 
the power of the General Assembly to create a debt after the limit fixed 
in the constitution has been reached. It was reached when the statute 
for the relief of the relator was enacted creating a debt of thirty-five 
hundred dollars. 

In declaring void an enactment violating this provision of the constitu- 
tion the court is merely performing a duty which in no manner relates to 
the powers confided solely to the discretion of the General Assembly. 

Judgment affirmed. 


On REHEARING. 


On the first of April, 1874, the Governor approved act 118, appropriat- 
ing out of any money in the treasury not otherwise appropriated three 
thousand five hundred dollars “for the purpose of compensating Mrs. 
W. P. Noble for servic2s rendered in completing a manuscript index of all 
the acts of the General Assembly.” 

After complying with the requirement stated in another part of said 
act, which entitled her to be paid, Mrs. Noble applied to the Auditor and 
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Treasurer for payment. This being refused, she brings this mandamus 
proceeding to compel the Auditor to issue a warrant for said amount. 

The answer alleges that the act Ne. 118 is void, because it creates a 
debt, which is prohibited by the constitutional amendment limiting the 
State debt to twenty-five millions of dollars. 

The State through the Attorney General intervened and set up the 
rane defense, alleging that the State debt had reached the constitutional 
limitation when said act was passed, that the General Assembly had no 
power to contract debts beyond the ordinary and legitimate expenses of 
the State government; “that the appropriation in said act was the crea- 
tion of a debt not necessary, nor a part of the legitimate expenses of the 
State government.” 

At the trial the court discharged the rule and refused to make the 
mandamus peremptory. Thereupon the relator appealed. 

In our former decision we held that act No. 118 created a debt in con- 
travention of the constitutional amendment limiting the State debt to 
twenty-five millions of dollars, which sum had already been reached. But 
upon further examination we find we erred, because the act in question 
made an appropriation out of any moneys in the treasury not otherwise 
appropriated, and the record fails to show that this appropriation, added 
t» the other appropriations for 1874, was in excess of the revenues for 
that year. If in 1874 the aggregate amount of the appropriations out of 
the general fund did not exceed the amount of revenues being collected 
for said fund during that year, no debt would be created by such appro- 
priations or by either of them. Where the appropriations are not in ex- 
cess of revenues, no debt is created in contemplation of the constitutional 
limitation referred to. 

The General Assembly had as much right to make an appropriation to 
pay Mrs. Noble for services rendered in completing the manuscript index 
of the statutes of the State as it had to make appropriations for other 
expenses in the administration of the government. As it is not shown 
that this appropriation was beyond the revenues of the year in which it 
was made, we conclude that no debt was contracted in violation of the 
constitution. 

It is therefore ordered that our former decree herein be set aside, that 
the judgment appealed from be annulled, and that the mandamus herein 
be made peremptory at the costs of defendant. 

The Chief Justice adheres to the previous decision. 
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No. 6257. 
CAROLINE ARMAND AND HusBanp vs. F. E. Dumas, State Tax CoLuector. 


Plaintiff refuses to pay her State tax on a house which she owns in the city of New 
Orleans, on the ground that she rents it for the use of a public school. 

Plaintiff relies on Mrs. Lefranc’s case. In that case it was shown, not only that her 
house was used for the purposes of education, but that she kept the school. 
Here the plaintiff does not keep the school. She owns the property, and derives 
revenue from the rent thereof. There is no reason why she should not pay taxes 
on such property, just as those who rent houses to dry-goods merchants are held 
to pay theirs. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Julien A. Seghers, for plaintiffs and appellants. Henry C. 

Dibble, for defendant and appellee. 

Morean, J. Plaintiff owns a house in this city. She rents it for the 
use of a public school. 

Called upon to pay the State tax thereon, she says that the property, 
being used as a school, is exempt from taxation, and she obtained an in- 
junction against the defendant prohibiting him from seizing and selling 
the same. She relies upon the decision in Mrs. Lefranc’s case (not yet 
reported, Opinion Book, 44, p. 170,) to reverse the decision of the district 
judge, which dissolved the injunction. 


In Mrs. Lefrane’s case it was shown not only that the house v was used 


for the purposes of education, but that she kept the school. Here the 
plaintiff does not keep the school. She owns the property, and derives 
revenue from the rent thereof.. We do not see why she should not pay 
taxes on such property, just as those who rent houses to dry-goods mer- 
chants are held to pay theirs. 


We think the judgment should be dipeneed. 
Rehearing refused. 


No. 5524. 


RicHaRD Francis vs. Mrs. Marre LovisE Martin, Wipow or Roser 
JOHNSON, ET AL. 


The judgment appealed from is one rendered upon confirmation of a default. The 
judgment was rendered on the twentieth of November, 1874, and was signed the 
same day, that being the last day of court. Notice of judgment was issued on 
the first of December following, and was served on the seventh. Application for 
an appeal was made on the tenth of December, three days after the notice of 
judzment was served. This was within the delay granted by the law. 

It is contended in support of the motion to dismiss, that it must be governed by the 
proviso appended to article 575, Code of Practice. But the whole of the article 
relied on must be taken together, and from the whole of the article it is apparent 
that the ten days commence to run from the day the judgment has been notified 
to the party cast. 

It is urged that the article in question should read, “ whenever no answer has been 
filed,” instead of “‘whenever an answer has been filed;” but no reason can be 
seen for changing the whole force of the article. 
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The decision in the case of Lazarre vs. Snow, 1 R., p. 60, is authority, it is true, for 
supporting the position that “the period after the lapse of which no appeal will 
lie is to be computed from the day when the judgment was signed, not from that 
on which it was notified to the party against whom it was given.” It would con- 
trol the court were the law now what it was when that case was decided. But the 
law has been changed. This decision was rendered in 1841. The statute chang- 
ing the Jaw was passed in 1843. 

A married woman is sued on an obligation’due by her alone; judgment is asked 
against her alone, and her husband is cited to authorize her to appear and de- 
fend the suit,and no appearance is made either by the wife or the husband, and, 
after proper service of the petition on each, no judgment by default has been 
taken against the husband, and no authorization from the judge was given or 
asked for to enable her to defend the suit. To complete the statement, it must be 
added that the wife in this case was sued as the wife of Ragas, that she was cited 
as his wife, that judgment by default was entered up against her as his wife, 
and that the default was made final against her as his wife. The question 
whether said judgment is final must be answered affirmatively. 

Legal notice of a suit against the wife (said wife being’cited) having been served 
upon the husband is sufficient to bring her properly into court. The notice of 
the suit to the husband is sufficient, if he makes no objection, to allow her to 
stand in judgment. If he has not come into court and has not authorized his 
wife to make defense, it must be considered that he thought there was none to 
make, and, under these circumstances, to obtain an order from the judge au- 
thorizing her to stand in judgment would be a useless formality. She is in court 
from the fact that the suit is brought against her. her husband being cited to 
authorize her. Being in court, proceedings may then be carried on against her 
in the same manner as they are against other defendants. If she does not an- 
swer, default may be taken against her. If the default, when taken, is not regu- 
larly set aside, it may be confirmed. 

The error assigned, that the judgment was rendered against the defendant without 
a judgment having been rendered at the same time against the widow in com- 
munity of the surety, is not established. All the parties to the suit are sought 
to be made liable in solido. It is as though separate suits had been instituted 
against them all, and judgment could have been rendered against each of them, 
or all of them, or one of them alone. With the effect of the judgment against 
the co-defendants, the plaintiff had nothing to do. If he sues a number 
of persons and seeks judgment against each of them in solido, and judgment is 
rendered only agairst one and he is satisfied, the defendant who is alone con- 
demned can not complain of the judgment in so far as he is concerned. The 
defendant’s rights as against his co-obligors are separate and distinct from the 
plaintiff's rights against him. 

The third error assigned, that the bond sued on is not conditioned according to 
law, can not be maintained for the reasons given in the judgment. 

The security on the bond was Robert Johnson. He died leaving a widow in com- 
munity and several children (defendants herein), who were put in possession of 
his estate. The widow and children were sued. Pending the suit, the widow 
died, and the proceedings were carried on and completed against the children, 
the succession of the mother apparently not having been opened. 

If the question was between the original parties to the bond—principal and surety— 
the conclusion would be that they were both bound in solido. But the parties be- 
fore the court are the heirs of the surety. As to them the obligation is joint: 
they inherit the rights, credits, and obligations of their ancestor, but as the 
rights and credits of their ancestor are distributed among them, each according 
to his share, so are the obligations, each being bound for his proportion. The 
position which they assume, that they were bound for one-half of the obligation, 
because their mother was put in possession of one-half of the estate of their 
father, is untenable. The obligation was an obligation of the community. It 
was due by the father. There was no succession to divide until the community 
debt was paid. As heirs of their father, they are responsible for his obligations, 
they having been put in possession of their share of his estate. 
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PPEAL from the Second Judicial District Court, parish of Plaque- 
mines. Pardee,J. C. Howard McCaleb, for plaintiff and appellee. 
Sambola & Ducros, for defendants and appellants. 


On Motion To Dismiss. 


Morean, J. Appellee moves to dismiss this appeal on the grounds— 

First—That a suspensive appeal was illegally granted. 

Second—Because the appeal was not applied for within the delays 
allowed by law. 

Third—Because the application for an appeal was granted after the 
expiration of more than ten days after the adjournment of the court by 
which the judgment was rendered. 

The first ground need not be noticed, as the alleged illegality of the 
application and order of appeal are contained in the second and third 
grounds. 

The second and third grounds may be considered together. 

The judgment appealed from is one rendered upon confirmation of a 
default. 

The judgment was rendered on the twentieth of November, 1874, and 
was signed the same day, that being the last day of court. 

Notice of judgment was issued on the first of December following, and 
was served on the seventh. 

Application for an appeal was made on the tenth of December, three 
days after the notice of judgment was served. 

This was within the delays granted by the law. Taylor vs. Woodward, 
25 An. 212. Riley vs. Howell, lately decided. 

Counsel for appellee contends that his case is governed by the proviso 
appended to article 575, C. P., which says that “in the country parishes 
no execution shall issue in cases where an appeal lies, until ten days after 
the adjournment of the court by which the judgment was rendered, 
within which delay a party may take a suspensive appeal on filing peti- 
tion and appeal bond, as now provided by law.” But the whole of the 
article relied on must be taken together. Now, one part of the article 
declares that “ whenever an answer has been filed in a suit in which the 
defendant has had personal service made upon him to appear and file 
his answer, or when a judgment has been rendered in a case after answer 
filed by the defendant, or by his counsel, the party cast in the suit shall 
be considered duly notified of the judgment by the fact of its being 
signed by the judge,” and this precedes the proviso relied upon. From 
the whole of the article it is, we think, apparent that the ten days com- 
mence to run from the day the judgment has been notified to the party 
cast. 

It is urged upon us that the article in question should read “ when- 
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ever no answer has been filed,” etc., instead of “ whenever an answer 
has been filed,” but we see no reason for thus changing the whole force 
of the article. 

It is also pregsed upon us that the case of Lazarre vs. Snow, 1 R., p. 
60, is authority for supporting the position that“the period after the 
lapse of which no appeal will lie is to be computed from the day when 
the judgment was signed, not from that on which it was notified to the 
party against whom it was given.” The decision quoted does decide in 
that way, and it would probably control us were the law now what it 
was when that case was decided. But the law has been changed. This 
decision was rendered in 1841. The statute changing the law was passed 
in 1843. 

The motion to dismiss is refused. 


ON THE MERITS. 


In the suit of Richard Francis vs. W. T. Lavine et al., Francis obtained 
a writ of sequestration under authority of which the sheriff took into his 
possession the pilot-boat Robert Bruce. The sequestration was set aside 
and the boat released upon Lavine et al. furnishing bond in the sum of 
fifteen hundred dollars. Robert Johnson was surety on the bond. 

Robert Johnson died, and his widow, as widow in community, Adrien 
Johnson, and Marie Louise Johnson, wife of Manuel Ragas, were put in 
possession of his estate. 

The suit of Richard Francis vs. Lavine et al. was decided in favor of 
the plaintiff and against the defendants, in solido, for one thousand dol- 
lars, and it was ordered that the boat Robert Bruce be sold. 

Plaintiff alleges that Lavine neglects and refuses to restore the boat 
into the custody of the sheriff, and that he refuses to comply with the 
conditions of his bond. 

He brings this suit against W. T. Lavine, Mrs. Louise Martin, widow 
in community of John B. Johnson, Adrien Johnson, and Marie Louise 
Johnson, wife of Manuel Ragas, heirs of John B. Johnson, in possession 
of his estate, and he prays for judgment against them, in solido, for one 
thousand dollars, with legal interest from the seventh of June, 1869, until 
paid. 

It is important to observe that as regards Mrs. Marie Louise Johnson, 
wife of Manuel Ragas, the petition prays that Manuel Ragas be cited to 
authorize and assist his wife to appear and defend the suit, and that a 
copy of the petition be served on him. “ 

_ Proper service of the petition and citation was made on all the parties 
defendant, including Manuel Ragas, and judgment by default was taken 
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against Lavine, John B. Johnson, Adrien Johnson, and Mrs. Marie 
Louise Johnson, wife of Ragas. 

No default was taken against Mrs. Louise Martin, widow of John B. 
Johnson, or against Manuel Ragas. The default against Lavine was 
set aside upon his filing an answer. 

As against John B. Johnson, Adrien Johnson, and Marie Louise John- 
son, wife of Ragas, the default was confirmed, and they were condemned 
in solido to pay the plaintiff one thousand dollars, with five per cent 
interest from seventeenth June, 1869, until paid. This judgment was 
rendered on the twentieth November, 1874, and notice thereof was given 
to the defendants on the first December following. They appealed, Mrs. 
Ragas being authorized thereto by her husband. 

The case is presented to us on an assignment of errors, as follows: 

First—That Mrs. Ragas, appellant, is a married woman, and that the 
judgment appealed from was rendered by default, without a defense, and 
without her having been authorized by her husband or by the court to 
defend the suit, which she could not defend without such authorization: 

Second—That judgment was rendered against appellants without a 
judgment having been rendered at the same time against the widow in 
community of the surety, who, being dead, was never cited; or against 
her heirs and representatives, who were never made parties to this suit: 

Third—That the bond is not conditioned according to law, and is not 
therefore binding on the surety or his heirs; and 

Fourth—That under no circumstances could judgment be possibly ren- 
dered against them except for one-half of the amount thereof as heirs 
of their father, the surety, and that only jointly, each one for his virile 
share in said half, and without interest except from judicial demand. 

First—In the case of Gilmore vs. Gilmore, 9 An. 197, where the petition 
concluded with the prayer that the defendant and her husband be cited to 
answer the petition, it was served on the husband in person, and a judg- 
ment by default rendered against both; it was held that the suit was 
brought in the manner required by article 118, Code of Practice, and that 
the feigned or tacit issue resulting from a judgment by default was bind- 
ing on the wife and dispensed with the authorization by the judge, which 
is only necessary in the absence of authorization, express or implied, 
of the husband. 

In Hall vs. Carroll, 10 An. 412, the suit was on an obligation made by 
the wife with the husband’s authorization ; both husband and wife were 
cited; judgment by default was rendered and confirmed. The court 
said: “ The C. P. 118 provides that when the suit is brought against the 
wife for a cause of action relative to her separate interests, the husband 
must be made a party, and, if the husband is absent, the plaintiff must 
demand that the wife be authorized by the judge before whom the suit 
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is brought to defend it alone, if she be of age. The husband in the 
present case was not absent. Citations were served personally on both 
the wife and the husband. They were not bound to defend the suit. The 
effect of the default was to create a tacit joinder of issue as to both hus- 
band and wife, and to fully justify a final judgment against the wife.” 

In the case of Stone, Syndic, vs. Tew et al., 9 R. 194, (cited in Hall vs. 
Carroll by the court), the court said: 

“ This suit is brought on three notes drawn to the order of plaintiff by 
Sarah Y. Tew, the wife of William M. Tew, from whom she is separated 
in estate, and by Wiley B. Grayson. Sarah Y. Tew, whose husband was 
made a party to this suit, suffered a judgment by default to go against 
her, while her co-defendant pleaded the general issue and want of an 
amicable demand. There was a final judgment entered up against both, 
from which they appealed. 

“Tt is urged by the appellants’ counsel that the judgment of the lower 
court must be reversed as to Sarah Y. Tew, because the judgment by de- 
fault given against her could not be made final, the plaintiff having failed 
to have her authorized to appear and defend the suit. 

“The plaintiff, in our opinion, did ail he was legally bound to do when, 
in compliance with article 118 of the Code of Practice, he brought the 
present suit against both of the defendants, Sarah, and her husband, 
William M. Tew. If the latter, after having been made a party defend- 
ant, absented himself or refused to assist his wife in defending the suit, 
she could have obtained the necessary authorization by applying to the 
judge below. As she made no such application, we are bound to pre- 
sume that her husband never refused to authorize her to stand in judg- 
ment, and that when she suffered a judgment by default to be rendered 
against her and confirmed, she was then acting under his advice and 
authorization. This presumption is much strengthened by the subse- 
quent appearance in the suit of William M. Tew, who joined and assisted 
his wife in taking the present appeal.” 

The last case is relied upon by the plaintiff as settling the question be- 
fore us. The two former cases cited, also by him, are relied upon by the 
defendants in support of their defense. 

The difference, or at all events the distinction, between the cases in the 
ninth and tenth Annuals and the one before us is that in both those 
cases the husbands were joined in the actions, while here the husband is 
only cited for the purpose of authorizing his wife to defend the suit, 
and in Stone’s case the suit was brought against both husband and 
wife. And the question we have to decide is this: When a married wo- 
man is sued on an obligation due by her alone, and judgment is asked 
against her alone, and her husband is cited to authorize her to appear 
and defend the suit, and no appearance is made either by the wife or 
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husband, and, after proper service of the petition on each, no judgment 
by default has been taken against the husband, and no authorization 
from the judge was given or asked for to enable her to defend the suit, 
is a judgment by default rendered against her and made final binding 
upon her? To complete the question, we must remark that the wife in 
this case was sued as the wife of Ragas, that she was cited as his wife, 
that judgment by default was entered up against her as his wife, and 
that the default was made final against her as his wife. 

The only author who seems to have written upon this particular ques- 
tion is Duranton. At least, he is the only one to whom we have been re- 
ferred, and we have examined others, who seem to have not considered it. 
Duranton says: “He who sues the wife should at the same time sue 
the husband to authorize her; and if he does not appear, or refuses, the 
court seized with the demand supplies the marital authorization.” 2 
Duranton, No. 446. 

If his conclusion is that when a married woman is sued for her own 
debt, and her husband is cited to appear and authorize her to defend the 
suit, and he makes no appearance, the authorization of the judge is still 
required, we can not agree with him. 

Why is it that when a wife comes into court either as plaintiff or de- 
fendant she must be authorized thereto by her husband, or, in his default, 
by the judge? As regards the husband, it is because she is considered 
to be under his guidance and protection ; because what concerns her con- 
cerns him; because he is the natural as well as legal guardian of her 
rights ; because it is presumed that he would not allow her to institute 
proceedings which were not well founded in law, or needlessly incur the 
responsibilities of a losing suit. As regards the judge, it is to protect 
her, at last, from the possible injustice of her husband. But it seems to 
us that legal notice of a suit against the wife, the wife having been cited, 
having been served upon the husband, is sufficient to bring her properly 
into court, and that the notice of the suit to the husband is sufficient, if 
he makes no objection, to allow her to stand in judgment. If he has not 
come into court, and has not authorized his wife to make defense, it must 
be considered that he thought there was no defense to make, and, under 
these circumstances, to obtain an order from the judge authorizing her 
to stand in judgment would be a useless formality. She isin court from 
the fact that the suit was brought against her, her husband being cited 
to authorize her. Being in court, proceedings may then be carried on 
against her in the same manner that they are against other defendants. 
If she does not answer, default may be taken against her. If the default 
when taken is not regularly set aside, it may be confirmed. 

Second—The next error assigned, that the judgment was rendered 
against the appellants, without a judgment having been rendered, at the 

33 
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same time, against the widow in community of the surety, is not, we think, 
established. All the parties to the suit are sought to be made liable in 
solido. It is as though separate suits had been instituted against them 
all, and judgment could have been rendered against each of them, or all 
of them, or one of them alone. With the effect of the judgment against 
the co-defendants the plaintiff had nothing to do. If he sues a number 
of persons and asks judgment against each of them in solido, and judg- 
ment is rendered only against one and he is satisfied, the defendant who 
is alone condemned can not complain of the judgment in so far as he is 
concerned. The defendant’s rights as against his co-obligors are sepa- 
rate and distinct from the plaintiff's rights against him. 

Third—The third error assigned that the bond sued on is not condi- 
tioned according to law. 

Applicants rely on the cases of Barker vs. Morrison et al., 4 An. 372; 
King vs. Baker, 7 An. 572; Mason vs. Butler, 12 An. 69. 

In the first case, Barker et al. instituted suit against Doane et al., and 
certain movables were seized, which were surrendered to Doane upon his 
giving bond, with Morrison and Deacon as his sureties, in the sum of 
twenty-five hundred dollars. The condition of the bond was that “if 
the said defendant shall not send the above-described property out of 
the jurisdiction of this court, and that he will faithfully present the same 
in case he should be decreed to restore the same to the plaintiffs, and 
shall satisfy such judgment as may be rendered in the suit pending as 
above mentioned, then this obligation to be void; otherwise, to remain 
in full foree.” 

In the case before us the condition of the bond upon which the prop- _ 
erty sequestered was released was that “if the said William T. Lavine, 
and Robert Johnson, security, shall satisfy such judgment as may be 
rendered against the said defendants in the suit pending as above men- 
tioned, then this obiigation to be void ; or else to remain in full force.” 

In the Barker case judgment was rendered against Doane et al. for 
$763 33, and execution issued, which was returned nulla bona. Plaintiffs 
then sued the sureties on the bond, claiming judgment for the amount 
of the judgment against Doane. The value of the property released 
under the bond does not appear to have been set up or established. 
The court said: “It is true that the literal terms of the bond authorized 
such a decree,” which was in favor of the plaintiff. But it also said: “The 
legal intent of the instrument being to secure the presentation of the 
property, to be applied toward the satisfaction of the plaintiff's privilege 
when definitively adjudged, and the penalty of the bond being inserted 
to secure the performance of that act, upon breach of the condition, the 
question is, quantum damnijicatus. The injury sustained by the plain- 
tiffs is the value of the sequestered property, which, if it had been pre- 





NEW ORLEANS, APRIL, 1876. 411 


Francis vs. Mrs. Marie Louise Martin. 


sented, would have been applied to the payment of plaintiff's claim. 
A judgment resting upon the mere standard of the amount of the 
plaintiff’s claim, without reference to the value of the property seques- 
tered, is, therefore, erroneous. As we have no evidence of the value of 
the property, the suit must be dismissed ;” and the judgment was re- 
versed as in case of nonsuit. Here, the bond was for fifteen hundred 
dollars. The judgment against the defendants in the original suit was 
for one thousand dollars. The demand made against the defendants is 
for one'thousand dollars. The evidence is that the interest of the plain- 
tiff in the property released under the sequestration, and which was not 
returned after judgment, was worth one thousand dollars. The petition 
and the proceedings seem to have been conducted with regard to the 
views expressed in the Barker and Morrison case. That they were regu- 
lar and preper we have no doubt. 

The other cases relied upon do not touch the questions at issue in this 
proceeding. 

Fourth—The surety on the bond was Robert Johnson. Robert John- 
son died, leaving a widow in community and several children (defendants 
herein), who were put in possession of his estate. The widow and chil- 
dren were sued. Pending the suit, the widow died, and the proceedings 
were: carried on and completed against the children, the succession of 
the mother, apparently, not having been opened. 

These children, the present appellants, now say that the judgment 
against them. being in solido is erroneous ; that, under no circumstances, 
are they more than jointly bound as heirs of their father, each for his 
virile share in said half. In other words, that, if bound at all, they are 
bound as heirs of their father, who was only bound for one half the debt, 
and that for this half the judgment must be distributed among them. 

Counsel for appellee contends that the obligation here sued upon has 
for its object the delivery of a boat, and is therefore indivisible. His 
argument is, that the original defendant, Lavine, and his sureties, bound 
themselves to deliver the entire vessel which had been sequestered and 
released on bond, to be sold for partition, or to pay the value. As they 
and their heirs have failed to deliver, as they were bound to do, the 
entire object which they were bound to deliver, as a whole thing, which 
could not be partially delivered, it follows, he says, that they are bound 
to pay the whole value which stands in the place of the thing itself. 

If the question was between the original parties to the bond, principal 
and surety, there could be but one answer to it. They were both bound 
in solido, But the parties before us are the heirs of the surety. As to 
them the obligation is joint. They inherit the rights, credits, and obliga- 
tions of their ancestor, but as the rights and credits of their ancestor 
are distributed among them, each according to his share, so are the 
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obligations, each being bound for his proportion. The position which they 
assume, that they are bound for one half of the obligation, because their 
mother was put in possession of one half of the estate of their father, is 
untenable. The obligation was an obligation of the community. It was 
due by the father. There was no succession to divide, until the commu- 
nity debt was paid. As heirs of their father they are responsible for his 
obligations, they having been put in possession of their share of his 
estate. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended; and it is now ordered, adjudged, and de- 
creed that there be judgment in favor of the plaintiff and against the 
defendants, appellants, for the sum of one thousand dollars, each for 
his virile share, with interest as claimed in the petition; the costs of the 
lower court to be paid by the defendants, those in this court to be paid 
by the appellees. 


No. 4804. 
\ 


LEBERMAN & Co, vs. NEW ORLEAN-:, FLortmpDA, AND Havana STEAMSHIP ComM- 
PANY ET AL, 


An action ean only be brought by one having a real and actual interest which he 
pursues, but as soon as that interest arises he may bring his action. 

The defendants’ counsel in this case properly say that plaintiffs come into court 
suing and appearing for the benefit of whom it may concern; they do not allege 
that defendants have caused them damage, but allege at the same time that they 
have sued their consignees, Smith & McKenna, for the value of the soap shipped 
tothem. If Smith & McKenna are liable for the full value of the soap, notwith- 
standing the damage, then the loss resulting from such damage must fall upon 
Smith & McKenna, and plaintiffs, by their own allegations having no interest in 
it, have no right of action for its recovery. 

as from the Fourth District Court, parish of Orleans. Lynci, 

J. Hornor & Benedict, for plaintiffs and appellants. Leovy & Mon- 
roe, for defendants and appellees. 

TALIAFERRO, J. In November, 1871, the plaintiffs, it appears, shipped 
from Philadelphia to New Orleans one thousand boxes of soap consigned 
to Smith & McKenna, who refused to receive it on account of its being 
in a damaged condition. The plaintiffs have sued Smith & McKenna 
for the price of the soap, and that suit is now pending. They allege in 
this suit (No. 38,422 of the docket of the Fourth District Court) that the 
defendants, the steamship company, are responsible for the value of the 
soap, and for all damages incurred by any party interested, and that the 
damages now amount to more than one thousand dollars, and that it is 
necessary to institute this suit to interrupt the prescription of one year. 
The plaintiffs therefore pray that after due proceedings had the steam- 
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ship company be condemned to pay the plaintiffs, Leberman & Co., for 
the use of whom it may concern, the sum of thirty-three hundred dol- 
lars, with interest from the ninth of November, 1871, being the value of 
the soap, and the further sum of one thousand dollars as special dam- 
ages for storage, counsel fees, costs of court, etc. 

To this petition the defendants filed the following exceptions: 

First—That plaintiffs are not authorized to sue and can not legally sue 
for whom it may concern. 

Second—That they allege no interest in the suit and ask no judgment 
in-their favor. F 

Third—That they set forth in their petition that in their own suit 
against Smith & McKenna they have alleged that Smith & McKenna are 
responsible to them for any damage that may have been incurred. 

Fourth—That plaintiffs have set forth no cause of action in this suit. 

The exceptions were sustained and the suit dismissed. Plaintiffs have 
appealed. 

We find no error in the judgment. 

* An action can only be brought by one having a real and actual inter- 
est which he pursues, but as soon as that interest arises he may bring 
his action.” C. P., article 15. 

The defendants’ counsel properly say: “ The plaintiffs come into court 
suing and appearing for the benefit of whom it may concern; they do 
not allege that defendants have caused them damage, alleging at the 
same time that they have sued their consignees for the value of the 
soap. If Smith & McKenna are liable to them for the full value of the 
soap, notwithstanding the damage, then the loss resulting from such 
damage must fall upon Smith & McKenna, and plaintiffs by their own 
allegations having no interest in it, have no right of action for its re- 
covery.” 

Judgment affirmed. 


No. 6157. 
A. P. GuILFONT FOR THE USE OF, ETC., VS. THE PARISH OF ASCENSION. 


Nothing in the record shows that Guilfont was authorized to institute this action. 
The warrants sued upon were transferable by delivery. They are in the nature 
ofa promissory note or bill of exchange, and it has been held that the payee of 
a note who has indorsed it ean not maintain any action on it, even for the use of 
his indorsee. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
Flagg, J. R. N. & Wm. Sims, for plaintiff and appellant. F. Duffel, 
for defendant and appellee. 
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Morean, J. Plaintiff, who resides in the parish of Ascension, sues the 
defendant, for the use of Margaret Kentzel, also of that parish, for 
$1405 90, which amount he claims to be due him for services rendered 
the defendant as keeper of the parish jaii during the years 1871 and 
1872. 

The evidence in support of the demand is certain warrants drawn by 
the secretary of the police jury on the parish treasurer. 

Defendant excepts to the proceeding on the ground that the plaintiff 
had no right to institute this action in his own name; or in the name of 
his transferee, Mrs. Kentzel, alleging that neither of them had any inter- 
est in the warrants described in the petition. 

It is in evidence that the warrants in question were transferred by 
Guilfont to Mrs. Kentzel. 

Although Guilfont and Mrs. Kentzel reside in the parish where this 
suit was brought, nothing in the record shows that Guilfont was author- 
ized to institute the action. Interrogatories were propounded to them 
both as to their title, in the answer which was filed. Guilfont answered. 
Mrs. Kentzel did not. The warrants were transferable by delivery. They 
are in the nature of a promissory note or bill of exchange, and it has 
be=n held that the payee of a note who has indorsed it can not main- 
tain any action on it, even for the use of his indorsee. Moore vs. Max- 
well, 2 N.S. 249. The authority of that case sustains the judgment of 
the district court, which was one of nonsuit. 

Judgment affirmed. 


No. 6110. 
City oF New OrzveEans vs. H. S. Buckner. 


Defendant fails to show that he resorted to the mode provided by law and within the 
time prescribed to have the error of assessment of which he complains cor- 
rected. The letter he addressed to the Administrator of Assessments was not 
supported by affidavit or other evidence showing specifically the amount and 
valuation of his personal property. 

If the question of the correctness of the assessment were now before this court 
there is nothing in the record to justify a reduction in the assessment. The tes- 
timony of the defendant is indefinite, evasive, and unsatisfactory. and can not 
overcome the weight that should be given to an assessment made by officers 
acting under oath. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Sam. P. Blanc, Assistant City Attorney, for plaintiff and 
appellant. TJ. Gilmore & Sons, for defendant and appellee. 
Wyty, J. Defendant resists the demand for the amount of his city 
taxes on personal property for 1875 on the ground that the valuation 
thereof in the assessment is excessive, and that he made proper applica- 
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tion for its reduction, without success. Defendant fails to show that he 
resorted to the mode provided by law and within the time prescribed to 
have the error of which he complains corrected. 19 An. 474; 21 An. 439. 
The letter he addressed to the Administrator of Assessments was not 
supported by affidavit or other evidence showing specifically the amount. 
and valuation of his personal property. And if the question of the cor- 
rectness of the assessment were now before the court we find nothing in 
the record to justify a reduction of the assessment. The only evidence 
offered on this point is the testimony of defendant, which is indefinite, 
evasive, and unsatisfactory. He fails to give a statement of what his 
capital consists and the true value thereof, also the amount of money he 
has at interest. Such evidence can not overcome the weight that should 
be given to an assessment made by officers acting under oath. 

It is therefore ordered that the judgment herein be annulled, and it is 
decreed that plaintiff recover of defendant five thousand dollars with ten 
per cent interest from thirty-first March, 1875, and all costs. 

Rehearing refused. 


No. 6075. 


JEAN MANDE&RE vs. Francois BonsiGNORE AND NEW ORLEANS Savines Ix- 
STITUTION. 


The New Orleans Savings Institution excepted to the jurisdiction of the Fourth Dis- 
trict Court on the ground that said New Orleans Savings Institution is a ecorpo- 
ration established by act of the General Assembly and domiciled in the parish of 
Orleans, and that by the act creating the Superior District Court that court alone 
has jurisdiction as to this defendunt. The court a qua erred in maintaining 
this exception. 

It istrue act No. 2 of the acfs of 1873, organizing the Superior District Court, de- 
clares that said court shall have exclusive jurisdiction over all cases in which 
“any corporation established by act of the General Assembly and domiciled in 
the parish of Orleans shall be a party;” but this defendant has failed to adduce 
proof showing it is “a corporation established by act of the General Assembly.” 

If such an act exists it is a private statute which should have been introduced in 
evidence. It is not a general law of which the court will take notice. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 
tA G. Schmidt, for plaintiff and appellant. Clarke, Bayne & Renshaw, 
for defendant and appellee. 

Wyty, J. Plaintiff sued the defendant, Bonsignore, the drawer of a 
check on New Orleans Savings Institution, for two thousand eight hun- 
dred dollars, and prayed that he be condemned to pay said amount and 
the said Savings Institution be “ordered to pay the aforesaid check as a 
transfer to that extent of the funds of Bonsignore in their possession.” 
The New Orleans Savings Institution excepted, on the ground that the 
Fourth District Court was without jurisdiction, because it is a corporation 
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established by act of the General Assembly and domiciled in the unm 
of Orleans, and by the act creating the Superior District Court that 
court alone has jurisdiction as to this defendant. 

The court, maintaining this exception, dismissed the suit as to the New 
Orleans Savings Institutivn, and plaintiff appealed. 

We think the court erred. 

It is true act No. 2 of the acts of 1873, organizing the Superior Dis- 
trict Court, declares that said court shall have exclusive original juris- 
diction over all cases in which “any corporation established by act of 
the General Assembly and domiciled in the parish of Orleans shall be a 
party;” but this defendant has failed to adduce proof showing it is a 
“ corporation established by act of the General Assembly.” If such an 
act exists, it is a private statute, which should have been introduced in 
evidence; it is not a general law of which this court will take notice. 

It is therefore ordered that the judgment herein be annulled, and that 
this cause be remanded for trial on the merits according to law, appellee 
paying costs of appeal. 

Rehearing refused. 


No. 6226. 
L vise B. WILLISTON AND HusBanp vs. Scumipt & ZEIGLER. 


This injunction was obtained by the wife nine days after the sale of a certain piece 
of property to prevent the sheriff from putting the purchaser in possession. It 
is based on the claim of the wife to a homestead. The order of seizure and sale 
had been issued on a mortgage given to securé the purchase price. Besides, to 
secure the same debt there existed the vendor’s privilege. Therefore this case 

_¢an not be embraced in the homestead act, section 1692 of the Revised Statutes. 

) Furthermore, if the wife had possessed any suc h right, s she e should have ¢ asserted 

\ it before the sale. 

PPEAL from the Fifth Judicial District Court, parish of Iberville. 

James L. Cole, Parish Judge, acting for District Judge Dewing, re- 
eused. A. & EF. B. Talbot, Barrow & Pope, and Merrick, Race & Foster, 
for plaintiff and appellee. Samuel Matthews and James H. Grover, for 
defendants and appellants. 

Lupetine, C. J. This is an injunction suit to prevent the sheriff from 
putting the purchaser in possession of the dwelling-house and one hun- 
dred and sixty acres of land, which had been sold under an order of 
seizure an‘l sale, issued on a mortgage given to secure the purchase 
price. To secure the same debt there existed the vendo1’s privilege. 
The injunction was obtained nine days after the sale, and it is based on 
the claim of the wife to a homestead. On the day of sale, the sheriff 
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was requested, in writing, to notify all persons making bids on the prop- 
erty offered for sale that the judgment debtor would take legal steps to 
enforce her right to a homestead on the property. 

Elaborate briefs have been filed in this case to show that a wife may 
be the head of a family during the existence of the marriage, and that 
in such a case she is entitled to the benefit of the homestead law, but 
we do not deem it necessary to examine that question in this case, inas- 
much as the property was sold to pay the purchase price, and was there- 
fore not embraced in the homestead act. 

Section 1692 of the Revised Statutes declares : “ No property shall, by 
virtue of this act, be exempt from sale for non-payment of taxes or as- 
sessments levied pursuant to law, nor for debts contracted for the pur- 
chase price of said exempted property, nor for money due for rents, bear- 
ing a privilege on said property under existing laws.” Besides, if she 
had any such right, she should have asserted it before the sale. 

It is therefore ordered and adjudged that the judgmen: of the lower 
court be reversed, and that there be judgment in favor of the defendants 
dissolving the injunction and for one hundred and fifty dollars damages 
against the plaintiff and her surety on the injunction bond, in solido, and 
for costs of suit. 

Rehearing refused. 


No. 6117. 
GrorGE B. Frost, GuaRDIAN, vs. Crty oF NEw ORLEANS. 


A party must resort to the mode pointed out by law to correct an assessment, other- 
wise he will be bound by it. 

The only action taken by plaintiff in this case is the presentment to the Board of 
Assessors of an unsworn application, setting forth the valuations made and 
those to which they should be reduced, the sums at which the properties were 
rented and at which they were appraised in the probate court, and also setting 
forth that,in a proceeding in the Superior District Court against the Auditor, 
the assessment was reduced to a specified sum inaprevious year. But the state- 
ment of facts in the record does not show what evidence, if any. was presented 
to the board, or that the plaintiff pursued the course pointed out by law for cor- 
rection of the assessment. 


ser from the Superior District Court, parish of Orleans. Haw- 
tA kins,J. S. P. Blanc, Assistant City Attorney, for defendant and ap- 
pellee. Hornor & Benedict, for plaintiff and appellant. 

Howe, J. The plaintiff complains that the property of his wards 
was appraised too high; that he, in accordance with notice given, applied 
to the Board of Assessors to reduce the assessment one-half, which they 
refused to do, in disregard of proofs submitted to them; that section 
forty-five of act No. 42 of 1871, which makes the decision of said Board 
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of Assessors final,is unconstitutional, and he asks that the city be en- 
joined from levying any tax upon said excessive assessment, that the 
said section be declared unconstitutional, and the valuation of the prop- 
erty in question be reduced to the sum named in the petition. 

The answer is that the Board of Assessors are vested with exclusive 
power to correct assessments, and have not been made parties; that 
plaintiff did not furnish a list of his wards’ property according to law; 
, that he did not make application in due form to correct the assessment; 
that if he ever was entitled to relief it is now too late to grant it in the 
courts, and that the courts are without jurisdiction of the question. 

Judgment was rendered against plaintiff, and he appealed. 

Without going into an examination of the constitutional question 
raised, it is enough to say that the plaintiff has not made such a showing 
as to entitle him to a judgment as prayed for, even if the question be 
within the jurisdiction of the courts. See 19 An. 474 and 21 An. 439, 
where it was held that a party must resort to the mode pointed out by 
law to correct an assessment, otherwise he will be bound by it. 

The only accion taken by plaintiff in this case is the presentment to the 
Board of Assessors of an unsworn application setting forth the valuations 
made and those to which they should be reduced, the sums at which the 
properties were rented and at which they were appraised in the probate 


court, and that in a proceeding in the Superior District Court against 
- the Auditor the assessment was reduced to a specified sum in a previous 
year. The statement of facts in the record does not show what evi- 
dence, if any, was presented to the Board of Assessors, or that he pur- 
sued the course pointed out by law for correction of the assessment. 
Plaintiff has, therefore, failed to make out a case. 

Judgment affirmed. 


No. 4820. 
CrcILE ‘Dupré, WIFE or A. HumpHREYs, vS. ADOLPHE DupRE ET AL. 


The plaintiff can not sueceed in her attempt to annul a judgment which emanci- 
pated her from the liabilities of a minor. The proceedings which she attacks 
are regular in form, there is no evidence or allegation of fraud inthe reeord, 
and the parties whom she wishes to affect by obtaining a judgment of nullity 
were not parties to the judgment which she seeks to annul. 

\ PPEAL from the Parish Court, parish of Jefferson. Hyman, J. J. 
J. Roman and C. W. Besancon, tor plaintiff and appellee. E. Bermu- 
dez, for defendants and appellants. 
Morean, J. The plaintiff seeks to annul a judgment which emanci- 
pated her from the disabilities of a minor. The proceedings which she 
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attacks are regular in form, and there is no evidence or allegation of 
fraud in the record or in her petition, and the parties whom she wishes 
to affect by obtaining a judgment of nullity were not parties to the judg- 
ment which she seeks to annul. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the parish court be avoided, annulled, and reversed, and that this suit be 
dismissed, plaintiff to pay costs in both courts. 

Rehearing refused. 


No. 6167. 
JULES DecassE vs. J. C. Keyser AND HuaH McKenna. 


The plaintiff purchased by notarial act from one Petitjean a note for six hundred 
dollars, secured by mortgage and made by the defendants, due in two years from 
its date. In the same act another note of the same parties for the same amount 
and secured by the same mortgage, due at three years, was transferred as col- 
lateral security for the payment of the former. Some time after this transfer 
and after the maturity of the first note and pledge, the defendants, makers of 
the said two notes, made a notarial pledge or transfer to plaintiff of a judgment 
in their favor as further collateral security for the payment of the said first- 
mentioned note. Neither of the notes is indorsed by the payee and transferrer. 
This suit is instituted on the two notes and the notarial act of transfer and 
pledge. 

There can be no doubt that the plaintiff was entitled to judgment on the first note, 
and the only question is as to the correctness of the nonsuit in the court a qua 
on the second note, held merely as collateral security. 

As to the objection that the notes were not indorsed, the notarial act had as much 
effect as the indorsement of the payee could have. 

In this instanee, the second note being intended to secure the principai debt evi- 
denced by the first note, the sale to pay the principal debt, or the first of the two 
notes, must necessarily be made to pay the pledged note also, and if there be 
any surplus the pledger is entitled thereto. If the defendants have any rights 
as between them and the pledger, they can be settled hereafter in a proper pro- 
ceeding between the proper parties, and their rights in this respect will be re- 
served. 

The plaintiff is entitled only to the principal debt—the first note at two years for 
six hundred dollars, interest, and costs—but to get that it is necessary to sell 
the mortgaged property, and it must be sold to meet the notes unpaid. 


PPEAL from the Seventeenth Judicial District Court, parish of 
tA. Natciiitoches.. Chaplin, J. Jack & Pierson, for plaintiff and ap- 
pellant. Cunningham, Chaplin & Cunningham for defendants and ap- 
pellees. 

Howe tt, J. The plaintiff has appealed from that part of the judgment 
of the lower court in this case which dismissed his demand as of non- 
suit on one of the notes sued on. The defendants pray for an amend- 
ment of the judgment. 

The material facts are that plaintiff purchased, by notarial act, from 
one Petitjean a note for six hundred dollars, secured by mortgage, and 
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made by the defendants, due in two years from its date. In the same act 
another note, of same parties, for same amount, and secured by same 
mortgage, due at three years, was transferred as collateral security for 
the payment of the former. Some time after this transfer and pledge, 
and after the maturity of the first note, the defendants, makers of said 
two notes, made a notarial pledge or transfer to plaintiffs of a judgment 
in their favor as further collateral security for the payment of the said 
first-mortgage note. Neither of the notes is indorsed by the payee and 
transferrer. This suit was instituted on the two notes and the notarial 
act of transfer and pledge. The defense, by exception and answer. is 
that the transfer and pledge is not legal, because the notes are not in- 
dorsed, and defendants have equities as against the makers, and no 
judgment should be rendered on the pledged note under the circum- 
stances and at the same time as on the principal demand. 

In the act of transfer and pledge, which is anterior to the maturity of 
either note, the payee transferred specially to the plaintiff “all his rights, 
actions, privileges, and mortgages against the said J. C. Keyser and 
Hugh McKenna, in the act of mortgage aforesaid, subrogating said Jules 
Ducasse to said rights and actions, privileges, and mortgages, to be by 
him enjoyed and exercised in the same manner as they might have been 
by the said Frangois Petitjean, transferrer.” 

There can be no doubt that plaintiff was entitled to judgment on the 
first note, and the only question which it is necessary for us to decide is 
as to the correctness of the nonsuit on the second note, held merely as 
collateral security. The notarial act had as much effect as the indorse- 
ment of the payee would have. 

Article 3170 of the Revised Civil Code declares: “If the credit which 
has been given in pledge becomes due before it is redeemed by the per- 
son pawning it, the creditor, by virtue of the transfer which has been 
made to him, shall be justified in receiving the amount, and in taking 
measures to recover it. When received, he must apply it to the payment 
of the debt due to himself, and restore the surplus, should there be 
any, to the person from whom he held it in pledge.” 

In this instance, the note pledged being one of a series secured by the 
mortgage securing the principal debt, the sale to pay the principal 
debt, or the first of the two notes, must necessarily be made to pay 
the pledged note also, and if there be any surplus, the pledger is en- 
titled thereto. If the defendants have any rights as between them 
and the pledger, their vendor, they can be settled hereafter in a 
proper proceeding between proper parties, and their rights in this 
respect will be reserved. The plaintiff is entitled only to the prin- 
cipal debt, the note at two years for six hundred dollars, interest, and 
costs; but to get that it is necessary to sell the mortgaged property, and 
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it must be sold to meet the notes unpaid. The defendants do not 
question the right of the plaintiff, a third holder before maturity, to be 
paid the amount thereof. They resist his right to a judgment for the 
amount of the two notes. We think he should have judgment only for 
the amount due him, as equities are set up, and will correct the judgment 
of nonsuit, so that he may have the right to recover from the proceeds 
of the property the whole amount of his claim in case it should not sell 
for enough to extinguish both notes. In any contingency, he must re- 
cover the whole amount of his claim. 

It is therefore ordered that the judgment of nonsuit on the second 
note be reversed, and that plaintiff's right to be paid out of the proceeds 
of the mortgaged property, when sold, the whole amount of his claim be 
enforced, and that the rights of the defendants to the surplus, if any, for 
equities, be reserved, costs of appeal to be paid by appellees. 

Rehearing refused. 


No. 4728. 
Dave C. Jounson vs. La VarréTé ASSOCIATION. 


At the time the plaintiff became a stockholder in said corporation, in January, 1871, 
the club existed with the exclusive rights and privileges of which he complains, 
und he attended the various meetings of the stockholders thereafter, especially 
that of May 2, 1872, at which he voted for the amendment of the charter increas- 
ing the shares to fifteen hundred dollars; and, furthermore, in conformity to the 
rules of the club, he made formal application to become a member of said club, 
to the formation and action of which he now objects, but admission was refused. 
He must be held to have purchased with reference to the rules and conditions 
existing at the time by the charter and by-laws, and he is bound by the action of 
the club upon his application for membership. 

Plaintiff is not denied any rights to which he is entitled as stockholder. The dis- 
tinctions of which he complains were established by the charter, and he does 
not show any violation of the provisions of the charter and by-laws to lis pre- 
judice. Henee, he has not shown any legal ground for the injunction obtained. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Charles S. Rice & Whitaker, for plaintiff and appellee. 
Breaux, Fenner & Hall, for defendant and appellant. 

Howe tt, J. The plaintiff alleges that he is the owner of one share of 
the capital stock in “ La Variété Association,” which entitles him to all 
the rights and privileges of every other stockholder; but that a majority 
of the stockholders have formed within said association an organization 
or club, and have as stockholders granted unto themselves certain pre- 
tended exclusive rights and privileges, and have declared that the stock- 
holders in said association who are not likewise members of said club 
shali not enjoy said rights and privileges, among which are the “exclusive 
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right of admission to that part of the Varieties Theatre known as 
the ‘ club-room and stockholders’ seats and passages leading thereto;’” 
and the sole right allowed to stockholders not members of said club is 
that of sitting in the public auditorium of said theatre, in any seat not 
otherwise occupied during any performance, from which seat he may be - 
removed by a purchaser of a ticket for such seat; that for these exclu- 
sive rights and use the association receives no compensation; that the 
said club assumes to itself the right to determine who shall become 
members thereof, and has denied to plaintiff and others such member- 
ship and access to and use of the club-room, stockholders’ seats, and the 
passages leading thereto; and that he demanded the said rights and 
privileges, or that said association purchase from him his stock at par 
value (fifteen hundred dollars), both of which were refused. He prayed 
for and obtained an injunction restraining the said association, its offi- 
cers, and members from obstructing him in the enjoyment cf said rights 
and privileges. 

The defense is that plaintiff subscribed to said stock under the terms 
and conditions of the charter of said association; that he has been re- 
fused none of the privileges granted by said charter to any stockholder 
of said association, as such, and there is a prayer for damages. 

Judgment was rendered perpetuating the injunction, and defendants 
appealed. 

At the time the plaintiff became a stockholder in said corporation 
(in January, 1871,) the “club” existed with the exclusive rights and 
privileges of which he complains; and he attended the various meetings 
of the stockholders thereafter, especially that of May 2, 1872, at which 
he voted for the amendment of the charter increasing the shares to fif- 
teen hundred dollars. And, furthermore, in conformity to the rules of 
the club, he made formal application to become a member of said club, 
but admission was refused. He must be held to have purchased with 
reference to the rules and conditions existing at the time by the charter 
and by-laws, and he is bound by the action of the club upon his appli- 
cation for mempership. He is not denied any rights to which he is en- 
titled as stockholder. The distinctions of which he complains were 
established by the charter, and he does not show any violation of the 
provisions of the charter and by-laws to his prejudice. We can not see 
that he has shown any legal ground for the injunction obtained. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the injunction be dissolved and plaintiff's suit dismissed with 
costs in both courts. 

- Rehearing refused. 


Mr. Justice Morgan took no part in this case. 
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No. 6029. 
Crty oF NEw Or eEans vs. City Horet anp R. S. Morse anp J. E. Zunrts. 


By act No. 41 of 1870 it was provided “that all warrants, checks, or orders issued, or 
that may hereafter be issued, signed, and approved as aforesaid, for the supplies 
and expenses of said Board of Police, shall be and are hereby made receivable 
for all parish and municipal licenses and taxes and debts due or to become due 
to the parishes of Orleans, Jefferson, and St. Bernard; provided the aggregate of 
said warrants, checks, or orders so received in each current year shall not ex- 
ceed the amount of the apportionment made by the Board of Metropolitan Po- 
lice Commissioners upon said parishes or cities for that year.” 

This clause of the law was indorsed on the back of each of the warrants issued by 
the Board of Metropolitan Police Commissioners. It doubtless enhanced their 
value, and induced defendants to purchase the ones they tendered in payment of 
their city taxes. 

Act No. 33 of 1874, passed subsequent to the issue of the warrants in question, limit- 
ing their receivability for taxes to years anterior to the first of January, 1874, 
and prohibiting said warrants from being received for taxes due thereafter, is 
unconstitutional and void, because impairing the obligations of a contract. 

There is nothing in the record showing that the aggregate of the warrants receiva- 
ble for taxes for the current year exceeded or did not exceed the amount of the 
apportionment made by the Board of Police Commissioners for that year. If it 
was in excess of that apportionment it was in the power of the plaintiff to show 
it, beeause no one can know so well as the city of New Orleans how many war- 
rants it has received during the current year and whether it exceeds the amount 
of apportionment aforesaid. 

As to the power of the General Assembly to make warrants issued in evidence of 
expenses for policing the city receivable for taxes due the city, there can be no 
doubt. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Samuel P. Blanc, Assistant City Attorney, for plaintiff and 
appellee. J. W. Thomas and A. C. Lewis, for defendants and appellants. 
Wyty, J. In answer to the demand of the plaintiff for taxes for 1875, 
amounting to $4375, the defendants tendered and filed in court Metro- 
politan Police warrants issued during the fiscal years of 1873 and 1874 to 
the full amount of said demand, notwithstanding which the court gave 
judgment for plaintiff as prayed for, and defendants appeal. 

We think the court erred. By act No. 41 of 1870 it was provided that 
“‘all warrants, checks, or orders issued, or that may hereafter be issued, 
signed, and approved as aforesaid, for the supplies and expenses of said 
board of police, shall be and are hereby made receivable for all parish 
and municipal licenses and taxes, and debts due or to become due to the 
parishes of Orleans, Jefferson, and St. Bernard, and the cities of New 
Orleans, Jefferson, and Carrollton, provided the aggregate of said war- 
rants, checks, or orders so received in each current year shall not exceed 
the amount of the apportionment made by the Board of Metropolitan 
Police Commissioners upon said parishes or cities for that year.” 

And this clause of the law was indorsed on the back of each of the 
warrants issued by the Board of Metropolitan Police Commissioners; it 
doubtless enhanced their value and induced defendants to purchase the 
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ones they tendered in payment of their city taxes. It is contended, how- 
ever, that act No. 33 of 1874, passed subsequent to the issue of the war- 
rants in question, limited their receivability for taxes to years anterior to 
the first of January, 1874, and prohibited said warrants from being re- 
ceived for taxes due thereafter. To this the answer is that said clause 
of said act of 1874 is void, because it impairs the obligations of a con- 
tract, and the cases of Farman vs. Nichol, 8 Wallace, 44, and Woodruff 
vs. Trapnall, 10 Howard, 206, are cited in support of the position, and 
they are conclusive of the question. 

Plaintiff also contends that the defendants can not require it to receive 
the warrants for taxes, because they have not shown that the aggregate 
of such warrants received by it. for such current year does not exceed the 
amount of the apportionment made by the Board of Police Commission- 
ers upon it for that year. Upon this point there is no evidence in the 
record. If such be the case, it was in the power of plaintiff to show it, 
because no one can know s0 well as the city of New Orleans how many 
warrants it has received during the current year, and whether the ag- 
gregate exceeds the amount of the apportionment made by the Board of 
Metropolitan Police Commissioners upon said city for that year. As to 
the power of the General Assembly to make warrants issued in evidence 
of expenses for policing the city receivable for taxes due the city, there 
can be no doubt. 

It is therefore ordered that the judgment herein be annulled, and that 
plaintiff's demand be rejected, defendants paying costs incurred prior to 
the tender of the warrants, and plaintiff paying all costs accruing there- 
after in both courts. 

Rehearing refused. 


Nos. 4836 anp 4895. 
ANDREW Pare vs. Mrs. Jane D’Arcy. Same vs. SAME (CONSOLIDATED). 


There is no servitude of view existing in favor of the lot owned by plaintiff, and 
the defendant evidently had the right to build a fence as high as she pleased on 
her own lot. 

PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
J. Richard Shackelford, for plaintiff and appellee. Cotton & Levy, 
for defendant and appellant. 

Wyty, J. Defendant appeals from the judgment fer five hundred dol- 
lars which plaintiff recovered against her for building a fence eighteen or 
twenty feet high on her own lot on Derbigny street, on the ground that 
said fence impaired the value of plaintiff’s lot adjoining it by obstructing 
the light and the breeze. 
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There is no servitude of view existing in favor of the lot owned by 
plaintiff. And defendant evidently had the right to build a fence as high 
as she pleased on her own lot. The reconventional demand is tn- 
founded. 

It is therefore ordered that the judgment herein be annulled, and that 
plaintiff's demand be rejected with costs of both courts. 


No. 6201. 
SrareE oF Lovistana vs. Davip KIna. 


In accordance with preceding decisions given by this court in similar cases coming 
up from the same court a qua, the assignment of error that the record in this in- 
stance fails to show that the jury who tried the accused was sworn, must be held 
as good. . 

4 PPEAL from the Fifth Judicial District Court, parish of East Baton 
tA Rouge. Dewing, J. <A, E. Read, District Attorney, and A. P. Field, 
Attorney General, for plaintiff and appellee. G. A. Griffith and J. O. 
Fuqua, for defendant and appellant. 

Howe t, J. The defendant has appealed from a judgment sentencing 
him to be hung, and he assigns as error that the record of conviction 
fails to show that the jury who tried him was sworn. 

This ground has just been held to be good in the cases of State vs. 
Phillips and Reid and State vs. Elijah Douglass, from the same court. 

For the reasons in the two cases above mentioned, it is ordered that 
the judgment appealed from be reversed, and the case remanded for a 
new trial according to law. 


No. 6077. 
StraTE OF LovIsIANA vs. ELIJAH DouG.ass. 


The assignment of error that the record fails to show that the jury who tried the 
case was sworn before the trial must be held good. This material fact can not 
be supplied in a criminal case by the presumption of omnia rite acta, but should 
appear on the record itself. 

PPEAL from the Fifth Judicial District Court, parish of East Baton 
ti Rouge. Dewing, J. Criminal case. Alvan E. Read, District At- 
torney, and A. P. Field, Attorney General, for plaintiff and appellee. 
George A. Griffith, for defendant and appellant. 

Howe 1, J. The defendant has appealed from a judgment sentencing 
him to imprisonment in the Penitentiary for eighteen months for an 

34 





426 SUPREME COURT OF LOUISIANA, 





Se ———————— 


State vs. Douglass. 





assault by willfully shooting at one Anthony James, and assigns as error, 
among others, that the record fails to show that the jury who tried the 
case was sworn before the trial. 

In the case of State vs. Gates, 9 An. 94, this court said: “ We think 
the record of conviction is defective, in not showing that the jurors who 
tried the issue were not sworn, The original entry on the minutes enu- 
merates the jury, but does not state that they were sworn, and this ma- 
terial fact can not be supplied in a criminal case by the presumption of 
omnia rite acta, but should appear on the record itself.” Beale vs. Camp- 
bell, 1 How. Miss. 24; Irwin vs. Jones, ibid, 494; 2 Blackford’s Reports, 
p. 272. See, also, the forms of records of conviction at the assizes, to 
‘be found in the appendix to the fourth Black. Com., in each of which, 
after the recital of the names of the jury, is added : ‘ Who, being elected, 
tried, and sworn,’ ete. Also, Bishop on Crim. Pros., p. 927 (sec. 927); 2 
Texas R., p. 280; 10 Ohio R., p. 575. Upon these authorities, and the 
fact that the State has not applied to correct the record, we must hold 
the assignment good. 

It is therefore ordered that the judgment of the district court be re- 
versed, and the case remanded for a new trial according to law. 

Mr. Chief Justice Ludeling and Mr. Justice Wyly dissent for reasons in 
No. 6060. 


No. 3901. 
Tuomas B. LEe vs. Crry or NEw ORLEANS. 


The plaintiff is liable for the proportion of taxes on the improvements made by 
him on the ground he has leased. 
PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Hiram J. Grover, for plaintiff and appellant. Samuel P. Blanc, As- 
sistant City Attorney, for defendant and appellee. 
’ Howe, J. The city of New Orleans having judgment against the 
plaintiff for $832, for taxes of 1869 on certain property, issued execution 
and eaused the said property tobe seized. Whereupon plaintiff enjoined, 
on the ground that the property did not belong to him, but was leased 
by him for a term of years from the Female Orphan Asylum and was 
exempt from all taxation, and he prayed that it be so declared. 

The city answered asking for a dissolution of the injunction with dam- 
ages, and, reconvening, asked judgment for the proportion of taxes on 
the improvements erected by plaintiff on the ground leased by him. 

Judgment was rendered dissolving the injunction, and plaintiff ap- 
pealed. 
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On the trial below evidence was introduced showing the value of the 
said improvements as on the tax-roll, and the counsel for the city con- 
tends that the case is similar to that of City vs. Russ, No. 5055 in this 
court, in which the tax on such improvements was sustained. 

Under the pleadings and evidence in the record this position is correct. 
The proportion due is $356 57. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the city of New Orleans recover on the reconventional demand 
herein $356 57 as taxes for 1869 on the improvements erected by plain- 
tiff on the property described in the petition, with five per cent from the 
first of September, 1870, three dollars costs of advertising, and costs of 
lower court, with privilege accorded by law; costs of appeal to be paid 
by the city. 


No. 6232. 


In tHe MATTER OF THE EsTATE OF F. NorBERT MARIONNEAUX. OPPposITION 
OF JoHN A. DaRDENNE. 


The agreement made by the tutrix before she qualified, by which she practically 
gave away a portion of the property of the minor, was null. It makesa part of 
the legislation and the policy of all those nations whose laws are derived from 
the same source as ours to stamp as null and void the alienation of the property 
of persons under age, when the forms prescribed by law for their protection 
have not been pursued. 

Why any family meeting should suppose that it was to the adyantage of the minor 
to reduce from nine thousand to three thousand dollars a debt which was se- 
cured by a mortgage and vendor’s privilege on property shown to have been 
worth at least five thousand dollars cash, it is not easy to imagine. But, whatever 
may have been their motive for the advice, the tutrix did not act on it; on the 
contrary, she caused another family meeting to be convoked, who advised 
against the act. 

The question whether the second family meeting had authority or not to revise the 
action of the first one is immaterial. If conceded that it could not, it is not per- 
ceived how that benefits the opponent. 

If the probate court in its discretion saw fit to appoint a second family meeting to 
give their advice touching the interests of the minor, it was certainly competent 
for the family meeting to do so without reference to what had been d_ne by any 
former family meetings; and, on the application of the tutrix to have the delib- 
erations of the last family meeting confirmed, the court could confirm or reject 
it as in its judgment was proper. The opposition of John A. Dardenne should 
have been rejected. 


PPEAL from the Parish Court, parish of Iberville. Cole,J. George 
Wailes, for the succession, appellant. Barrow & Pope, for Dardenne, 
opponent and appellee. ' 
Lupetine, C. J. In September, 1874, Mrs. Marionneaux, the widow of 
F. Norbert Marionneaux, signed an agreement whereby she consented to 
release John A. Dardenne from paying two thirds of a note for nine thou- 
sand dollars, which he had executed in favor of said Norbert Marion- 
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neaux before his death for the price of a plantation. The said deceased 
left a minor child as sole heir to his estate. The said agreement was 
signed by Mrs. Marionneaux before she had qualified as natural tutrix 
of her child. After she had been confirmed and qualified she applied to 
the probate judge to appoint a family meeting to advise touching the in- 
terest of the minor in relation to the agreement to release Dardenne from 
the payment of two thirds of his note. The family meeting was con- 
voked, and they advised that the said agreement was for the advantage 
of the minor. The proceedings of this family meeting were not con- 
firmed by the court, but, instead of praying for the homologation of the 
proceedings of said family meeting, the tutrix prayed for another family 
meeting to give their advice_in regard to the business. The second 
family meeting advised that it was not for the interest of the minor that 
the agreement should be made. The tutrix then presented the proceed- 
ings of this family meeting to the court for homologation, when Dar- 
denne, the debtor, opposed the homologation of the proceedings of the 
second family meeting, and prayed that those of the first family meeting 
be homologated, which was done by the court a qua. 

The agreement made by the tutrix before she qualified, by which she 
practically gave away a portion of the property of the minor, was null. 
“Tt makes a part of the legislation and the policy of all those na*ions 
whose laws are derived from the same source as ours to stamp as null 
and void the alienation of the property of persons under age, when the 
forms prescribed by law for their protection have not been pursued.” 8 
M. 626; 11 R. 504; 12 R. 636; 20 An. 64. 

Why any family meeting should suppose that it was to the advantage 
of the minor to reduce from nine thousand dollars to three thousand 
dollars this debt, which was secured by a mortgage and vendor’s privi- 
lege on property shown to have been worth at least five thousand dollars 
in cash, it is not easy to imagine. But, whatever may have been their 
motive for the advice, the tutrix did not act on it, but, on the contrary, 
she caused another family meeting to be convoked, who advised against 
the act. It is contended that the second family meeting had no author- 
ity to revise the action of the first family meeting. If this be conceded, 
it is not perceived how that benefits the opponent. If the probate court, 
in its discretion, saw fit to appoint a second family meeting to give their 
advice touching the interests of the minor, it was certainly competent for 
the family meeting to do so, without reference to what had been done by 
any former family meetings; and, on the application of the tutrix to have 
the deliberations of the last family meeting confirmed, the court could 
confirm or reject it as in its judgment was proper. 

After a careful examination of the evidence, we believe the second 
family meeting properly refused to advise the completion of the agree- 
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ment. We also think that the opposition of John A. Dardenne should 
have been rejected. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed, that the proceedings of the second family meeting be 
confirmed with costs against opponent. 

Rehearing refused. 





No. 6251. 
CHARLES Scumipt vs. City or NEw ORLEANS. 


In January, 1876, the plaintiff took a rule on the city of New Orleans to reduce the 
assessment upon which a judgment had been obtained by the latter against the 
former, in June, 1875, for the taxes of that year. This is not the mode to revise, 
amend, or annul a judgment or to correct an assessment. 


PPEAL from the Superior District Court, parish of Orleans. Havw- 

kins, J. H. H. Walsh, for plaintiff and appellee. Samuel P. Blanc, 
for defendant and appellant. 

Howe, J. InwWJune, 1875, the city of New Orleans obtained judgment 


against the plaintiff for the taxes of that year, and in January, 1876, the 
latter took a rule on the former to reduce the assessment upon which 


the said judgment was based. The rule was made absolute, and the city 
appealed. 

This is not the mode to revise, amend, or to annul a judgment or to 
correct an assessment. 

It is therefore ordered that the judgment appealed from herein be re- 
versed, and the rule taken by plaintiff be dismissed with costs. 


No, 6233. 
Wave H. Giipert vs. P. O. Hésert, Executor. 


The case of Robert O. Hebert et al. vs. Jackson, sheriff, et al., No. 6221, which pre- 
cedes this one, disposes of it on the same grounds. 
PPEAL from the Fifth Judicial District Court, parish of Iberville, 
Posey, J. Henry Duffel, Charles O. Lauve, Samuel Matthews, and 
T. Hamilton Rills, for plaintiff and appellee. George Wailes, for Mary 
Letitia Hébert, appellant. 

TantaFerRo, J. This is an appeal from a judgment rendered by the 
district court of the parish of Iberville in favor of the plaintiff on the 
confession of P. O. Hébert, acting as executor of the Widow Harriet L. 
Vaughn, deceased. The appeal was taken by Mary Letitia Hébert, an 
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heir of and one of the universal legatees of Harriet L. Vaughn, alleging 
an interest in the estate of Mrs. Vaughn to the extent of more than five 
hundred dollars. 

In the case of Robert O. Hébert et al. vs. Jackson, sheriff, et al., No. 
6221, just decided by this court, the judgment above referred to was at- 
tacked as null and void for various reasons. On appeal to this court the 
judgment of the lower court was affirmed and the judgment appealed 
from declared to be null and void. That decree disposes of the litiga- 
tion in this case of Wade H. Gilbert vs. Paul O. Hébert, executor, No. 
6233. 

For the reasons assigned in the former case (No. 6221) it is ordered 
that the judgment rendered by the lower court in this case (6233) be an- 
nulled, avoided, and reversed, the plaintiff paying costs in both courts. 

Rehearing refused. 


Wyty, J. I dissent in this case. 


No. 6188. 
Mrs. BertTHA WHITEMAN vs. G. LEBLANC, SHERIFF, ET AL. 


The question is whether the creditor of the community can seize the buildings and 
other improvements placed by the community on a plantation, the separate 
property of.the wife, and sell the same previous to the dissolution of the com- 
mubpity, separate and apart from the land whereon they are situated. The judge 
a quo erred in deciding affirmatively. 

The buildings and improvements attached to the plantation constitute a part of the 
immovable, and can not be sold separately. 

Where the separate property of the wife has been increased or improved during 
marriage, the husband or his heirs “ shall be entitled to the reward of one-half 
of the value of the increase or the ameliorations, if it be proved that the increase 
or ameliorations be the result of the common labor, expenses, or industry.” R. 
C. 2408, 

Until the dissolution of the community the wife owes nothing for the augmentation 
of the value of her hereditary property by the common labor, expenses, or indus- 
try; and at the dissolution she will not owe for the cost of each piece of the im- 
provements, but only for the augmentation of the value of the hereditary prop- 
erty resulting from the improvements created during marriage. 

As the buildings seized by defendants do not belong to the community, nor the cost 
thereof, but to plaintiff, the owner of the soil, subject to the payment at the dis- 
solution of the community of the enhanced value of her hereditary property by 
reason of said improvements erected thereon by the common labor, expenses, 
or industry, the court a qua erred in dissolving the injunction sued out by 
plaintiff. Her property can not be sold for the payment of the debts of her hus- 
band or the community. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. Dewing, J. A. S. Herron and Edward Phillips, for plaintiff 
and appellant. Thomas B. Dupré and C. C. Bird, for defendants and 
appellees. 
Wytv, J. In this case the question is, can a creditor of the community 
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seize the buildings and other improvements placed by the community on 
the plantation, the separate property of the wife, and sell the same pre- 
vious to a dissolution of the community, separate and apart from the 
land whereon they are situated? The court below held that he could, 
and plaintiff appeals. 

We think the court erred. 

The buildings and improvements attached to the plantation constitute 
a part of the immovable, and can not be sold separately. Revised Code, 
464, 504; 21 An. 324; 12 An. 227; 23 An. 749; 25 An. 434; 26 An. 349. 

Where the separate property of the wife has been increased or im- 
proved during marriage, the husbgnd or his heirs “shall be entitled to 
the reward of one half of the value of the increase or the ameliorations, 
if it be proved that the increase or ameliorations be the result of the 
common labor, expenses, or industry.” Revised Code, 2408. 

“Tt can not be controverted that under the spirit of this article build- 
ings and other improvements erected by the spouses during the mar- 
riage on the hereditary property of either belong necessarily at the 
dissolution of the community to the owner of the soil, in this sense, that 
he may keep them, and that he owes to the other spouse the recompense 
of one half of the value of the increase or ameliorations, to be ascer- 
tained by an estimation of the value which such improvements have 
added to the property.” Waggaman vs. Zachrie, 8 R. 182; 4 Rob. 279; 6 
An. 634. 

“Whatever right one of the spouses may have to claim a recompense 
from the other for funds of the community employed for the separate 
benefit and advantage of such spouse, either in the payment of his or 
her debts, contracted anterior to the marriage, or in the increase and im- 
provement of the hereditary property of such spouse, this right can 
only be exercised at the dissolution of the community.” 10 An. 308, 

Until the dissolution of the community, the wife owes nothing for the 
augmentation of the value of her hereditary property by the common 
labor, expenses, or industry; and at the dissolution she will not owe for 
the cost of each piece of the improvements, but only for the augmenta- 
tion of the value of the hereditary property resulting from the improve- 
ments erected during marriage. 

As the buildings seized by defendants do not belong to the community, 
nor the cost thereof, but to plaintiff, the owner of the soil, subject to the 
payment at the dissolution of the community of the enhanced value of 
her hereditary property by reason of said improvements erected thereon 
by the common labor, expenses, or industry, we think the court erred in 
dissolving the injunction sued out by plaintiff. Her property can not be 
sold for the payment of the debts of her husband or the community. 

The case of Domingues vs, Lee, 17 La. 295, which recognizes the right. 
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of a community creditor to sell the buildings erected on the hereditary 
property of the wife during the marriage, separate from the soil, is not 
supported by the case of Fricque vs. Hopkins, 4 N. §., 212, to which it 
refers; nor does it accord with the textual provisions of the articles of 
the Code to which we have referred, and the subsequent decisions of this 
court, especially the decision of Kelly vs. Robertson, 10 An. 208. 

All that which becomes united to or incorporated with the property 
belongs to the owner of such property; and the ownership of the soil 
carries with it the ownership of all that is above and under it. Revised 
Code, articles 504, 505. 

It is therefore ordered that the judgment herein be annulled, and it is 
decreed that the injunction herein be perpetuated with ecsts of both 
courts. 


—$—$$ 


No. 4729. 


NaTHANIEL FE. Bartey.vs. Mrs. Saran Quick. Miss Emma Quick, [yrer- 
VENOR. 


The inquiry in this case is confined to the controversy between the intervenor and 
plaintiff. As the intervenor was in no sense a sub-tenant, the articles of furni- 
ture which she claimed in the leased premises were liable to seizure by the lessor. 

As to the furniture in the room No. 90 Baronne street, which was removed four days 
before the seizure from the leased premises, it belonged to the intervenor, and, 
being the property of athird person and not contained in the leased premises 
at the time of the seizure, it was not subject to the lessor’s privilege. 

As all the property provisionally seized had been released on bond for $450, the court 
a qua erred in permitting evidence to go tothe jury as to the value of the furni- 
ture, and the jury manifestly erred in rend>?>ring a verdict against plaintiff for 
this furniture or the value thereof, which is fixed at 31554 40. 

As the intervenor insists in her brief that the sheriff did not take possession of the 
furniture in room No. 90 Baronne strect or the value thereof; “that he went 
through all the forms except the most essential form of taking possession ;” that 
she held possession of “the room and of her own prop2?2rty in it, no one enter- 
ing the room while it was there except by h»r consent,” it is to b> concluded that 
there was no seizure of this property, and, consequently, there is no foundation 
for the claim for damages. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 
Jury trial. 7. Gilmore. & Sons, for plaintiff and appellant. Alex. 7. 
Steele, for defendant and appellee. R. King Cutler, for intervenor and 
third opponent, appellee. Le 
Wyty, J. Plaintiff, the lessor of the premises No. 240 Canal street, 
sued the defendant for $230, the amount of rent due for the months of 
June, July, and August, 1872, and he also obtained a writ of provisional 
seizure, and the sheriff seized thereunder the furniture in said premises, 
and also a quantity of furniture in building No. 90 Baronne street, which 
had been removed four days before from said leased premises cn Canal 
street. 
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Miss Emma Quick, the daughter of defendant, claiming to be the 
owner of this furniture in a room at No. 90 Baronne street, which she 
valued at some thirteen hundred dollars, and claiming also to be the 
owner of certain articles of furniture in the leased premises, described 
in the petition, which she valued at $518, intervened und enjoined the 
seizure thereof and prayed for judgment for said furniture or the value 
thereof, $1808 50, and two hundred and fifty dollars damages. Subse- 
quently the property provisionally seized was released on bond for 
four hundred and sixty dollars. 

The cause was submitted to a jury, which rendered a verdict in favor 
of plaintiff against defendant for two hundred and thirty dollars, and in 
favor of intervenor, Miss Emma Quick, against plaintiff for the restora: 
tion of said furniture claimed by her, and in default of the syrrender of 
said furniture to her, the plaintiff to pay $1554 40, also the further sum 
of two hundred and fifty dollars damages; and on this verdict judgment 
was rendered by the court. 

Plaintiff appealed from the judgment so far as the same is in favor of 
Miss Emma Quick on the intervention filed by her. Defendant, Mrs. 
Sarah Quick, did not appeal. 

As no appeal was taken from the judgment against defendant for the 
amount of rent due by her, the argument which she presents in the elab- 
orate brief filed by her counsel will not be noticed. That judgment is 
final and can not now be inquired into. 

The inquiry is confined to the controversy between the intervenor 
and plaintiff. 

As the intervenor was in no sense a sub-tenant, the articles of furni- 
ture which she claimed in the leased premises were liable to seizure by 
the lessor. 

As to the furniture in the room No. 90 Baronne street, which was re- 
moved four days before the seizure from the leased premises, we are 
satisfied it belonged to the intervenor, and, being the property of a third 
person and not contained in the leased premises at the time of the 
seizure, it was not subject to the lessor’s privilege. Merrick, Race & 
Foster vs. LaHache, 27 An. 87. As all the property provisionally seized 
had been released on bond for four hundred and sixty dollars, the court 
erred in permitting evidence to go to the jury as to the value of this fur- 
niture, and the jury manifestly erred in rendering a verdict against plain- 
tiff for this furniture or the value thereof, which it fixed at $1554 40. As 
the intervenor insists in her brief that the sheriff did not take posses- 
sion of the furniture, that he “went through all the forms except the 
most essential form of taking possesston,” that she held possession of 
“the room and of her own property in it, no one entering the room 
while it was there except by her consent,’ we conclude there was no 
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seizure of this property, and consequently there is no foundation for the 
claim for damages. 

It is therefore ordered that the judgment herein in favor of the inter- 
venor and against plaintiff be annulled, and that intervenor be decreed 
the owner of the furniture seized in building No. 90 Baronne street, and 
that the intervention and injunction as to it be maintained, with costs of 
the court below. It is further ordered that the intervenor pay costs of 
this appeal. 

Rehearing refused. 


No. 6139. 
7 


THE State oF LovisiaANa vs. MicHAEL DELANEY. 

The accused was charged with assaulting and stabbing with a dangerous weapon, 
to commit murder. The jurisdiction of the Superior Criminal Court, in which 
the proceedinzs were had, is limited to offenses for which the punishment may 
be death or imprisonment at hard labor in the Penitentiary. It is manifest that 
the court had jurisdiction to try the prisoner under the charge preferred in the 
indictment, and this jurisdiction could not be ousted by the verdict of the jury, 
which was, “ guilty of assault with a dangerous weapon, and inflicting wounds 
less than mayhem.” Having had jurisdiction of the case, the court had necessa- 
rily the power to render the judgment on the verdict found. 

The verdict is responsive to the indictment. In the greater offense the intent is to 
kill; in the smaller offense the intent to kill is wanting. The offense for which 
the accused is convicted is included in the one charged in said indictment. 
When an accusati>n includes an offense of an inferior degree, the jury may dis- 
charge the defendant of the higher crime and convict him of the less atrocious, 
if they find a verdict of guilty of the inferior offense and take no notice of the 
higher. 

oo. from the Superior Criminal Court, parish of Orleans. Steele, 

J. A. P. Field, Attorney General, for plaintiff and appellee. James 

P. O'Reilly, for defendant and appellant. 

Lupe.ine, C.J. The accused was charged with assaulting and stabbing 
with a dangerous weapon with the intent to commit murder. The jury 
returned the verdict following: “Guilty of assault with a dangerous 
weapon, and inflicting wounds less than mayhem.” 

A motion in arrest of judgment was made, on the grounds that the 
verdict of the jury is not responsive to the indictment, and is not within 
the jurisdiction of the court, which was overruled. 

The jurisdiction of the Superior Criminal Court, in which the proceed- 
ings were had, is limited to offenses for which the punishment may be 
death or imprisonment at hard labor in the Penitentiary. It is manifest 
that the court had jurisdiction to try the prisoner under the charge pre- 
ferred in the indictment, and this jurisdiction could not be ousted by the 


verdict of the jury. Having had jurisdiction to try the case, the court 
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had, necessarily, the power to render the judgment on the verdict found. 
And it would seem the verdict is responsive to the indictment. In the 
indictment the accused is charged with assaulting and inflicting a wound 
with intent to murder; by the verdict he is convicted of assaulting and 
inflicting a wound, without the intent charged. In the greater offense the 
intent is to kill; in the smaller offense the intent to kill is wanting. The 
offense for which he is convicted is included in the one charged in the in- 
dictment. Mr. Wharton says: “Generally speaking, where an accusa- 
tion includes an offense of an inferior degree, the jury may discharge the 
defendant of the high crime and convict him of the less atrocious, and 
in such case it is sufficient if they find a verdict of guilty of the inferior 
offense and take no notice of the higher.” Wharton’s Crim. Law, section 
384; Chitty’s Crim. Law, 638; Bishop’s Crim. Law, sections 885, 887; 888. 

It is therefore ordered that the judgment of the lower court be affirmed 
with costs of appeal. 


No. 4783. 
P. M. Ketty vs. Joun B. Larirre. 


The court a qua erred in disniissing the suit on the exception that the petition con- 
tains no cause of action. 

If defendant, without probable esuse, maliciously made the affidavit containing the 
libelous matter and filed it in a suit to which he was not a party, and plaintiff 
has been damaged thereby in his business and in his reputation as a good eciti- 
zen and an honorable man, the defendant, by whose fault it happened, should 
repair the damage; and for the purposes of this trial the allegations of plaintiff 
are taken to be true. 

If the principle contended for by defendant, that no responsibility can result for 
libelous matter cdntained in a paper filed in court, be recognized as correct, one 
desiring to blacken the character and destroy the business of another can do so 
with impunity by availing himself of the right to file an affidavit in support of 
a motion for a new trial. Consequently the reputation of no maninthis com- 
munity would be safe. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
tA J. Thomas J. Cooley, for plaintiff and appellant. Carleton Hunt and 
William H. Hunt, for defendant and appellee. 

Wyty, J. Plaintiff appeals from the judgment dismissing, on the plea 
of no cause of action, his demand against the defendant for fifty thou- 
sand dollars damages for an alleged libel. 

Plaintiff alleges that on the trial of the suit of Chaffraix & Agar vs. 
Morton, Bliss & Co. he gave evidence as a witness, and the case was de- 
cided against Morton, Bliss & Co.; that in support of their motion for a 
new trial John B. Lafitte, a member of the firm of John B. Lafitte & Co., 
who were agents of Morton, Bliss & Co., made.an affidavit, which was 
filed in court and read on the trial of said motion, which contained the 
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libelous matter complained of; that in said affidavit the said John B. 
Lafitte clearly and explicitly charged plaintiff with having sworn falsely, 
knowingly, in relation to facts material to the issue, and in effect that 
plaintiff was corruptly guilty of perjury, which is a criminal offense, 
punishable with imprisonment at hard labor in the Penitentiary. After 
setting out the libelous words of the affidavit, plaintiff alleges that said 
charges in said affidavit are false and calumnious and injurious to his 
reputation and feelings, and have the effect of preventing him from 
getting employment in his occupation as a sugar-broker, and have a ten- 
dency to alienate from him the respect and esteem of his fellow-citizens, 
which is above all price; that said charges were maliciously made and 
sworn to by said Lafitte without probable cause, and there was no legiti- 
mate reason for making said charges in the conduct of said suit. 

We think the court erred in dismissing this suit on the exception the 
petition contains no cause of action. 

If defendant without probable cause and maliciously made the affida- 
vit containing the libelous matter, and filed it in a suit to which he was 
not a party, and plaintiff has been damaged thereby in his business and 
in his reputation as a good citizen and an honorable man, we think the 
defendant, by whose fault it happened, should repair the damage. Re- 
vised Code, 2315, 2316, 2317. And for the purpose of this trial the allega- 
tions of plaintiff are taken to be true. 

If the principle contended for by defendant, that no responsibility can 
result for libelous matter contained in a paper filed in court, be recog- 
nized as correct, one desiring to blacken the character and destroy the 
business of another can do so with impunity by availing himself of the 
right to file an affidavit in support of a motion for a new trial; conse- 
quently the reputation of no man will be safe in this community, and all 
responsibility under the articles of the Code referred to may be easily 
evaded. 

It is therefore ordered that the judgment herein be annulled, and that 
this cause be remanded for trial on the merits, appellee paying costs of 
appeal, - 
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No. 6085. 


M. E. Burke, Turrix, vs. Lovis TrEGRE. ALPHONSE MILTENBERGER AND 
Mrs. F. Hatsey, INTERVENORS.* 


Alphonse Miltenberger, one of the intervenors in this case, sets forth that he is 
bona fide owner and possessor of the property against which the plaintiff, in her 
name and on behalf of her minor children, is seeking to enforce her claims; he 
sets forth that he acquired it free from the pretended mortgage of the plaintiff 
by purcha<e at a public sale of the said property made by the United States Mar- 
shal on the third of June, 1865, by virtue of an order of the United States Provis- 
ional Court, rendered at the suit of the intervenor to pay and satisfy a debt 
due to him and secured by mortgage or said property, executed on the twentieth 
of April, 1858, and he pleads in bar of the plaintiffs action the prescription of 
one, three, and five years. The other intervenor, Mrs. Halsey, in whose favor 
the property was mortgaged by Miltenberger for the security of certain promis- 
sory notes of which she is the holder, avers that Miltenberger is the owner of 
the property, and joins himin resisting the claims of the plaintiff. 

The objection to secondary evidence to prove the proceedings in the Provisional 
Court of the United States is not well founded. The court a qua did not err in 
permitting it. The record contains abundant evidence of the loose and irregu- 
lar manner in which the original papers of the said suit were kept in said court, 
nor are facts wanting to show the strong probability that in 1871, when the pres- 
ent suit was instituted, it would have been extremely difficult, if not impracti- 
eable, for the intervenors to obtain either the originals or an official copy 
thereof, the officers of the Provisional Court being Suncti officiis, and most, if not 
all of them, absent from the State. The effort to obtain the necessary documents 
would have been fruitless. 

The sale to Miltenberger in 1865 was made by virtue of an order from a competent 
eourt to enforce a mortgage granted and recorded in 1858. Ten years had not 
elapsed ; the mortgage was in full force and second in rank. Out of the proceeds 
the first mortgage, held by the Bank of Louisiana, was paid, and Miltenberger 
was subrogated to the rights of the holder thereof. The balance was applied to 
Miltenberger’s own mortgage—the mortgage of the plaintiff, of inferior rank, 
being therefore cut off. 

Besides, the plaintiff's action was brought on the nineteenth of March, 1871, to en- 
force her mortgage against the property which was sold under an order of the 
Provisional Court and adjudicated to Miltenberger on the thirteenth of June, 
1865. The plaintiff's demand in reconvention to have the mortgage of Milten- 
berger annulled and to have her own declared first in rank is prescribed by five 
years. 


PPEAL from the Fourth Judicial District Court, parish of St. John 

the Baptist. Flagg,J. Lacey & Butler, for plaintiff and appellee. 

S. M. Bérault and Legendre & Poche, for Alphonse Miltenberger, inter- 
venor and appellant. 

TaLiAFERRO, J. The plaintiff in her own right and as tutrix of her 
minor children alleging that she is the holder of two several promissory 
notes, each for the sum of $3853 66, drawn payable to her order as tutrix 
by the defendant, dated twenty-fourth March, 1865, payable twelve 
months after date, and secured by mortgage on two tracts of land in the 
parish of St. John the Baptist, embracing a sugar plantation and various 
buildings and improvements thereon, instituted this action to enforce 
payment of her claims by a sale of the mortgaged property via ordinaria. 
The defendant answered by general denial, but seems to have been rather 
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passive in the contest, which is waged almost entirely by and between 
the plaintiff and the intervenor, Miltenberger. The latter intervened in 
the case, setting forth that he is bona fide owner and possessor of the 
property against which the plaintiff is seeking to enforce her claims; 
that he acquired it free from the pretended mortgage of the plaintiff by 
purchase at a public sale made of the property by the United States 
Marshal on the third of June, 1865, under and by virtue of an order of 
the United States Provisional Court rendered. at the suit of intervenor 
to pay and satisfy a debt due him by the defendant Tregre, secured by 
mortgage executed on the twentieth of April, 1858. He pleads in bar of 
the plaintiffs action the prescription of one, three, and five years ; the 
intervenor, Halsey, alleging that he is the holder of ten notes of five 
thousand dollars each, executed by A. Miltenberger on the twenty-fifth 
of March, 1872, to secure the payment of which he mortgaged the land 
and plantation now in controversy. This intervenor avers that Milten- 
berger is the owner of the property, and jcins him in resisting the 
claims of the plaintiff. 

The plaintiff answered the intervention of Miltenberger, denying the 
existence of the mortgage an‘ order of sale alleged by him, and denying 
that there ever was any such sale. 

To the intervention of Halsey the plaintiff answers that the notes and 
mortgage he declares upon are without validity ; that he has no legal or 
equitable ownership in them ; that the mortgage to Miltenberger in 1858 
never had any legal effect, never having been inscribed or reinscribed 
according to law. 

Judgment was rendered in favor of the plaintiff for the amount 
claimed by her, with recognition of first mortgage on the “Star Planta- 
tion,” and ordering the mortgaged premises to be sold to satisfy the 
plaintiff's claim ; that the interventions be dismissed at costs of inter- 
venors ; that they be enjoined from setting up any right to the mort- 
gaged property on account of the judgment of the Provisional Court on 
the mortgages of 1853 and 1858. 

The intervenors have appealed. 

This suit in many of its features resembles very closely the case of 
Thomas J. Burke vs. Tregre, twenty-second Annual, page 629, the judg- 
ment in which case was, on appeal to the Supreme Court of the United 
States, affirmed. 19 Wallace, p. 519. 

In that case the plaintiff, Thomas J. Burke, holder of two notes of 
Louis Tregre, dated the twenty-fourth of March, 1865, and secured by 
mortgage on the same property mortgaged by him to the plaintiff in the 
case we have now under consideration, proceeded via executiva against 
the property mortgaged, when, as in the case at bar, he was met by an 
intervention filed by A. Miltenberger, claiming to be the owner of the 
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property seized, by virtue of asale of the same made in June, 1865, un- 

der an order of the Provisional Court of the United States for the State 
of Louisiana granted by said court or by special permit of the military 
commander of the district. The proceedings then taken by the said in- 
tervenor were predicated upon the same mortgage upon which he found- 
ed his proceedings in intervention in the present case; namely, the 
mortgage executed by Louis Tregre in favor of A. Miltenberger & Co. on 
the twentieth of April, 1858. In that case, the one in which Thomas J. 
Burke as plaintiff caused the same property to be seized on the twenty- 
third of July, 1868, the said Burke set up against the intervention of 
Miltenberger— 

First—That the Provisional Court of the United States for Louisiana 
had no legal existence, not having been established by any constitutional 
or legal authority. 

Second—TIf legally constituted, the said court ceased to exist before the 
date of its judgment, the seventeenth of April, 1865. 

Third—That the copy of the judgment presented is not certified by 
the seal and proper officer of that court. 

Fourth—The judgment on its face is null, because it does not appear 
to be an extract from the minutes of any court, or to have been rendered 
in open court, or to be the act of any judge, not being signed by a judge. 

Fifth and seventh grounds related to the absence of revenue stamps ; 
but these grounds were not insisted upon in the appellate court. 

The sixth and eighth grounds were that the copy is incomplete as a 
judgment, because upon its face a petition, account, and act of mortgage 
are made part thereof and are not produced. 

These various objections were held by this court to be without weight, 
and were accordingly overruled. 

In the case now at bar the plaintiff's counsel urges other objections to 
the title of Miltenberger, growing out of an alleged incompleteness of 
the same in this, that there is wanting an adjudication and title deed 
emanating from the said provisional court ; and, further, that such adju- 
dication and transfer, if made, were made in viclation of military orders 
and, therefore, void ; and, lastly, that there was no legal advertisement 
of the pretended Marshal’s sale. 

There is an admission of counsel for plaintiff that some person pre- 
tending to act as deputy of the United States Provisional Marshal put 
up for sale at the court-house of the parish of St. John the Baptist, on 
the third of June, 1865, the “Star Plantation.” and cried it to Milten- 
berger for twenty-seven thousand dollars ; that Messrs. Burke, Pollock, 
* and Judge Bérault were present, but neither of them was advised as to 
the authority of this person to act. 

It is shown that Elfer, a witness, testified that he was recorder of the 
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parish of Orleans in June, 1865; that he had in his possession the origi- 
nal of the Marshal’s deed of the sale of the property described in said 
act, which deed is transcribed in book A, new series, of conveyances, 
folios 100, 101, 102, et seq.; and that he signed the registry in his official 
capacity. The witness recollected very well having seen the said deed, 
a certificate from the clerk of the United States Provisional Court that 
the act was recorded in the United States Provisional Court of Louisiana. 

It is shown that a fieri facias was issued. Various facts are presented 
supported by circumstantial evidence that leave no reasonable doubt 
that the writ issued, and we conclude that there was a sale, adjudication, 
and title deed to Miltenberger. Next, as to the special permit. It is 
shown that by general orders issued on the sixteenth May, 1865, by the 
commander of the Department of the Gulf, sales of cultivated lands 
were prohibited and suspended until first of February, 1866; the object 
and purpose being to secure the payment of wages and other expenses 
incident to the cultivation of the soil. It is shown, likewise, that special 
permits were occasionally granted for sales of plantations by legal pro- 
cess. 

There are various facts shown in this case that we think make it suffi- 
ciently clear that such a special permit was granted in this case. Four 
or five witnesses testify in regard to this special permit. One of them, 
Torrey, the attorney of Miltenberger, swears that he obtained the per- 
mit subsequently to the general order No, 60, of May 16, 1865, and that 
he saw a copy of the order previous to the day of sale. Pollock, another 
witness, is positive that he had the permit in his possession, and that he 
had it approved or indorsed by Captain McClure. This witness swears 
that this permit was granted between the sixteenth of May and the 
third of June, 1865, to effect a judicial sale of the property of Louis 
Tregre, seized in the suit No. 525, entitled A. Miltenberger & Co. vs. 
Louis Tregre. The other witnesses speak of there being such a permit. 
To this testimony the plaintiff objects, on the ground that it is second- 
ary; that no effort was shown to obtain the original permit or its equiva- 
lent, an official copy thereof, upon the pretended author and custodian; 
that no publication of the loss of the pretended order or special permit is 
shown to have been made, and no effort to recover it shown. 

The judge a quo admitted the evidence, ruling that the objections went 
more to the effect than to the admissibility of the testimony. The plain- 
tiff reserved a bill of exceptions. The testimony was properly admit- 
ted. The record contains abundant evidence of the loose, irregular man- 
ner in which the original papers of the suit No. 525 were kept; nor are 
facts wanting to show the strong probability that in 1871, when the pres- 
ent suit was instituted, it would have been extremely difficult, if not im- 
practicable, for the intervenors to obtain either the original act or an 
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official copy of it, the officers of the provisional court being Juncti officiis, 
and most if not all of them absent from the State. The effort to obtain 
the documents missing would have been fruitless. 

There was then a legal, valid sale of the mortgaged property made 
under an order of a competent court. This sale was made in June, 1865. 
It was made under and by virtue of Miltenberger’s mortgage, granted 
by Tregre and recorded in 1858. Ten years had not then elapsed; the 
mortgage was in full force and second in rank; and in applying the pro- 
ceeds of the sale there fell to the claim of Miltenberger secured by this 
mortgage, amounting to sixty thousand dollars, only the sum of $2141 76, 
after deducting costs, taxes, ete. The property was adjudicated to Mil- 
tenberger at the price of twenty-seven thousand dollars; out of this was 
paid the oldest mortgage, that of the Bank of Louisiana, to whese rights 
the purchaser was subrogated, the sum of $24,858 24, leaving to be ap- 
plied to his own mortgage the above-stated amount of 82141 76. The 
mortgage of the plaintiff, of inferior rank, was therefore cut off, there 
being nothing left to appropriate to it. This mortgage was granted by 
Tregre on the twenty-fourth of March, 1865, to the plaintiff, and was 
recorded on the fifteenth of April, 1865, near sevcn years after he exe- 
cuted the mortgage in favor of Miltenberger. The plaintiff's action was 
brought on the nineteenth of March, 1871, to enforce her mortgage 
against the property which was sold under an order of the Provisional 
Court, and adjudicated to Miltenberger on the third of June, 1865, and 
which went into his possession under that sale. The plaintiff's demand 
in reconvention to have the mortgage of Miltenberger and the sale under 
it declared null, and to have her mortgage declared to be first in rank, 
is prescribed by five years. 

_ The intervenor’s exception to- the proceeding, and their plea of pre- 
scription were well taken. 

There are several bills of exceptions found in the record besides those 
we have noticed, but it is unnecessary to pass upon them. 

It is ordered that the judgment appealed from be annulled, avoided, 
and reversed. It is further ordered that the mortgage set up by the 
plaintiff in this suit be and the same is hereby decreed to be extinguished 
and of no effect on the property sold and purchased by Miltenberger as 
aforesaid; that the recorder of mortgages of the parish of St. John 
the Baptist be and he is hereby ordered to cancel from the records of 
his office the mortgage of the plaintiff granted on the twenty-fourth of 
March, 1865, by Louis Tregre, and that plaintiff be enjoined from seizing 
and selling the property in satisfaction of the said mortgage; the plain- 
tiff to pay costs in both courts. 

Rehearing refused. 

* Carried by writ of error to the Supreme Court of the United States. 
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No. 5993. 


Mrs. Marte Emevia THezan, Wire or E. Dcmas, ET AL. Vs. JOSEPH 
THEZAN, TESTAMENTARY EXEcvuTOR, ET AL. 


This suit was instituted by a married woman authorized and assisted by her hus- 
band. Citation of appeal was served on her. This was sufficient. 

Joseph Thezan, one of the defendants, was\cited individually and as testamentary 
executor and as tutor. This wassufficient. There is no ground fora dismissal 
of the appeal. 

The plaintiff has institut=d this suit against her brother individually, and also as 
testamentary executor of their father, as administrator of the succession of 
their mother, and as tutor of a minor heir. 

Third persons, creditors of the succession of Sidney Thezan, deceased, have ap- 
pealed from a judgment declaring certain property to belong to the community 
which existed between said Thezan and his predeceased wife, recognizing the 
parties to this suit (two of full age and one a minor) to be the sole legitimate 
heirs of their mother, maintaining her in the possession and ownership of her 
share of said community, ordering the defendant, as testamentary executor of 
his father, to account to them for the revenues of said share, and condemning 
him in said capacity to pay to them (said heirs) a certain sum of money,-with 
interest and mortgage and privilege for the restitution of the paraphernal funds 
of the said mother. 

The appellants, having become creditors of the husband after the dissolution of the 
community by the death of the wife, have no claim upon the share of the wife, 
but have an interest in seeing that the property of the husband, their debtor, is 
made available for their debts against it. Any proceedings between the parties 
to this suit, touching the property of the wife only, can have n>» effect upon the 
rights of said creditors upon the property of the husband. As to them these parties ° 
have the right to demand and obtain possession of their mother’s property, but 
they, the creditors, can properly contest any claim that the heirs of the mother 
may urge upon the property of their father, and, although the judgment in this 
ease may not be conclusive against them, they have a right to have it revised so 
far as it may, in their opinion, prejudice them. 

If the property described in the petition of plaintiff belonged to the community, 
the husband as usufructuary was entitled to the revenues, and consequently 
there is error in making the testamentary exeeutor account to the heirs for the 
same. As to what property constituted the community, this court has before it 
the inventory, which must be taken as sufficient for the purposes of this suit be- 
tween the heirs. The appellants have the right to show in the succession of their 
debtor what property belongs to it; and, as to the paraphernal rights allowed 
in the judgment appealed from, this court does not think the evidence sufficient, 
it not appearing-in the record that the wife’s claim, if prgved, was properly re- 
eorded,. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 

J. A. Brieugne, for executor and appellee. J. Drrigneand, for heirs 
and appellees. Charvet & Duplantier, Hornor & Benedict, and Charles 
Louque, for third parties, appellants. 


On Motion to Dismiss. 


Morean, J. Appellees move to dismiss this appeal on the grounds — 
First—That appellants show no interest which entitles them to an ap- 
peal. 


Second—That the proper parties have not been cited. 
First—Two of the appellants are judgment creditors of the succession 
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of S. Thezan, represented by Joseph Thezan, the defendant, and the other 
two have filed in this court their affidavits showing that they claim to be 
creditors of the succession. The judgments appear in the record by 
virtue of a writ of certiorari. 

Second—The suit was instituted by a married woman authorized and 
assisted by her husband. Citation of appeal was served on her. This 
was sufficient. 26 An, 541. . 

Joseph Thezan was cited individually and as testamentary executor 
and tutor. This was sufficient. 

Motion denied. 


On THE Merits. 

Howe.L, J. Third persons, creditors of the succession of Sidney 
Thezan, deceased, have appealed from a judgment herein declaring cer- 
tain property to belong to the community which existed between said 
Thezan and his predeceased wife; recognizing the parties to this suit 
(two of full age and one a minor) to be the sole legitimate heirs of their 
mother, maintaining them in the possession and ownership of her share 
of said community; ordering the defendant, as testamentary executor of 
his father, to account to them for the moneys of said share, and con- 
demning him, in said capacity, to pay to those said heirs $3223 66, with 
interest, and mortgage and privilege for the restitution of the parapher- 
nal funds of their said mother. 

The facts are: Sidney Thezan and Roselia Deslonde were married in 
1850, having entered into a marriage contract establishing a community, 
specifying the property of the spouses, and regulating their marital 
rights. The wife died in 1868, leaving three children, issue of said mar- 
riage. In 1874 the husband died, leaving a will appointing his son, of 
age, the defendant herein, his executor. This son, after qualifying as ex- 
ecutor, obtained letters of administration on his mother’s estate, and 
caused inventories to be made of each succession. He was, also, ap- 
pointed tutor of the minor, the other heir, the plaintiff, having married. 
These two major heirs renounced the succession of their father. The 
plaintiff then institated this suit against her brother, individually, as tes- 
tamentary executor of their father, administrator of the succession of 
their mother, and tutor of the minor, claiming what was granted in the 
judgment appealed from. 

The creditors urge that although the defendant was cited in his 
quadruple capacity, he appeared only as testamentary executor; that the 
plaintiff was without right or authority to-ask for judgment against her 
brother for herself, the minor, and her said brother, that the claim for 
revenues is unfounded in law, and that the evidence does not support the 
several demands. 





SUPREME COURT Or LOUISIANA, 


444 


“Mrs. Marie Emelia Thezan v vs. s. Joseph Thezan. 


The ait having become creditors of the husband after the dis- 
solution of the community by the death of the wife, have no claim upon 
the share of the wife, but have an interest in seeing that the property of 
the husband, their debtor, is made available for their debts against it. 
Any proceedings between the parties to this suit touching the property 
of the wife only can have no effect upon the rights of said creditors upon 
the property of the husband. As to those, these parties have the right 
to demand and obtain possession of their mother’s property, but they, 
the creditors, can properly contest any claim that the heirs of the mother 
may urge upon the property of their father, and although the judgment 
in this case may not be conclusive against them, they have a right to 
have it revised so far as it may in their opinion prejudice them, and we 
agree with them that if the property described in the petition of plaintiff 
belonged to the community, the husband, as usufructuary, was entitled 
to the revenues, and that consequently there is error in making the tes- 
tamentary executor account to the heirs for the same. As to what prop- 
erty constituted the community, we have the inventory, which must be 
taken as sufficient for the purposes of this suit between the heirs. The 
appellants have the right to show, in the succession of their debtor, what 
property belongs to it. And as to the paraphernal rights allowed in the 
judgment appealed from, we do not think the evidence sufficient, it not 
appearing in the record that the wife’s claim, if proven, was properly 
recorded. 

It is therefore ordered that, as to the appellants, so much of the judg- 
ment appealed from as orders the testamentary executor to account to 
the heirs for the revenues of the share of Mrs. Roselia Thezan in the 
community, and gives a mortgage and privilege for $3223 66 as para- 
phernal funds, be reversed. It is further ordered that all of appellants’ 
rights as creditors of Sidney Thezan, be reserved to be urged in due 
course of the administration of the succession. Costs of appeal to be 
paid by appellees. 


No. 6279. 
STATE EX REL. JAMES KoprEL vs. WILLIAM L. THOMPSON. 


Justices of the peace are constitutional officers composing a part of the judiciary. 
Article ninety-six of the constitution of 1868 provides for the removal of various 
State officers, the judges of the Supreme Court, and the judges of inferior courts, 
justices of the peace excepted, by impeachment. 

The removal from office of justices of the peace is provided for by address of two- 
thirds of the members of both branches of the General Assembly, according to 
article 106 of said constitution, as they are not removable by impeachment as 
provided for the removal of other constitutional officers in accordance with arti- 
ele ninety-six of the constitution. 
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As the manner of removal from office of justices of the peace is established by the 
eonstitution, no other method of removal can be resorted to, and therefore the 
provisions of the act No. 26 of the acts of 1873, so far as they declare that a con- 
viction of extortion in office by a publie officer shall ipso facto operate a vacation 
of the office, are at variance with article 106 of the State constitution, and do not 
apply to the defendant. It follows that no vacancy inthe office of fifth justice 
of the peace of the parish of Orleans has arisen, as alleged by relator, from the 
pretended conviction of defendant of the offense of extortion in office. There 
being no vacancy, there was no room for an appointment by the Governor. 


PPEAL from the Superior District Court, parish of Orleans. Lynch, J. 
A A. J. Lewis, for relator and appellee. S. Belden, for defendant and 
appellant. 

TaLiaFERRO, J. The relator sets forth that he was duly nominated by 
the Governor of the State for the office of fifth justice of the peace for 
the parish of Orleans, and duly confirmed; that he was commissioned 
and took the oath of office on the nineteenth of January, 1876. The 
relator complains that he is prohibited from the exercise of the duties 
of the office he has been appointed to and deprived of the privilege and 
emoluments of the same by one William L. Thompson, who unlawfully 
exercises the duties thereof. He prayed that a rule be granted com- 
pelling said Thompson to show cause why it should not be decreed that 
he is unlawfully holding said office, and that the relator is justly entitled 
to it, and to be put into possession thereof. In answer to the rule the 
defendant denied the right of the relator to the office, alleging that 
respondent was duly elected to said office in 1874, and was commissioned 
according to law by the Governor of the State, and that no vacancy has 
oceurred in the said office. Judgment was rendered in favor of the 
relator. The defendant has appealed. 

It seems the relator, Koppel, was appointed to fill the alleged vacancy 
arising in the office in controversy from a conviction of the defendant of 
the offense of extortion in office. Acts of 1873, p. 63. 

On the part of the defendant it is argued that the provisions of the 
second section of the act of the fifteenth of February, 1873 (act No. 26 
of the acts of 1873), so far as they declare that a conviction of extortion 
in office by a public officer shall ipso facto operate a vacation of the office 
or functions of such officer, are at variance with article 106 of the State 
constitution, which provides that “ all civil officers shall be removable by 
an address of two thirds of the members elect to each house of the 
General Assembly, except those whose removal is otherwise provided for 
by this constitution.” 

It is held in defense of Thompson, the defendant, that justices of the 
peace are constitutional officers composing a part of the judiciary; 
that article ninety-six of the constitution of 1868 provides for the 
removal of various State officers, the judges of the Supreme Court and 
the judges of inferior courts, justices of the peace excepted, by impeach- 
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ment; that the removai from office of justices of the peace is provided 
for by address of two thirds of the members of both -branches of the 
General Assembly according to article 106 above referred to, as they are 
not removable by impeachment as provided for the removal of other 
constitutional officers in accordance with article ninety-six of the con- 
stitution; that as the manner of removal from office of justices of the 
peace is established by the constitution, no other method of removal can 
be resorted to, and therefore the provisions of the second section of the 
act of the fifteenth of February, 1873, as quoted above, do not apply to 
the defendant, and therefore that no vacancy in the office of fifth justice 
of the peace for the parish of Orleans has arisen, as alleged by relator, 
from the pretended conviction of the defendant of the offense of extor- 
tion in office, and, there being no vacancy, there was no room for an ap- 
pointment. 

We think the defense should be sustained. 

It is therefore ordered: that the judgment of the Superior District 
Court be annulled, avoided, and reversed. It is further ordered that 
there be judgment in favor of the defendant with costs in both courts. 

Rehearing refused. 


No. 4877. 
Succession OF EvGENE Hacker. On RULE To SEY ASIDE ORDER OF SALE. 


The administrator obtained an order to sell property upon terms of one third cash 
and balance on one and two years credit, whereupon the appellee, as holder of a 
matured mortgage note, by rule, caused the terms to be changed to eash, and 
from this action of the court this appeal is taken. The motion to dismiss ean not 
prevail, 

The order is one from which an appeal may be taken. It is reasonable to infer tha‘ 
injury of an irreparable character may result in the depreciation consequent 
upon a sale for cash instead of on terms of eredit. 

The proceeding to sell the property in the manner attempted was illezal. When 
the widow and heirs were put in possession by order of court the suecession of 
Eugene Hacker was closed. It was not therefore in the power of the eourt to re- 
open it. The appointment of an administrator was irregular, the original order 
of sale was illegal, and the modification thereof in the judgment appealed from 
was likewise void, because the succession of Hacker was no longer under the 
jurisdiction of the court. 


A PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
tA. Alfred Grima, for plaintiff in rule and appellee. Bentinck Egan, for 
defendant, Mrs. Hacker. E. Bermadez, for J. Duvigneaud, administrator 
and defendant in rule. 

On Motion to Dismiss. 


Howe t, J. A motion is made to dismiss this appeal because it is taken 
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from an interlocutory order which, it is alleged, will not cause an irrep- 
arable injury. 

The administrator obtained an order to sell property on terms of one 
third cash and balance on one and two years credit, whereupon the ap- 
pellee, as holder of a matured mortgage note, by rule caused the terms 
to be changed to cash, and from this action of the court this appeal is 
taken. 


We are of opinion that tlie order is one from ‘vhich an appeal may be 


taken. It is reasonable to infer that injury of an irreparable character 
may result in the depreciation consequent upon a sale for cash instead of 
on terms of credit. 

The motion is denied. 

On THE Menit:. 

Wyty,J. Eugene Hacker died in May, 1871, leaving a widow and sev- 
eral children, some of age and some minors, and leaving a succession 
consisting of community propeity. The widow, Mrs. Agathe Hacker, 
was confirmed as natural tutrix. Subsequently, to wit: on the twelfth of 
April, 1872, she obtained an order re ognizinz her as owner of one half 
the property, and was entitled to the usufruct of the other half, and in 
said capacity she was put in possession of all the property inventoried as 
belonging to the succession of her hus>and, Eugene Hacker. Subse- 
quently, she borrowed from Aimé Gautier five thousand dollars, giving 
a note secured by mortgage on the property described in this suit, said 
mortgage being made by her individua!ly and as natural tutrix, under 
advice of a family meeting and order of court; the major heirs also joined 
in said mortgage. . 

In January, 1873, subsequent to the execution of this mortgage, and 
nearly one year after the surviving widow had been put in possession, 
Joseph Duvigneaud applied for and was appointed administrator of this 
succession. He filed a statement of debts and obtained an order to sell 
the real estate embraced in the inventory of this succession on the fol- 
lowing terms: One third cash, and the balance on one and two years 
credit, secured by mortgage and vendor’s privilege. Thereupon Gautier, 
the mortgag« creditor of the widow and the major and minor heirs, took 
a rule to compel the sale of the mortgaged property for cash instead of 
the terms fixed in the order obtained by the administrator; and from the 
judgment making this rule absolute this appeal was taken. 

The proceeding to sell the property in the manner attempted was ille- 
gal. When the widow and heirs were put in possession by order of 
court, the suecession of Eugene Hacker was closed. It was not there- 
after in the power of the court to reopen it. The appointment of an ad- 
ministrator was irregular, the original order of sale was illegal, and the 
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modification thereof in the judgment appealed from was likewise void, 
because the succession of Hacker was no longer under jurisdiction of 
the court. 22 An. 61; 25 An. 56, 220. 

It is therefore ordered that the judgment appealed from be annulled 
and the rule herein be discharged, the plaintiff therein paying costs of 
both courts. 


No. 6169. 
J. J. McCook & Broruer ys. E. B. WIL.is Et AL. 


The plaintiffs, living at Natchitoches, Louisiana, having claims against the defend- 
ants, residents of Sabine county, Texas, brought this suitin the parish of Sabine, 
Louisiana, proceeding by attachment levied upon a lot of merchandise that was 
being transported through the parish to the defendants, living in Texas, and 
who owned said merchandise. 

It is shown that four surcties signed the attachment bond, three of them residents 
of the parish of Sabine and the other a resident of the parish of Natchitoches. 
It was properly objected that one of the sureties, who has his domicile in the par- 
ish of Natchitoches, is not a legal surety such as the law requires on attachment 
bonds. The other sureties. residing in the parish of Sabine, are neither individ- 
ually nor collectively good for the amount of the bond. 

It has been often ruled that all the requirements of the law must be rigidly complied 
with when resort is had to what has been characterized as the harsh remedy of 
attachment. The attachment in this case was properly dissolved and the suit 
dismissed. 

PPEAL from the Seventeenth Judicial District Court, parish of 
Sabine. J. B. Elam, judge ad hoe. Jack & Pierson and J. F. Smith, 

for plaintiffs and appellants. If J. Cunningham and T. P. Chaplin, for 
defendants and appellees. ; 

TaLAFERRO, J. The plaintiffs, living at Natchitoches, Louisiana, hav- 
ing claims against the defendants, residents of Sabine county, Texas, 
brought this suit in the parish of Sabine, Louisiana, proceeding by at- 
tachment levied upon a lot of merchandise that was being transported 
through that parish to the owners, the defendants, livingin Texas. Vari- 
ous exceptions were taken by the defendants and the curator ad hoe to 
the alleged illegality of the proceedings, and a motion was made to dis- 
solve the attachment and to dismiss the suit. The judge of the district 
court being recused, an attorney at law was appointed judge ad hoc to 
preside and determine the case. 

The objections principally relied upon to show nullity fatal to the pro- 
eeedings in attachment are two, viz: That copies of the citation and 
attachment were not served by the sheriff by affixing copies of the same 
on the door of the room where the ceurt in which the suit is pending is 
held, as required by article 254 of the Code of Practice; that no legal and 
sufficient attachment bond was given. 
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The first of these exceptions was overruled. The second was sus- 
tained and the suit dismissed. The plaintiffs have appealed. 

We conclude the decision was properly rendered. It isshown that four 
sureties signed the bond, three of them residents of the parish of Sabine 
and the other a resident of the parish of Natchitoches. It was properly 
objected that Ponder, one of the sureties, who has his domicile in the 
parish of Natchitoches, is not a legal surety, such as the law requires on 
attachment bonds. All the requirements of the law, it has been often 
ruled, must be rigidly complied with when resort is had to what has been 
characterized as the harsh remedy of attachment. Ponder, the security 
residing in the parish of Natchitoches, it seemed to the court a qua was 
the only surety on the bond that was solvent. The others, residing in 
the parish of Sabine, were not considered individually or collectively 
good for the amount of the bond. The evidence introduced on the sub- 
ject of the solvency of the sureties, in our opinion, justifies the conclu- 
sions of the judge ad hoc. 14 La. 245; 1 An. 307; C. P. 245; C. C. 3042. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. . 


No. 5179. 
Joun E. Crone vs. ture Crrizens’ Bank or LovisIaNa ET AL. 


The judg? a quo did not err in admitting parol evidence to prove that preseription 
had been interrupted as to a mortgage. note drawn by plaintiff in injunction, 
and the bill of exception was not well taken. 

After prescription has acquired, that is, after a note has beeome harred by prescrip- 
tion of five years, parol evidence of a promise to pay it will not be admitted, be- 
eause of the requirements of the article 1858. The promise to pay before the bar 
of prescription had obtained, interrupted the eurrent of prescription, and this 
promise can b2 proved by parol evidence. 

PPEAL from the Superior District Court, parish of Orleans. Havw- 
kins, J. E. D. Craig, for plaintiff and appeilant. B. F. Jonas, for 
defendant and appellee. 

Wyty, J. Plaintiff appeals from the judgment dissolving the injune- 
tion sued out by him to restrain the executory process obtained by the 
Citizens’ Bank on his mortgage note. 

The ground for injunction was that said note was barred by the pre- 
scription of five years. At the trial, defendants proved by two disinter- 
ested witnesses and other corroborative evidence that prescription had 
been interrupted. 

The judge did not err in admitting parol evidence to prove that pre- 
scription had been interrupted, and the bill of exceptions was not well 
taken. After prescription has acquired, that is, after a note has become 
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barred by prescription of five years, parol evidence of a promise to pay 

it will not be admitted, because of the requirement of the act of 1858. 

The promise to pay before the bar of prescription had obtained inter- 

rupted the current of -prescription, and this promise can be proved by 

parol evidence. , 
Judgment affirmed. 


No. 6127. 
STatE OF LovIsIaANa vs. FRANK BENNISON. 


Inthis in stance the plea of prescription, under the statute of limitations, of one 
year, sot up in bar sinee the alleged discovery of the offense with which the ac- 
eused is charged by the district attorney and other public authorities, must pre- 
vail. 

By the bill of exesptions found in the record it appe:rs to have been admitted on 
the part of the State that the a-cused was taken into legal custody for the offense 
charged, prior tothe first of July, 1874. and that he has been in prison ever since, 
more than one year having intervened between that date and the time of filing 
the information on the seventh of December, 1875. 

4 PPEAL from the Seventh Judicial District Court, parish of Pointe 
IA. Coupée. ~ Hewes, J. Criminal case. Olivier O. Provosty, District At- 
torney, and A. P. Field, Attorney General, for plaintiff and appellee. A. 
D. M. Haralson and F. H. Farrar, for defendant and appellant. 

TALIAFERRO, J. The defendant appeals from a judgment condemning 
him to thirteen years imprisonment at hard labor in the Penitentiary. _ 

We find from the record that the defendant was proceeded against 
twice by information and twice by indictment for the same offense, 
_ charged to be the burglarious breaking into the dwelling-house of one 
Joseph Moise, with intent to murder him and steal his goods and chat- 
tels. The accused was convicted under the information filed against him 
on the fifth of December, 1875, at the regular term of the district court 
of the parish of Pointe Coupée. He had been twice before put on trial 
on the said charge. A motion was made to quash and set aside the in- 
formation last filed (December 5, 1875), on the following grounds: 

First—That there are material erasures and interlineations therein, 
without any written statement that they were made prior to signing 
and filing the same. 

Second—That the State can not prosecute by information for the 
offense charged, and that he can only be held to plead to such a charge 
if made by a grand jury. 

Third—That the information charges him with the same crime with 
which he has been twice before charged in this court, to wit, “ burglary,” 
once by indictment filed on the eleventh December, 1874, and once by 
information filed thirtieth July, 1875. That the State can not detain him 
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in custody from time to. time on successive reiterated charges for the 
same offense. 

Fourth—That the information filed at this term, to wit, on the seventh 
December, 1875, shows that defendant has once been tried, viz: at the 
December term, 1874, now attempted to be revived against him. 

Should the above motion to quash be overruled, the defendant pleads 
in bar to this prosecution: First—Autrefois acquit. Second—Prescription. 

The motion and pleas in bar were overruled, and a bill of exceptions 
taken to the ruling. 

A formal plea of prescription was filed interposing and pleading in 
par of the prosecution prescription and the statute of limitations of one 
year since the alleged discovery of the offense with which he is charged 
by the district attorney and other public authorities, and therefore that 
‘said prosecution can not be held or maintained by the State, and he 
moved to have the same dismissed with all costs in this behalf expended. 

The plea of prescription must prevail. By the bill of exceptions found 
in the record it appears to have been admitted on the part of the State 
that the accused was taken into legal custody for the offense charged 
prior to the first of July, 1874, and that he has been in prison ever since, 
more than one year having intervened between that date and the time 
of filing the information on the seventh of December, 1875. 

It is therefore ordered that the judgment appealed from be annulled, 
avoided, and reversed, It is further ordered that the prosecution against 
the defendant be dismissed. 


No, 6134. 


STATE EX REL..Mrs. E. E. Mevx vs. JupGe or tHE Fovrru Disrricr 
Court, Parish OF ORLEANS. 


The relator prays for a mandamus to compel the defendant to sign a judgment on 
rule rendered by him. The judgment, being the final act of the judge a quo in 
the said proceeding, isthe end of the suit in his court, and is therefore not inter- 
loeutory, but a final one, which is required to be signed. 


gewoon fora mandamus against the the Judge of the Fourth 
JA District Court, parish of Orleans. J. J. Foley, for relator. Judge 
Lynch, respondent, in propria persona. 


Lepeiine, C.J. The relator prays for a mandamus to compel the de- 
fendant to sign a judgment rendered by him under the following circum- 
stances: 

Mrs. V. Burk, testamentary executrix, took a rule against the sheriff 
to compel him to put her in possession of certain real property which 
had been sold by the sheriff. Mrs. Meux, with leave of the court, 
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intervened in the suit and opposed the application of Mrs. Burk, testa- 
mentary executrix. There was a judgment in favor of the plaintiff in the 
rule, and the relator wants the judge to sign that judgment so that she 
may appeal. 

The judge’s answer, in substance, is that there is no necessity for his 
signature, as it is only an interlocutory order. 

We think otherwise. The judgment rendered on the rule is the final 
act of the judge a quo in the said proceeding; it is the end of the suit in 
his court, and is therefore a final judgment, which is required to be 
signed. 

It is therefore ordered that the mandamus be made peremptory. 


No. 6269. 


In THE Marrer or Mary ANN Kina, Wire or H. W. Kiyo, vs. Joun P. 
VAIRIN ET AL. 


The judge of the court below was unquestionably right in admitting the testimony of 
Armstrong,one of the subscribing witnesses to the will in controversy. Nuneu- 
pative wills by public act, in order that their execution may be ordered, do not 
require to be proved; for that purpose they make full proof of themselves. But 
to say that, after being proved, they can only be attacked upon the ground of 
forgery, is tosay that the forms of these instruments, which are sacramental, can 
never be inquired into. 

If article 1578 of the Code be applied to the instrument in evidence, it will follow that 
the requirements of the law were not complied with, and that it is therefore null 
as a nuncupative will by public act. 

The proces verbal of the notary shows that the instrument was drawn up in the 
presence of three witnesses. The nuncupative testament under private signa- 
ture must be written by the testator himself or by any other person from his 
dictation, or even by one of the witnesses, in presence of five witnesses residing 
in the place where the will is received, or of seven witnesses residing out of the 
place, or it will suffice if, in the presence of the same number of witnesses, the 
testator presents the paper on which he has written his testament or caused it to 
be written out of their presence, declaring to them that that paper contains his 
last will. 

It is evident that the will in question is neither valid as a will by public act, nor by 
private act. 


PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
Bentinck Egan, for plaintiff and appellee. Charles Louque and Ju- 
lien Michel, curators ad hoc, for defendants and appellants. 

Moraean, J. This suit is instituted by one of the legal heirs of John 
Martin to annul a nuncupative will by public act, alleged to have been 
made by him, and which has been admitted to probate 

The defendants answer by denying that plaintiff is the heir at law of 
John Martin ; they deny that the will is invalid; and aver that even if 
the same is not good as a nuncupative will by public act, it is valid under 
the form of a private act. 
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That the plaintiff is a legal heir of the testator is established. 

The will recites that before the notary and in the presence of the wit- 
nesses thereinafter named, personally came and appeared John Martin, 
of this city, a person of lawful age, of sound mind and memory, who 
expressed to me, notary, his desire to make his last will and testament, 
and where at his request and at his dictation, and within the presence 
and hearing of Andrew J. Armstrong, Charles D. Stewart, and James F. 
Griffen, witnesses of lawful age, and residing in this city, the following 
instrument was written by me, notary, and declared by the said John Mar- 
tin to be his last will and testament. 

The testimony of Andrew J. Armstrong shows that he wrote the will 
of John Martin; that the one filed in court is a copy of the original 
written by himself :.that he was one of the subscribing witnesses to the 
will ; and thas no part of it was written by the notary. 

“The nuncupative testament by public act must be received by a no- 
tary public in presence of three witnesses residing in the place where the 
will is executed, or of five witnesses not residing in the place. It must 
be dictated by the testator, and written by the notary, as dictated. It 
must be read to the testator in presence of the witnesses. Express men- 
tion is to be made of the whole, observing that all those formalities must 
be fulfilled at one time, without interruption, and without turning aside 
to other acts.” RB. C. C. 1578. 

Defendants objected to the reception of the evidence of Armstrong, 
and rely in support of their objection upon the 1647th article of the Civil 
Code, which declares that “nuncupative testaments received by public 
acts do not require to be proved that their execution may be ordered ; 
they are full proof of themselves, unless they are alleged to be forged.” 
The judge of the district court was unquestionably right in admitting 
the testimony. Nuncupative wills by public act, that their execution may 
be ordered, do not require to be proved; for that purpose they make full 
proof of themselves. But to say that after being proved they can only 
be attacked upon the ground of forgery is to say that the forms of these 
instruments, which are sacramental, can never be inquired into. 

If we apply to the instrument before us the article 1578 of the Code, as 
we must, it follows that the requirements of the law were not complied 
with, and that it is therefore null as a nuncupative will by public act. 

But defendants aver that if not good as a public act, it is valid under 
the form of a private act. The process verbal of the notary shows that 
the instrument was drawn up in the presence of three witnesses. The 
nuncupative testament under private signature must be written by the 
testator himself, or by any other person from his dictation, or even by 
one of the witnesses, in presence of five witnesses residing where the will 
is received, or of seven witnesses residing out of the place; or it will 
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suffice if, in the presence of the same number of witnesses, the testator 
presents the paper on which he has written his testament, or caused it to 
be written out of their presence, declaring to them that that paper con- 
tains his last will. C. C. 1581. : 


It is evident that the will in question is neither valid as a will by public 
nor by private act. 
Judgment affirmed. 


No. 5740. 
Mrs. P. Zommerman vs. D. M. Fricu. 


This is an action to annul a sale and transfer of a large and valuable lot of goods 
made, as alleged, by Constant H. Zimmerman, who, in a condition of insolvency, 
passed over to the defendant said goods and effects for the purpose of fraudu- 
lently giving him and others, of the insolvent’s creditors, an undue advantage 
over plaintiff and others to whom he was also largely indebted. 

It seems clear that the plaintiff does not oz2eupy a position which enables her to in- 
stitute this action. Her own debt is unliquidated. The alleged fraudulent 
vendor and transferrer, C. H. Zimmerman, is not made a party: it is not alleged 
in the petition that there is not property. enough of the debtor left to pay the 
plaintiff's claim. 

PPEAL from the Superior District Court, parish of Orleans. Harr- 
kins, J. James H. Grover and Lyman Harding, for plaintiff and 
appellant. Kennard, Howe & Prentiss, for defendant and appellee. 

Tauiarerno, J. This is an action to annul an act of sale and transfer 
of a large and valuahle lot of goods, made, as alleged, by Constant H. 
Zimmerman, an extensive dealer in costly jewelry, diamonds, ete., who, 
in a condition of insolvency, passed over to the defendant the goods and 
effects aforesaid for the purpose cf fraudulently giving to him and oth- 
ers of the insolvent’s creditors an undue advantage over the plaintiff 
and others to whom he was also largely indebted. The plaintiff prayed 
for an injunction to restrain defendant from selling or disposing of the 
goods so received by him from the said C. H. Zimmerman. 

The defendant filed the following exceptions : 

First—That the pretended claim by plaintiff against C. H. Zimmerman 
has not been liquidated by a judgment, nor has excepter been made a 
party to any suit instituted for the purpose of liquidating said claim. 

Second—That it does not appear by the petition that there is not 
sufficient property of C. H. Zimmerman other than that transferred to 
the creditors represented by the excepter to pay the debt claimed to be 
due to plaintiff. 

Third—That the petition does not allege that the claim sued on ac- 
erued prior to the transfer sought to be annulled. 
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Fourth—That the parties to the said transfer are not made parties to 
this suit. 

Fifth—That if it were true that the transfer of property made by C. H. 
Zimmerman glescribed in the petition was null and void and of no effect, 
the said property involved in this litigation would belong to the succes- 
sion of said C. H. Zimmerman, who departed this life in the city of New 
Orleans prior to the institution of this suit, as plaintiff well knew, and 
said property should be dealt with by and in the Second District Court 
for the parish of Orleans, and defendant pleads to the jurisdiction of this 
honorable court and prays that these exceptions be maintained and the 
plaintift’s demand dismissed. 

The exceptions were sustained and the suit dismissed. From this 
judgment plaintiff has appealed. 

We think the judgment was properly rendered. It seems clear that 
the plaintiff does not occupy a position which enables her to institute this 
action. Her own debt is unliquidated. The alleged fraudulent vendor or 
transferrer, C. H. Zimmerman, is not made a party; it is not alleged in 
the petition that there is not property enough of the debtor left to pay 
the plaintiff's claim. Civil Code, article 1972 (1967) and article 1971 (1996); 
1 Rob. 526; 8 An. 386. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 

Rehearing refused. 


No. 5134. 
Lacey & Brrier vs. Pontick Jury OF THE PARISH OF St. BERNARD. 


The employment of plaintiffs to defend a suit against the parish of St. Bernard was 
‘the creation of a debt, and no provision was made for the payment thereof. The 
contract was therefore invalid, under section 2786, Revised Statutes. But as the 
defendant, against whom judgment was given, neither appealed nor answered 
the appeal praying an amendment of the judgment, the judgment must be 
affirmed. 
The request in the brief for an amendment of the judgment so as to reject the de- 
mand of plaintiffs will not be noticed. Pleadings can not be made in a brief or 
argument of counsel. | 


4 PPEAL from the Second Judicial District Court, parish of St. Ber- 
‘A nard. Pardee, J. Jury trial. Lacey & Butler, personally, plaintiffs 
and appellants. P. P. Carroll, Parish Attorney, for defendant and ap- 
pellee. 

Wyty, J. Plaintiffs sued the parish of St. Bernard for twenty-seven 
hundred dollars, the alleged value of their services as attorneys at law 
in defending a suit for said parish. They recovered a judgment, on the 
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verdict of a jury, for eighteen hundred dollars, and, being dissatisfied 
therewith, they appealed. The defendant did not appeal. 

“The police juries of the several parishes and the constituted authori- 
ties of incorporated towns and cities in this State shallgnot hereafter 
have power to contract any debt or pecuniary liability without fully pro- 
viding in the ordinance creating the debt the means of paying the prin- 
cipal and interest of the debt so contracted.” Revised Statutes, section 
2786. 

The employment of plaintiffs to defend the suit against the parish was 
the creation of a debt, and no provision was made for the payment 
thereof. The contract was, therefore, invalid. But as the defendant 
neither appealed nor answered the appeal praying an amendment of the 
judgment in its favor, the judgment must be affirmed. 

The request in the brief for an amendment of the judgment so as to 
reject the demand of plaintiff will not be noticed. Pleadings can not be 
made in a brief or argument of counsel. 

Judgment affirmed. 


No. 4721. 
E. Higstanp vs. THE City oF NEW ORLEANS. 


By section five of act No. 175 of the acts of 1859 the assistant city attorney was en- 
titled to recover five per cent commissions on judgments when the amounts 
thereof have been collected and actually paid into the treasury. On uncollected 
judgments for taxes plaintiff is not, therefore, entitled to recover the commis- 
sions he claims. 

Plaintiff is not entitled to commissions on the bills for city licenses collected by the 
city treasurer subsequent to the first day of February, 1863, assuming that on 
that day it became the duty of the city treasurer, under the charter of 1856, to 
turn over to him said bills for collection. As plaintiff did not perform any ser- 
vices, he is not entitled to remuneration. 

PPEAL from the Superior District Court, parish of Orleans. Léau- 
mont, judge of the Fifth District Court, where the case was tried 
and judgment rendered before being transferred to the Superior District 

Court, which granted the appeal. John H. Isley and A. & W. Voorhies, 

for plaintiff and appellee. 3B. F. Jonas, for defendant and appellant. 

Wyty, J. Plaintiff sues the defendant for $26,750, the amount of com- 

missions he alleges the city owes him as assistant city attorney in 1868 

on certain judgments for taxes which remain uncollected; also, the 

amount of his commissions on certain bills for licenses which the city 
treasurer retained in his hands after the first day of February, 1868, and 
collected between said date and the first day of July thereafter. 

The case was. tried in the Fifth District Court before it was transferred 
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to the Superior District Court, and the result was a judgment for plain- 
tiff for $25,641 76. Defendant appealed. 

By section five of act No. 175 of the acts of 1859 the assistant city 
Attorney was entitled to recover five per cent commission on judgments 
when the amounts thereof have been collected and actually paid into the 
treasury. 18 An. 666. On uncollected judgments for taxes plaintiff 
is not, therefore, entitled to recover the commissions claimed. 

Plaintiff is not entitled to commissions on the bills for city licenses col- 
lected by the city treasurer subsequent to the first day of February, 
1868, assuming that on that day it became the duty of the city treasurer, 
under the charter of 1856, to turn over to him said bilis for collection. 
As plaintiff did not perform the services, he is not entitled to remunera- 
tion. 

It is therefore ordered that the judgment herein be annulled, and that 
plaintiff's demand be rejected with costs of both courts. 

techearing refused. 


No. 6212. 
EvGENIE MARIONNEAUX vs. JounN A. DARDENNE. 


It has been often decided by this court that the only question which can be raised in 
an appeal from an order of seizure and sale is whether the evidence authorized 
the fiat of the judge. 

It appears in this instance that the authentie proof which authorizes the fiat of the 
judge a quo is an act importing a confession of judgment; and when the appli- 
eation is made to foreclose in the name of the ereditor, or of his heirs or sueces- 
sion, only this proof is required to authorize the order. As the law does not re- 
quire it, this eourt can not perceive any good reason why any other proof should 
be demanded. 

The defendant will be protected should he pay the debt: but should there be any 
possible objection to permitting the plaintiff to collect the debt, the objection 
ouzht to have been urged in an injunction suit, and not in an appeal from the 
order of seizure and sale. 


4 PPEAL from the Fifth Judicial District Court, parish of Iberville. 
Dewing, J. George Wailes, for plaintiff and appellee. Barrow & 
Pope, for defendant and appellant. 
Lupe.ine, C.J. This is an appeal from an order of seizure and sale. 
It has been often decided by this court that the only question which can 
be raised in such an appeal is whether the evidence authorized the fiat of 


the judge. Was the judge a quo authorized to grant the order of seizure 
and sale in this case ? 

The plaintiff represents that she is the natural tutrix of the minor heir 
of her husband, in whose favor the mortgage was executed by the de- 
fendant, and she prays for an order of seizure and sale, ete. Accom- 
panying the petition is an authentic act of mortgage in favor of the father 

36 
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of the minor aforesaid, and the obligation of the defendant secured by 
the mortgage, which is not indorsed. 

The Code of Practice declares that “ executory process can only be re- 
sorted to in the following cases: when the creditor’s right arises from an 
act importing a confession of judgment, and which contains a privilege 
or mortgage in his favor.” 732. “An act is said to import a confession 
of judgment in matters of privilege and mortgage when it is passed be- 
fore a notary public, or other officer fulfilling the same functions, in the 
presence of two witnesses, and the debtor has declared or acknowledged 
the debt for which he gives the privilege or mortgage.” 733. “When the 
creditor is possessed of such an act, he may proceed against his debtor 
or his heirs, by causing the property subject to the privilege or mortgage 
to be seized and sold on a simple petition,” ete. 734. 

Thus it appears that the authentic proof which authorizes the fiat of 
the judge a quo is the act importing a confession of judgment, and when 
the application is made to foreclose in the name of the creditor or his 
heirs or succession, only this proof is required to authorize the crder. 
The law does not require any other proof, and we can not perceive any 
good reason why any other proof should be required. Surely the de- 
fendant will be protected if he pays the debt, but should there be any 
possible objection to permitting the plaintiff from proceeding to collect 
the debt, the objection should be urged in an injunction suit, and not in 
an appeal from the order of seizure and sale. 

It is therefore ordered that the judgment be affirmed with costs of ap- 
peal. 

Rehearing refused. 

Howe t, J., dissenting. It is well settled that a party must conform 
strictly to the requirements of the law in executory proceedings, and 
must show authentic evidence of the right to the writ. One of the ele- 
ments of that is the ownership of the claim—the note and mortgage. 
Where a note is not indorsed by the payee, there must be authentic evi- 
dence of its transfer cither of the ownership, or the representative ca- 
pacity of the party resorting to the executory process. In this case the 
plaintiff alleges that she is acting as tutrix in enforcing a mortgage se- 
curing a note drawn to the order of I’. Norbert Marionneaux, but not 
indorsed by him. The act of mortgage produced by her recites that the 
notes identified therewith are indorsed. Under these circumstances, I 
do not think the plaintiff’s right to the writ is established. In the case 
of Landry vs. Landry, 12 An. 167, it was held that authentic evidence of 
plaintiff's appointment as administrator was essential to authorize the 
issuing of the writ of seizure and sale, and in Rice vs, Davis, 14 An. 435, 
it was said to be unnecessary, because there was authentic evidence of 
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the indorsement, and in this respect the case differed from that of Lan- 
dry vs. Landry, 12 An. 167. 

In all the cases where the writ has been allowed to persons in repre- 
sentative capacity without evidence thereof there was evidence of the 
indorsement of the notes. 

I think plaintiff ia this case has not brought herself within the strict 
requirements of the law in regard to executory process, and therefore 
must dissent. 

Mr. Justice Wyly corcurs in this dissenting opinion. 


No. 6223. 
Barrow & Porpr vs. FLoreNceE A. Brown, ADMINISTRATRIX. 


Under the settled jurisprudence of the State the motion to dismiss the appeal can 
not prevail. There was, in this instance, no abandonment of the appeal, as that 
granted under the first order was never perfected. 

The statements of an agent, whose agency is shown, are not hearsay; and the proof 
of the agency to employ counsel was admissible, although the agency was not 
alleged. The employment was alleged, andthe mode of it was not essential. The 
answer, it may be remarked, disclosed, while it denied, the ageney. 

PPEAL from the Fifth Judicial District Court, parish of Iberville. 
; Dewing, J. Barrow & Pope, personally, and W. B. Robertson, for 
plaintiffs and appellees. C. O. Lawve and Samuel Matthews, for defend- 
ant and appellant. 

Howe tt, J. The defendant has appealed trom a judgment in favor of 
plaintiffs for two thousand dollars for professional services in several 
ceases. The plaintiffs ask an amendment of the judgment. 

The appellant calls our attention to three bills of exception taken to 
the admission of evidence. The rulings were correct. The statements 
of an agent, whose agency is shown, are not hearsay. And the proof of 
the agency to employ counsel was admissible, although the agency was 
not alleged. The employment was alleged, and the mode of it was not 
essential. The answer, it may be remarked, disclosed, while it denied, 
the agency. 

An examination of the evidence satisfies us that the judge a quo has 
done justice between the parties. The fact that the plaintiffs represented 
other parties in each of the suits, except one, makes the amount allowed 
reasonable for all. 

We think it necessary to say in reference to the motion to dismiss, 
that under the settled jurisprudence of this court there was no aban- 
donment of the appeal, as that granted under the first order was never 
perfected. 

It is therefore ordered that the motion to dismiss be denied, and that 
the judgment appealed from be affirmed with costs. 
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No. 5762. 
Strate oF LovistaNa vs. RicHaARD TAYLOR. 


This suit was instituted by the Attorney Generalto annul the lease of the New Canal 
and appurtenances, parish of Orleans, made to Richard Taylor in 1866, for fif- 
teen years, and recover the unpaid rent, on the ground that the lessee has failed 
to comply with the terms of the lease. The answer of defendant contains gen- 
eral and special denials and the averment that all his obligations in the 
premises arise under his contract with the State, as modified and amended by 
the statutes of 1867 and 1870, and as interpreted by the Legislature of the State. 

In the suit of Charles Case, Receiver, vs. Richard Taylor, the State intervened, al- 
leging that the rights of said Taylor under said notarial act of lease of fifth of 
March, 1866, no longer existed as therein provided, but have been materially 
modified and altered by the act No. 118 of 1867 and No. 82 of 1870, and asserting 
the binding force and operation of said acts to protect the rights of the State in 
relation to the said canal, ete., and succeeded in her demand. Having deliber- 
ately and solemnly invoked the statutes when she considered them essential to 
the protection and preservation of her rights under the contracts with the de- 
fendant now in question, she is estopped from assailing them or denying their 
validity when she may think her interests as to the same rights may require it. 

The State is bound by her judicial pleadings and admissions, the same as private 
persons, and is entitled to no greater right or immunity as a litigant than they 
are. The doctrine of estoppel applies to the State just as it does to individuals. 
The plea in this respect is not res adjudicata, but estoppel, and should have been 
maintained; and consequently the State can not be heard in this action to deny 
the constitutionality of these two statutes, the validity and benefits of which she 
has heretofore invoked. 

As to the exception of there being no cause of action, this plea is not identical with 
nor does it involve that of inconsistent and contradictory allegations, or that of 
vague and insufficient allegations. A cause of action is set out in the petition, 
although the charges may be vague and inconsistent. 

From the tenor of the statutes and contracts and the indefinite stipulation in rela- 
tion to the extension of the wharves to Claiborne street, and especially the fact 
that it was to depend on the demands of commerce, and is not a specific, fixed 
condition as to time, this court can not justly hold the failure, as yet, to construct 
some nine hundred feet of new wharves on each side of the canal, such a mate- 
rial part of the contract of lease as to be a cause under the circumstances to an- 
nul the contract at this time. The obligation still exists to construct the wharves 
whenever the trade requires it; and the State or thos: interested can demand 
their construction On such contingeney. 

The act No. 118 of 1867 required three large basins with wharves around them; act 
No. 82 of 1870 enacts that in lieu and instead of the three basins heretofore pro- 
vided for by existing law, the lessee of the New Canal is hereby required and 
directed to dig and construct sixteen basins, each not less than two hundred 
feet in length, with a width of one hundred and fifty feet, measured from the 
west bank of said canal. 

The engineers appointed by the court a qua to examine the canal and report its 
measurement, condition, ete., found only nine basins, but their aggregate dimen- 
sions equal those of the sixteen prescribed by the statute, and as facilities of that 
description needful to commerce were the object, and as the amount of such fa- 
cilities designated by the statutes has been furnished, and it is not pretended 
that commerce is suffering or impeded, this court doubts whether there is good 
ground for annulling the lease, simply because the basins have not been kept 
sepa‘ate and distinct from each other. It can not be seen that the State or the 
interests of commerce have been injured or the spirit of the contract violated in 
a material part in this respect. 

Under the circumstances of the case as appearing in the record before this court the 
conclusion is that the lessee is sufficiently protected against the annulment of 
his lease in this suit. 
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PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Jury trial. A. P. Field, Attorney General, J. B. Cotton, and 
J. Q. A. Fellows, for plaintiff and appellant. Kennard, Howe & Prentiss 
and William H. Hunt, for defendant and appellee. 

Howe tL, J. This suit was instituted by the Attorney General in Au- 
gust, 1873, to annul the lease to Richard Taylor of the New Canal and 
appurtenances in 1866, for fifteen years, and recover the unpaid rent, on 
the ground that the lessee has failed to comply with the terms of the 
lease. 

The allegations of the petition are substantially as follows: 

By act No. 12 of 1866 the Governor on the sixth of March, 1866, leased 
to the said Taylor the New Canal and Shellroad belonging thereto, 
and such other appurtenances and property as thereunto belonged, for 
the term of fifteen years, ending on the fourth of March, 1881, for an an- 
nual rent of $36,000 for the first year, $37,000 for the second, and in- 
creasing irregularly to $85,000 for the last year, none of which sums have 
been paid. By the terms of the lease said Taylor was to put said leased 
property in good condition, as required in certain specifications by the 
State Engineer, for $68,000, one third of which was to be credited to him 
on the rent due for each of the three first years, making the money rent 
for each of said years $13,333 334, $14,333 334, and $15,333 334, which, 
with the rent for the subsequent years, make the amount of $208,000, 
with interest, due the State on the fourth of March, 1873. Said lessee 
has not complied with the terms of his lease, or kept the property in 
proper order and repair, or paid the rent as stipulated, and he has 
thereby forfeited his right to the same. ; 

The lessee alleges that he is dispensed by act No. 118 of 1867 and the 
contract thereunder of the twenty-ninth of April, 1867, from paying any 
rents, and in lieu thereof he was to widen the canal to one hundred feet 
and deepen it to eight feet and perform other conditions in said act. 

Now plaintiff alleges that the said act is no law and nothing done un- 
der it is binding on the State, because it was expressly reserved from 
approval by the constitution of 1868, and is in violation of article 149 of 
said instrument. Should, however, there be any force in said act, the 
lessee has not complied with the terms and conditions thereof “and es- 
pecially, that he did not complete the works and enlargements of said 
canal and the making of the three basins therein provided for within the 
time required by said act No. 118 or by said notarial agreement ; nor 
has he now completed said work of enlargement, ete., although said time 
has long since expired ; nor in the work undertaken by said lessee or his 
agents in the enlargement of said canal or the construction of said ba- 
sins did he leave sufficient earth on the embankment to afford such am- 
ple protection as existed at the time of making such lease.” Hence, all 
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rights under said acts of 1866 and 1867 are forfeited, and the rent during 
occupancy is due, and the prayer is that the lease of the sixth of March, 
1866, be declared null, the law No. 118 of 1867 unconstitutional, the con- 
tract of the twenty-ninth of April, 1867, thereunder, null and void, all 
rights resulting therefrom forfeited, and that there be judgment for 
$208,000, with interest on the annual installments, and for rent due up to 
recovery of leased premises. 

The defendant excepted, on the grounds that the petition disclosed no 
cause of action ; that the Attorney General was not authorized to insti- 
tute this suit ; and that the matters set up in the petition relating to the 
constitutionality of the laws set forth therein have been heretofore heard 
and decided in a judicial proceeding to which the State and excepter 
were parties; to wit, the suit of Charles Case, Receiver, vs. Richard 
‘Taylor, in which the State appeared, and the judgment therein has be- 
come final, and the Attorney General and his representatives are pre- 
cluded thereby, and are estopped from questioning the same. 

The answer of defendant contains general and special denials and the 
averment that all his obligations in the premises arise under his contract 
with the State as modified and amended by the statutes of 1867 and of 
1870, and as interpreted by the Legislature of the State. 

The exceptions were overruled, and upon trial on the merits before a 
jury verdict and judgment were rendered in favor of the defendant, and 
the State has appealed. 

In our opinion the last ground of the exceptions should have been 
maintained. In the case of Charles Case, Receiver, vs. Richard Taylor, 
the State intervened, alleging that the rights of said Taylor under the 
notarial act of lease of the sixth of March, 1866, no longer exist as 
therein provided, but have been materially modified and altered by the 
act No. 118 of 1867 and No. 82 of 1870, and a:serting the binding force and 
operation of said acts to protect the rights of the State in relation to the 
said canal, etc., and succeeded in her demand. Having deliberately and 
solemnly invoked these statutes when she considered them essential to 
the protection and preservation of her rights under the contracts with 
the defendant now in question, she is estopped from assailing them 
or denying their validity when she may think her interests as to the 
same rights will require it. The State is bound by her judicial pleadings 
and admissions the same as private persons, and is entitled to no greater 
right or immunity as a litigant than they are. The doctrine of estoppel 

‘applies to the State just as it does to individuals. The plea, in this re- 
spect, is not res adjudicata, but estoppel, and should have been main- 
tained, and consequently the State can not be heard in this action to 
deny the constitutionality of these two statutes the validity and benefits 
of which she has heretofore invoked. 
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The other two grounds of exception were properly overruled. 

The plea of no cause of action is not identical with nor does it involve 
that of inconsistent and contradictory allegations, or that of vague and 
insufficient allegations. A cause of action is set out in the petition, 
although the charges may be vague or inconsistent. No bill of excep- 
tions is reserved to the introduction of evidence as to facts not al- 
leged. 

The case was argued at considerable length, both orally and by brief, 
and after the oral argument plaintiff's counsel filed a brief, in which the 
issue involved is thus stated: 

“The main question in this case is, has the plaintiff proved a non; 
compliance on the part of the defendant with his contract? In answer- 
ing this question, and the brief of the defendant, we shall confine our- 
selves to those questions of fact which are proved by many witnesses, 
and have never been disputed: 

“ First—By the lease of 1866 the defendant was to build new wharves 
on both sides of the canal from the head of the basin down to the toll- 
gate (Claiborne street). All of the witnesses prove that the wharves ex- 
tend only to the Magnolia bridge. The surveyors place Claiborne street 
from nine hundred to one thousand feet beyond the bridge. There is a 
failure, then, to build from eighteen hundred to two thousand feet of new 
wharf. 

“ Second—The defendant agreed to pay a certain annual rent. The 
witnesses proved he had paid only the first year’s rent. But the defend- 
ant sets up as a defense to this, that by act and contract of 1867 this 
payment of rent was dispensed with. This admits the non-payment and 
sets up an excuse for the failure. 

“ Third—But by contract of 1867 the defendant, among other things, 
agreed to construct three large basins, each one thousand feet long by 
three hundred feet wide, with wharves around them, and graded ap- 
proaches to them, according to plans and specifications. 

“The proof is, that not one of these basins was ever commenced. 
This fact is admitted in the brief to which this is a reply. 

“But the defendant sets up the act of 1870 as a defense to the part of 
his contract requiring three basins, etc.; and here it may be as well to 
observe that the act of 1870 was his defense and pleaded by him. The 
State had no occasion to plead it. 

“Fourth—The act of 1870 substituted ‘ sixteen’ for ‘ three’ (basins), ‘not 
less than two hundred feet in length,’ for ‘one thousand feet,’ and ‘ fifty 
feet in width’ for ‘ three hundred feet,’ as the size of the basins. These 
are the only changes. 

“The testimony of all the surveyors of Kenner and the two maps 
show that only nine of the sixteen basins have been dug, and that no 
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wharves or approaches to them have been made at any one of these 
basins. They are said to be in the swamp, where no wharves are re- 
quired. 

“On all these four points, then, we assert that the testimony is affirma- 
tive and overwhelming, notwithstanding the assertion in the brief that 
‘this proof the State has equally failed to make.’ 

“Fifth—But the defendant says the State Engineer and others in 
authority have approved the work, and that therefore the State is now 
barred from setting up a non-compliance. 

“ The only approval is, ‘so far as done.’ There is no acceptance of the 
work by any one, and, carrying the doctrine of approval to the full ex- 
tent claimed by defendant, which can not be allowed, the approval can 
cover only work actually done. It might possibly stand as a good de- 
fense against the charge of imperfect work. But no approval short of 
positive legislative action could stand in lieu of work never commenced. 

“Such work is the two thousand feet of new wharf from Magnolia 
bridge to Claiborne street, the three large basins, and the wharves, ete., 
around them, or even seven of the sixteen substituted basins, with 
wharves around the whole sixteen.” 

We consider the foregoing as the grounds on which counsel for the 
State rely for annulling the contracts with the defendant; and we will 
here remark that the main object of the Legislature, as.expressed in act 
No. 118 of 1867, seems to be the widening and deepening of the canal 
for the benefit of commerce—the title to the act being, “An Act to author- 
ize the widening and enlarging the New Canal and Basin,” and the con- 
sideration for the necessary outlay therefor, including three additional 
basins, the needed wharves, piers, bridges, etc., declared to be the relin- 
quishment of the annual rent under the existing lease, amounting in the 
aggregate to seven hundred and fifty-five thousand dollars, and we think 
this position taken by counsel (as the evidence makes reasonably clear) 
admits that this main object has been attained, and the question arises: 
“Is the non-compliance, as above set forth, if fully established, of such 
character and importance as to demand the abrogation of the contracts 
between the State and defendant ?” 

Of the four points relied on by counsel, two, “the annual rent” and 
“the three large basins,” may be laid out of view—the rent having been 
relinquished, and the three basins having been substituted by sixteen 
small ones by the Legislature, and the only matters for consideration are 
the wharves around the basin or city terminus, under the first contract, 
and the sixteen small basins under act of 1870. 

Act No. 12 of 1866 and a clause in the contract of sixth March, 1866, 
provide that the lessee shall “ make the repairs described by specifica- 
tions and plans in the report of the State Engineer to the Governor, 
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dated January 18, 1866, which shall be made a part of the lease.” The 
said report says on this subject: 

“7, Much additional wharf accommodations required at the basin or 
city terminus of the canal, and it is proposed that the present line of 
wharves be repaired and new ones continued on each side of the canal 
until they reach the present toll-gate. 

“8. The increasing business of the canal demands the construction of 
the wharves, and the piling necessary for the same, with additional revet- 
ments, will prevent the caving in of the banks, the filling up of the canal, 
and the encroachments upon the landings or property thereof.” The 
wharves to be of the best materials and labor, and kept in good order. 
In the act 118 of 1867, and the contract thereunder, the only reference 
to the subject of wharves, except in relation to the wharves around the 
three new basins, is the following: * * * “And all wharves, basins, 
piers, abutments, bridges, etc., shall be constructed according to plans 
and specifications prepared by the State Engineer.” 

The plans‘referred to are not before us, and there is nothing in the 
specifications of that year (1867) in regard to the wharves at the city ter- 
minus of the canal, and it must be admitted that the requirements in the 
contract and specifications of 1866 are very indefinite. It is stated, in 
general terms, that the increasing business of the canal demands the 
construction of the wharves, and it is proposed that the line of the exist- 
ing wharves be continued to the toll-gate (at Claiborne street), but there 
is nothing in the statutes, the contracts, or specifications fixing the time 
within which the line of wharves should be completed to the toll-gate. 
It is to depend on the demands of business, and the evidence does not 
show that there is a deficiency of wharf accommoda ions for the business 
up to this date, or that any one is complaining. The only evidence in the 
record on the subject is that the wharf accommodations are sufficient for 
the business, which is shown to have considerably declined since 1867. 

From the tenor of the statutes and contracts, and the indefinite stipu- 
lation in relation to the extension of the wharves to Claiborne street, and 


especially the fact that it was to depend on the demands of commerce, 
and is not a specific, fixed condition as to time, we can not justly hold 
the failure, as yet, to construct some nine hundred feet of new wharves 
on each side of the canal such a material part of the contract of lease as 
to be a cause, under the circumstances, to annul the contract at this time. 
The obligation still exists to construct the wharves whenever the trade 


requires it, and the State, or those interested, can demand their con- 
struction on such contingency, if the interest of the defendant should not 
prompt him to do so, it being evident, as well as proven, that his interest 
is promoted by having every facility for conducting the business in the 
eanal and keeping the canal in good order. 
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The next point is in regard to the sixteen basins substituted by act No. 
82 of 1870 for the three large ones required by act No. 118 of 1867. 

On this subject ‘the defendant contends that he has complied with his 
obligations, and his agent, D. F. Kenner, in his testimony, says: “The 
sixteen basins have been dug of the length and width contemplated by 
the statute. The location of those basins was left entirely with the les- 
see. My instructions were to place them where they would best serve 
the interests of commerce. I put one of them at Claiborne street, one at 
Prieur; I put three of them at Galvez, and two of them between Gayoso 
and Salcedo streets, two of them between Genois and Clark streets, one 
nearly opposite the lower toll-gate, one about a mile below the toll-gate,. 
one about half-way between the toll-gate and the lake, then four together 
near the bridge, where a large basin was needed. That is the distribu- 
tion I made of them.” Tris, he says, was considered most judicious for 
the benefit of commerce, and was adopted after consulting with a num- 
ber of timber merchants. 

The act No. 118 of 1867 required three large basins with wharves 
around them. Act No. 82 of 1870, entitled “ An Act to facilitate Commerce 
by providing for the Construction of Additional Basins on the New Canal,” 
enacted “that in lieu and instead of the three basins heretofore provided 
for by existing law, the lessee of the New Canal is hereby required and 
directed to dig and construct sixteen basins, each not less than two hun- 
dred feet in length, with a width of one hundred and fifty feet, meas- 
ured from the west bank of said canal.” ; 

This is the only provision in said act. The engineers appointed by the 
court a qua to examine the canal and report its measurement, condition, 
ete., found only nine basins, but their aggregate dimensions equal those 
of the sixteen prescribed by the statute, and correspond in location and 
size with those described by the witness Kenner, and as facilities of that 
description needful to commerce was the object, and the amount of such 
facilities designated by the statute has been furnished, and it is not pre- 
tended that commerce is suffering or impeded, we doubt whether there 
is a good ground for annulling the lease simply because the basins have 
not been kept separate and distinct from each other. We can not see 
that the State or the interests of commerce have been injured or the 
spirit of the contract violated in a material part in this respect. 

The defendant offered to prove that the work to be done by him under 
his contracts with the State and under the supervision and subject to the 
approval of the State Engineer was so done, with his approval and to 
his satisfaction ; that committees of the Legislature, appointed for the 
purpose, examined said work and reported that it had been satisfactorily 
performed (including the basins required by the act of 1870), and that by 
the journals the report had been adopted by the Legislature. We think 
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the evidence was admissible, as the statute and the specifications made 
a part of the contract directed that the work should be under the super- 
vision and approval of the State Engineer. Evidence, however, was 
given by two of the above engineers, appointed by the court, and the 
State Engineer, also, that the lessee has substantially complied with his 
contract, and the State Engineer so reported to the Legislature. This, 
with the other evidence, we think sufficient to protect the lessee from 
the annullment of his lease in this suit. 

As to the order and condition of the canal and appurtenances, the evi- 
dence shows that they are constantly requiring repairs, which the lessee 
makes as needed. _ 

Under the circumstances presented in this record, we do not think it 
necessary to disturb the verdict of the jury and judgment of the court 
below. 

Judgment affirmed. 


LubELinG, C. J., dissenting. The plaintiff sued to annul the contract 
with Richard Taylor in relation to the New Canal, on the ground that he 
had failed to comply with his obligations. 

The defendant filed a general denial, and further alleged that his 
original contract had been changed and modified by the acts of 1867 
and 1870 of the General Assembly. 

The validity of these acts was attacked by the plaintiff; but inas- 
much as in another suit the plaintiff had claimed rights under the said 
acts of the General Assembly and thereby asserted their validity, the 
State can not now be listened to when denying their validity, so that in 
this case the only issue is, has not the defendant complied with tie ob- 
ligations of his contract? 

The facts are, that in 1831 the Legislature granted to the New Orleans 
Canal and Banking Company the right to construct a canal of the width 
of sixty feet at the top of the water, and of a sufficient depth to admit 
vessels drawing six feet water, with one or more basins and sufficient 
breakwater to facilitate the ingress and egress of vessels, and keep the 
same inrepair. Section eight and section fourteen of the same act pro- 
vide that “the said company shall construct a levee on the upper side 
of said canal, to protect the same from overflow in the event of the river 
breaking through the levee at any point above; and shall also lay out a 
road, not less than twenty-five feet wide, along the whole line of said 
canal, and cover the same with sand, shells, or other hard substance, so 
that it may at all times be suitable for carriages to travel thereon, with 
a suitable drainage canal on the upper side thereof,” ete. 

Section twenty-six of said act provides that “from and after the 
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expiration of thirty-five years after the passage of this act the property 
in said canal and road, with all the land on each side which it has a right 
to, acquired by forced sale, and which it does acquire by forced sale or 
otherwise, to the extent of one hundred and twenty feet on each side of 
said canal, together with the machines and utensils belonging to the 
canal, as also the house of the toll-receiver, shall be vested in the State 
of Louisiana, with all the rights to receive tolls therefrom which are 
hereby granted to the said company,” ete. 

In anticipation of the canal and appurtenances being turned over to 
the State, the Legislature on the tenth of February, 1866, passed the 
following: 

No. 12—An Act to authorize the Lease of the New Canal. 

Section 1. Be it enacted by the Senate and House of Representatives 
of the State of Louisiana in General Assembly convened, That the canal 
belonging to the Canal and Banking Company, and constructed under 
the charter of said company, incorporated March 5, 1831, situated, ly- 
ing, and being in the parishes of Orleans and Jefferson, together with 
all the rights, property, privileges, and uses in any way belonging or ap- 
pertaining thereto, or claimed by said company under said act of in- 
corporation, and which by virtue of said act reverts to the State on the 
fifth day of March, 1866, be and the same is hereby ordered to be leased 
for a term of years, not to exceed fifteen nor less than five years; pro- 
vided, however, that nothing in this act shall be so construed as to have 
the effect of releasing the Canal and Banking Company from the obliga- 
tion of returning the property herein described in the good order and 
condition provided for in their charter. 

Sec. 2. Be it further enacted, etc., That it shall be the duty of the 
Governor, immediately after the passage of this act, to cause to be ad- 
vertised in one or more newspapers of the city of New Orleans, for the 
period of twenty days, that the said canal—with all the rights and privi- 
leges appertaining thereto or claimed and now enjoyed by the Canal and 
Banking Company under its charter, except sixty feet immediately ad- 
joining Cypress Grove and Greenwood Cemeteries, toward the canal, 
which is hereby reserved by the State of Louisiana for the use of the 
Firemen’s Charitable Association of the city of New Orleans—is offered 
for lease, as set forth in the first section of this act, and to call for sealed 
proposals for the lease of the same; provided, that the lessee shall be 
required to make the repairs described by specifications and plan in the 
report of the State Engineer to the Governor, dated January 18, 1866, 
which shall be made part of the lease; that he will also be required to 
keep the canal, shell road and all other property in good working order 
and condition, as is provided by the charter of the Canal Company; 
the cost of the repairs to the extent of sixty-eight thousand dollars 
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shall be allowed to the lessee, in three equal amounts, to be deducted, 
one third each year, from the annual rent; that the repairs and improve- 
ments provided by this section shall be made subject to the approval of 
the State Engineer; provided, further, that it be made a condition of the 
lease that the lessee shall permit the culverts now receiving the waters 
of the second drainage district to remain open. 

In pursuance of this act, the contract was adjudicated to Richard 
Taylor, and the notarial act was passed before T. O. Stark, notary pub- 
lic, on the sixth day of March, 1866, which contains the following clauses: 

Now, therefore, the said Governor Wells, in his capacity aforesaid, 
does hereby grant, devise, lease, and hire unto the said Richard Taylor, 
here appearing and accepting for himself, his heirs, executors, and as- 
signs, and acknowledging delivery and possession in conformity hereto 
of the said canal, shellroad, with toll-gates and houses for toll-keepers, 
one dredgeboat, with two mud-flats, one caval barge, and one pile- 
driver, together with all the rights, property, privileges, and uses thereto 
pertaining, in the condition as detailed by the State Engineer in his re- 
port of January 18, 1866, as appears by the annexed receipt; dated sev- 
enth instant, marked “ B ” and paraphed by me, notary, for identity, for 
fifteen years, to commence on the fifth day of March, in the year of our 
Lord one thousand eight hundred and sixty-six, and to end on the fourth 
day of March, in the year of our Lord one thousand eight hundred and 
eighty-one, the canal known as the New Canal, lately belonging to the Ca- 
nal and Banking Company, constructed under the charter of said com- 
pany, incorporated March 5, 1831, situated, lying, and being in the par- 
ishes of Orleans and Jefferson, together with all the rights, property, 
privileges, and uses in any way belonging or appertaining thereto, or 
claimed by said company under any of the laws of this State, except the 
sixty feet of ground immediately adjoining the Cypress Grove and Green- 
wood Cemeteries toward the canal. And the said Richard Taylor shall 
have the right of charging and collecting toll for passage through said ca- 
nal, and of establishing toll-gates, charging and collecting toll for transit 
through the same on the shellroad, adjoining said canal, to the same ex- 
tent as the Canaland Banking Company were by law authorized to do, and 
shall have full power to make such rules and regulations for the manage- 
ment of said canal and preservation of the same, together with the shell- 
road and all other property in his possession belonging to the State, as in 
the judgment of said lessee shall be necessary, proper, or convenient for 
the management or protection of said canal, shellroads, embankments, 
and all other property belonging to the State, from injury or deteriora- 
tion. And the said lessee shall have the right to charge for towage through 
said canal, and to collect the same, to the same extent as the New 
Orleans Canal and Banking Company, its lessee or lessees, formerly did. 
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This lease is made and Lannaeed for and in consideration of the yearly 
rent, payable as hereinafter expressed, on the following terms and con- 
ditions: 

First—Said Taylor, lessee, shall make the repairs described by specifi- 
cations and plans in the report of the State Engineer to the Governor, 
dated January 18, 1866, an authenticated copy of which said specifica- 
tions and plans are annexed hereto and made a part of this contract, 
marked “C” and paraphed by me, notary, for identity. 

Second—Said lessee shall keep the canal, shellroad, and all other 
property belonging to the State, and appurtenances to said canal in good 
working order and condition, as is provided by law. 

Third—The cost of the repairs to the extent of sixty-eight thousand dol- 
lars shall be allowed to the lessee by way of deduction, in three equal 
amounts, from the amount of rent for the three first years, that is to say 
one third of said sixty-eight thousand dollars, to wit: twenty-two thou- 
sand six hundred and sixty-six dollars and sixty-six and two-thirds 
cents, may be reserved by sai.l lessee from the first year’s rent, the same 
amount fr6m the second year’s rent, and a like amount frem the third 
year’s rent. 

Fourth—The repairs and improvements herein provided to be made 
by said lessee shall be subject to the approval of the State Engineer. 

Fifth—Said lessee shall permit the culverts now receiving the waters 
of the Second Drainage District to remain open. 

Sixth—Said lessee shall keep the canal in good order, and shall com- 
ply with all the obligations to the State and to the public required of 
the Canal and Banking Company by its charter for the working and 
preservation of the canal, under the penalty of a forfeiture of this lease 
for the violation of the same. 

Seventh—Said lessee engages to pay to the Governor of the State on 
the fourth day of March, 1867, the sum of thirty-six thousand dollars 
($36,000), less the sum of twenty-two thousand six hundred and sixty-six 
dollars sixty-six and two-thirds cents ($22,666 66%), which the said lessee 
may reserve for repairs as herein provided. 

On the fourth day of March, 1868, the sum of thirty-seven thousand 
dollars ($37,000), less the sum of twenty-two thousand six hundred and 
sixty-six dollars sixty-six and two-thirds cents ($22,666 663), which the 
said lessee may reserve for repairs as herein provided. 

On the fourth day of March, 1869, the sum of thirty-eight thousand 
dollars, less the sum of twenty-two thousand six hundred and sixty-six 
dollars sixty-six and two-thirds cents ($22,666 66%), which the said lessee 
may reserve for repairs as herein provided. 

On the fourth of March, 1870, the sum of thirty-nine thousand dollars 
($39,000). 
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On the fourth of March, 1871, the sum of forty thousand dollars 
($40,000). 

On the fourth of March, 1872, the sum of forty-two thousand dollars 
($42,000). 

On the fourth of March, 1873, the sum of forty-four thousand dollars 
(844,000). 

On the fourth of March, 1874, the sum of forty-six thousand dollars 
($46,000). 

On the fourth of March, 1875, the sum of forty-eight thousand dollars 
($48,000). 

On the fourth of March, 1876, the sum of fifty thousand dollars 
($50,000). 

On the fourth of March, 1877, the sum of fifty-five thousand dollars 
($55,000). 

On the fourth of March, 1878, the sum of sixty thousand dollars 
(360,000). 

On the fourth of March, 1879, the sum of sixty-five thousand dollars 
(365,000). 

On the fourth of March, 1880, the sum of seventy thousand dollars 
($70,000). 

On the fourth of March, 1881, the sum of eighty-five thousand dollars 
(85,000). 

For all of which sums as they shall be respectively paid to the Gov- 
ernor of the State for the time being the said Governor shall give full 
acquittance and receipt. 

And now to this act intervenes Messrs. B. W. Huntington and D. D. 
Withers, both of the city of New Orleans, State of Louisiana, and who 
declaring themselves cognizant of the obligations herein assumed by the 
said Richard Taylor, lessee, make themselves parties hereto, and hereby 
bind themselves as sureties of said lessee in the amount of thirty-six 
thousand dollars in the manner and to the extent provided in said act of 
the Legislature. 

Thus done and passed in my office at the city of New Orleans, on the 
sixth day of the month of March, in the year of our Lord one thousand 
eight hundred and sixty-six, in presence of Felix Grima, Jr., and Thomas 
A. Henderson, competent witnesses, who hereto sign with said parties 
and me, notary. 

(Original signed) Rk. TAYLOR, 

D. D. WITHERS, 

B. W. HUNTINGTON, 

J. MADISON WELLS, 

F. GRIMA, Jr., 

THOMAS A. HENDERSON, 
T. O. STARK, Notary Public. 
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The report of the Engineer of the eighteenth of January, 1866, referred 
to in the contract, is as follows: 

OFFICE STaTE ENGINEER Lovistana, | 
New Orleans, January 18, 1866. | 
To his Excellency, J. M. Wells, Governor of Louisiana: 

Sir—I beg leave to submit the following report as to the condition of 
the New Canal, with the repairs and alterations needed to place the same 
in proper condition. 

I have made inquiry with the past and present revenue returned by 
the canal, shellroad, ete., to the Canal Bank, in order to assist you in 
the future disposition of the same, and respectfully submit the following 
as the result: 

From the time the canal was completed until 1848 it was managed for 
account of the Canal and Banking Company, and returned but very light 
receipts. 

On the eighth of July, 1848, the Canal Company leased to Major Ran- 
ney for the remaining period of the charter, until March 5, 1866, the basin, 
shellroad, canal, toll-houses, superintendent’s house, negro quarters, 
stables, and depots, with thirty slaves, forty mules, one dredge-boat, 
mud-boats, etc., all in good condition. 

Major Ranney was to pay the company thirty-three thousand dollars for 
the first year, thirty-four thousand dollars for the second year, and so on, 
increasing one thousand dollars every year until the expiration of the 
lease. 

In 1862, when the United States forces centered New Orleans, Major 
Ranney left the city, and the bank had to resume the charge of the canal. 
On the first of February, 1863, Mr. Blane took charge of the canal for the 
bank, and informs me that during the war the expenses exceeded the re- 
ceipts of the canal. The bank expended some four thousand dollars in 
repairs at or about that time. 

On the first of July, 1865, Mr. Blane leased from the bank the canal, 
with all its appurtenances, houses, ete., with ten mules and harness, for 
which he pays the sum of one thousand dollars per month. 

First—The entrance now existing to the canal is an imperfect and dif- 
ficult one, being too narrow, and of such form that vessels entering have 
a great deal of trouble in effecting the same. The accompanying plan 
to this report will indicate the alteration proposed. 

Second—Again, the embankments forming the side of the entrance 
have, from the effect of the sea and time, become decayed and out of or- 
der; new piling and revetment, as per plan, will be necessary, and also 
the filling up of the embankment with additional earthwork. 

Third—The bar formed by annual storms will require occasional 
dredging, but I hope by the substitution of open piling at the end to ob- 
viate, to a great extent, the frequency of dredging. 
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Fourth—The amount of work requisite will be shown in the plans, and 
such portions of old work that can not be repaired will necessarily have 
to be constructed anew; interior revetting will be required some consider- 
able distance down the entrance and adjoining the bridge near the 
shore. 

Fifth—To allow of vessels passing each other more readily, and the 
gaining of time thereby, I would suggest the construction of four addi- 
tional “turnouts” along the line of the canal at designated intervals, 
the turnouts to be two hundred and fifty feet long, twenty-five feet wide, 
and of the same depth as the canal. 

Sixth—Owing to the height of the ridge and the description of soil, 
with its tendency to cave, it will be necessary to construct said five hun- 
dred fect of piling and revetment to prevent the destruction of the shell- 
road. The plan will indicate the mode proposed for the same. 

Seventh— Much additional wharf accommodations required at the basin, 
or city terminus of the canal, and it is proposed that the present line of 
wharves be repaired and new ones continued on each side of the canal 
until they reach the present toll-gate. 

Kighth—The increasing business of the canal demands the construc- 
tion of the wharves, and the piling necessary for the same with additional 
revetments will prevent the caving in of the banks, the filling up of the 


canal, and the encroachments upon the landings or property thereof. 
Ninth—The canal will require but little dredging, for the soundings 
taken show a good depth of water. 


Tenth—The toll-gates, ete., of the canal need some repairs, likewise 
the bridges; the mud-boats are worthless; the dredgeboat will require 
considerable overhauling before it is in proper condition for work. 

Eleventh —The shellroad, owing to the occupation of a portion of it 
by the United States government, requires considerable repairs; the 
railroad track, crossties, cte., have been removed and an attempt made 
to grade the same, but it will require many thousand barrels of shells to 
place it in proper condition. 

Twelfth—By reference to the charter it will be observed that a levee 
and draining canal are called for as parts of the condition of granting 
the same. The draining canal does not exist at present, although of 
much importance in carrying away the water from the portion of coun- 
try lying on the upper side of the canal. Of comparative necessity in 
the past, its value is greatly increasing since the erection of a draining 
machine and the more rapid and increased accumulation of deposit in 
the canal. 

The necessity of the canal is fully shown by the filling up of the Bayou 
St. John, and the fact of its being a condition in the charter proves that 
the Legislature was aware of the rights of property-holders lying above 

37 
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the canal, and of the evil effects of using a canal intended for naviga- 
tion for other purposes; lately the same has been demonstrated by the 
fact of the city being obliged to change the drainage of Julia street from 
the basin to a canal constructed for that purpose, which leads to one of 
the city draining canals. 

The cost of placing the canal, sheliroad, ete., in good order and making 
the alterations proposed would have ensmennel to the sum of thirty-five 
thousand dollars in ordinary times. 

If executed at the present time it will be nearly twice that amount, say 
sixty-eight thousand dollars. The fluctuations of the price of labor, 
materials, etc., will increase or diminish the amount, according to the 
period of execution. 

Respectfully submitted, 
WM. A. FRERET, State Engineer. 


Strate oF Lovistana, Crtry or NEw ORLEANS. 


I, the undersigned, Charles G. Andry, a notary public, duly commis- 
sioned and qualified in and for the city of New Orleans, and the parish 
of Orleans, State of Louisiana, do hereby certify the foregoing to be a 
true copy of the original act and documents thereto annexed, extant 
among the records of Theodore O. Stark, also a notary public of this 
city, now temporarily absent from the parish of Orleans, and whose 
records are now under my custody. 

In faith whereof I grant these presents under my signature and the 
impress of my seal of office at New Orleans on this eighteenth day of 


December, A. D. 1873. 
CHAS. G. ANDRY, Notary Public. 


And thereafter the contracting parties appeared before T. O. Stark, 
notary public, and entered into the following modified contract of lease, 
in pursuance of said act : 


SraTe oF Louisiana, PaRIsH OF ORLEANS. 


Be it known that before me, Theodore O. Stark, a notary public in and 
for the said State and parish, duly commissioned and qualified, person- 
ally came and appeared Duncan F. Kenner, Esq., herein acting as the 
true and lawful attorney in fact of Richard Taylor, Esq., of this parish, 
lessee of the New Canal and Basin, the authority of said Kenner being 
derived from a power of attorney executed by said Taylor on the twenty- 
eighth day of March, 1867, before DuPlessis M. Helm, notary in the city 
of New York, and hereto annexed, who declared that the General As- 
sembly of. this State has passed an act entitled “an act to authorize the 
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widening and enlarging of the New Canal and Basin,” approved March 

14, 1867, a copy of which is hereto embodied as follows, to wit : 

No. 118—An act to authorize the widening and enlarging the New Canal 
and Basin. 

Section 1. Be it enacted by the Senate and House of Representatives 
of the State of Louisiana, in General Assembly convened, That Richard 
Taylor, the lessee of the New Canal and Basin, be and he is hereby 
authorized and required to widen the New Canal to a width of not less 
than one hundred feet, and for this purpose to use the land contiguous 
to the canal belonging to the State, the depth of the canal when widened 
to be not less than eight feet at the lowest tides; and all wharves, basins» 
piers, abutments, bridges, etc., shall be constructed according to plans 
and specifications prepared by the State Engineer. 

Sec. 2. Be it further enacted, etc., That the lessee is hereby required 
and shall bind himself by the notarial act hereinafter provided for to 
dig and construct three additional basins, each not less than one thou- 
sand feet long by three hundred feet wide, and to this end said lessee is 
authorized to use the contiguous land belonging to the State, and to 
obtain lands by purchase or by expropriation, under the act of the 
General Assembly, entitled “an act for the expropriation of lands to 
railroads and other works of public utility,” approved February 28, 
1855; provided, that the land granted to the Firemen’s Charitable 
Association of New Orleans shall be exempted from the provisions of 
this section. 

Sec. 3. Be it further enacted, etc., That as a consideration for the 
outlay necessary for the improvements to the New Canal and Basin, the 
said Taylor is authorized to retain the annual payments due to the State 
under the existing lease; provided, that at least one-fifth of the work 
shall be completed annually from the time this act is promulgated until 
the whole improvement is finished. 

Sec. 4. Be it further enacted, etc., That the improvements to be made 
in said canal and basin shall be commenced within one year from the 
passage of this act, and be completed within five years thereafter, or in 
failure thereof the annual rent shall be due and payable to the State, as 
provided in the existing lease. 

Sec. 5. Be it further enacted, etc., That at. the expiration of said lease 
all the improvements made to said canal and basins, and on land belong- 
ing to the State, or on lands purchased or expropriated, shall become 
absolutely the property of the State of Louisiana, without any claim by 
said lessee. 

Sec. 6. Be it further enacted, etc., That immediately after the passage 
of this act it shall be the duty of the Governor to cause a notarial act to 
be executed embodying the provisions of this act and the plans and 
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specifications of the State Engineer, to which said act the securities on 
the original lease shall be parties, and expressly consent to the modifi- 
cations of said lease, as hereinbefore set forth. 
(Signed) DUNCAN S. CAGE, 
Speaker of the House of Representatives. 
(Signed) ALBERT VOORHIES, 
Lieutenant Governor and President of the Senate. 
Approved March 14, 1867. 
(Signed) J. MADISON WELLS, 
Governor of the State of Louisiana. 
A true copy: 
[L.S.] J. H. Harpy, Secretary of State. 

Now, therefore, the said Kenner, in his said capacity of attorney in 
fact of said Taylor, lessee, does hereby accept the said act in allits parts, 
as well the rights given to the said lessee under said act, as the obliga- 
tions imposed thereby, and does engage that the said lessee will, within 
the time required by said act, cause the said canal to be widened to a 
width of not less than one hundred feet, with a depth of not less than 
eight feet at lowest tides, and to dig and construct three additional 
basins, each not less than one thousand feet long, by three hundred feet 
wide; and all wharves, basins, piers, abutments, bridges, etc., which the 
lessee may have occasion to construct shall be constructed according to 
plans and specifications prepared by the State Engineer, hereto annexed, 
but which are accepted by said lessee only in so far as they carry out 
the terms and conditions set forth in the above-cited act of the Legisla- 
ture. 

And now personally came and appeared Messrs. D. D. Withers and B. 
W. Huntington, securities of said Taylor, lessee, in the original lease exe- 
cuted between the State and said Taylor, by act before me, notary, un- 
der date of the sixth day of March, 1866, who severally declared that they 
do hereby expressly consent to the modifications of said lease provided 
for by said act of the General Assembly and by this act; and now ap- 
pears his Excellency J. Madison Wells, Governor of the State of Louis- 
iana, who in accordance with the requirements of said act of the Gen- 
eral Assembly has caused this act to be prepared, and does hereby 
accept the same on behalf of the State of Louisiana. 

Thus done and passed in the office of the undersigned, notary, at New 
Orleans, this twenty-ninth day of April, A. D. eighteen hundred and six- 
ty-seven, in presence of Charles G. Andry and Edgar Grima, competent 
witnesses, who hereto sign with said appearers and me, notary. 

Original signed: R. Taylor, per pro Duncan F. Kenner; D. D. Withers, 
J. Madison Wells, Governor of Louisiana; B. W. Huntington, Charles G. 
Andry, Edgar Grima, T. O. Stark, notary public. 
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COPY OF DOCUMENTS ANNE\ED TO THE ORIGINAL ACT. 
Specifications for the widening and enlarging of the New Canal and 
Basin. 

Specifications of State Engineer to be embodied in the notarial act, as 
reyuired by an act of the Legislature, approved March 14, 1867, to au- 
thorize the widening and enlarging of the New Canal and basins, etc.: 

First—The canal to be widened to one hundred feet; the depth of the 
canal when widened to be not less than eight feet at the lowest tide. In 
widening the canal all stumps and roots of trees shall be removed, leav- 
ing a clear channel. 

Second—The new basins shall be of the dimensions and areas required 
by the act approved March 14, 1867. That is to say, the lessee shall dig 
and construct three additional basins one thousand feet long each, and 
three hundred feet wide, the depth of the basins to be the same as the 
canal. 

Third—The wharves for the new basins to be constructed as shown on 
plans numbered one and two, and in the following manner: The piles to 
be driven at distances of ten feet apart, measuring from centres; the 
piles to be twelve inches square at the but-end and ten inches at the 
small end, and to be driven not less than fifteen feet into the solid 
ground. The caps to be twelve inches square and bolted to each pile 
head w@h one three-quarter by twenty-inch ragged bolt; a string course, 
ten inches by eight inches, to be bolted to the inside of the piles near 
water level, by three-quarter by fourteen-inch ragged bolt, two at each 
end of stringers, and one at each intermediate pile. Sheet piling of three- 
inch plank to form a revetment to be driven on the inner side of string 
course, and each plank to be fastened with two seven-inch boat spikes. 
The sheeting to be driven at least four feet six inches into the solid 
ground, and the heads of plank to be left one foot above string course. 

Fourth—The top of wharves to be covered with three-inch plank laid 
half an inch apart. A ground sill ten inches by eight inches to be pro- 
vided, and each plank to be fastened with four seven-inch boat spikes, 
two at each end. 

Fifth—Mooring piles to be driven along the new line of wharves at dis- 
tances not exceeding twenty-five feet apart, the piles to be ten inches 
square, to project two feet above the planking, and to be neatly dressed 
off at the corners and top. 

Sixth—The whole of the timber for the above works to be of the best 
quality of yellow pine, free from all defects. 

Seventh—On the completion of the wharves in the basins, the ground 
in rear of the planking shall be graded to meet the levels of the streets, 
all irregularities of the ground removed, and the whole left clear of rub- 
bish. 
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Eighth—All bridges, piers, wharves, basins, abutments, etc., shall be 
constructed of similar materials to those now built, and of the best ma- 
terials, and the whole shall be constructed in accordance with the plans 
of the New Canal signed by the State Engineer marked or numbered 
one, two, and three, and bearing the dates of nineteenth January, 1866, 
and fourteenth of March, 1867. 

Ninth—In enlarging the canal a sufficient quantity of earth to be de- 
posited on the bank of the canal to afford such ample protection against 
all overflow or inundation as now exists. 

Tenth—The lessee to furnish and provide all the labor and materials 
necessary for carrying on and completing the work designated in this 
specification, together with all necessary implements, tools, dredgeboats, 
pile-drivers, ete. 

Eleventh—The whole of the work to be executed in the best and most 
workmanlike manner, under the supervision, according to the lines, 
levels, sections, detail, drawings, and to the entire satisfaction of the 
State Engineer. ‘ 

New Orleans, Louisiana, March 27, 1867. 

WILL. A. FRERET, State Engineer. 


Know all men by these presents that I, Richard Taylor, of New Or- 
leans, in the State of Louisiana, have made and do hereby makegconsti- 
tute, and appoint Duncan F. Kenner, of the same place, my true and 
lawful attorney for me and in my name, and as my act and deed, to 
accept from the constituted authorities of the State of Louisiana a certzin 
lease of the New Canal and Basin upon the terms and conditions set 
forth in an act of the Legislature of the said State passed on the four- 
teenth day of March, 1867, such new lease to be in modification of one 
that I now hold from said State for the same property, and with full 
power to sign my name to all said formal acceptances of such lease, as 
well as to the lease itself, and to acknowledge the same for me and as my 
act and deed, as fully and completely as I could do if present, and to 
sign and acknowledge for me all such other papers as may be necessary, 
in his discretion, connected with said lease or the modification thereof, 
hereby ratifying and confirming all that my said attorney shall do by 
virtue hereof. 

Witness my hand and seal this twenty-eighth day of March, one thou- 
sand eight hundred and sixty-seven. 

[L. 8.] R. TAYLOR. 

Witness—DvuPtessis M. Het. 


Strate oF New York, a 
City and County of New York. | ~~ 


On this twenty-eighth day of March, A. D. 1867, personally came be- 
fore me Richard Taylor, to me known to be the person described in and 
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who executed the foregoing power of attorney, and acknowledged that 
he executed the same for the uses and purposes therein contained. 

In witness whereof I have hereunto set my hand and affixed my offi- 
cial seal the day and year last above written. 

[L.8.] DUPLESSIS M. HELM, 
Notary Public, City of New York. 

On the twenty-eighth of March, 1870, the General Assembly passed act 
No. 82, which is as follows : 

No. 82—An act to facilitate commerce by providing for the construction 
of additional basins on the New Canal. 

Section 1. Be it enacted by the Senate and House of Representatives 
of the State of Louisiana, in General Assembly convened, that in lieu 
and instead of the three basirs heretofore provided for by existing law, 
the lessee of the New Canal is hereby required and directed to dig and 
construct sixteen basins, each not less than two hundred feet in length, 
with a width of one hundred and fifty feet, measured from the west bank 
of said canal. 

Sec. 2. Be it further enacted, ete., That this act shall take effect from 
and after its passage. 

(Signed) MORTIMER CARR, 
Speaker of the House of Representatives. 
(Signed) OSCAR J. DUNN, 
Lieutenant Governor and President of the Senate. 
Approved March 28, 1870. 
(Signed) H. C. WARMOTH, 
Governor of the State of Louisiana. 
A true copy: 
Gero. E. Bover, 
Secretary of State. 

It is not pretended that the defendant has performed the works desig- 
nated in the Engineer’s report; on the contrary, it is strenuously insisted 
that the act of 1866 and the act of 1867, and the contracts thereunder, 
“nowhere provide for the performance by the lessee of all the proposals 
or suggestions of the State Engineer, Freret, in his letter of January 18, 
1866. 

“The act of 1866 provides only that the lessee shall make the repairs 
recommended by that letter,” ete.; and it is further said the “plans of 
the State Engineer were accepted by said lessee only in so far as they 
carry out the terms and conditions of the act of 1867.” If by this last 
sentence it is meant that the lessee did not accept the terms expressed 
in the notarial act, then there would be no contract, if the act of 1867 be 
different from the notarial act, for want of a concurrence of mind. But 
the defendant sets up this contract, under the act of 1867, himself, as a 
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‘ modification of the one made under the act of 1866, and he can not say 
he is not bound by its terms. 

The act of 1867, it is true, uses the word repairs in one place when re- 
ferring to the Engineer’s report, but it immediately after provides that 
“the costs of the repairs to the extent of sixty-eight thousand dollars shall 
be allowed to the lessee, in three equal amounts, to be deducted one 
third each year from the annual rents;” and then it adds that “ the repairs 
and IMPROVEMENTS provided by this section shall be made,” ete. 

There is no room for a serious doubt that the Legislature intended to 
have the contractor do the works reported as needed by the Engineer, 
and which report was made a part of the specifications to be annexed to 
the notarial act. The very sum which he estimated it would cost at 
present prices to do the whole work recommended was allowed to the 
lessee for making the repairs and improvements. 

Now, the act of 1867 provided that the canal be made one hundred 
feet wide and that three additional basins, each not less than one thou- 
sand feet long, by three hundred feet wide, should be made, all to be 
eight feet deep at lowest tide, for which works the amounts stipulated 
to be paid by Taylor for the rental of the canal should be remitted to 
him. It did not change or affect the other obligations of Taylor to the 
State created by the contract of 1866 any more than it affected his 
rights under said contract. Under the contract of 1867 he assumed the 
obligation to make the above-mentioned improvements in addition to 
what he had engaged to perform in the contract of 1866. 

The third section of the act of 1867 required that one fifth of the 
work be done annually until the whole is finished. I am convinced from 
the evidence that this provision had not been complied with when the 
act of 1870 was enacted. I am equally convinced that the defendant 
had failed in several other important particulars to perform his contract 
under the act of 1867; to wit: 

He has not made “the repairs described by the specifications and 
plans in the report of the State Engineer to the Governor,” dated Janu- 
ary 18, 1866. Tne new wharves have not been “ continued on each side 
of the New Canal until they reach the present toll-gate.” They have not 
been begun from Magnolia to Claiborne street, say one thousand feet on 
each side. The “levee and draining canal” on the upper side of ‘the 
canal” has not been made, as required by specification twelve of the 
State Engineer’s report. The entrance to the canal (specifications 1, 2, 
and 3) has not been improved as required. The shellroad has been re- 
paired only in part; nothing has been done this side of Claiborne street, 
as required by specifications of State Engineer. 

For all this, and especially the two thousand feet of extra wharfage, 
defendant was to retain sixty-eight thousand dollars during the first 
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three years of the lease. This presupposes that the improvements were 
to be made during the three years at the most, but they have not been 
made at all. 

The act of 1870 appears, from its terms, to have been passed for the 
relief of the defendant. It provides that, in lieu of the three basins of 
one thousand feet in length by three hundred feet wide, sixteen basins, 
each not less than two hundred feet in length, with a width of one hun- 
dred and fifty feet, measuring from the west bank of the said canal—or 
in plain language, fifty feet wide. 

But even this obligation has not been performed. 

The evidence shows that there are only nine basins fifty feet wide, and 
that there are no wharves around them. But it is pretended that these 
nine basins measure in the aggregate about thirty-two hundred feet in 
length, and therefore that is a compliance with the contract. The law 
and the contract permitted the contractor to make the basins as long or 
as wide as he pleased, but both required him to make them at least two 
hundred feet in length, and the contract required sirteen. As the coun- 
sel for plaintiff well remarked, it is not possible to truthfully call nine 
basins sixteen basins. 

I therefore dissent from the opinion of the majority. 


TaLiaFeERRO, J. I concur in the dissenting opinion of the Chief Justice. 


On REHEARING. 


Wyty, J. After re-argument of this case and upon mature delibera- 
tion, we have come to the conclusion that our former judgment herein 
is correct. 

It is therefore ordered that our former judgment remain undisturbed. 


No. 6144. 
Mrs. E. Bovrioy, Wire or H. VerGes, vs. E. WaGGaMan, SHERIFF, ET AL. 


The plaintiff in execution, which is enjoine1 by Mrs. Bourlon, attacks on several 
grounds the validity of the judgment of separation between her and her hus- 
band. The record shows that more than one year elapsed between the dates of 
either the judgments of thelseizing creditor, or of the wife for separation, and 
the date of this proceeding or the date of the seizure enjoined. The plea of 
preseription of one year filed in this court must prevail. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 

E. Sabourin and E. D. White, for plaintiff and appellant. Charles 
Louque, and McEnery, Ellis & Ellis, for defendants and appellees. 

Howe, J. Mrs. Mary Clancy, having judgments against the firm of 


‘ 
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Hesse & Verges and against H. Verges, one of said firm, issued execu- 
tion and seized fifteen hogsheads of sugar as belonging to said H. Verges. 
The plaintiff, wife of Verges, and separate in property, enjoined the 
sale, claiming the sugar as raised on a plantation which she purchased 
after judgment of separation and cultivated with funds obtained on her 
sole credit. The plaintiff in execution attacked the validity of the judg- 
ment of separation, because fraudulently rendered; because rendered by 
consent; because rendered upon insufficient allegations and without 
proof; and because it was never executed. Judgment was rendered dis- 
solving the injunction, and plaintiff appealed. 

In this court she pleads the prescription of one year. 

The record shows that more than one year elapsed between the dates 
of either the judgments of the seizing creditor or of the wife for separa- 
tion and the date of this proceeding or the date of the seizure enjoined. 
The plea of prescription must prevail. See 14 An. 106; 23 An. 546; 24 
An, 522. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of plaintiff perpetuating the in- 
junction herein, with costs in both courts. 

Rehearing refused. 


No. 5519. 
STaTE OF LovISsIANa vs. CHARLES MorGan.* 


All legislative contracts must be construed most favorably to the State, if there is 
any doubt as to their meaning or interpretation, and a party claiming exemption 
from taxation must come strictly within the provisions of the statute granting it. 

Considering the provisions of sections two, three, and eleven of the charter, the 
eonclusion is that the exemption from taxation granted to the New Orleans, 
Opelousas, and Great Western Railroad was not a transferable right; that the 
State never intended to confer on the grantee the power to convey this right or 
privilege to another corporation or to a natural person. The privileges granted 
were to the person of the grantee. It was never intended to attach to the prop- 
erty of the corporation, and to follow it into third hand- when sold on execution. 

The franchises of a railroad company can not be alienated without the consent of 
the State which granted them. When the State covenants and agrees that a cer- 
tain corporation shall administer certain franchises, the ordinary judgment 
creditors of that corporation may seize and sell its property, but not the fran- 
chises. It is a State prerogative to put the administration of its franchises into 
such hands as it may choose, and they can not be transferred without the con- 
sent of the State. 

Therefore the sale of 1870 by the ordinary judgment creditors of the New Orleans, 
Opelousas, and Great Western Railroad Company to the plaintiff, Charles Mor- 
gan, who had previously bought the first division of the road extending from 
Algiers to Berwick’s Bay, of the unfinished division of the same extending from 
Berwiek’s Bay to Opelousas, andthe division from Opelousas to the Sabine, upon 
which no work had ever been done, transferred to the purchaser whatever prop- 
erty the corporation had embraced within those divisions; but the person of the 
corporation and the franchises which the State had committed to its hands were 
not alienated. 
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Section nine of the charter of 1853 authorized the corporation to borrow money as 
might be required for certain purposes and to mortgage the property of the 
company to accomplish that object, but no authority was given to mortgage the 
franchises. 

In 1856 the State passed a general act authorizing railroad companies to mortgage 
their property and franchises. Until this act was passed the franchises of a 
railroad company in this State could not be mortgaged. Otherwise, that act 
would have been unnecessary. 

Charles Morgan did not acquire the privilege of exemption from taxation by virtue 
of the adjudication to him of the first great division of the railroad which was 
granted by the charter to the capital stock and other property of said corpora- 
tion. The obligation underlying this right of exemption from taxation was an 
indivisible obligation, and the obligation underlying the right of exemption of 
the officers and employees of said corporation from jury duty and military duty 
was also an indivisible obligation. Neither of these can be broken up at the op- 
tion of the ineorporators and divided into as many obligations and rights as 
they may desire. 

The right of corporate existence ean not be divided up and made sienittiadia to the 
different divisions of a railroad. Nor can the right to expropriate pr >perty be 
parceled out among the purchasers of the various divisions of a railroad. 

Several corporations, possessing the rights and franchises stated, can not spring 
into existence by the act of a railroad company in mortgaging and selling sep- 
arate divisions of their road with the rights and franchises applicable to each 
division, because this would be the exercise of a prerogative by a creature that 
belongs exclusively to its creator. 

Hence the plaintiff did not, by the adjudication under the foreclosure of the mort- 
gage on the first division of the road with the rights and privileges applicable to 
it, acquire the privilege of exemption from taxation, assuming that such priv- 
ilege was acquirable under a mortgage and adjudication of all the franchises 
and property of the New Orleans, Opelousas, and Great Western Railroad Com- 
pany, pursuant to the act of 1856. 

But, assuming that by the purchase of all the shares of stock or otherwise the 
plaintiff stands before the court representing the New Orleans, Opelousas, and 
Great Western Railroad Company, he can not claim the exemption from taxation 
mentioned in the charter, in view of the fact that the railroad has not been com- 
pleted within the limits of the State, although more than twenty years have 
elapsed since the charter was granted. 

The charge that the State, in assessing the taxes now sought to be collected, has 
violated the obligation of her contract with the New Orleans, Opelousas, and 
Great Western Railroad Company can not be maintained. The State never agreed 
to exempt from taxation forever the property of that corporation. 

The stipulation in the charter was that the capital stock and other property of said 
company “shall be exempt from taxation for ten years after the completion of 
said road within the limits of this State.” The consideration of this grant was, 
of course, the promise of the corporation to proseeute to completion the build- 
ing of the railroad. Over twenty years have passed, and nothing of the kind 
has been done, and there is no visible prospect of its completion. 

In the face of such a palpable abandonment of the enterprise and such a flagrant 
breach of contract, it is with bad grace that the defendant, when taxed on the 
property described in this suit, complains that the State is impairing its obliga- 
tions. To permit the corporation by its own derelictions to prolong the period 
of exemption from taxation would be to allow it to take advantage of its own 
wrong: and what the corporation ean not dothe defendant claiming under it 
ean not accomplish. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Henry C. Dibble, Assistant Attorney General, and W. R. 
Mills, for plaintiff and appellee. Leory & Monroe, for defendant and ap- 
pellant. 
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Wyty, J. This is a controversy between the State and Charles Mor- 
gan in regard to the collection of taxes assessed against him on certain 
real estate, rolling stock, and ferryboats described in the suit. The de- 
fense is: 

First—This property is not liable to taxation, because it was acquired 
by Charles Morgan from the New Orleans, Opelousas, and Great West- 
ern Railroad Company, and by the second section of the charter of said 
corporation all its property was exempted from taxation. 

Second—The assessment of the property was excessive. 

As the record does not present a case entitling defendant to relief on 
the second ground, we will turn to the first, which presents the import- 
ant question in this litigation. 

Before entering upon the discussion, however, it will be necessary to 
notice some of the provisions of the charter of the New Orleans, Ope- 
lousas, and Great Western Railroad Company, and to state some of the 
facts disclosed by the record. 

By act No. 149 of the acts of 1853 the General Assembly incorporated 
the New Orleans, Opelousas, and Great Western Railroad Company “ for 
the purpose of constructing, working, and maintaining a railroad from 
Algiers, on the opposite side of the Mississippi river from New Orleans, 
and thence westward to Bayou Lafourche, thence to Berwick’s Bay, 
thence to Washington, or near it, on the Courtableau, in the parish of St. 
Landry, and from thence hereafter to be continued to the point on the 
Sabine river most favorable for the purpose of continuing said road 
through the State of Texas to El Paso, on the Rio Grande.” 

Section one creates said railroad company into a body corporate and 
politic with “full power to sue and be sued, plead and be impleaded, to 
do and perform all other acts, and enjoy all the rights and privileges in- 
cident to corporations.” 

Section two provides that “ the capital stock of said company shall be 
exempt from taxation, and its works, fixtures, workshops, warehouses, 
vehicles of transportation, and other appurtenances, shall be exempt 
from taxation for ten years after the completion of said road within the 
limits of this State.” 

Section three provides that “the president, engineers, clerks, agents, 
and servants of said company shall be exempt from jury duty and from 
military duty, except in case of invasion or insurrection.” 

Section five fixes the capital stock of said company at six millions of 
dollars, divided into two hundred and forty thousand shares. 

Section nine provides that “the president and directors of said New 
Orleans, Opelousas, and Great Western Railroad Company may borrow, 
from time to time, such ‘sums of money as may be required for the con- 
struction of said road, over and above the amount received from sub- 
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scriptions to its capital stock, provided the amounts borrowed do not 
exceed six millions of dollars; and said president and directors be and 
are hereby authorized to secure said loans by mortgaging the property 
of the company, in whole or in part, as they may deem expedient ; and 
any mortgage so given need not be reinscribed to continue said mortgage 
in foree.” 

Section eleven provides that “ said New Orleans, Opelousas, and Great 
Western Railroad Company shall have perpetual existence, unless said 
corporation is dissolved by a vote of three fourths of its stockholders at 
a meeting called specially for the purpose, or unless said corporation 
shall fail or be insolvent ;” * * * * * * * * 

These are the only sections of this statute that need be noticed. , 

In 1856 the General Assembly passed a general law, being act No. 194, 
entitled “ An Act to extend the Powers of Railroad Companies.” 

Section one provides that “in addition to the powers conferred by law 
upon railroad companies, any railroad company established under the 
laws of this State may borrow, from time to time, such sums of money 
as may be required for the construction or repairs of any railroad, and 
for this purpose may issue bonds or their obligations, secured by mort- 
gage upon the franchises and all the property of said companies, and 
payable at such times and places as the president and directors may 
designate, with power to sell, pledge, or otherwise dispose of said bonds 
on such terms as the president and directors may deem expedient.” 

Early in 1857 the first division of the New Orleans, Opelousas, and 
Great Western Railroad was completed to Berwick’s Bay, a distance of 
cighty miles. 

For the purpose of obtaining means for the further completion of the 
road, in March, 1859, the board of directors of said company passed 
resolutions authorizing the president to issue two thousand bonds of the 
New Orleans, Opelousas, and Great Western Railroad Company for one 
thousand dollars each; and to secure the payment of said bonds and the 
interest thereon by a first mortgage on the first grand division of the 
railroad, from Algiers to Berwick’s Bay, “together with the land over 
which said road is constructed, the equipments, appurtenances, rights, and 
Jranchises of the company applicable to this portion of the road.” 

Under this authority and the power conferred by the statutes quoted, 
the president in April, 1859, issued the bonds and executed the mortgage 
on the first division of the road, extending from Algiers to Berwick’s Bay. 

With the funds arising from this source the company continued the 
work and almost completed the entire grading to Opelousas, a distance 
of eighty-five miles beyond Berwick’s Bay, when, in 1862, further opera- 
tions were discontinued on said road on account of the war, the road 
having been seized by the military forces of the United States. 
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When the road was restored to the company, in 1866, it made every 
possible effort to resume work and to complete the road, but without 
success. No work has since been done by the company. 

The result of its labors was the completion of the first division of the 
road, a distance of eighty miles, and the clearing and partial grading of 
the second division, extending from Berwick’s Bay to Opelousas, a dis- 
tance of eighty-five miles. The third division, from Opelousas to the 
Sabine, a distance of ninety-eight miles, remains untouched. 

In 1869 Charles Morgan, the holder of certain of the mortgage bonds, 
foreclosed the mortgage on the first division, and purchased it under 
executory process issued by the United States Circuit Court. In 1870 he 
purchased, under ordinary writs of fieri facias, issued in certain judg- 
ments against said company in the district courts of the parish of Or- 
leans, all and singular the balance of the property of the New Orleans, 
Opelousas, and Great Western Railroad Company. Subsequently, to wit: 
on the twelfth of December, 1871, Charles Morgan conveyed to the New 
Orleans, Mobile, and Texas Railroad Company “the franchises, rights, 
and privileges now owned by said Charles Morgan for the construction 
and maintenance of a line of railroad running from Brashear City north- 
westwardly so as to connect with the main line. of railroad of the New 
Orleans, Mobile, and Texas Railroad ‘at or near Vermilionville, and 
thence northwestwardly to the Red river, together with all the lands and 
rights of way for or in respect to such railroad from Brashear City 
northwestwardly to such point of connection at or near Vermilionville, 
and likewise for a railroad north of that point to Red river, which the 
said Charles Morgan now owns or is entitled to, and the benefit of all 
work heretofore done and improvements heretofore made upon the same 
in the shape of grading or otherwise.” * * * * * . 

Subsequent to this conveyance the New Orleans, Mobile, and Texas 
Railroad Company expended from eighty to one hundred thousand dol- 
lars on the road from Brashear City to Vermilionville, and in August, 
1872, suspended all further operations on said road. 

Charles Morgan, since his purchase, has expended large sums in im- 
proving the first division from Algiers to Berwick’s Bay, but no work 
has been done by him on the road beyond. This statement of facts and 
quotation from the statutes applicable to this case bring us to the con- 
sideration of the following questions: 

First—Was the exemption from taxation stated in the second section 
of the charter of said company transferable ? 

Second—If so, was it conveyed to Charles Morgan by the purchase 
which he made of the railroad ? 

Third—If so, is he entitled to ciaim said exemption from taxation, in 
view of the fact that said railroad has not been completed within the 





NEW ORLEANS, MAY, 1876. 





State vs. Morgan. 


_ - ———— 


limits of the State, although more than twenty years have elapsed since 
the charter was granted ? 

First-—All legislative contracts must be construed most favorably to 
' the State, if there is any doubt as to their meaning or interpretation. 
And a party claiming exemption from taxation must come strictly within 
the provisions of the statute granting it. 1 Black. 436; 8 Wallace, 431. 

Considering the provisions of sections two, three, and eleven of the 
charter, we are of opinion that the exemption from taxation granted to 
the New Orleans, Opelousas, and Great Western Railroad was not a 
transferable right; that the State never intended to confer on the 
grantee the power to convey this right or privilege to another corpora- 
tion or toa natural person. Mark the language of the statute, which 
declares, not that certain property shall be forever exempt from taxa- 
tion, but that “the capital stock of said company shall be exempt from 
taxation, and its works, fixtures, workshops, warehouses, vehicles of 
transportation, and other appurtenances shall be exempt from taxation 
for ten years after the completion of said road within the limits of this 
State.” 


Also, consider the phraseology of section three, which declares that 
“ the president, engineers, clerks, agents, and servants of said company 
shall be exempt from jury duty and from military duty, except in case of 


invasion or insurrection.” 

Can this right of exemption for a limited time from taxation, con- 
ferred in precise terms upon a certain railroad corporation, and this 
right of exemption from jury and military duty conferred upon the 
“ president, clerks, agents, and servants of said company,” be extended, 
by any fair construction of the statute, so as to authorize and empower 
the grantee to transfer these rights or privileges to another corporation 
or to a natural person? We think not. The consideration to the State 
was the stipulation or engagement of the company to build the railroad 
to the Texas line. For this, in addition to other privileges granted, the 
State agreed to exempt the capital stock and other property of said cor- 
poration from taxation for ten years after the completion of the work, 
and also to exempt from jury and military duty the officers, agents, and 
servants of said company. The grant of these privileges was to the per- 
son of the grantee. It was never intended to attach to the property of 
the corporation and to follow it into third hands when sold on execution. 

The case of New Jersey vs. Melier, 7 Cranch. 499, cited by the defend- 
ant, was not like the one now before the court. There the land pur- 
chased by the State for the Indians was exempted by a legislative act 
from taxation, and the court maintained the exemption of such land in 
third hands, on the ground that the land had been sold with the assent of 
the State with all its privileges and immunities, and that the “ privilege, 
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act which created it to the land itself, not to their person.” 

The case of the Home of the Friendless vs. Rouse, 8 Wal. 431, closely | 
resembles the one now under consideration so far as the point in discus- 
sion is concerned. There was a statute which gave to a charitable insti- 
tution a charter, and declared by it that the property of said corporation 
shall be exempt from taxation, and the court held that as soon as the 
corporation was organized the contract became completed, “and its 
property is not subject to taxation so long as the corporation owns it and 
applies it to the purpose for which the charter was granted.” Here, to 
encourage the New Orleans, Opelousas, and Great Western Railroad 
Company to build the road to the Sabine, or the Texas line, the State, in 
precise terms, agreed to exempt its capital stock and other property 
from taxation for ten years after the completion of said road; but during 
this period it was manifestly the intention that the exemption should 
apply only to the property owned by said corporation. 

Second—But, assuming the transferability of the right or privilege in 
question, the inquiry is, was it conveyed to Charles Morgan by the pur- 
chase which he made of the railroad ? 

However difficult it may be to form a satisfactory opinion as to the 
extent of the franchises of a railroad company that are liable to pass to 
a purchaser under the foreclosure of a mortgage authorized by legisla- 
tive enactment, on account of the conflicting adjudications of the courts 
in different States, we find no difficulty in arriving at the conclusion that 
the franchises of a railroad corporation can not be alienated without the 
consent of the State which granted them. As all franchises belong ex- 
clusively to the State, no one will be permitted to possess and administer 
any of them without the eonsent of the State. 

When the State covenants and agrees that a certain corporation shall 
administer certain franchises, the ordinary judgment creditors of that 
corporation may seize and sellits property, but not the franchises. They 
are beyond the reach of an ordinary execution. It is a State preroga- 
tive to put the administration of its franchises into such hands as it may 
choose. And they can not be transferred to other hands without the 
consent of the State. 

When, in 1853, the State gave to the New Orleans, Opelousas, and 
Great Western Railroad Company corporate existence and the franchises | 
necessary to construct and operate a railroad from Algiers to the Sabine, 
together with a limited exemption from taxation of its capital stock and 
other property, the State did not consent that these franchises should be 
transferred to third hands by a sale on execution by the ordinary judg- 
ment creditors of said corporation. Therefore the sale of 1870 by the 
ordinary judgment creditors of said corporation to Charles Morgan of 
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the unfinished division of the New Orleans, Opelousas, and Great West- 
ern Railroad extending from Berwick’s Bay to Opelousas, and the divis- 
ion of ninety-eight miles from Opelousas to the Sabine (upon which no 
work had ever been done), transferred to the purchaser whatever prop- 
erty the corporation had embraced within those divisions, but the person 
of the corporation and the franchises which the State had committed to 
its hands were not alienated. 

The fact that he had previously bought the first division under the 
foreclosure of the mortgage which the corporation was authorized to 
give, gave to Charles Morgan no greater rights under the adjudication of 
the ordinary executions than any other purchaser would have acquired. 

Section nine of the charter of 1853 authorized the corporation to bor- 
row money, from time to time, as might be required for the construction 
of said road, and “to secure said loans by mortgaging the property of 
the company, in whole or in part, as they shall deem expedient,” but no 
authority was given to mortgage the franchises of said corporation. 
The State, however, in 1856 passed a general law declaring that “ any 
railroad company established under the laws of this State may borrow, 
from time to time, such sums of money as may be required for the con- 
struction or repairs of any railroad, and for this purpose may issue 
bonds, or their obligations, secured by mortgage upon the franchises 
and property of said company.” * * * Until the act of 1856 the 
franchises of a railroad corporation in this State could not be mortgaged; 
otherwise that act would have been unnecessary. 

Assuming, for the purpose of argument, that the privilege of exemp- 
tion from taxation conferred on the New Orleans, Opelousas, and Great 
Western Railroad Company was transferable under the foreclosure of a 
mortgage of all its franchises and all its property, pursuant to the pro- 
visions of the act of 1856, the question is, did Charles Morgan acquire 
this privilege by virtue of the adjudication to him in 1869 of the first 
grand division of the railroad under the foreclosure of the mortgage ? 
Did he, by that adjudication, succeed to all the franchises and property 
of said corporation? He didnot. He only acquired what was embraced 
in the mortgage, to wit: the first grand division of the railroad, from 
Algiers to Berwick’s Bay, “together with the land over which said road 
is constructed, the equipments, appurtenances, rights, and franchises of 
the company applicable to this portion of the road.” 

Taking the construction most favorable to the State, as we will do in 
all contracts of this kind, the conclusion is inevitable that the mort- 
gage and alienation of the rights and franchises applicable to this divis- 
ion of the road did not embrace the exemption from taxation which was 
granted by the charter to the capital stock and other property of said 


corporation. 
38 
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The obligation underlying this right of exemption from taxation was 
an indivisible obligation. And the obligation underlying the right of 
exemption of the officers and employees of said corporation from jury 
duty and from military duty was also an indivisible obligation. Neither 
of these can be broken up at the option of the incorporators and divided 
into as many obligations and rights as they may desire. 

The right of corporate existence can not be divided up and made ap- 
plicable to the different divisions of a railroad. Nor can the right to 
expropriate property be parceled out among the purchasers of the vari- 
ous divisions of a railroad. Several corporations possessing the rights 
and franchises stated can not spring into existence by the act of a rail- 
road company in mortgaging and selling separate divisions of their road, 
with the rights and franchises applicable to each division; because this 
would be the exercise of a prerogative by a creature that belongs ex- 
clusively to its creator. 

Our conclusion is that Charles Morgan did not, by the adjudication 
under the foreclosure of the mortgage on the first division of the road 
with the rights and privileges applicable to it, acquire the privilege of 
exemption from taxation, assuming that such privilege was acquirable 
under a mortgage and adjudication of all the franchises and property of 
the New Orleans, Opelousas, and Great Western Railroad Company, pur- 
suant to the act of 1856. 

Third—But, for the purpose of argument, let us assume that Chas. Mor- 
gan, by the adjudication stated, succeeded to all the rights and franchises 
of the corporation, including the right of corporate existence and the privi- 
lege of exemption from taxation stated in the charter. In other words, 
let us assume that by the purchase of all the shares of stock, or other- 
wise, Charles Morgan stood before the court representing the New Or- 
leans, Opelousas, and Great Western Railroad Company, and the ques- 
tion was, whether said corporation was entitled to claim the exemption 
from taxation mentioned in the charter, in view of the fact that the rail- 
road has not been completed within the limits of the State, although 
more than twenty years have passed since the charter was granted, and 
eur conclusion would be, from the evidence in the record, that the right 
of exemption could not be successfully maintained. 

The charge that the State, in assessing the taxes now sought to be col- 
lected, has violated the obligation of her contract with the New Orleans, 
Opelousas, and Great Western Railroad Company, can not be maintained 
when the second section of the charter is read in the light of the facts 
disclosed in the record. 

The State never agreed to exempt from taxation forever the property 
of that corporation. 

The stipulation in the charter was, that the capital stock and other 
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property of said company “shall be exempt from taxation for ten years 
after the completion of said road within the limits of this State.” The 
consideration of the grant of this privilege was, of course, the promise 
of the corporation to prosecute to completion the work of building the 
railroad to the Sabine, or the Texas line. No time was fixed for the com- 
pletion of the work ; but the understanding doubtless was that it should 
be completed within the time usually occupied in accomplishing such 
enterprises. 

Now, what has the corporation done toward the completion of the road, 
and what is the prospect of its completion? Eighty miles were promptly 
completed, eighty-five miles beyond that have been partially graded, 
and ninety-eight miles of the road remain untouched. This is all that 
has been accomplished since the charter was granted, in 1853, a period 
of over twenty years. Besides, there is no prospect of the completion 
of the road, no work having been done under the charter beyond Ber- 
wick’s Bay since 1862, a period of over ten years. Over twenty years 
have elapsed, and the road has not been half completed. Over ten years 
have passed, and not a rod has been graded or a rail laid or a bridge 
built, or any work whatever done on the unfinished divisions of the road 
by the corporation or by Charles Morgan. 

In the face of such a palpable abandonment of the enterprise, and 
such a flagrant breach of contract, it is with bad grace that the charge 
is made by the defendant that the State, in making the assessment and 
demanding the taxes on the property described in this suit, is impairing 
the obligation of her contract. 

By whose fault is it that after a period of over twenty years the road 
has not been half completed? By whose neglect is it that for over ten 
years no work has been done toward completing the unfinished divisions 
of the road ? 

To permit the corporation, by its own derelictions, to prolong the period 
of exemption from taxation as fixed by the charter, for ten years after 
the completion of the work, to an indefinite period (for there is now no 
prospect of a completion of the road) would be to allow it to take ad- 
vantage of its own wrong. And what the corporation can not do, the 
defendant, claiming under it, can not accomplish. 

How can he claim the exemption from taxation for the property he 
acquired when it was conditioned upon the completion of the road, and 
that enterprise has been abandoned for years? Will a party who has 
wholly failed to give or perform the consideration of a contract be per- 
mitted to hold the opposite party to the obligation contracted as the 
equivalent for such consideration ? 

Between ordinary litigants a void contract, or a contract the considera- 
tion of which has wholly failed, can not successfully be opposed to the 
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enforcement of a legal right. The State certainly has in its own courts 
the right which it accords to every litigant, and it can certainly show the 
invalidity of a contract set up to defeat the right which it asserts to its 
revenues. If the principle contended for by the defendant be true, and 
no taxes can be collected on the property comprised within the first 
division of the road, because the other divisions have not been com- 
pleted, when will the State ever be able to derive any revenue from the 
property in question? By this theory, in order to make a limited ex- 
emption from taxation a perpetual one all that is necessary is to let the 
unfinished divisions remain unfinished and the desired result will be ac- 
complished. Such a proposition can not be maintained. The corpora- 
tion contracting with the State when the charter was made and accepted 
can not, by its own laches or its own derelictions, make the obligation of 
the State more onerous; it can not make a conditional and limited grant 
of immunity from taxation an absolute and perpetual one. 

It is therefore ordered that the judgment herein in favor of plaintiff be 
affirmed with costs. 

Howe, J., concurring. I coneur in the conclusion and decree in this 
case. 

LupELinG, C. J., dissenting. This suit is to collect taxes, alleged to be 
due by the defendant on account of his Louisiana and Texas Railroad. 
The defendant claims that the capital stock and all property attached to 
the railway is exempt from all taxation. 

The New Orleans, Opelousas, and Great Western Railroad Company 
was chartered by act of the Legislature in April, 1853. 

The second section of the charter declares that “the capital stock of 
said company shall be exempt from taxation, and its works, fixtures, 
workshops, warehouses, vehicles of transportation, and other appurten- 
ances shall be exempt from taxation for ten years after the completion 
of said road within the limits of this State.” And act No. 194 of the 
General Assembly of 1856 provides that “in addition to the powers con- 
ferred by law upon railroad companies, any railroad company estab- 
lished under the laws of this State may borrow, from time to time, such 
sums of money as may be required for the construction or repairs of 
any railroad, and for this purpose may issue bonds or their obligations, 
secured by mortgage upon the franchises and all the property of said 
companies,” ete. Acts of 1856. 

Section nine of the charter of the company also authorized the com- 
pany to borrow money on bonds, and “ to secure said bonds by mortgaging 
the property of the company, in whole or in part, as they shall deem 
proper.” Acts of 1853, p. 121. 
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Under these statutes the company executed two thousand bonds of 
one thousand dollars each and secured their payment by mortgaging the 
completed grand division of the road, extending from New Orleans to 
Brashear, including depots, lands, equipments, franchises, ete. 

After the war this mortgage was foreclosed, and Charles Morgan 
bought the railroad with its franchises from New Orleans to Brashear, 
that is, the property covered by the mortgage. Subsequently, he pur- 
chased the other portions of the road to the State line, which was par- 
tially graded, with the franchises, etc. Thus he became the owner of 
the entire road, with all the rights and franchises of the original com- 
pany. ; 

I am at a loss to imagine why the property is not exempt from taxa- 
tion. The Legislature had unquestionably the power to exempt the 
property from taxation, and it did exempt it, and it authorized the fran- 
chises to be mortgaged and sold. Morgan acquired at public sale all the 
property and franchises of the company. Is not the exemption from 
taxation a franchise property? At this day this is not an open question 
in this country. 7 Cranch. 165; 1 Black. 536; 8 Wall. 437; 13 Wall. 264, 
269; 16 Wall. 244; 18 Wall. 392; 20 Wall. 36; 21 Wall. 492; 11 Ala. 437; 28 
Ala. 321; 4 Met. 200; 30 Vermont 182; 70 Penn. 355; 17 Conn. 40; Redfield 
on Railway, 477, 480. 

By the textual provisions of the Code, not only corporeal objects may 
be sold, “ but also incorporeal things, such as a debt, an inheritance, a 
servitude, or any other rights.” C. C. 2449. 

Franchises, therefore, are incorporeal hereditaments, known as a 
species of property, as well as any estate in lands. Bouvier says: “A 
franchise is a certain privilege conferred by grant from the govern- 
ment.” Worcester defines it to be “a certain privilege or exemption 
bestowed by grant from the government and vested in individuals—im- 
munity.” 

Had the franchise been forfeited? I think not. There is no limit to 
the grant, except that it should cease to exist after ten years after the 
completion of the road to the Sta*e line. The road is not yet completed. 
It is said, however, that the defendant is not trying to complete the 
road. Be that as it may, no steps have as yet been taken to forfeit the 
grant, and, in my opinion, it can not be done in this suit. 

I therefore dissent from the opinion of the majority of my associate 
justices. 

Rehearing refused. 

* Carried by writ of error to the Supreme Court of the United States. 
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Mrs. Mason Pilcher vs. Pugh and Schwartz. 
No. 62138. 
Mrs. Mason PILcHER vs. WALTER PuGH AND Lovis SCHWARTZ. 


Plaintiff, a married woman separate in property from her husband, brings this suit 
claiming title to a certain piece of property seized and sold under execution. 
She sets up the mortgage under which it was sold, but she says that the debt 
contracted and the mortgage executed by her were null and void and in no man- 
ner binding on her. The pretensions of plaintiff are not well founded. 

The applicaticn made by plaintiff to the district judge to authorize her to borrow 
money was made in conformity with the requirements of the law. 

The judge’s certificate shows that the formalities required by the law, as to her hav- 
ing been examined separate and apart from her husband, are in due form. The 
act of mortgage was duly and properly executed. 

The proceedings, as they appear of record, would show to any one interested 
therein, that the plaintiff was authorized both by the’district judge and her hus- 
band to contract the obligations and grant the mortgage which were executed. 

The holder of the mortgage notes, as aforesaid given by her, was authorized to en- 
foree their payment at maturity, and the proceedings under which this enforee- 
ment took place were regular and legal. The sale made thereunder was in due- 
form and conveyed title to the property sold. 

The plaintiff can not, in the absence of any allegation or proof of fraud as against 
the defendants, set up the falsity of her own allegations in the petition 
whieh she presented te the judge to be authorized to contract the debt which has 
resulted in the sale of her property, or to establish, as against these defendants, 
that the certificate of the judge upon her application was false, or to show that 
the money which she borrowed was not used for her own benefit. 

All which was necessary for the holder of the obligations to know under such eir- 
cumstances was, that the requirements of the law have been complied with. This 
has been done. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, J.. 
tA. George L. Bright and David N. Barrow, for plaintiff and appellant. 
Semmes & Mott and Johnson & Denis, for Walter Pugh, defendant and 
appellant. Buck & Dinkelspiel & Braughn, for Louis Schwartz, defend- 
ant and appellant. 

Morean, J. On the tenth of April, 1871, Mrs. Pilcher, the plaintiff,. 
who was then, as she alleged, separate in property from her husband. 
by judgment of a competent court, presented a petition to the judge of 
the Sixth District Court of New Orleans, in which she represented that 
she had contracted for the purchase of a sugar plantation in the parish 
of St. Mary, and that, for the purpose of making a payment on the 
same, and for the use and benefit thereof, and for her individual use, 
benefit, and necessities, and not for the use, benefit, or advantage, in 
whole or in part, of her husband, she desired to be authorized to borrow 
the sum of ten thousand dollars, and to secure the loan which she pro- 
posed to negotiate on a certain parcel of land, with all the buildings and 
improvements thereon, the same being her separate property, being the 
square bounded by Levee, Tchoupitoulas, Arabella, and Joseph streets, 
in the Sixth District of New Orleans. 

Upon this petition the district judge certified that he had examined 
the petitioner separate and apart from her husband touching the objects. 
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for which the money mentioned in her petition was sought to be borrowed, 
and the notes and mortgage to be executed, and being satisfied that the 
allegations of the petition were true, and that the notes and mortgage 
were to be used solely for the separate advantage and use of the peti- 
tioner and for the benefit of her separate property, and intended in no 
way to pay her husband’s debts or for his benefit or advantage, or for 
the benefit of his separate estate, or of the community between herself 
and her husband, if any existed, authorized her to borrow the said sum 
of ten thousand dollars, and to execute the notes and mortgage prayed 
for before any notary public in the State of Louisiana. 

Thereupon, on the eleventh of April, 1871, the plaintiff went before 
Theo. Guyol, a notary public of this city, and there made her notes for 
ten thousand dollars, payable eleven and twelve months after date, and 
executed a mortgage upon the property above described to secure their 
payment. 

The act recites that “she is duly assisted and authorized by her hus- 
band, and, moreover, empowered to act in the prejnises by the judge of 
the Sixth District Court for the parish of Orleans, whose certificate to 
that effect, under date of the tenth day of the present month, is here- 
unto annexed.” 

Walter Pugh became the owner of these notes. They were not paid 
at maturity. He caused executory process to issue thereon. The prop- 
erty mortgaged was seized, due notice thereof was given to the mort- 
gagee, no objections were made to the proceedings, and it was sold by 
the sheriff after the requirements of the law had been complied with. 
At the sheriff’s sale Louis Schwartz became the purchaser. , 

Plaintiff brings this suit claiming title to the property above described. 
She sets up the mortgage under which it was sold, but she says that the 
debt contracted and the mortgage executed by her were null and void 
and in no manner binding upon her because — 

First—The debt for which the notes were given and the mortgage exe- 
cuted, was not her debt, but was the debt of her husband, who received 
and used the money obtained on them to pay his debts, and that the 
mortgage was executed solely to secure the debt of her husband; and 

Second—That she was never legally authorized to execute the mort- 
gage; that the certificate of the judge recited therein, in so far as it 
states that she appeared in person before the judge and was examined 
by him, is false. 

We find that the application made by the plaintiff to the district judge 
to authorize her to borrow money was made in conformity with the re- 
quirements of the law; that his certificate shows that the formalities 
required by the law as to her having been examined separate and apart 
from her husband are in due form; that the act of mortgage was duly 
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and properly executed; that these proceedings, as they appear of record, 
would show to any one interested therein that the plaintiff was author- 
ized both by the district judge and her husband to contract the obliga- 
tions and grant the mortgage therein executed; that the holder of these 
notes, so as aforesaid given by her, was authorized to enforee their pay- 
ment at maturity; that the proceedings under which this enforcement 
took place were regular and legal; that the sale made thereunder was in 
due form and conveyed title to the property sold; and that the plaintiff 
can not, in the absence of any allegation or proof of fraud as against 
the defendants, set up the falsity of her own allegations in the petition 
which she presented to the judge to be authorized to contract the debt 
which has resulted in the sale of her property, or to establish, as against 
these defendants, that the certificate of the judge upon her application 
was false, or to show that the money which she borrowed was not used 
for her own benefit. All, in our opinion, which the holder of the note 
under such circumstances had to know is that the requirements of the 
law have been compliéd with. And in this case we think they were. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. 

Rehearing refused. 


No. 5395. 


New Orveans Savineas Instirvrion vs. P. W. Lestizr. On Reie to 
CANCEL AND ERASE MorrGaGces For Taxes or Crry oF NEw ORLEANS 
AND STATE. 

Registry is necessary to preserve the privilege of taxes. Subsequent registry can 
not fix an incumbrance which did not exist as to third persons when their rights 
were acquired. It is well settled that in this State registry is essential to give 
effect, as to third persons, to all mortgages and privileges. 

PPEAL from the Superior District Court, parish of Orleans. Harr- 
kins, J. E.J. Ellis and Clarke, Bayne & Renshaw, for plaintiffs in rule 
and appellants. HH. C. Dibble, Assistant Attorney General, for the State, 
defendant and appellee. Samuel P. Blanc, Assistant City Attorney, for the 
city of New Orleans, defendant and appellee. Hornor & Benedict, for 
the recorder of mortgages, defendant and appellee, and for Civil Sheriff 

Harper, defendant and appellee. 

Wyty, J. P. W. Leslie executed a special mortgage in favor of L. F. 
Généres, on certain property described in this case, to secure a note for 
three thousand dollars. This mortgage was recorded on the twenty-first 
of June, 1871. 
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Plaintiff acquired the note and causedthe sale, by executory process, 
of the mortgaged property. Plaintiff then took this rule to cause sub- 
sequent mortgages and incumbrances to be erased, the proceeds of the 
sale being only sufficient to pay the amount of this mortgage. 

In this court the question is, whether the city of New Orleans has a 
privilege superior to the mortgage in question for the taxes of 1868 and 
1869, which were not recorded until 1873, two years after the mortgage 
in question was granted? The precise question was before this court in 
the case of John I. Adams & Co. vs. Samuel Wakefield, tax collector, 26 
An. 592, and it was held that registry was necessary to preserve the 
privilege for taxes, and that subsequent registry could not fix an incum- 
brance which did not exist as to third persons when plaintiffs’ rights 
were acquired, We adhere to the ruling. Constitution, article 123; act 
No. 42 of the acts of 1871, sections sixty-six and sixty-seven; act No. 95 
of 1869; 22 An. 278; 23 An. 270, 694, 695; 24 An. 25; 25 An. 232; 26 An. 80, 
350, 351. It is well settled that.in this State registry is essential to give 
effect as to third persons to all mortgages and privileges. 

It is therefore ordered that the judgment appealed from, discharging 
the rule, be annulled, and that the said rule be made absolute, requiring 
the recorder to erase the privilege of the city for taxes of 1868 and 1869 
on the property in question, and that the city of New Orleans pay costs 
in both courts. 

Rehearing refused. 


No. 6272. 
City oF New Or .eEans vs. St. CHARLES-STREET RarLroap Company, 


The sole question in this ease is whether, under an ordinance adopted November 15, 
1865, “for the sale of the right of way on St. Charles street and other streets in 
the city of New Orleans,” and under a contract passed in accordance with said 
ordinance, the city is bound to exempt the property owned by defendant from 
taxation. The answer must be in the negative. The city had no authority to 
exempt property from taxation. It had no power to defeat the command of its 
creator, the General Assembly, requiring it to levy annually “an equal and uni- 
form tax upon all real and personal property in said city.” 

PPEAL from the Superior District Court, parish of Orleans. Hav- 

JA. kins, J. Samuel P. Blanc, Assistant City Attorney, for plaintiff and 

appellant. Breaux, Fenner & Hall, for defendant and appellee. 

Wy ty, J. In defense to the demand for city taxes for the year 1875 
defendant “ pleads the general denial, and further, specially answering, 
says that the property upon which the tax herein is claimed is exempt 
from taxation by the city of New Orleans under the terms of the contract 
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between defendant and said city.” The taxes are upon certain real es- 
tate owned by the defendant and used as depots for its street cars. 

Defendant acquired the contract from Nicholson & Co., who contracted 
for the privilege of running street cars with the mayor of New Orleans, 
under an ordinance adopted on the eleventh of November, 1865, “for 
the sale of the right of way to establish a railroad on St. Charles and 
other streets in the city of New Orleans.” This ordinance provides for 
the sale of the right of way for a period of twenty years, and “on the 
expiration of the lease, the road, rolling-stock, equipments, depots, and 
fixtures to be taken by the city at an appraised valuation.” * * * 
“That the said Nicholson & Co. shall pay nine sixteenths of one per cent 
for each passenger carried as a bonus for the privilege given.” * * * 
Also, “that for and in consideration of the bonus aforesaid, the con- 
tractors shall be exempt from all taxation upon the value of the track, 
rolling-stock, equipments, and depots.” 

The theory of the defense is that the bonus stipulated in the ordinance 
and contract is a substitute for city taxes, or a commutation of taxes. 

To this the answer is, the municipal corporation can only exercise 
powers delegated to it by the State; and in the case at bar the power to 
commute taxes was not given to the city of New Orleans, and all parties 
dealing with the city are charged with notice of the extent of the pow- 
ers it possesses. So far from granting power to commute taxes, the 
charter of 1856, in foree when the ordinance in question was adopted, 
declares that “all real and personal property within the city of New 
Orleans, whether owned by individuals or corporations, shall, for the 
purposes of this act, be liable to taxation.” * * * Also, that the city 
shall levy annually “an equal and uniform tax upon all property real 
and personal in said city.” No act or contract of the city of New Or- 
leans could defeat the expression of legislative will contained in the 
clauses of the charter quoted. 

What effect the enforcement or collection of taxes by the city may 
have on the contract made with Nicholson & Co., now owned by defend- 
ant, or whether it will impair its validity or not, is a question not before 
the court. 

As the defendant fails to show it paid the bonus for 1875, the question 
is not presented whether the city is entitled to the taxes of 1875, and 
also to keep the bonus received for that year. 

The sole question is, is the city of New Orleans bound by the ordi- 
nance and contract in question to exempt the property owned by defend- 
ant from taxation? We say no. The city had no authority to exempt 
property from taxation. It had no power to defeat the commands of 
its creator, the General Assembly, requiring it to levy annually “ an 
equal and uniform tax upon all real and personal property in said city.” 
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It is therefore ordered that the judgment herein in favor of defendant 
be annulled, and it is decreed that the city of New Orleans recover of 
defendant three hundred and twenty dollars for city taxes for 1875, with 
privilege on the property described in this case, and interest from judi- 
cial demand as allowed by law. It is further ordered that defendant pay 
costs of both courts. 


Moraan, J., dissenting. The agreement between the city and the rail- 
road company was that in consideration of the company accounting to 
the city a bonus of nine sixteenths of one per cent for each and every 
passenger carried the company was to be exempted from all city taxa- 
tion upon the value of the track, rolling-stock, equipments, and depots. 
The city brings suit to recover taxes on the company’s real estate, which, 
as I understand it, comprises its depots. I think there is a contract 
between the city and the company which prohibits this, and I do not 
think that the city should be permitted to violate it. If the company 
has paid its bonus, and is now compelled to pay a tax, it will have to 
pay two taxes. One, I think, is enough. 

I think this case is governed by the case of the Louisiana State Lot- 
tery Company vs. the City, 24 An. 86, and that case stands on authority 
which, to my mind, is entirely satisfactory. 

I think the judgment of the district court should be affirmed. 

I therefore dissent. 

Rehearing refused. 


No. 6005. 
SuCCESSION OF JOHN YOUENES. 


The opponent contends that the general expenses of administration should be 
borne ratably by all the property, whereas they were all placed upon the pro- 
eeeds of sale of one piece of property mortgaged to opponent. But it is shown 
by the record that said piece of property was the only real estate of the sueces- 
sion that was sold. The other real estate was not sold for the reason that there 
was no bid for it. The succession is insolvent. 

PPEAL from the Second District Court, parish of Orleans. Tissot, 

JA. J. TV. H. Kennedy, for opponent and appellant. £. Bermudez and 

A, J. Villeré, for administrator and appellee. 

TauiaFerroO, J. The administratrix of the succession having filed her 
final account of administration and her tableau of distribution, an oppo- 
sition thereto was filed by a mortgage creditor of the estate for over 
eight thousand dollars. The opponent displays the various grounds of 
his opposition under some ten or eleven heads or divisions. The judge 
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a quo in his reasons for the judgment he rendered examined these sepa- — 
rate divisions of the opposition seriatim, and, after reducing the fees of 
the notary from one hundred dollars to fifty dollars, and the appraiser’s 
fees from forty-eight dollars to eight dollars, and dismissing the claim of 
Baquié, overruled the opposition and homologated the account and 
tableau. From this judgment the opponent appealed. 

The opponent in his amended opposition contends that the general 
expenses of administration should be borne ratably by all the property, 
whereas they were all placed upon the proceeds of sale of the St. Ann- 
street property mortgaged to Donly, the opponent. But it is shown by 
the record that the St. Ann-street property was the only real estate of 
the succession that was sold. The other real estate was not sold, for the 
reason that there was no bid forit. The estate was utterly insolvent. 
The opponent purchased the St. Ann-street property, on which he held a 
mortgage, and in compliance with the terms of sale paid one third of the 
price in cash and executed two notes for the other two thirds. The taxes 
on all the property amounted to about twenty-five hundred dollars. In 
order to raise the money to pay the taxes, which was necessary to be 
done before title could be made, the administratrix was compelled to 
obtain an order of court authorizing her to have one of the notes of 
Donly discounted, the proceeds of which together with the cash proceeds 
of the sale of the mortgaged property barely sufficed to pay the taxes 
and general privileges. The attorney’s fees, five hundred dollars, and 
the physician’s bill, for the same amount, were strongly opposed, espe- 
cially the latter. It is shown that the services of the attorney were more 
than the ordinary routine services of opening and conducting the settle- 
ment of a succession of that amount. The services of the physician, 
too, during the last illness were shown to be worth the sum charged. 

After a review of the opposition to the account and tableau of the ad- 
ministratrix and the grounds stated by the judge a quo for his decree, we 
find nothing in that decree to justify an alteration of it. 

Judgment affirmed. 


No. 5755. 
RANDELL Hunt vs. James E. Zunrz. 


The appeal referred to in article 3130 of the Revised Code is an appeal from the judg- 
ment or decision of arbitrators to the court of original jurisdiction. It has no 
application to the appellate jurisdiction of this court. The article cited in no 
manner modifies the jurisdiction of this court as fixed in article seventy-four of 
the constitution and also in the Code of Practice. 

The case at bar is asuit brought by plaintiff on a contract and the award of arbi- 
trators thereon. The court below has decided that the decision was properly 
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made, and that the defendant should pay the amount awarded and also the fur- 
ther sum of ten thousand dollars, liquidated damages, for failing to comply with 
the arbitration within the time stipulated. Whether an amount has been prop- 
erly awarded, and whether defendant is guilty of non-compliance with the award, 
and incurred the penalty stipulated, are questions passed on in the court a qua, 
and there is no law forbidding the review by this court of the judgment of said 
eourt. Defendant, who complains that he is aggrieved, has the constitutional 
right of appeal, however indifferent his defense may be on the merits. The mo- 
tion to dismiss can not prevail. 

There is nothing in the constitution or laws which prohibits parties from submit- 
ting their differences to arbitration; nor is there any authority for saying that 
parties can not bind themselves in any penalty to abide by the decision of arbi- 
trators selected by themselves, 

The objection that the defendant was not given a proper opportunity to be heard 
before the umpire is not well founded. On the contrary, it is shown that he was 
notified when and where the umpire was to commence his investigations, and 
that he did not appear before him at the time and place designated, either in 
person or by counsel. 

The article 3106 of the Code recognizes the rights of parties to contract that they will 
be held in a penalty in case they do not abide by the award of parties of their 
own selection, or selected under their authority, to whom they have agreed to 
submit their differences. — 

If they could not affix a penalty as the result of their non-compliance, the article of 
the Code just quoted would be meaningless. If, having affixed a penalty, it 
should be held that the award and penalty can not both be exacted, the result 
might lead to an absurdity. 

Article 2125 of the Code, relied on by defendant, is rather conclusive against him 
than otherwise. He is bound for the amount of the penalty claimed of him by 
reason of the decision of the umpire, to which he promised to submit, and be- 
eause he agreed to pay said penalty unless he complied with his covenant. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
IA. Randell Hunt, Clarke, Bayne & Renshaw, D. S. Bryon, and Robert G. 
Dugu’, for plaintiff and appellee. A. & W. Voorhies, for defendant and 
appellant. 
On Morion to Dismiss. 


Wyty, J. Plaintiffand defendant being unable to agree as to the amount 
due the former by the latter for professional services in a certain litiga- 
tion, submitted the matter to arbitration, indicating in the contract the 
names of the arbitrators and the name of an umpire in case his services 
should be required. They also bound themselves to abide by the judg- 
ment of the arbitrators, and to pay the amount thereof within five days 
after the decision; and they further bound themselves “to each other in 
the sum of ten thousand dollars liquidated damages, to be paid in case 
of non-compliance within the time named.” The arbitrators failing to 
agree, the matter was referred to the umpire, who fixed the amount to 
be paid plaintiff by defendant at fifty-seven hundred dollars. Defendant 
having failed, after due notice for more than five days, to comply with the 
award, the plaintiff brought this suit to recover the amount of the award 
and also the ten thousand dollars liquidated damages stipulated to be 
paid in case of failure for more than five days after a decision to com- 
ply with the arbitration. 
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The court gave judgment as prayed for, and defendant has appealed. 

Plaintiff now moves to dismiss this appeal on the ground that defend- 
ant has been condemned to pay the amount awarded by arbitrators and 
a penalty for failing to comply therewith and no appeal lies in a case of 
this kind. In support of the motion article 3130 of the Revised Code is 
cited, which reads as follows: “He who is not satisfied with the award 
may appeal from it, though the parties have renounced such appeal by 
the submission; but the appellant, before being heard on his appeal, 
ought to pay the penalty stipulated in the submission, if any has been 
stipulated.” * * * The appeal here referred to is an appeal from the 
judgment or decision of arbitrators to the court. It has no application 
to the appellate jurisdiction of this court. The article cited in no manner 
modifies the jurisdiction of this court as fixed in article seventy-four of 
the constitution and also in the Code of Practice. 

The case at bar is a suit brought by plaintiff on a contract and the 
award of arbitrators thereon. The court below has decided that the 
arbitration was properly made and that the defendant should pay the 
amount awarded, and also the further sum of ten thousand dollars 
liquidated damages, for failing to comply with the arbitration within 
the time stipulated. Whether an amount has been properly awarded, 
and whether defendant is guilty of non-compliance with the award, and 
incurred the penalty stipulated, are questions that have been passed on 
by the court below, and there is no law forbidding the review by this 
court of the judgment of the court below. Defendant, who complains 
that he is aggrieved, has the constitutional right of appeal, however in- 
different his defense may be on the merits. 

The motion is denied. 


Moraean, J., dissenting. A submission is a covenant by which persons 
who have a lawsuit or difference with one another name arbitrators to 
decide the matter and bind themselves reciprocally to perform what 
shall be arbitrated. C. C. 3099. Parties may submit either all their dif- 
ferences or only some of them in particular, and likewise they may sub- 
mit to arbitration a lawsuit already instituted or only in contemplation, 
and generally every thing which they are concerned in or which they may 
dispose of. C. C. 3102. 

It is usual to undergo a penalty of a certain sum of money in the sub- 
mission, which the person who shall contravene the award, or bring ap- 
peal therefrom, shall be bound to pay to the other who is willing to abide 
by it; but this covenant is not essential, and the submission may subsist 
without the penalty. C. C. 5106. 

The award, in order to be put in execution, ought to be approved by 





NEW ORLEANS, MAY, 1876. 


Hunt vs. Zuntz. 


the judge, but this formality is only intended to invest the award with a 
sufficient authority to insure its execution, and not to submit to the judge 
the examination of its merits, except an appeal is brought before him. 
C. C. 3129. 

He who is not satisfied with the award may appeal from it, though the 
parties had renounced such appeal by the submission; but the appellant, 
before being heard on his appeal, ought to pay the penalty stipulated in 
the submission, if any has been stipulated. C. C. 3130. 

The foregoing are literal extracts from the Civil Code. 

Plaintiff claimed from the defendant a sum of money. They differed 
with one another as to the indebtedness. They agreed to submit their 
differences to arbitrators. They stipulated a penalty of ten thousand 
dollars in case either party refused to abide by the award which might 
be made. The arbitrators fixed the sum due to plaintiff. Zuntz re- 
fused to comply with their award. To put the award in execution Hunt 
sought the approval of the judge. He sought it in the only way he could 
obtain it, that is, by suit: Suit was the only way by which he could exe- 
cute it, for the mere approval of the judge would have amounted to nothing 
unless his approval had the force of a judgment which could be executed. 
The judge approved of the award by rendering judgment in Hunt’s 
favor. Zuntz appeals. He is entitled to his appeal under the law cited, 
but there is a condition precedent to this right; this is, that he should pay 
the penalty stipulated. This he has not done. Ido not think that he 
should be heard until he has complied with his self-imposed contract. 
In my opinion, his appeal should be dismissed. 


On THE MERITS. 


Morean, J. The relation of counsel and client existed between the 
plaintiff and defendant. When this relation ceased, a disagreement arose 
between them as to the compensation which the one was to receive and 
the other was to pay. They could come to no satisfactory arrangement, 
and a lawsuit was threatened. They agreed to submit their differences 
to arbitrators, who were to be amicable compounders, and they recipro- 
cally bound themselves to abide by the award which the arbitrators 
might make. In case of disagreement between the arbitrators an umpire 
‘was to be chosen. The decision of the umpire was to be final. 

The power to make such a covenant is expressly recognized by the 
Code, articles 3099, 3102. 

The covenant was as follows: 

“Tt is agreed by and between Randell Hunt and James E. Zuntz that 
this claim (for professional services and advice in the cases of James E. 
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Zuntz vs. W. H. Stackhouse, and of W. H. Stackhouse vs. J. E. Zuntz,) 
be submitted to Judge J. H. ilsley and Hon. Thomas J. Semmes, as arbi- 
trators and as amicable compounders, with power to them, in case of dis- 
agreement, to select a new person as umpire, whose decision shall be 
final. 

“The parties hereto bind themselves to abide by such judgment, and 
to pay the amount of the same within five days after judgment is ren- 
dered or decision made. 

“And they mutually bind themselves to each other in the sum of ten 
thousand dollars liquidated damages, to be paid in case of non-compli- 
ance within the time named. 

“Tt is agreed and understood that the matters are submitted to the 
above-named arbitrators upon the records and proceedings in the cases, 
and such other testimony as the parties may offer within —— days from 
this date, the arbitrators and amicable ecompounders to have full author- 
ity to reject any improper testimony, and their decision upon the admis- 
sion or rejection of the same to be final. ; 

“In case the parties above named (the arbitrators) can not agree, 
Henry C. Miller is selected as umpire, and his decision shall be final un- 
der the terms of this agreement and submission and subject to all the 
conditions therein. He is made umpire and amicable compounder.” 

Messrs. Ilsley and Semmes could not agree, and the matter was re- 
ferred to Mr. Miller. His award was that Zuntz should pay five thousand 
seven hundred dollars. 

This award the defendant refused to comply with. Plaintiff seeks to 
compel him to do so, and he asks also for the penalty which, by the con- 
tract, the defendant agreed to pay in case of failure to comply with the 
uward, 

One defense is that the law makes the courts of the State alone judges 
in such matters. 

There is nothing which we can discover in the constitution or laws 
which prohibits parties from submitting their differences to arbitrators, 
nor is there any authority for saying that parties can not bind themselves 
in any penalty to abide by the decision of arbitrators selected by them- 
selves. A second objection is that the defendant was not given a proper 
opportunity to be heard before the umpire. But this is not substantiated 
by the record. On the contrary, it is shown that he was notified when 
and where the umpire was to commence his investigations, and that he 
did not appear before him at the time and place designated, either in per- 
son or by counsel. 

A third objection is that plaintiff can not exact the award and the pen- 
alty attached to the non-compliance therewith. Article 3106 says that 
“it is usual to undergo a penalty of a certain sum of money in the sub- 
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mission, which the person who shall contravene the award, or bring ap- 
peal therefrom, shall be bound to pay to the other who is willing to abide 
by it.” 

This article, therefore, recognizes the right of parties to contract that 
they will be held in a penalty in case they do not abide by the award of 
parties of their own selection, or selected under their authority, to whom 
they have agreed to submit their differences. If they could not affix a 
penalty as the result of their non-compliance, the article of the Code just 
quoted would be meaningless. If, having affixed a penalty, it should be 
held that the penalty alone can be exacted, the result might lead to an 
absurdity. For instance, if the penalty was fixed at one hundred dollars 
and the award was five thousand dollars, if the party decided against 
refused to pay the award, the penalty only could be exacted. The pen- 
alty, therefore, would be an inducement as well as a reward, instead of a 
punishment, for violating an agreement legally entered into. This would 
be reversing the order of things. The first object of the penalty was to 
insure the faithful abiding by the award, and the large amount stipulated 
was only to make compliance more certain. 

But, the defendant relies upon article 2125 of the Code, which says: 
“The penal clause is the compensation for the damages which the cred- 
itor sustains by the non-execution of the principal obligation. He can 
not demand the principal and the penalty together, unless the latter be 
stipulated for the mere delay.” 

If we admit that the case before us is to be governed by the chapter 
of the Code which treats of obligations with penal clauses, instead of the 
subsequent title, which treats of arbitration, which it is not necessary for 
us to decide, still the article relied on would be conclusive against the 
defendant, for here it was expressly agreed that the penalty stipulated 
should be due unless the award was paid within five days from its rendi- 
tion. Plaintiff submitted his claim to arbitration. He bound himself to 
abide by the award which might be made. The defendant bound himself 
in the same manner. When the award was made plaintiff submitted to 
it. The defendant refused compliance. The penalty which he imposed 
upon himself then became due. He is bound for the amount of the 
award by reason of the decision of the umpire. He is bound for the 
penalty because he agreed to pay it unless he did comply. When we 
affirm the judgment against him we only compel him to do what he 
voluntarily agreed to do. 

Judgment affirmed. 


Wy1y, J., dissenting. Randell Hunt having a claim against James E. 
Zuntz for professional services, agreed with him to submit the matter to 
arbitration; and they bound themselves to each other in the sum of ten 

39 
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thousand dollars to abide by the award, and pay the amount thereof 
within five days after the decision. 

The submission is in the following words: “Randell Hunt claims 
from James E. Zuntz, as now due, ten thousand dollars for professional 
services and advice in the cases of James E. Zuntz vs. W. & H. Stack- 
house, and of W. & H. Stackhouse vs. James E. Zuntz. It is agreed 
by and between Randell Hunt and James E. Zuntz that this claim shall 
be submitted to Judge J. H. Iisley and Hon. Thomas J. Semmes, as arbi- 
trators and amicable compounders, with power to them in case of disa- 
greement to select a new person as umpire, whose decision shall be final. 
The parties hereto bind themselves to abide by such judgment and to 
pay the amount of the same within five days after judgment is rendered 
or decision made, and they mutually bind themselves to each other in 
the sum of ten thousand dollars liquidated damages, to be paid in case 
of non-compliance within the time named. It is agreed and understood 
that the matters at issue are submitted to the above-named arbitrators 
upon the records and proceedings in these cases, and such other testi- 
mony as the parties may offer within days from this date. The 
arbitrators and amicable compounders to have full authority to reject 
any illegal or improper testimony, and their decision as to the admission 
or rejection of the same to be final. 

“In case the parties above named can not agree, Henry C. Miller, Esq., 
is selected as umpire, and his decision shall be final under the terms of 
this agreement and submission. And, subject to the conditions therein, 
he is made umpire and amicable compounder. Affidavits of arbitrators 
and umpire dispensed with.” 

The arbitrators and amicable compounders, after examining the mat- 
ter, were unable to agree, and the case was referred to Henry C. Miller, 
umpire, who rendered an award of five thousand seven hundred dollars 
in favor of Randell Hunt. Notice of this award was served upon Zuntz 
on the fifteenth of July, 1874. He failed to comply with it, and on the 
fifth of November this suit was brought to recover the amount of the 
award, and also the ten thousand dollars, liquidated damages, stipulated 


in the contract. 

Defendant excepted to the suit, and in his answer pleaded the general 
denial and reiterated the allegations contained in his exception. The 
allegations of the exception are: 

First—The petition does not disclose a cause of action. 

Second—The same does not allege that the amicable compounders 
were sworn as required by law. 

Third—The same does not allege a trial before the amicable com- 
pounders or before the umpire; nor that a time and place were set for 
trial; nor that notice was given to the parties or their counsel to attend 
the trial. 
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These objections are fully answered in the written opinion of the judge 
a quo. The amicable compounders, by agreement, were dispensed from 
taking an oath. The umpire took an oath. He gave proper notice to 
‘defendant to attend the trial before him, but he did not appear. If de- 
fendant had cause to complain that he was not notified to appear before 
the amicable compounders when they were examining the matter, he 
should have made his objection at the time the case was taken up by 
the umpire. It would have been a good cause to object to the action of 
the umpire; the defendant made no objection, however; and if the um- 
pire had made a decision favorable to him we apprehend no objection 
would now be made to any of the proceedings. 

The learned counsel for defendant urges in his brief that the articles 
of the Revised Code permitting parties to submit their differences to 
arbitrators and amicable compounders, and making their award final, 
are repugnant to that provision of the constitution of 1868 vesting the 
judicial power of the State in the Supreme Court, in district, courts, in 
parish courts, and in justices of the peace. I see no force in this objec- 
tion. Before the finding of arbitrators can have the effect of a judg- 
ment it must be submitted to the court, and the decree of the court 
thereon is the judgment. ; 

The important question in the case is: Can the plaintiff recover judg- 
ment both for the amount of the award and the amount of the penalty ? 
“A submission is a covenant by which persons who have a lawsuit or 
difference with one another, name arbitrators to decide the matter and 
bind themselves reciprocally to perform what shall be arbitrated.” 
Revised Code 3099. “It is usual to undergo a penalty of a certain sum 
of money in the submission, which the person who shall contravene the 
award, or bring an appeal therefrom, shall be bound to pay the other 
who is willing to abide by it; but this covenant is not essential, and the 
submission may subsist without the penalty.” Revised Code 3106. 

“The award in order to be put in execution ought to be approved by 
the judge; but this formality is only intended to invest the award with a 
sufficient authority to insure its execution, and not to submit to the 
judge the examination of its merits, except in case an appeal is brought 
before him.” Revised Code 3129. 

“He who is not satisfied with the award may appeal from it, though 
the parties had renounced such appeal by the submission; but the appel- 
lant before being heard on his appeal ought to pay the penalty stipu- 
lated in the submission, if any has been stipulated; and this penalty shall 
ever be due, though the appellant afterward renounces his appeal; but 
if he succeeds to have the award reversed, either in whole or in part, the 
court who shall pronounce on the appeal shall order the repayment of 
the penalty; but if the award is confirmed the penalty which has been 
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paid shall operate no diminution of the amount of the award.” Revised 
Code, 3130. 

In the case at bar the defendant has not appealed from the award. 
He could not do so without paying the penalty. Therefore the correct- 
ness of the award on its merits is not open for revision. 

But defendant, however, has contravened the award; and by article 
3106, above quoted, he is bound to pay the amount of the penalty to 
plaintiff who is willing to abide by it. That he is bound to pay plaintiff 
the sum of money stipulated as the penalty for having contravened the 
award there can be no doubt, if article 3106 of the Revised Code has 
any meaning, and if parties are bound by their contracts. But the 
question is, is defendant bound also for the amount of the award which 
he contravened by refusing to pay? Ithink not. The law does not 
declare the contravention of an award, like an unsuccessful appeal there- 
from, shall subject the complainant to the payment both of the penalty 
and the award. 

“A penal obligation necessarily supposes two distinct contracts ; one 
to do or to give that which is the principal object of the contract, the 
other to give or do something, if the principal object of the agreement 
be not carried into effect.” Revised Code 2118. 

“The creditor, instead of exacting the penalty stipulated from the 
debtor who is in default, may sue for the execution of the principal obli- 
gation.” Revised Code 2124. 

“The penal clause is the compensation for the damages which the 
creditor sustains by the non-execution of the principal obligation. He 
can not demand the principal and the penalty together, wnless the latter 
be stipulated for the mere delay.” Revised Code 2125. 

Was the penalty in the case at bar stipulated as damages for the mere 
delay in executing the award ? 

I find no such stipulation in the contract. It is true the parties were 
bound to comply with the award and pay the amount thereof within five 
days from the decision. But there is no express stipulation that the 
penalty was merely for damages arising from delay in complying with 
the award. On the contrary, the penalty was the sum of money which 
the parties mutually bound themselves to each other to pay for failing to 
abide by and comply with the award within the time specified in the 
agreement. Article 2125 of the Revised Code says: “The penal clause- 
is the compensation for the damages which the creditor sustains by the: 
non-execution of the principal obligation.” It is the equivalent for the 
discharge of the principal obligation ; it is adequate compensation for 
the non-compliance. It would be manifestly unjust to permit plaintiff to 
recover ten thousand dollars, the amount he agreed would be adequate 
compensation for non-compliance with the award by Zuntz, and also to 
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recover the amount of the principal obligation ; to take both the thing 
and its equivalent. 

When plaintiff recovers judgment for ten thousand dollars he gets all 
he ever claimed from Zuntz for professional services. Why should he 
get more? By the contract of submission he agreed that a penalty of 
ten thousand dollars would redress the wrong resulting from a default by 
Zuntz in discharging the principal obligation. Five days after the award 
was fixed as the period for making the default. Zuntz contravened the 
award by not paying the amount thereof within the time stipulated. He 
then became liable to pay the penalty, the compensation, or the equiva- 
lent for the principal obligation. Revised Code 2125. But his non-com- 
pliance did not have the effect to make him liable for both the penalty 
and the principal obligation. The contract of submission must be read 
by the light of article 2125 of the Revised Code ; indeed, this article must 
be regarded as a part of the contract. Parties are always presumed to 
contract with reference to the law. The law permitted them to modify 
article 2125 by expressly stipulating in the agreement that the penalty 
was merely for delay, and not intended as compensation for damages re- 
sulting from the non-execution of the principal obligation, as the law 
declares. In their convention the parties have not in express terms 
modified the law, as they might have done; it is a part of the contract, 
and the court must uphold and enforce it. The parties have fixed the 
damages at ten thousand dollars for the non-execution of the principal 
obligation. When plaintiff recovers this sum he will receive adequate 
compensation, and the contract of submission will be as fully executed 
as if Zuntz had paid the principal obligation, the amount awarded by the 
umpire. 

The subject under consideration was very fully discussed by Pothier 
in his work on Obligations under the title of penal obligations. The 
learned author says: “This penalty is stipulated with the intention of 
indemnifying the creditor for the non-performance of the principal obli- 
gation ; it is consequently compensatory of the damages which he suffers 
from such non-performance. Hence it follows that he ought in this case to 
elect either to claim the execution of the principal obligation or the pen- 
alty; that he ought to be satisfied with one of them; and that he can 
not exact both. However, as the penal obligation can not invalidate the 
principal, if the penalty which the creditor has received for non-perform- 
ance of the principal obligation is not sufficient indemnification, he may 
still demand damages resulting from the non-performance of the princi- 
pal obligation, making an allowance and deduction for the penalty which 
he has already received. But the judge ought not too readily listen to 
the creditor who pretends that the penalty he has received was not a 
sufficient indemnification for the non-performance of the agreement, for 
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the parties having by fixing the penalty themselves regulated the dama- 
ges that may result from the non-performance of the agreement, the 
creditor by demanding greater damages seems to act. in opposition to an 
estimation which he himself has made, and this ought not to be allowed, 
at least unless he has proof at hand that the damage sustained by him 
exceeds the penalty agreed upon. ® ® * Our rule that the 
creditor can not, at the same time, have both the principal and the pen- 
alty, is subject to an exception, not only when it is expressly said in the 
penal clause that if the debtor does not accomplish his obligation the 
penalty shall be incurred and due without prejudice to the principal obli- 
’ gation, but also whenever it appears that the penalty is stipulated for the 
reparation of what the creditor may suffer, not from the absolute non- 
performance, but merely from the delay in the execution ; for in this case 
the creditor who has suffered the delay may take both the principal and 
the penalty.” Again, the same learned author in discussing the question 
whether a debtor may by discharging part of his obligation partially 
avoid the penalty says: “ But if the creditor voluntarily receives a part 
of the debt, shall he have a right to the whole of the penalty in default 
of the payment of the residue? Ulpian decides that, although according 
to the subtlety of law, it may happen that in this case the penalty is in- 
curred for the whole, nevertheless it is equitable that it should only be 
so in proportion to the part of the principal obligation which remains to 
be discharged. The true reason of this decision is that which is given by 
Dumoulin, which we have referred to, viz.: that the debt being consid- 
ered as a promise to compensate for the non-performance of the princi- 
pal obligation, the creditor can not have both the one and the other; 
then, when he has been paid a part of what is due upon the principal 
obligation, he can no longer be entitled to receive the penalty in respect 
to that part; otherwise, he would receive both, which ought not to be.” 

* * * * * * *— * * * 

My conclusion is that the penalty of ten thousand dollars is adequate 
compensation for the non-performance of the principal obligation by Zuntz. 
It is the liquidated damages which the parties have stipulated for the 
non-execution of the contract, and the payment thereof discharges the 
obligation of defendant as fully as if he had executed the principal obli- 
gation. And of this conclusion the litigants will have no cause to 
complain, because it merely enforces a contract which they voluntarily 
entered into. I therefore dissent in this case. 

Rehearing refused. 
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No. 6315. 


State oF LOovIsIANA EX. REL. J. CHARBONNET vs. GEORGE B. JOHNSON, 
AUDITOR. 

Obviously the third amendment of the constitution did not intend to repudiate sub- 
sisting obligations of the State, if the General Assembly failed to provide an an- 
nual revenue sufficient to pay them. The effect of such neglect would be that a 
subsequent Legislature would, by taxation and appropriations, provide for their 
payment. Thus in the present case, while this court is of opinion that the rela- 
tor’s pension for the year 1875 alone can be paid out of the appropriation made 
for that year, still his claim or right to the pensions of former years is not ex- 
tinguished by the fact that there exists no appropriation out of which they can 
now be paid. His relief must be by the Legislature. Had the act of 1875 indi- 
eated that pensions for years anterior to 1875 were to be paid out of the appro- 
priations of that year for that purpose, it would not have been obnoxious to the 
third am=ndment. 

| ee from the Superior District Court, parish of Orleans. Lynch, 

Acting Judge in the place of Hawkins. Alfred Shaw, for relator and 
appellee. A. P. Field, Attorney General, and H. C. Dibble, Assistant At- 
torney General, for respondent and appellant. 

Lupe.inG, C.J. The relator, who alleges that he is a veteran of the 
war of 1814 and 1815, and entitled to a pension under the laws of 
this State, prays for a mandamus to compel the Auditor to issue war- 
rants to him for his pensions due from the first of September, 1868, to 
January, 1873, at one hundred and fifty dollars per annum, and from 
the first of January, 1873, to the end of 1875, at the rate of two hundred 
and forty dollars per annum. 

The only defense insisted upon in this court is that the appropriations 
for the years prior to 1875 having been exhausted, only the appropriation 
for that year remains, and that pensions due for the years preceding 1875 
ean not be paid out of said appropriation, under the third amendment of 
the constitution. The amendment is as follows: “The revenue of each 
year derived from taxation upon real, personal, and mixed property, and 
from licenses, shall be devoted solely to the expenses of the said year for 
which it shall be raised, excepting any surplus remains, which shall be 
directed to sinking the public debt. All appropriations and claims in 
excess of revenue shall be null and void, and the State shall in no man- 
ner provide for their payment.” The evident intention of this provision 
was to limit the appropriations by the General Assembly to the annual 
revenues of the State, which should be applied to said appropriations. 
And the last sentence of the amendment only declared, what the courts 
had already decided, that appropriations, other than those for the cur- 
rent necessary expenses of the State, in excess of the revenues, were 
debts, the creation of which, under the constitution, were forbidden. 
Nixon vs. Graham. 

Obviously, the third amendment of the constitution did not intend to 
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repudiate subsisting obligations of the State, if the General Assembly 
failed to provide an annual revenue sufficient to pay them. The effect of 
such neglect would be that a subsequent Legislature would by appro- 
priations and taxation provide for their payment. Thus, in the present 
case, while we are of opinion that the relator’s pension for the year 1875 
alone can be paid out of the appropriation made for that year, still his 
claim or right to the pensions for former years is not extinguished by 
the fact that there exists no appropriation out of which they can now be 
paid. His relief must be provided for by the Legislature. Had the act 
of 1875 indicated that pensions for years anterior to 1875 were to be paid 
out of the appropriation for that purpose of that year, it would not have 
been obnoxious to the third amendment. 

It is therefore ordered that the judgment of the lower court be amend- 
ed by reducing the amount for which the Auditor is ordered to warrant 
to two hundred and forty dollars, and as thus amended that the judg- 
ment be affirmed ; the appellee to pay costs of this appeal. 

Rehearing refused. 





No. 6131. 
City oF New Or eans vs. St. Patrricx’s Hatt AssocraTion. 


The evidence shows that the property taxed is not wsed for church, school, or chari- 
table purposes; therefore the Legislature could not, under the constitution. 
exempt it from taxation. 

The defendants urge that the rents or revenues of the property are appropriated to 
charitable uses by the association, which is a charitable association. But these 
facts do not bring the property within the classes of property which the consti- 
tution authorizes the General Assembly to exempt from taxation. 

The property which is occupied for the execution of the charitable purposes of the 
institution may be exempted, but other property belonging to the association. 
which is rented as stores, ball-rooms, or theatres, can not be exempted. 


PPEAL. from the Superior District Court, parish of Orleans. Haw- 
A kins,J. Samuel P. Blanc, Assistant City Attorney, for plaintiff and 
appellant. 7. Gilmore & Sons, for defendant and appellee. 

Lupeuine, C.J. This is a suit to recover the taxes for 1875 assessed 
on the building known as St. Patrick’s Hall, in New Orleans. 

The defense is that the property of said association is exempted from 
taxes by an act of the General Assembly passed in 1874; and that by 
an ordinance of the city of New Orleans the property is exempted from 
taxation. 

The plaintiff alleges that both the act of the General Assembly and 
the ordinance of the city relied upon by defendant are unconstitutional 
and void. 
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The evidence shows that the property taxed is not used for church, 
school, or charitable purposes, therefore the Legislature could not ex- 
empt it from taxation. Article 118. The defendants urge that the rents 
or revenues of the property are appropriated to charitable uses by the 
association, which is a charitable association. But these facts do not’ 
bring the property within the classes of property which the constitution 
authorizes the General Assembly to exempt from taxation. The consti- 
tution declares: “Taxation shall be equal and uniform throughout the 
State. All property shall be taxed in proportion to its value, to be as- 
certained as directed by law. The General Assembly shall have power 
to exempt from taxation property ACTUALLY USED for church, school, or 
charitable purposes.” The property which is occupied for the execution 
of the charitable purposes of the institution may be exempted, but other 
property belonging to the association which is rented as stores, ball- 
rooms, or theatres can not be exempted. See City of New Orleans vs. the 
New Orleans Mechanics’ Society, and the City <f New Orleans vs. the 
Congregation of the Dispersed of Judah. 15 An. 390. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment in favor of the plaintiff against the 
defendant for $1125, with interest and costs according to law. 

Rehearing refused. 


No. 6038. 


IN THE MATTER OF THE DRAINAGE COMMISSIONERS OF THE First DRAINAGE 
DIsTRICT PRAYING FOR THE HOMOLOGATION OF THE ASSESSMENT ROLL. 
On RULE TO ERASE MORTGAGES AND PRIVILEGES FOR TAXES. 


The only question to be decided in this case is. whether the privilege and mortgage 
given by the act entitled “an act to provide for leveeing, draining, and reclaim- 
ing swamp lands in certain portions of New Orleans,” etc., adopted in 1858, is 
superior to the rights of the State and municipal corporation on a certain piece 
of property bought by plaintiff in rule. The question must be answered nega- 
tively. 

The charter of the city adopted in 1870 declares the privilege in favor of the city for 
its taxes shall exist “ until fully paid, and shall be paid in preference to all mort- 
gages and incumbrances other than taxes due to the State.” The same rank is 
given to city taxes in the act of 1872, section eleven, page 126. 


PPEAL from the Superior District Court, parish of Orleans. Have- 
kins, J. Rice & Whitaker, for plaintiff in rule, appellant. S. P. Blanc, 
Assistant City Attorney, for city of New Orleans, appellee. H. C. Dibble, 
Assistant Attorney General, for State of Louisiana, appellee. Hornor & 
Benedict, for recorder of mortgages, appellee. 
Lupe.ine, C. J. The plaintiff, W. J. Delano, having bought a square 
of ground between Murat, Olympia, Banks, and Palmyra streets, at 
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sheriff's sale, took a rule against the State, the city of New Orleans, the 
sheriff, and the recorder of mortgages to show cause why the privi- 
leges and mortgages for taxes should not be canceled. He claims that 
the property was sold under a judgment for the drainage assessment 
against the property, which was secured by the first mortgage and priv- 
ilege on the property, because the act entitled “an act to provide for 
leveeing, draining, and reclaiming swamp lands in certain portions of 
New Orleans,” etc., adopted in 1858, declares that “said lien, privilege, 
and first mortgage shall take precedence over all mortgages, liens, and 
privileges whatsoever, whether, tacit, conventional, legal, or judicial,” 
etc. The.only question to be decided is whether the privilege and mort- 
gage given by the said act is superior to the rights of the State and 
municipal corporation on said property for the taxes due? For a court 
of justice to adopt such a conclusion, the law which would justify it would 
have to be so positive as to leave no possible room for construction. On 
the contrary, the charter of the city adopted in 1870 declares the privilege 
in favor of the city for its taxes shall exist “ until fully paid, and shali be 
paid in preference to all mortgages and incumbrances other than taxes 
due the State.” The same rank is given to city taxes in the act of 1872, 
page 126, section eleven. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 


No. 6210. 
Cuarues L. Frantz vs. E. WaGGAMAN, SHERIFF, ET AL. 


There being judgment against the plaintiff in injunction alone, and there being a 
failure to collect the judgment from the plaintiff, execution was issued against 
his surety, who now enjoins on the ground that he was not condemned by that 
judgment. The judgment ordered, adjudged, and decreed that the injunction 
be dissolved with ten per cent damages, five hundred dollars attorney’s fees, 
and costs of suit. ‘ 

From the fact that the judgment creditor in that suit had insisted on having a sum- 
mary trial of the case, on the ground that it was such an injunction as should have 
been granted without bond, and the judge a quo sustained his views, it is fair to 
suppose that neither the judgment creditor nor the judge intended to condemn 
a surety on a bond which they said ought not to have been given. At any rate, 
the judgment does not condemn the surety, and the injunction was properly 
issued. 


PPEAL from the Fifth District Court, parish of Orleans. . Cullom, J. 

G. Schmidt and Sambola & Ducros, for plaintiff and appellant. Mc- 

Enery, Ellis & Ellis, tor Waggaman, sheriff, appellee. Max Dinkelspiel, 
for Michael Frank, defendant and appellee. 

Lupe.ine, C.J. This is an appeal from a judgment dissolving an in- 

junction. It appears that proceedings were taken against Samuel Fas- 
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nacht, on obligations of his, and that he enjoined the execution in said 
proceedings, giving the plaintiff in this suit as surety on the injunction 
bond. There was judgment in that suit dissolving the injunction, with 
damages against the plaintiff in injunction alone, and having failed to 
collect the judgment from the plaintiff, Fasnacht, execution was issued 
against Frantz, his surety, who now enjoins on the ground that he was 
not condemned by that judgment. The judgment “ordered, adjudged, 
and decreed that the injunction be dissolved, with ten per cent damages 
and five hundred dollars attorney’s fees, and costs of suit.” And, from 
the fact that the judgment creditor in that suit had insisted on hav- 
ing a summary trial of the case, on the ground that it was such an in- 
junction as should have been granted without bond, and the judge a quo 
sustained his views, it is fair to suppose neither the judgment creditor 
nor the judge intended to condemn a surety on a bond which they had 
said ought not to have been given. At any rate, the judgment does not 
condemn the surety, and the injunction was properly issued. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that the injunction be made perpetual. It is further ordered 
that the appellees pay costs of appeal. 

Rehearing refused. 


No. 6284. 
Mrs. DeELAcRorx AND HusBanp vs. Mrs. E. E. Mevx. 


It was not necessary that the plaintiff, Mrs. Delacroix, should have shown how she 
was separated in property from her husband. It suffices that she was separate 
in estate. 

The petition is in the name of the husband and wife. This is an authorization from 
the husband to the wife to bring the suit. 

Plaintiff may be temporarily in France and still have her legal.domicile in the par- 
ish of Orleans. 

Defendant prayed for a jury, but she has not made the necessary affidavit to bring 
herself within the rule required by the law. 

4 PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 
tA. J. L. Tissot and Charles A. Denis, for plaintiff and appellee. J. J. 
Foley, for defendant and appellant. 

Moraan, J. This is a suit on a promissory note drawn by T. O. Meux, 
deceased, against the defendant, who has been put in possession of his 
estate. 

Defendant excepted — 

First—That plaintiff, who claims to be separated in property from her 
husband, should have averred whether said separation was by contract 
or judgment, and should have filed an authenticated copy of the act or 


judgment in separation. 
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It was not necessary that the plaintiff should have shown how she 
was separated in property from her husband. It suffices that she was 
separate in estate. 

Second—That she is not authorized to bring this suit. 

The petition is in the name of the husband and wife. This is an au- 
thorization from the husband to the wife to bring the suit. 

Third—That at the time of bringing this suit plaintiff was not a resi- 
dent of this city, but, on the contrary, was an absentee, residing in Paris, 
France. 

Plaintiff may be temporarily in France and still have her legal domi- 
cile in the parish of Orleans. According to the defendant’s theory, in 
order for a citizen of Louisiana who happens to be in France to bring a 
suit in our courts, he would have to come here. This is not necessary. 

Fourth—That plaintiff's petition sets forth no cause of action. 

The suit is on a promissory note, and it seems to us that the holder of 
a past-due and unpaid promissory note has a very good cause of action 
against the maker thereof. 

On the merits, there is no defense. Defendant prayed for a jury, but 
she has not made the necessary affidavit to bring herself within the 
rule required by law. 

Judgment affirmed. 


Rehearing refused. 


No. 5888. 


Leon GopcHavx vs. Union NationaL Bank. Hisernia Nationa Bank 
CALLED IN WARRANTY. 
This case is like the one of Peter Helwege vs. Hibernia National Bank, No. 5883, pre- 
viously reported and is decided on the same grounds. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, 

J. Semmes & Mott, for plaintiff and appellant. Carleton Hunt, for 

defendant and appellee. 7. Gilmore. & Sons and Finney & Miller, for 
Hibernia National Bank, called in warranty. 

Wyty, J. This is a suit for the amount of a certified check raised by 
the drawer from seventy-one dollars to seventy-one hundred and sev- 
enty dollars. It is like the case of Peter Helwege against the Hibernia 
Bank, just decided. ' 

Plaintiff, who acquired the check in due course of trade for value, 
deposited the same in the Union Bank for collection. It was collected 
through the Clearing-House from the Hibernia Bank on the eighth of 
July, 1874, and the account of plaintiff in the Union Bank was credited 
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with the amount thereof. On the same day and within a short time 
after the collection, the forgery was discovered. The Union Bank re- 
turned the money to the Hibernia Bank, less seventy-one dollars, the 
actual amount of the check, with the agreement that it should be held 
harmless by the Hibernia Bank on account thereof. 

When plaintiff sued the Union Bank, it called in warranty the Hiber- 
nia Bank. Plaintiff is entitled to judgment against the Union National 
Bank, and the Union National Bank is entitled to judgment against the 
Hibernia National Bank. 

It is therefore ordered that the judgment herein in favor of defendant 
be annulled, and that plaintiff recover of defendant seventy one hundred 
and seventy dollars, less seventy-one dollars, with legal interest thereon 
from the eighth day of July, 1874, and costs of both courts. 

It is further ordered that defendant recover judgment against the 
Hibernia National Bank, called in warranty, for the same amount de- 
fendant is condemned to pay plaintiff, and costs of both courts. 

Rehearing refused. 


No. 6348. 


Strate Ex REL. L. C. Roupanez ET AL. vs. B. L. Lyncu, JUDGE OF THE 
Superior District Court, PaRIsH OF ORLEANS. 


Relators having enjoined the Mayor and Administrators of the city of New Orleans 
from levying a tax in aid of the New Orleans Pacific Railroad Company, the said 
company intervened and moved to dissolve the injunction, which was done. On 
the relators applying for a suspensive appeal it was denied. Thereupon they 
applied to this court for a mandamus, which was granted and made peremptory. 
The judge a quo, in obedience to the decree of this court, granted a suspensive 
appeal, but declined to fix a return day and the amount of the bond. Where- 
upon the relators tendered a bond inthe sum of one thousand dollars, condi- 
tioned according to law. But the judge a quo ordered an additional bond in 
favor of the intervenor to be filed with the clerk of his court, conditioned that 
the appellants shall pay such damages as the intervenor may sustain, and or- 
dered that said intervenor appear before him on a fixed day to present his proof 
as to the probable injury the said intervenor might sustain, and that plaintiffs 
and appellants be notified to be present at the taking of said testimony. 

The judge a quo erred. It was his duty to grant a suspensive appeal, fixing a return 
day and the amount of the bond, in pursuance of the peremptory order of this 
court, without requiring an additional bond in favor of the intervenor to secure 
him from damages resulting from the granting of the injunction. There is no 
law sanctioning such a course. 

When the judge granted the injunction, he fixed the bond to cover the damages that 
might result therefrom. He had no authority to fix other conditions than those 
prescribed by law in order that the relators might have the constitutional right 
of appeal. Relators have not enjoined the execution of a mortgage, nor have 
they restrained the disposition of property. Relators have, by their injunction, 
merely suspended the execution of a law. There is therefore no reason for a 
bond for damages other than the one that was given when the injunction issued. 


“4 PPLICATION for writs of mandamus and prohibition against the 
Judge of the Superior District Court, parish of Orleans. B. R. 
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Forman and H. N. Ogden, for relator. Kennard,. Howe & Prentiss, for 
respondent. 

Wyty, J. The relators enjoined the mayor and administrators of 
New Orleans from executing act twenty of the acts of 1876, which 
authorizes the levy of a tax of one half per cent annually in aid of the 
New Orleans Pacific Railroad Company to be collected on condition it is 
sanctioned by a majority of the registered voters, on the ground that 
said statute is unconstitutional. The railroad company intervened and 
moved to dissolve the injunction, which was done. Relators then ap- 
plied for a suspensive appeal, which was denied. 

Thereupon they applied to this court for a mandamus, which was 
granted and rendered peremptory on fifteenth of May. On the sixteenth, 
when the relators presented to the judge of the Superior District Court 
this decree, he granted a suspensive appeal, but declined to fix a return 
day and the amount of the bond. Relators then tendered a bond in the 
sum of one thousand dollars in favor of the clerk and conditioned ac- 
cording to law. 

The judge, however, rendered the following order: 

“In granting a suspensive appeal in this case, in compliance with a 
peremptory mandamus issued by the Honorable Supreme Court, | deem 
it my duty under the doctrine and action of that court in the case of the 
State vs. the Judge of the Fifth District Court, 19 La. 167, and also in 
the recent case of Temple 8. Coons vs. the Judge of the Superior Dis- 
trict Court, to require the appellants to file with the clerk of this court their 
additional bond in favor of the intervenor with good and sufficient secu- 
rity in solido, conditioned that said appellants shall pay such damages as 
the intervenor, the said New Orleans Pacific Railroad Company, may sus- 
tain in case it should be decided that the injunction heretofore obtained 
has been wrongfully sued out and illegally and unlawfully kept in force. 
It is therefore ordered that the said intervenor, the New Orleans Pacific 
Railroad Company, appear before this court on Saturday, the twenty- 
seventh instant, at 11 a. m. and present their proof as to the probable 
injury the said company may sustain by the issuance of said injunction 
and its being kept in force by virtue of said suspensive appeal. It is 
further ordered that plaintiffs and appellants be notified to be present 
at the taking of said testimony and to present to the court such evidence 
as they may have to offer in the premises.” 

It was the duty of the judge to grant a suspensive appeal fixing a 
return day and the amount of the bond in pursuance of the peremptory 
order of this court. There is no law requiring an additional bond in 
favor of the intervenor to secure him from damages resulting from the 
granting of the injunction. When the judge granted the injunction he 
fixed the bond to cover damages resulting therefrom. The judge had 
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no authority to fix other conditions than those prescribed by law in 
order that the relators might have the constitutional right of appeal. 
The cases cited by the judge are not like the one now before the court. 
Relators have not enjoined the execution of a mortgage nor have they 
restrained the disposition of property. They have simply enjoined the 
execution of a statute looking to the enforcement of a tax, on the ground 
that it is unconstitutional. The collection of the tax is suspended merely 
by operation of the injunction. No property rights can be destroyed, 
and we see no reason for a bond for damages other than the one that 
was given when the injunction issued. 

We can not say in advance of a hearing of the cause that the judge 
erred in issuing the injunction, or that the bond he exacted in this case 
is not sufficient to cover damages resulting from the injunction. We 
think the bond of one thousand dollars tendered by relators was suffi- 
cient and a suspensive appeal should have been granted in a bond for 
that sum with good and solvent securities. 

It is therefore ordered that the mandamus and prohibition herein be 
made peremptory and perpetual, and that the judge grant relators a 
suspensive appeal on giving bond in the sum of one thousand dollars 
with good and sufficient security, and that he fix a return day as re- 
quired by law. See 20 An. 108, 529. 


HowE Lt, J., dissenting. I think the answer of the judge a quo shows 
g2od grounds why the mandamus should not be made peremptory. 
The judge has not refused to accept a bond and grant the appeal; but 
has only fixed a day for hearing evidence on the question of injury or 
damage that may be caused or may result to appellees by the appeal, 
which, upon the principle announced in the cases of State ex rel. Walden 
vs. Judge of the First District Court, 19 La. 167, and State ex rel. Coons 
vs. Judge of Superior District Court (not reported), he was authorized 
to do. The bond, of course, to be drawn according to law. 

I therefore dissent. 


Moraay, J., dissenting. We issued an order to the district judge to 
grant the plaintiffs a suspensive appeal in this case. 

In the application for this order we were asked to fix the amount of 
the bond. This we declined to do. We granted the order with the con- 
dition that the plaintiffs should furnish a bond conditioned according to 
law. 

The judge has obeyed our mandate. He has granted the appeal. But 
as to the amount of bond to be given he has postponed action until he 
should be satisfied, by evidence, what the amount should be. I see 
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nothing in this of which the plaintiffs have any cause to complain. The 
judge could have fixed the bond at an arbitrary amount. If he had, the 
plaintiffs could have applied to us for relief. So they could now if, after 
hearing testimony, the judge should fix too large an amount. In other 
words, the exercise of his discretion would be subject to our review. 
As the case now stands, I do not see why we should interfere. 
For these reasons, as well as for those given by Mr. Justice Howell, 
I think the present application should be dismissed. 


No. 5883. 
PETER HELWEGE vs. HIBERNIA NATIONAL BANK. 


By the law merchant of this country the certificate of a bank that a check is good is 
equivalent to acceptance. 

This is a suit against the defendant on a certified check for $4150. The defense is 
the check was raised from forty-one dollars after it was certified, and the date 
was altered from the second to the seventh of July. Plaintiff acquired it on the 
seventh of July, in due course of business for value. 

There was a blank between the words forty-one and dollars in which the drawer 
fraudulently inserted the additional figures and absconded after the perpetra- 
tion of the fraud, 

The bank was negligent in certifying the check without drawing a line with a pen 
across the blank between the words forty-one and dollars. thereby enabling the 
drawer to perpetrate the fraud. There was nothing in the appearance of the 
check to excite the suspicion of plaintiff or a prudent man of business. The 
bank therefore is responsible. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. E. W. Huntington, for plaintiff and appellant. T. Gilmore & 

Sons and Finney & Miller, for defendant and appellee. 

Wyty, J. Plaintiff appeals from the judgment rejecting his demand 
against the defendant on a certified check for $4150. The defense is the 
check was raised after it was certified, and the date was altered. 

It appears the Hibernia Bank, on the second of July, 1874, certified a 
check of its customer, J. Weidner, for forty-one dollars; that there was 
a blank between the words forty-one and dollars, in which the drawer 
fraudulently inserted the words hundred and fifty; that the date was 
changed from the second to the seventh of July, and that plaintiff ac- 
quired it on the seventh of July in due course of business for value; also 
that Weidner has absconded. 

The bank was negligent in certifying the check without drawing a line 
with a pen across the blank between the words forty-one and dollars, 
thereby enabling the drawer to perpetrate the fraud. It is admitted that 
if George Soulé, an expert, had been produced as a witness he would 
testify that “if a line had been drawn from those words (forty-one) to the 
word dollars, it would have been impossible to erase it without leaving 
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a mark; there was no such line drawn; such a line could not have 
been taken out by the use of chemicals without leaving some traces of 
the action of the acid on the paper.” The evidence is, there was nothing 
in the appearance of the check to excite the suspicion of the plaintiff or 
a prudent man in business. 

We think this case is controlled by the case of Isnard vs. Torres and 
Marquez, 10 An. 103, where the indorser was held liable for a note raised 
from one hundred and fifty dollars to eleven hundred and fifty dollars 
under similar circumstances. The court said: “There was a want of 
proper caution on the part of Marquez in indorsing a note containing 
such a blank. This want of proper caution on his part enabled Torres 
to commit a fraud by filling up the blank so as to inerease the amount 
in a manner entirely free from suspicion, and surely the equity of Mar- 
quez, whose case is certainly a hard one, is inferior to that of Isnard, who 
has parted with his money on the faith of a state of things which the 
imprudence of Marquez enabled Torres to create.” “By the law mer- 
chant of this country the certificate of the bank that a check is good is 
equivalent to acceptance.” 10 Wallace, 647. 

It is therefore ordered ‘that the judgment herein in favor of defendant 
be annulled, and that plaintiff recover of defendant forty-one hundred 
and fifty dollars, with legal interest from the seventh of July, 1874, and 
costs of both courts. 

Rehearing refused. 


No. 6145. 
JEAN MANpDERE vs. FRANcoIs BoNSIGNORE ET AL, 


The court a qua erred in not permitting plaintiff to adduce in evidence the check, 
the signature of which was admitted, because he failed to prove the genuineness 
of the writing in the body of the check. The. burden of proof in regard to the 
alleged forgery of said writing was on the party setting up that defense. The 
bill of exceptions to the exclusion of said check and protest was well taken. 
They are in the record, and are sufficient to fix the liability of defendant, who 
has failed to establish the alleged forgery. 


PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
A J. G. Schmidt, for plaintiff and appellant. Clarke, Bayne & Ren- 
shaw, for defendants and appellees. 

Wyty, J. Plaintiff appeals from the judgment rejecting as of nonsuit 
his demand against the defendant, Francois Bonsignore, the drawer of a 
check for twenty-eight hundred dollars which was duly protested and 
notice thereof given to him. 

The defendant, Bonsignore, admitted the signature, but alleged the 
filling up of the check was a forgery. 

40 
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We think the court erred in not permitting plaintiff to adduce in evi- 
dence the check, the signature of which was admitted, because he failed 
to prove the genuineness of the writing in the body of the check. The 
burden of proof in regard to the alleged forgery was on the party setting 
up that defense. The bill of exceptions to the exclusion of said check 
and protest was well taken. They are in the record, and are sufficient to 
fix the liability of defendant, Bonsignore. The defense of forgery is not 
established by the evidence. 

It-is therefore ordered that the judgment herein be annulled, and that 
there be judgment in favor of plaintiff and against the defendant, Fran- 
cois Bonsignore, for twenty-eight hundred dollars, with legal interest 
thereon from the ninth day of September, 1875, and costs of both courts. 

Rehearing refused, 


No. 4422. 


M. A. BecHNEL, ADMINISTRATOR, VS. THE NEW ORLEANS, MoBILE, AND TEXAS 
RaILroap CoMPANY. 


In this ease the defendants, Reynolds, Dowling & Kennedy, gave an appeal bond. 
but procured no order of appeal. Therefore the brief filed by their counsel will 
not be noticed. 

The evidence is satisfactory on the point that the work done on Marmillion’s plan- 
tation was done under the supervision of the engineer of the company. who had 
control of the matter and could have prevented the damages resulting to plain- 
tiff, but neglected or failed to do so. 

In the notarial instrument in which the right of way was granted by Widow Mar- 
million to the company there is a special clause, the meaning of which is that 
the company shall pay for all damages caused by it or its employees in construct- 
ing the road through the plantation in question. Responsibility under this con- 
tract can not be avoided by letting out the work to contractors. 

The condition upon which the company obtained the right of way has been violated, 
and by the terms of the contract the corporation is responsible for the damages 
ecomplainéd of. Besides, there are clauses in the contract between the company 
and the contractors and in the contract between the contractors and sub-con- 
tractors which fully establish that responsibility, the engineer of the company. 
its special agent, having the direction and constant supervision of the work em- 
braced in the contract of the principal contractors and in the contract of the 
sub-contractors. Hence, the New Orleans, Mobile, and Chattanooga Railroad 
Company is responsible for the damagos occasioned by the sub-contractor on the 
plantation belonging to the succession represented by plaintiff. 


PPEAL from the Sixth District Court, parish of Orleans. Cooley, J. 
Cooley & Phillips, for plaintiff and appellee. J. A. Campbell, for the 
New Orleans, Mobile, and Chattanooga Railroad Company, defendant and 
appellant. John H. Ilsley, for Reynolds, Dowling & Kennedy, defend- 
ants and appellants. 
Wryty, J. Plaintiff, the administrator of the succession of Louis B. 
Marmillion, sues the defendants, the New Orleans, Mobile, and Chatta- 
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nooga Railroad Company, and Smith, Kilpatrick, Reynolds, Dowling & 
Kennedy, who were contractors with said company for the embankment 
of said railroad, for ten thousand dollars damages, which he alleges 
they caused the plantation belonging to the succession of Marmillion, 
situated in the parish of St. John the Baptist, to sustain by the improper 
manner in which they erected the embankment for said railroad through 
said plantation in 1871, and for the loss of a draining machine by fire, 
which occurred by the fault or neglect of said company or its employees. 

Smith and Kilpatrick were not cited. At the trial the court below 
gave judgment for five thousand dollars in solido against the New Or- 
leans, Mobile, and Chattanooga Railroad Company, and Reynolds, Dow- 
ling & Kennedy. From this judgment the New Orleans, Mobile, and 
Chattanooga Railroad Company has appealed. 

Reynolds, Dowling & Kennedy gave an appeal bond, but procured 
no order of appeal. The elaborate brief filed by their counsel will not, 
therefore, be noticed. 

Dillon, Casement & Co. were the contractors; they employed Reynolds, 
Dowling & Co., who sublet the contract for the work across the field or 
the plantation in question to O. C. Smith. 

Whatever damage was done to the plantation, it was by this sub-con- 
tractor and his laborers. The evidence fails to show that the fire which 
destroyed the draining machine was caused by the fault or neglec: of 
Smith or the hands employed on the railroad. At most, the evidence 
only creates a suspicion against them. 

As t> the damages resulting from excavations beyond the right of 
way, and the obstruction of the drainage and the plantation road, the 
evidence is quite conflicting. After carefully examining the evidence, 
we conclude that the statement of plaintiff, who testified, is correct. He, 
being the administrator of the estate, was without personal interest, and 
his estimate of tne loss seems reasonable and fair. He says that “the 
railroad passes through the plantation at about forty arpents from the 
river. The excavations were made by the employees of the railroad 
company a considerable distance outside of the limits of the right of 
way; I remonstrated frequently to them against doing so, and they prom- 
ised to stop it, but did not do so, and continued the work; the earth 
was taken very irregularly; in some places where it was easy to dig, it 
was taken very deep, three or four feet; in other places very little was 
taken. The value of the land which was rendered useless by these ex- 
cavations, outside of the right of way, was worth about four hundred 
dollars; the excavations alluded to are on the lower side of the road. 
‘The manner in which said excavations were made has rendered unfit for 
cultivation a large tract of valuable land, which can not, in consequence 
thereof, now be drained; had the excavations been properly made, and 
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an outlet provided, the water could have been drawn off. It was not 
necessary that the earth should be dug in that manner, and the damage 
caused thereby I estimate at five hundred-dollars, and no less. The 
plantation road was cut by the employees of the said company, which 
was entirely unnecessary for the purpose of constructing the road or 
embankment, thereby preventing communication on the place, the dam- 
age caused thereby (he estimates) at two hundred dollars.” 

On cross-examination this witness states: “The estimation of dam- 
ages which I have given is what I consider the real and actual damages 
caused by the acts mentioned.” 

Several other witnesses, examined on behalf of plaintiff, fix the dam- 
ages at a much higher sum. We will take his estimate of the loss sus- 
tained by the estate under his administration by the illegal acts of the 
sub-contractor and the laborers on the railroad; and we fix the amount 
of damages sustained by plaintiff in his representative capacity at eleven 
hundred dollars. 

Now, the question arises, is the New Orleans, Mobile, and Chattanooga 
Railroad Company responsible for these damages occasioned by this 
sub-contractor and the hands employed on the railroad ? 

Appellant takes the position that the evidence shows that no agent or 
servant of the company was guilty of any of the trespasses or wrongs 
of which the plaintiff complains; that a railroad contractor employs his 
own agents and servants; it is an independent employment; the direction 
or control of the persons so employed is entirely with their employer; 
and the corporation has no immediate control of them in the perform- 
ance of the work, but only over the work after it is done. Therefore ap- 
pellant is not responsible. 

If the corporation had no control over the performance of the work, 
and the persons committing the wrong were not their servants or agents, 
of course no responsibility can be fixed on it. But the evidence satisfies 
us that the work was done under the supervision of the engineer of the 
company, who had control of the matter, and could have prevented the 
damages, but neglected or failed to do so. The right of way of one hun- 
dred feet in width across the plantation was conveyed to appellant in a 
notarial act executed by the widow of the deceased, who was then living. 
One clause thereof is as follows: “It being fully understood that said 
company bind themselves to keep open the necessary drainage, build 
all the necessary bridges, and pay for all the damage they may cause in 
the destruction of buildings, crops, and property generally; and, further, 
that the company be authorized and empowered to use the tract of land 
adjoining the road aforesaid for the ordinary purposes thereof, in haul- 
ing, carting dirt, stone, timber, iron, ete., free of costs or damage, upon 
condition that the said company will make no unnecessary waste or 
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damage to the said tract of land.” The meaning of this clause is that 
the company shall pay for all damages caused by it or its employees in 
constructing the road through the plantation in question. Responsi- 
bility for damages under this contract can not be evaded by letting out 
the work to a contractor. The condition upon which the company ob- 
tained the right of way has been violated, and by the terms of the con- 
tract the corporation is responsible for the damages complained of. 

That there may be no mistake in regard to the finding that the work 
was done under the supervision of the engineer of the New Orleans, 
Mobile, and Chattanooga Railroad Company, and he had auth:rity to 
prevent the damages complained of, but failed or neglected to do so, 
after being duly notified by plaintiff, we will copy a few clauses of the 
contract between the said company and the principal contractors, also a 
few clauses of the contract of the sub-contractor, Smith, who caused 
the damages: In the contract of the corporation with the principal con- 
tractors it was stipulated that “all the work embraced in this contract 
shall be executed under the direction and constant supervision of said en- 
gineer.” * * * Also, “if any foreman or laborer employed by said 
parties of the first part (meaning the contractors) shall in the opinion 
of the engineer execute his work in an unfaithful or unskillful manner, or 
in any respect prove remiss or inadequate to the performance of his 
duty, or disrespectful or disorderly in his conduct, he shall forthwith by 
direction of said engineer be discharged; and no person shall be em- 
ployed on the work in any capacity who has been previously discharged 
Jor like cause from any work on the said line of said railroad by said en- 
gece” * * Also, “If any damage shall be done by the parties of 
the first part, or by workmen in their employ, to the land, the crops, 
fixtures, and other appurtenances of the property adjoining or in the 
vicinity of the work herein contracted to be done, the said engineer of 
the party of the second part shall have the right to estimate or appraise 
the amount of said damages and to pay the same to the owner or occu- 
pant, and the amount so paid for such damages shall be deducted from 
the value of the work done under this contract.” 

And in the contract with O. C. Smith, the sub-contractor, who caused 
the damages complained of, it was stipulated that “all the work em- 
braced in this contract shall be done under the direction and constant 
supervision of said engineer.” * * * * Also: “If any foreman 
or laborer of the party of the first part (meaning Smith) shall in the 
opinion of the engineer execute his work in an unfaithful or unskillful 
manner, or in any respect prove remiss or inadequate to the perform- 
ance of his duty, or disrespectful or disorderly in his conduct, he shall 
Sorthwith by direction of said engineer be discharged, and no person shall 
be employed on the work in any capacity who has been discharged for 





526 _ SUPREME COURT OF LOUISIANA, 


Bechnel vs. the New Orleans, Mobile, and Texas Railroad Company. 


like cause from any work on the line of said railroad by said engineer*” 
* * * Also: “If any damage shall be done by the party of the first 
part or by workmen in his employ to the land, crops, fixtures, or any 
other appurtenances of the property adjoining or in the vicinity of the 
work herein contracted to be done, the said engineer of the party of the 
second part shall have the right to estimate or appraise the amount of 
said damages and to pay the same to the owner or occupant, and the 
amount so paid shall be deducted from the value of the work done 
under this contract.” It therefore appears that the construction of the 
work which caused the damages to plaintiff was done under the “ direc- 
tion and constant supervision” of the engineer of the company, who by 
express stipulations of the original contract and the sub-contract had 
authority to discharge “any foreman or laborer” employed on the rail- 
road when in his judgment it becomes necessary, and no person so dis- 
charged could be subsequently employed in any capacity on said rail- 
road, 

How, then, can it be pretended that the New Orleans, Mobile, and Chat- 
taunooga Railroad Company had no control over the hands employed on 
the railroad who did the damages of which plaintiff complains? The 
engineer of the company, its special agent, had the “ direction and con- 
stant supervision” of all the work embraced in the contract of the prin- 
cipal contraetors and in the contract of the sub-contractor, Smith, who 
caused the damages. He not only had the supervision, but‘he had the 
absclute right to discharge, at his option, any foreman or laborer em- 
ployed on any work on the line of railroad. 

When complaint was made of the damages being done to the planta- 
tion by Smith, the sub-contractor, the division engineer wrote the follow- 
ing letter: 

“Tt has been reported to me that your sub-contractor, O. C. Smith, 
now at work at section ten, on Widow Marmillion’s plantation, has been 
taking earth to make the embankment across said place beyond our 
right of way—fifty feet each way from the centre of the line of the road— 
thereby subjecting this company to a claim for damages for the land so 
taken beyond our right of way. I am also informed that Mr. Smith as- 
sured the manager of the Marmillion place that this company would 
pay for the damages done by him outside of our right of way. Neither 
Mr. Smith nor yourselves have had permission to excavate beyond our 
right of way on the Marmillion place, or elsewhere, and it is my duty to 
notify you, and I do accordingly hereby notify you, to settle with the 
owners of the Marmillion plantation for the damages already done to 
the same, and that you will be held accountable for such damages in all 
cases.” 

Beyond the giving of this notic2 the New Orleans, Mobile, and Chatta- 
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nooga Railroad Company did nothing to prevent the damages to the 
plantation, as it was bound to do by the stipulations of the contract 
whereby it acquired the right of way across said plantation, and as it 
was bound to do by law, because it had the “direction and constant su- 
pervisiqn” of the work, with the right to discharge any foreman or 
laborer at the option of its engineer. 

Our conclusion is the New Orleans, Mobile, and Chattanooga Railroad 
Company is responsible for the damages occasioned by Smith, the sub- 
contractor, to the plantation belonging to fhe succession represented by 
plaintiff. See the case of Camp vs. the Wardens of the Church of St. 
Louis, 7 An. 322. 

It is therefore ordered that the judgment herein against the New Or- 
leans, Mobile, and Chattanooga Railroad Company be amended by re- 
ducing it to the sum of eleven hundred dollars, and as amended that it 
be affirmed, appellee paying costs of appeal. 


No. 6089. 


Cuarves T. Esti vs. STaTE OF LOUISIANA. 


The plaintiff, authorized by an act of the Legislature to bring this action, sues the 
State of Louisiana for services alleged to have been rendered by him to the State 
as an auctioneer. But the sixth section of act No. 81 of the acts of 1872, referred 
to in the plaintiffs petition as conferring authority upon the Auditor and Treas- 
urer toemploy an auctioneer at the expense of the State to make sale of the 
bonds in question, does not confer such power; but, on the contrary, specially 
directs that the Auditor and Treasurer themselves shall offer such bonds at pub- 
lic auction, from day to day, tothe highest bidder. The plaintiff is not an auc- 
tioneer, nor is it alleged. He has shown no eause of action. 

py from the Superior District Court, parish of Orleans. Haw- 

kins, J. Charles S. Rice and Isaiah Tharpe, for plaintiff and appel- 
lant. A. P. Field, Attorney General, J. Q. A. Fellows, and J. B. Cotton, 
for defendant and appellee. 

TaiaFerno, J. The plaintiff, authorized by act of the Legislature to 
bring this action, sues the State for $10,969 56 for services, as he alleges, 
rendered the State as an auctioneer in selling thirteen hundred and fifty 
bonds transferred from the “ free-school fund” and the “ redemption-of- 
the-State-debt fund,” pursuant to the requirements of section six of act 
No. 81 of 1872 of the General Assembly of the State. He avers that he 
was appointed to sell these bonds by the Auditor of Public Accounts 
and the Treasurer; that the bonds sold by him aggregated in amount 
$1,300,500, and the proceeds netted $1,096,965. 

The plaintiff is met by a peremptory exception that his petition dis- 
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closes no legal cause of action. This exception was sustained by the 
court a qua and the suit dismissed. The plaintiff appealed. 

It appears that Estlin, the plaintiff, being an employee in the Auditor’s 
office at the date of the sale of the bonds, was designated by the Audi- 
tor and the Treasurer to perform the act of crying the sale, for which he 
claims he is entitled as auctioneer to one per cent commission on the 
net sales. But the sixth section of act No. 81 of the acts of 1872, re- 
ferred to in the plaintiff's petition as conferring authority upon the Audi- 
tor and Treasurer to employ an auctioneer at the expense of the State 
to make sale of the bonds in question, does not confer such power; but, 
on the contrary, specially directs that the Auditor and Treasurer them- 
selves shall offer such bonds at public auction, from day to day, to the 
highest bidder, etc. The plaintiff is not shown to be an auctioneer, nor 
is it alleged. 

The judgment appealed from was properly rendered, and it is affirmed 
with costs. 

Rehearing refused. 


No. 5800. 
SvuccEssion OF WiLuram M. SMITH. 


In this court the widow claims in brief and argument the recognition of her com- 
munity rights. This claim was not set up in the court below, and parties can 
not go beyond their pleadings. 

PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
McGloin & Nixon, for M. MeCue, tutor and appellee. Andrew J. 

Murphy, for James and Matthew Reilly, appellants. Hornor & Benedict, 

for administratrix and appellant. 

TaLiaFERRO, J. The decedent was twice married. By his first wife he 
left three children. The second marriage was without issue. The widow 
of deceased qualified as administratrix, made various sales, and filed her 
account. She placed herself down as being in necessitous circumstances 
and entitled to the homestead of one thousand dollars. 

McCue, appointed tutcr to the minor heirs, Smith’s children by his first 
wife, opposed this claim of the widow for homestead right. He also op- 
posed the claims of the widow’s sons by her first marriage, Matthew and 
James Reilly. He also filed oppositions to the claims of the attorney 
and auctioneer of the estate. Several other oppositions were filed ; one 
by Hirsch, another by Loeb, a third by J. G.Gibbons & Co., and a fourth 
by James Gernon. These oppositions were sustained. The opposition 
of McCue, tutor, was sustained in so far only as to the rejection of the 





NEW ORLEANS, MAY, 1876. 


Succession of Smith. 


widow's homestead claim of one thousand dollars, James Reilly’s claim 
for $611 for wages, and Matthew Reilly’s claim of $308. The attorney’s 
fees reduced from five hundred dollars to three hundred dollars, the 
auctioneer’s fees reduced from $220 to $144 50. In other respects the 
opposition of McCue, tutor, was dismissed. The account as thus ad- 
justed was confirmed and homologated. From the judgment of homol- 
ogation the administratrix and the Reilly brothers have appealed. The 
counsel of the tutor, McCue, asks the court to correct an inadvertence of 
the court below in neglecting to recognize the minors Smith as heirs of 
the deceased and according to them the residuum of the estate as prayed 
for in the opposition of the tutor. 

We think that the judgment was rendered correctly, except as to the 
demand for recognition. It was shown that the succession was not an 
insolvent one and that the widow was not left in necessitous cirecumstan- 
ces to entitle her to the thousand-dollar-homestead provision. The 
estate, it seems, was worth $1484 36 over all debts. In this court the 
widow claims in brief and argument the recognition of her commuity 
rights. This claim was not set up in the court below, and parties can 
not go beyond their pleadings. 

The claims of the Reillys for services seem not well founded. One of 
them, from his own statements under oath, attained his majority only a 
few days before the death of Smith, and the other is yet a minor. The 
services of these sons of Mrs. Smith she was entitled to during their 
minority. The services were no doubt rendered without the expectation 
of wages. It is shown that the treatment of Smith toward his step- 
children was kind and liberal, acting toward them as to his own. They 
all lived with him as members of his family. He paid for the schooling 
and clothing for all. He gave them spending money from time to time, 
Matthew receiving the amount of one hundred and eighty dollars from 
his step-father during the year in which he died. It seems from the rec- 
ord that Matthew Reilly, the minor, was not, at the time of the trial of 
the oppositions to the account, represented by a tutor, and it was prop- 
erly decided by the lower court that he had no standing in court to urge 
a claim against the succession. He labored under the same disability 
when his attorney took the appeal for him. The appeal, therefore, must 
be disregarded. 

It is ordered that the judgment of the lower court be amended by 
recognizing the minors, Julia Smith, Mary Smith, and Lizzie Smith, as 
the sole heits of William M. Smith, deceased, which is hereby ordered, 
and it is further ordered that the residuum of the succession of their 
father after final settlement be paid over to them, and as thus amended 
it is ordered that the judgment of the lower court be affirmed with 
costs. 
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On APPLICATION FOR A REHEARING. 


Howe, J. Counsel for the administratrix complain that our judg- 
ment gives the whole of the community property to the heirs of the 
deceased. This an error. The decree only gives “the residuum of the 
succession of their father after final settlement,” which, of course, con- 
sists of his separate estate, if any, and one half of the community, after 
the payment of community debts. 

As to the demand for recognition, it was. practically granted by 
the lower judge, and we can see n> injury resulting from the action 
taken. 

Rehearing refused. 


No. 6281. 
Ww. J. Tayior vs. KEHLor, UpprKE & Co. KEHLOR BROTHERS, INTERVENORS. 


Plaintiff recovered judgment against the defendants, Kehlor, Updike & Co., who are 
non-residents, in a suit by attachment. Execution being issued, several parties 
were garnisheed. Some of the garnishees answered that they held property be- 
longing to Kehlor Brothers, but that they held nothing belonging to Kehlor, Up- 
dike & Co. The firm of Kehlor, Updike & Co. was dissolved while the suit of the 
plaintiff against them was pending. Kehlor Brothers intervene and claim 
the property seized under the garnishment process. 

The suit was filed on the thirteenth of May, 1870. A motion to bond was made by 
Wooldridge & Thomas, attorneys for defendants, on the sixth of June, 1870, and, 
on their motion, bond having been furnished, the property attached was re- 
leased. Thomas was appointed curator -ad hoc on the seventh of October, 1874, 
and filed an answer in that capacity. 

On the fourteenth of December following, Wooldridge & Thomas, of counsel for de- 
fendants, moved for a commission to take testimony on their behalf, and the 
affidavit necessary to obtain the commission is made by Wooldridge, whoswears 
that he is of counsel for defendants. 

It is evident therefore that the defendants were in court before the appointment of 
eurator ad hoc was made. 

Under these pleadings the decree of the court was, that. plaintiff have and recover 
judgment against the defendants for sixteen hundred dollars, with legal inter- 
est from judicial demand and costs, with privilege upon the property attached. 

This judgment was a personal one, and can be executed in the usual manner, by 
seizure of the defendants’ property wherever found. 

The proposition that the property of one firm can not be attached to pay the debt of 
another is correct asa general rule. But it has been held, correctly, too, that 
“the attachment in this State of the interest of a non-resident in the property 
of a foreign commercial firm, for a debt due a citizen of this State, is not forbid- 
den by any law or opposed by any consideration of public policy; but, on the 
eontrary, is reeommended as a matter of remedial justice in favor of our own 
citizens.” 

In this case the plaintiff is a resident of this State; the defendants are non-resi- 
dents. Thereis property belonging to his debtors within the jurisdiction of our 
eourts. That property must be held liable for his debt. 


PPEAL from the Sixth District Court, parish of Orleans. Savcier, 


J. T. Gilmore & Sons, for plaintiff and appellee. Breaux, Fenner & 
Hall, for intervenors and appellants. 
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Moraan, J. In April, 1874, plaintiff recovered judgment against the 
defendants, Kehlor, Updike & Co., who are non-residents. His suit was 
instituted in May, 1870. In May, 1874, he issued execution and gar- 
nisheed several parties. Some of the garnishees answered that they 
held property belonging to Kehlor Brothers, but that they held nothing 
belonging to Kehlor, Updike & Co. 

The firm of Kehlor, Updike & Co. was dissolved while the-suit of the 
plaintiff against them was pending. 

Kehlor Brothers intervene in this proceeding and claim the property 
seized under the garnishment process. They assert— 

First—That the judgment which plaintiff seeks to enforce is one by 
attachment ; and 


Second—That the property of one firm can not be attached to pay the 
debt of another. 

The original suit commenced by attachment, and a curator ad hoc was 
appointed to represent the absent defendants, who answered in his offi- 
cial capacity. The curator was J. W. Thomas, Esq., a member of the 
bar, and a member of the legal firm of Wooldridge & Thomas. The suit 
was filed on the thirteenth of May, 1870. A motion to bond was made 
by Wooldridge & Thomas, attorneys for defendant, on the sixth of June, 
1870, and on their motion, bond having been furnished, the property at- 
tached was released. Thomas was appointed curator ad hoc on the 
seventh of. October, 1874, and filed an answer in that capacity. On the 
fourteenth of December following, Wooldridge & Thomas, of counsel for 
defendants, moved for a commission to take testimony in their behalf, 
and the affidavit necessary to obtain the commission is made by E, 
Wooldridge, who swears that he is of counsel for the defendants. It is 
evident, therefore, that the defendants were in court before the appoint- 
ment of curator ad hoc was made, 

Under these pleadings the decree of this court was that “plaintiffs 
have and recover judgment against the defendants for sixteen hundred 
dollars, with legal interest. from judicial demand, and costs of both 
courts, with privilege upon the property attached.” 

This judgment was, we think, a personal judgment, and can be exe- 
cuted in the usual manner, by seizure of the defendants’ property wher- 
ever found. 

The second proposition, that the property of one firm can not be at- 
tached to pay the debt of another, is as a general rule correct. But it 
has been held, and correctly, we think, that “the attachment in this 
State of the interest of a non-resident in the property of a foreign com- 
mercial firm, for a debt due a citizen of this State, isnot fornidden by any 
law or opposed by any consideration of public policy ; but, on the con- 
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trary, is recommended as a matter of remedial justice in favor of our own 
citizens.” Frost & Co. vs. White, 14 An. 140. 

In the case before us the plaintiff is a resident of this State. The de- 
fendants are non-residents. There is property belonging ‘to his debtors 
within the jurisdiction of our courts, and we think it is liable for his 
debt. 

Judgment affirmed. 


No. 5789. 


Ruopa E. Wurre vs. Myra Cirark Garyes. Lovis ScHNEIDEP, AND OTHERS, 
SURETIES ON THE APPEAL Bonn. 


The whole question respecting the rights of judgment creditors to proceed against 
sureties on appeal bonds has been lately examined by this court in the case of 
Whann vs. Irwin, precedently reported, This case is decided according to the 
doctrine therein laid down, 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
R. DeGray, Semmes & Mott, for plaintiff and appellee. Finney & 


Miller and J. Q. A. Fellows, for defendants and appellants. 

Morean, J. Plaintiff obtained judgment against Mrs. Gaines for thirty 
thousand dollars, with interest at seven per cent from May 30, 1865, until 
paid, with the right to take out execution for $20,105, the amount then 
exigible. The judgment also recognized plaintiff's right of mortgage on 
property therein described. 

From this judgment she took a suspensive appeal, giving as bondsmen 
J. H. Oglesby, W.S. Pike, Patrick Irwin, and Louis Schneider, each for 
eight thousand dollars, the condition of the bond being that she, Mrs. 
Gaines, should prosecute her appeal and satisfy whatever judgment 
might be rendered against her, or that the same should be satisfied by 
the proceeds of the sale of her property, real or personal, if she should 
be cast in the appeal, otherwise her sureties above named to be liable in 
her place. 

The judgment was affirmed. Execution issued thereon. Personal de- 
mand was made upon the defendant, who, through her counsel, pointed 
out the property which was subject to the plaintiff's mortgage under the 
judgment. The sheriff's return is, after reciting the above facts: “And 
it appearing from all the circumstances that nothing could be realized 
toward the satisfaction of this writ, the description of the property being 
too indefinite to seize and advertise the same for sale, upon the defend- 
ant refusing to furnish metes and bounds, other than as contained in the 
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act of mortgage, I herewith return this writ, nothing made under this 
writ toward satisfaction of the same. After due demand made of both 
parties, I found no other property than that above mentioned.” 

Therefore plaintiff took a rule on the sureties on the appeal bond to 
' show cause why they should not pay, to the extent of the amount for 
which they bound themselves, the judgment appealed from. There was 
judgment against them, and they have appealed. 

The defense is: 

First—That the judgment can be rendered only for the $20,105 in the 
aggregate, that being the amount suspended from execution by the ap- 
peal. : 

Second—That the judgment is based upon property recovered by Mrs. 
Gaines from the estate of Daniel Clark, it being fifteen dollars out of 
every one hundred dollars found by the courts to have been thus recov- 
ered, the judgment also recognizing a mortgage or first lien on all of said - 
property, according to the terms of the mortgage sued on, and that they 
have the mortgaged property first exhausted. 

Third—That the plaintiff has not attempted to have the mortgaged 
property subject to her mortgage sold, and falsely stated to the sheriff 
that she knew of no property to be pointed out. 

Fourth—That defendant did point out property upon which the judg- 
ment recognized a lien. 

As to the first objection, it is sufficient to say that the amount of the 
judgment sought against the defendants is the amount of the judgment 
rendered against the party for whom they became sureties, $20,105. As 
to the second, third, and fourth grounds, they may be considered to- 
gether. 

The mortgage upon the property which the plaintiff had did not con- 
tain the pact de non alienando. It was sold before execution issued, with 
the exception of two squares, which, the evidence shows, were not only 
covered with water, but also burdened with taxes to an amount exceed- 
ing their value. It would have, therefore, been worse than useless to 
attempt to sell it, for the purchasers of those lots which had been sold 
could have prevented its sale by the sheriff, and as to the two lots which 
were covered with water and taxes, an attempt to sell them would only 
have resulted in costs. 

The whole question respecting the right of judgment creditors to pro- 
ceed against sureties on appeal bonds has been lately examined by us in 
the case of Whann vs. Irwin. We think the application which we made 
of the law there was correct. Under that decision the judgment of the 
district court in the present case is correct. 

Judgment affirmed. 

Rehearing refused. 
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No. 6124. 


STATE EX REL. CHARLES PRAYER vs. RECORDER OF MORTGAGES AND SAMUEL 
JOHNSON. 


This suit turns on a conflict between a privilege and a mortgage. The written con- 
tract from which a builder’s privilege is claimed by Johnson, and which was 
signed on the twenty-sixth of January, 1874, was recorded on the thirtieth of 
May, 1875. The conflicting mortgage, granted to one William Henry, was dated 
the thirtieth of August, 1875, and recorded on the next day, the thirty-first of 
August, 1875. ; 

On the thirtieth of August, 1875, Johnson, the builder, whose original contract for 
building a certain railroad had been recorded as aforesaid on the thirtieth of 
May, 1875, made out a written statement, to the truth and correctness of which he 
made affidavit. In this written act he sets up a claim against the railroad ecom- 
pany for extra work on their road, not stipulated for in the original contract, 
and for damages, ete., for which privilege is claimed. This sworn statement 
was recorded on the thirty-first of August. 1875. 

The relator can not claim that, because the builder's privilege resulting from the 
recording of the contract on the thirtieth of May, 1875, was not recorded on the 
same day it was ex®?uted, it is therefore null and des not take precedence of 
his mortgage, which was not recorded for three months afterward. 

But the written statement of Johnson, the builder, made under oath and recorded 
on the same day the relator’s mortgage was recorded, stands on a different foot- 
ing. In the first place, it is not a detailed statement of the amount due as con- 
templated and required by article 3272 of the Civil Code. In the next place, the 
recordation of it, although made on the same day the mortgage was recorded, 
has no effect against the rank of the mortgage, for the reason that the instrument 
or statement from which it is claimed the privilege arises was executed the day 
before it was recorded, whereas article 3274 of the Civil Code declares that a priv- 
ilege “‘ shall confer no preference on the creditor who holds it over creditors who 
have acquired a mortgage, unless the act or evidence of the debt is recorded on 
the day the contract was entered into.” ; 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Hornor & Benedict, for relator and appellant. McEnery, 
Ellis & Ellis, for P. H. Thode, subrogee to Johnson and appellee. 

TaLiAFERRO, J. In this case there is a conflict between a privilege and 
a mortgage. Samuel Johnson, one of the defendants, entered into a 
written contract with the Canal-Street and City Park Railroad Company 
to build their railroad. The contract was entered into and signed on the 
twenty-sixth of January, 1874, and was acknowledged before a notary 
public the same day. This written contract was recorded in the office of 
the recorder of mortgages on the thirtieth of May, 1875. 

The mortgage of the company to William Henry is dated the thirtieth 
of August, 1875, and was recorded in the mortgage office on the next 
day, thirty-first of August, 1875. 

On the thirtieth of August, 1875, Samuel Johnson, the builder of the 
atoresaid railroad, and whose contract with the company for building it 
was recorded in the mortgage office on the thirtieth of May, 1875, made 
out a written statement, to the truth and correctness of which he made 
affidavit. In this written act he sets up a claim against the Yailroad 
company for extra work done on their road, work not stipulated for in 
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the original builder’s contract, and for damages, etc., in all a demand of 
thirty thousand dollars, for which he claims a privilege on the said rail- 
road. This sworn statement was recorded in the mortgage office on the 
thirty-first of August, 1875. 

The relator in this case alleges that he is the holder and owner of three 
several promissory notes for the total amount of twelve thousand five 
hundred dollars of the Canal-Street, City Park, and Lake Railroad Com- 
pany, secured by mortgage upon the said railroad, its franchises, etc., 
aud certain real estate belonging to it, duly recorded. The relator then 
refers to the privilege claimed by Johnson as builder, and to his claim of 
privilege on his demand for extra work, and alleges that the two inscrip- 
tions of Johnson are null and void; that they have been illegally entered 
upon the records of the mortgage office; that he has a direct interest in 
having the said inscriptions erased, as he desires to sell his mortgage 
notes and can not obtain their real value on account of the mortgage se- 
curing their payment being primed by the said pretended privileges as 
they now stand on the public record, and if they are erased his mortgage 
will then apparently as well as really have its real value. He therefore 
prays that a mandamus issue to the recorder of mortgages ordering him 
to erase the inscriptions of these alleged pretended privileges from the 
records of his office. 





Johnson and the recorder of mortgages were called upon to show 


cause why the required erasures should not be made. Johnson answered 
disclaiming any interest in the matter, having transferred his rights to 
Peter Thode. The latter appeared, by consent of all parties, and filed 
exceptions to the relator’s proceedings, denying his right to demand the 
erasures of the privileges, and setting forth his ownership of the privi- 
leges in question, and asserting their superiority in rank to the relator’s 
mortgage. 

The judgment of the lower court discharged the rule taken by the re- 
lator, and he has appealed. 

The issues here presented are not difficult of solution. The relator 
can not maintain that because the builder’s privilege resulting from the 
recording of the contract on the thirtieth of May, 1875, was not recorded 
on the same day it was executed it is therefore null and does not take 
precedence of his mortgage, which was not recorded for three months 
afterward. Civil Code, article 3273: “Privileges are valid against third 
persons from the date of the recording of the act or evidence of indebt- 
edness as provided by law.” 

But the written statement of Johnson, made under oath and recorded 
on the same day the relator’s mortgage was recorded, stands on a differ- 
_-ent footi_g. In the first place, it is not a detailed statement of the 
amount die, as contemplated and required by article 3272 of the Civil 
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Code. In the next place, the recordation of it, although made on the 
same day the mortgage was recorded, has no effect against the rank of 
the mortgage, for the reason that the instrument or statement from which 
it is claimed the privilege arises was executed the day before it was re- 
corded, whereas article 3274 of the Civil Code declares that a privilege 
“shall confer no preference on the creditor who holds it over creditors 
who have acquired a mortgage, unless the act or evidence of the debt is 
recorded on the day the contract was entered into.” 

It is therefore ordered that the judgment of the lower court be an- 
nulled, avoided, and reversed. It is now ordered— 

First—That the privilege resulting from the recording of the contract 
between the parties for the building of the railroad in question be reeog- 
nized as having priority of rank over the relator’s mortgage. 

Second—That the claim set up by the defendant, Thode, to a privilege 
as arising from the recording of the statement and affidavit of Johnson 
before referred to be rejected and disallowed. 

Third—That the privilege so claimed be erased by the recorder of 
mortgages from the records of his office. 

It is lastly ordered that the plaintiff and appellant pay costs in the 
lower court, the defendant and appellee those of this appeal. 


On APPLICATION FOR REHEARING. 


Morean, J. The only ground for the application for a rehearing herein 
is in regard to the costs. There was error in the judgment in this re- 
gard, but we can correct it without having the whole case re-argued. 

It is therefore ordered, adjudged, and decreed that our judgment, in 
so far as it puts the costs on the plaintiff and appellant, be avoided and 
annulled, and that the decree be that the defendants pay costs in both 
courts, and that as thus amended our former decree remain undis- 
turbed, and the rehearing asked for refused. 


No. 5548. 


STATE EX REL. NEw ORLEANS SANITARY AND FERTILIZING COMPANY VS. 
THE Boarp OF HEALTH. 


Act No. 102 of the session of 1870, commanding the Board of Health to perform cer- 
tain work under the second section of said act, is repealed by the act No. 46 of 
the session of 1874. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Lacey & Butler, for relator and appéllant. Rice & Whit- 
aker, for respondent and appellee. 

Moraean, J.. The relators ask for a mandamus against the » Boast of 


















NEW ORLEANS, MAY, 1876. 587 


—_—— 


State ex rel. New Orleans Sanitary and Fertilizing Company vs. Board of Health. 








Health, commanding them to perform certain work under the second 
section of the act No. 102 of the session of 1870. 


But we think this act is repealed by the act No. 46 of the session of 
1874. 


Judgment affirmed. 


Mr. Justice Wyly dissents, and will file his reasons hereafter. 


No. 6229. 









A. A. DELARODERIE vs. Mrs. ANNA HILLEN, Turrix, ET AL. 


It is not in the power of an assessor to vest title in any one by simply entering land 
in the assessment roll in the name of such person. A tax-collector’s deed of 
sale is prima facie evidence of title, but the property must have belonged to the 
person to whom it was assessed. Plaintiff has failed to make out his claim; it 
does not concern him to have the validity of defendant's title tested. 







4 PPEAL from the Fifth Judicial District Court, parish of East Baton 
tA Rouge. Dewing,I. Samuel P. Greves and J. H. Halsey, for plain- 
tiff and appellant. Favrrot & Lamon, for defendants and appellees. 

Howe Lt, J. This is a petitory action to recover a tract of land in the 
possession of the defendants. Plaintiff sets up title from one John 
Elliot, who acquired the land at a tax-colleetor’s sale, recorded January 
25, 1873. The answer denies that said land belonged to the person to 
whom it was assessed and as whose property it was sold, avers fatal in- 
formalities in the alleged tax-sale, and sets up title and: possession for 
over thirty years. The plaintiff must recover on the strength of his 
own title, and not on the weakness of his adversary’s title. C. P. 44; 10 
An. 160; 11 An. 546, 512; 15 An. 393; Heirs of Thompson vs. Bridgers, not 
reported, 

The evidence cf the origin of plaintiff's title is a certificate of the 
assessor giving the description on the assessment roll, which states that 
the land was entered by one Gillespie in 1854 with warrant No. 944; and 
reliance is placed on section 3149 R. 8. for the validity of this evidence. 
This section reads: “It shall be the duty of the recorder of each par- 
ish throughout the State to procure from the United States and State 
land offices a correct abstract of all lands lying in their respective par- 
ishes which have been disposed of, giving the name and date, to whom 
and when sold.” , 

The next section provides that, “ when such abstract or descriptive 
list shall have been procured, it shall be filed ir the recorder’s office for 
the purpose of enabling the assessors to make a full and correct return 
of all lands which may be held or claimed by non-residents.” 

Conceding that this law makes a compliance with its provisions proof 
41 
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of title to land, there is no evidence of the registry of Gillespie’s entry, 
or of the description as required. 

It is not in the power of an assessor to vest title in any one by simply 
entering land in tne assessment roll in the name of such person. A tax- 
collector’s deed of sale is prima facie evidence of titls; but the property 
must have belonged to the person to whom it was assessed. Plaintiff 
has failed to make out his title t» the land claimed, and it does not con- 
cern him to have the validity of defendant’s title tested. 

Judgment affirmed. 

Rehearing refused. 


No. 6125. 
CaRISTIAN KiINE Vs. THE PARISH OF ASCENSION. 


Plaintiff reeovered judgment for the amount of his salary as parish treasurer dur- 
ing 1873 and 1874, together with an order requiring the board of assessors to 
proceed forthwith to assess a special tax to pay the amount of said judgment. 
The objection is not to the amount of the judgment, but to the order directing a 
special tax to be collected for the payment of the same, because said debt is em- 
braeed in the estimate of the taxes levied for the years 1873 and 1874, and a suf- 
ficient amount is due and uncollected on said assessments to pay the debt owing 
to plaintiff. 

Plaintiff, however, relies upon section 2628 0f the Revised Statutes: but this section 
must be construed with other provisions of the law, and effect must be given, if 
possible, to each. Another provision of the law on the same subject is found in 
section 2450 of the Revised Statutes. 

This last section, 2450, is the one applicable to the ease at bar. Therein isto be found 
the remedy if the tax-collector fails to collect the assessments providing for this 
debt and others. 

Where a debt has not been provided for, or where the tax intended for the payment of 
adebt can not be collected from any cause, or where the money has been diverted, 
the creditor will find relief in the above-mentioned section, 2628, of the Revised 
Statutes. 3 

Under this interpretation effect may be given to both sections of the Revised 
Statutes, and the absurd consequence of double taxation may be avoided. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 

Flagg, J. Legendre, Poché & Franklin, for plaintiff and appellee. 
Frederick Duffel, District Attorney pro tem., for defendant and appel- 
lant. 

Wyty, J. Plaintiff recovered judgment for the amount of his salary 
as parish treasurer during the years 1873 and 1874, together with an 
order requiring the board of assessors to proceed forthwith to assess a 
special tax to pay the amount of said judgment. 

Defendant appeals. Appellant dces not complain of the amount of 
the judgment, but the objection is to the order directing a special tax to 
be collected for the payment of the same; because said debt is embraced 
in the estimate of the taxes levied for the years 1873 and 1874, and a 
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sufficient amount is due and uncollected on said assessments to pay the 
debt owing to plaintiff. ; 

As the evidence shows that plaintiff's debt has been provided for, and 
2a sufficient amount to pay the same remains uncollected on the assess- 
ment rolls, we see no reason why an additional tax should be levied to 
pay it. , If one creditor whose claim has been provided for in the gen- 
eral assessment of the current year can resort to the court and obtain 
a decree ordering a special tax to be levied for the payment of his 
claim, every other creditor can likewise do so; and the result will be that 
a double tax may be assessed and collected from the taxpayers, in con- 
travention of that provision of the law which limits the amount of par- 
ish taxes in one year to one hundred per cent on the amount of State 
taxes. The police jury may assess a tax of one hundred per cent on the 
amount of State taxes to pay its creditors, and the latter can by the 
process of the court require a special tax, amounting in the aggregate 
to one hundred per cent upon the amount of State taxes. The result 
will be that two hundred per cent on the amount of the State taxes may 
be levied and collected for parish purposes, and the salutary provision 
of the law protecting the people from excessive taxation by municipal 
corporations will cease to be a protection and have the effect its authors 
intended it should have. 


Plaintiff, however, relies upon section 2628 of the Revised Statutes, 
which declares that whenever a judgment for money is rendered against 
a parish the judge shall in the same decree crder the board of assessors 


to assess a special tax to pay said judgment. 

But this section must be construed with other provisions of the law, 
and effect must be given, if possible, to cach. Another provision of the 
law upon the same subject is found in section 2450 of the Revised Stat- 
utes, which provides that whenever a police jury shall have provided 
for the payment of a debt by levying a tax, and shall fail or refuse to 
cause the tax to be collected for the purpose of paying the debt, it shall 
be the duty of the district judge, on motion of the attorney of any cred- 
itor of the parish, after having obtained judgment, to issue his mandate 
directed to the tax-collector to proceed forthwith to collect the taxes, 
and the same shall be appropriated to the payment of said judgment. 
This section is the one applicable to the case at bar, where plaintiff 
alleges and the evidence shows that his debt has been provided for, and 
there are ample taxes uncollected to pay the same. He is the treasurer 
of the parish, and if the tax-collector fails to collect the assessments 
provided for this and other debts owing by the parish, the law has pro- 
vided a remedy in section 2450 of the Revised Statutes which will give 
the necessary relief. 

Where a debt has not been provided for, or where the tax intended for 
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the payment of a debt can not be collected from any cause, or where the 
money has been diverted, the creditor will find relief in section 2628 of 
the Revised Statutes. ‘ 

Under this interpretation effect may be given to both sections of the 
Revised Statutes, and the absurd consequence of double taxation may 
be avoided, and the provision of the law limiting the amount of parish 
taxes to the amount of State taxes owing by a taxpayer may be upheld 
and respected. 

It is therefore ordered that the judgment herein be amended so as to 
strike out that part directing a special tax to be collected to pay the 
amount thereof, and as amended that it be affirmed, appellee paying 
costs of appeal. 


No. 4830. 
M. L. Buock vs. A. Bonnet. 


Plaintiff was entitled to possession of the premises leased to him until he was legally 
dispossessed, which it is clear he was not, and the acts of Bonnet, the lessor, by 
prostituting legal proceedings to accomplish his purpose of ejection, by which 
plaintiff was damaged and his rights recklessly disregarded, gave a right of 
action for damages. The verdict of the jury has done justice between the par- 
ties. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 

JA. Jury trial. John Ray and E. Phillips, for plaintiff and appellee. 

William H. Hunt, for defendant and appellant. 

TaLIAFERRO, J. This is a suit for damages caused, as the plaintiff al- 
leges by a series of unwarrantable, illegal, and oppressive acts perpe- 
trated against him by the defendant through avaricious motives and 
vindictive feelings, using illegally and unwarrantably for his own bad 
purposes the machinery of the law under the guise of judicial proceed- 
ings. By the defendant exceptions were filed and overruled. 

The answer is a general denial. Defendant avers that the only acts 
done by himself were sanctioned by the process of the third justice of 
the peace, which process he denies was in any manner abused or op- 
pressively employed by respondent. Defendant specially denies that 
any damages were sustained by the plaintiff through the agency of the 
defendant. The answer closes by a prayer for trial by jury. A jury 
trial was had and resulted in a verdict in favor of the plaintiff for the 
sum of twelve hundred and fifty dollars. The defendant has appealed. 

In the year 1871 Block rented a house from Bonnet, the lease to com- 
mence on the first of September of that year. This controversy had its 
origin in a disputation that arose between the parties in regard to 
whether the lease was by the month or by the year. The agreement was 
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not reduced to writing. Bonnet asserted that the property was leased 
by the month, and Block that the lease was by the year. Fourteen days 
after Block went into possession of the premises he received notice from 
Bonnet to vacate them. This he refused to do, and he was thereupon 
summoned to appear before a justice of the peace to show cause why he 
should not deliver the leased property to the lessor. Judgment was 
rendered against him, ordering the delivery of the property. From this 
judgment he appealed to the Third District Court, making the affidavit 
required by article 2157, Revised Statutes, to entitle him to a suspensive 
appeal. He furnished the required bond, which was accepted. After the 
appeal was granted and the appeal bond was accepted, Bonnet applied to 
the justice of the peace to dismiss the appeal on the ground that the 
answer was not sworn to asthe law required. The appeal was dismissed 
on the sixth of November, 1871 ; and here still more active and energetic 
measures commenced. On the same day, between one and two o’clock 
p. m.,a writ of ejectment was issued, and the furniture and effects of the 
lessee were summarily removed from the house under the supervision of 
a constable and placed on the sidewalk in a rough, careless manner, by 
which it is shown a piano and other articles were damaged. This was 
done, it seems, within two hours after the appeal was dismissed, and 
without the knowledge of Block and an opportunity being afforded him 
to remove the property himself, and MeArthur, the new lessee, was im- 
mediately put in possession. Block thereupon applied to the Third Dis- 
trict Court for a writ of mandamus requiring the justice to grant the 
appeal and to send up the record. The mandamus was made peremp- 
tory. A writ of prohibition was also issued by the Third District Court, 
and also an injunction ordering all the furniture to be replaced in the 
house and Bicck to be restored to possession. These orders were en- 
tirely disregarded by both Bonnet and McArthur, who refused to obey 
them when called upon by the constable so to do. A rule was then taken 
to cause the parties to be punished for contempt of court. It appears 
that at this stage of proceedings McArthur applied for and obtained an 
injunction from the Eighth District Court restraining Block from all fur- 
ther action to obtain possession of the premises. This writ of injunction 
was served on Block on the tenth of November, 1871. He ceased further 
action in the direction he had pursued, and filed the present suit for 
damages on the seventeenth day of November, 1871. ; 

The position assumed by counsel in instituting this suit is that after 
the appeal was granted to Block from the judgment ordering him to 
vacate the premises, and after a sufficient appeal bond had been ten- 
dered and accepted and no objection afterward made to its sufficiency, 
the justice of the peace was divested of all jurisdiction of the case; and all 
that he did in the case afterward was coram non judice, without warrant 








SP tll Te a NR cer ee Lil ie ek 


542 SUPREME COURT OF LOUISIANA, 


Block vs. Bonnet. 


of law and absolutely void. They contend that the ground alleged 
by the justice for dismissing the appeal was wholly without foundation, 
and, even if it were not, it could only be examined and determined by the 
appellate court. Numerous authorities are invoked in support of these 
views and the positions assumed. 15 La. 391; 6 La. 58; 24 An. 600; 25 
An. 622. 

Looking now to the evidence in regard to the verbal lease of the prop- 
erty from the defendant, Bonnet, to the plaintiff, we find that Block, the 
plaintiff, as a witness on his own behalf, swears positively that the con- 
tract of lease was for one year. We consider this statement abundantly 
sustained by the testimony of other witnesses, and by testimony going 
to show that a strong motive existed to influence the conduct of Bonnet 
in giving the plaintiff notice to vaeate the premises after he had occupied 
them only amonth. This was that he could lease the property for much 
more than he leased it for to the plaintiff. Indeed, it is shown by the 
admissions of Bonnet himself that he leased the house for one year, and 
that he was influenced “in making the change” by his own pecuniary 
advantage. James McCunie, a witness, who was present at a conversa- 
tion between the parties, on the thirtieth of September, 1871, says Block 
paid one month’s rent, fifty dollars, and asked Bonnet why he had sent 
the notice to vacate, and asked him whether he did not recollect their 
agreement when he leased said premises in which it was understood that 
he, Block, would not take the house unless he could have it permanently 
at least for one year. Mr. Bonnet replied that he did remember, but was 
sorry, and having an opportunity to rent for seventy-five dollars per 
month, and considering his interest, he had agreed to rent it for that 
amount; at the same time stating to Mr. Block that he had no complaint 
to make against him as a tenant, (did not deny the agreement), that he 
“makes the change solely for his own pecuniary advantage.” The evi- 
dence leaves no doubt that the plaintiff, by the faithless conduct of the 
defendant in violation of the contract, was seriously incommoded, put to 
great trouble and inconvenience, and harassed in his feelings. It is in 
proof that he rented the house in view of his marriage which was then 
soon to take place ; that the lady who was to become his wife went with 
him to inspect the building which they were to occupy, and that she was 
pleased with it. It is further shown that plaintiff had gone to pains 
to construct on the premises a bath-house and to have coal laid in for 
the winter ; to have the gas and water works transferred to his own name, 
and to have other things done to render the intended residence of him- 
self and wife comfortable. 

The exceptions of prematurity and no cause of action filed by the de- 
fendant against the plaintiff's demands were properly overruled. Block 
was entitled to possession of the premises until he was legally dispos- 
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sessed, which it is clear he was not; and the acts of Bonnet by prosti- 
tuting legal proceedings to accomplish his purpose, by which Block was 
damaged and his rights recklessly disregarded, gave him a right of action 
for damages. 

The main purpose of Block in prosecuting his case in the Third Dis- 
trict Court was to reeover possession of the leased premises and hold 
them under what he contended was the contract. That purpose was ef- 
fectually thwarted by Bonnet’s getting McArthur into possession and by 
the injunction sued out by the latter in the Eighth District Court re- 
straining Block from interfering with his possession. How the original 
suit in the Third District Court for possession may result is of no im- 
portance here. It is no issue in the present case. We think the verdict 
of the jury has done justice between the parties. 

It is therefore ordered that the decree of the lower court be affirmed 
with costs. 

Rehearing refused. 


No. 5890. 
Mrs. Wipow L. Cormier vs. M. SoyeE ET AL. 


This is an injunction suit to stay the sale under executory process by the defendants 
of certain property belonging to plaintiff, and mortgaged to secure the payment 
of two promissory notes. The plaintiff alleges fraud and misrepresentation on 
the part of defendants in obtaining her signature. 

The plaintiff makes affidavit to the truth of all the allegations of her petition. In 
a supplemental petition, containing no new matter, she prays for trial by jury. 
The prominent question in this case is the question of fraud. It has been re- 
peatedly decided by this court that it is peculiarly within the province of a jury 
to determine questions of fraud. Therefore the judge a quo erred in refusing a 
jury trial. The case must be remanded. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
iA. £E. Howard McCaleb, for plaintiff and appellant. Charles F. Clai- 
borne, for defendants and appellees. 

TaiaFERRO, J. This is an injunction suit to stay the sale of certain 
mortgaged property belonging to the plaintiff and seized under executory 
process by the defendants. The judgment of the lower court was in 
favor of the defendants, and the plaintiff appealed. 

The plaintiff assigns as error patent on the record the refusal of the 
judge a quo to grant plaintiff a trial by jury,and prays for that reason 
alone that the judgment appealed from be set aside and the cause re- 
manded for trial before a jury as prayed for. 

The facts seem to be that Madam Cormier executed two promissory 
notes on the twenty-fourth of May, 1870, payable to her own order and 
indorsed by her, payable one year after date, each note for the sum of 
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three thousand dollars. These notes were delivered to Soye for her, in- 
debtedness to him, and to secure the payment of these notes she exe- 
cuted a mortgage on a lot of ground and buildings thereon situated in 
the city of New Orleans. 

On the fifth of June, 1873, she signed an act purporting to be a mort- 
gage on another lot of ground with the buildings upon it, for the purpese 
of further securing the payment of the two notes given the twenty-fourth 
of May, 1870. When the defendants proceeded ria executira against 
these two lots of ground and caused them to be seized, the plaintiff en- 
joined the sale on the ground that her signature to the act of the fifth of 
June, 1873, was obtained by fraud and false representations on the part 
of the defendants; that upon false statements to her as to the object in 
view in requiring her signature to the act, and without reading it or 
being given an opportunity to read it, and by threats of foreclosing the 
mortgage she had executed previously, she signed the act in ignorance 
of what it was; that she never consented to give a mortgage on property 
when she put her signature to the act of the fifth of June, 1873; that the 
defendants’ agent brought the act to her house, representing that it was 
an agreement to postpone the foreclosure of the mortgage executed by 
her on the twenty-fourth of May, 1870; that the notary whcse name ap- 
pears to the act was not present when it was signed, and that she never 
appeared before him to execute the said act as is falsely stated therein. 

The plaintiff makes affidavit to the truth of all the allegations of her 
petition. In a supplemental petition, containing no new matter, she 
prays for trial by jury. 

The prominent issue in this case is the question of fraud. It has been 
repeatedly decided by this court that it is peculiarly within the province 
of a jury to determine questions of fraud, and we think the judge erred 
in refusing a jury trial. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that this case be remanded to the 
court of the first instance to be tried de noro, with instructions to the 
judge a quo to grant a trial by jury, as prayed for by the plaintiff in her 
supplemental petition. It is further ordered that the defendants in in- 
junction pay the costs of this appeal. 


On REHRARING. 
Tauiarerno, J. We fiad nothing on a review of this case that inclines 
us to disturb the decree first rendered by us. It is therefore ordered 
that our former deeree in this case remain unaltered. 


Wvwty, J., disseuting. Plaintiff enjoined the exeeutory process sued out 


‘ 
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by defendant on her mortgage notes mainly on the ground that the act 
of mortgage was “ procured by fraud, misrepresentation, and falsehood.” 

Defendants, in their answer, changed the action from an executory 
process to a suit via ordinaria for the foreclosure of the mortgage. Sub- 
sequently plaintiff filed a supplemental petition praying for a trial by 
jury, without annexing an affidavit as required by article 494 of the 
Code of Practice. That article requires that in all suits on promissory 
notes, bills of exchange, and generally on all unconditional obligations, 
the party desiring a trial by jury shall “ make oath that the signature to 
said note or other obligation is not genuine, or that he expects to prove 
the same had been obtained through fraud or error, or want or failure 
of consideration.” * ° . ° ad * ad * * 

The law is mandatory; it prohibits a trial by jury in a suit on an un- 
conditional obligation, “unless the defendant shall make cath,” ete. 
Now, is a mortgage note less an unconditional obligation than a note 
without a mortgage? A mortgage imports a confession of judgment; it 
authenticates the note and gives it a higher character than it before pcs- 
sessed. Here, then, is a suit to obtain a personal judgment.on a promis- 
sory note and to have the mortgage given to secure it rendered execu- 
tory. Yet plaintiff insists that she was entitled to a trial by jury, not- 
withstanding she failed to make oath as required by article 494 of the 
Code of Practice. e 

The affidavit annexed to the petition for the injunction does not affirm 
that the note was obtained through fraud, or error, or want or failure of 
consideration. It merely supports the averment of the petition that the 
act of mortgage was “procured by fraud, misrepresentation, and false- 
hoed.” This is not sufficient to obtain a trial by jury of the demand on 
the note, because it in no sense complies with the positive provision of 
article 494 of the Code of Fractice. 

The case of Haines vs. Verret, 11 An. 122, is directly in point, and the 
court refused to allow a trial by jury in an executory process changed 
into a suit via ordinaria, on the ground that the sum demanded was an 
unconditional obligation, and there was no affidavit denying defendant’s 
signature or averring that it had been obtained through fraud, or error, 
or want or failure of consideration. The note is the principal obligation; 
the mortgage is an accessory obligation. In the face of the positive re- 
quiremen: of article 494 of the Code of Practice has the plaintiff the 
right of a trial by jury on the principal demand because of the affidavit 
she made in regard to the mortgage ? Which is to control, the accessory 
or the principal demand? It is the general rule that the accessory fol- 
lows the principal. But in the case at bar it seems to me the majority of 
the court is reversing this rule. But the gravest objection is, the court, 
by the ruling in this case, virtually amends article 494 of the Code of 
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Practice in regerd to the right of trial by jury. This law, which is un- 
doubtedly mandatory, prohibits a trial by jury on a promissory note 
“unless the defendant make oath that his signature to said note or other 
obligation is not genuine, or that he expects to prove that the same had 
been cbtained through fraud, or error, cr want or failure of considera- 
tion.” * * * Here no such oath has been made by plaintiff in injunc- 
tion, whois defendant in this proceeding, changed into a suit to foreclcse 
the mortgage via ordinaria. 

It is true she swore that the mortgage was “ procured by fraud, mis- 
representation, and falsehood.” But the law does not say a jury trial 
may be had in a suit on a mortgage note if the defendant shall swear 
that the mortgage given to secure the note was “procured by fraud, 
misrepresentation, and falsehood.” 

In my opinion, the terms of a mandatory law must be complied with 
strictly. A conditional right ought not to be allowed, unless the party 
claiming it has complied strictly with the conditions prescribed by law. 
And the court has no authority to accept a compliance with conditions 
not prescribed by law as a substitute for a compliance with the condi- 
tions fixed by law. The moment the court permits the conditions prece- 
dent to be varied, or allows others to be substituted therefor, it tran- 
scends the bounds of duty and encroaches upon the functions of the leg- 
islative department. 

I therefore dissent in this case. 


No. 4934. 


Mrs. Mary Pow ts vs. N. B. Cook anp P. GoLpsTEeIn. JEANNETTE GOLD- 
STEIN, INTERVENOR. 


It is well settled that a creditor of the husband can require his wife, separate in 
property, to establish the verity of the judgment she recovered against her hus- 
band if the same be prejudicial to him, and he is not concluded by the proof ad- 
duted when said judgment was rendered; nor is the wife precluded from intro- 
ducing other proof in support of her judgment, whenever its verity is questioned 
by a judgment creditor of her husband. 

It is true, in the case at bar the husband consented that the case might be fixed and 
tried, but that did not make it a consent judgment. 

The court a qua erred in not permitting Mrs. Goldstein, the intervenor, to introduce 
proof in support of her judgment at the trial of this injunction suit. 


PPEAL from the Sixth District Court, parish of’Orleans. Saucier, J. 
Singleton & Browne, for plaintiff and appellee. Mar. Dinkelspiel 

and David Goldman, for intervenor and appellant. 
Wyty, J. On the first of March, 1873, the intervenor, Jeannette Gold- 
stein, recovered against her husband, P. Goldstein, a judgment of sepa- 
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ration of property, and a decree for $3700 for paraphernal funds received 
by him. 

In discharge of this debt P. Goldstein made an act of giving in pay- 
ment whereby he transferred to his wife a lot of jewelry owned by him 
in a store on Magazine street. Subsequently plaintiff, a judgment 
creditor of P. Goldstein, seized these goods, and Mrs. Goldstein sued out 
an injunction. It is well settled that a creditor of the husband can re- 
auire his wife, Separate in property, to establish the verity of the judg- 
ment she recovered against her husband if the same be prejudicial to 
him, and he is not concluded by the proof adduced when said judgment 
was rendered. Nor is the wife precluded from introducing other proof 
in support of her judgment, whenever its verity is questioned by a judg- 
ment creditor of her husband. 

It is true, in the ease at bar the husband consented that the case 
might be fixed and tried, but that did not make it a consent judgment. 
On the contrary, the money demand was sufficiently proved. That the 
husband was in embarrassed circumstances, rendering a separation of 
property necessary to protect the paraphernal rights of his wife, is mani- 
fest from this litigation, if not otherwise shown. 

The court erred in not permitting Mrs. Goldstein to introduce proof in 
support of her judgment at the trial of this injunction suit. The record, 
however, contains sufficient evidence to support her demand in this case. 

It is therefore ordered that the judgment herein, dissolving the in- 
junction sued out by the intervenor, Jeannette Goldstein, be annulled, 
and it is decreed that said injunction be made perpetual at the costs of 
plaintiff in both courts. 


No. 6313. 


SraTE OF LOUISIANA EX REL. H. Boutr&é anp J. P. Lesianc, Co-Execurors, 
vs. JUDGE OF THE ScpPERIOR District Court, Parish OF ORLEANS. 


The right to an appeal is protected by the constitution, and the judge has no right 
to refuse it, however indifferent or baseless the demand on the merits may be. 
The whole question is whether relators are entitled to a suspensive appeal, and to 
this question there is but one answer. It is a final judgment, and the matter in 
dispute exceeds five hundred dollars. Therefore an appeal suspensive or devol- 
utive will lie at the option of appellants on complying with the requirements of 

the law. 


PPLICATION for a writ of mandamus against Jacob Hawkins, judge 

of the Superior District Court, parish of Orleans. McEnery, Ellis & 
Ellis, for relators. Judge Hawkins, in propria persond. 

Wyty, J. This is an application for mandamus to compel the judge 

of the Superior District Court to grant a suspensive appeal from the 
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ieee dismissing relator’s injunction suit where the matter in dis- 
pute exceeds five hundred dollars. 

The right to an appeal is protected by the constitution, and the judge 
has no right to refuse it, however indifferent or baseless the demand on 
the merits may be. 

To determine the present inquiry, we can not look into the case and say 
whether or not the judge erred in sustaining the exception to the juris- 
diction of his court. That question will arise, perhaps, when the case is 
examined on appeal by this court. 

The sole question now is whether relators are entitled to a suspensive 
appeal, and to this question there is but one answer: It is a final judg- 
ment, and the matter in dispute exceeds five hundred dollars; therefore 
an appeal, suspensive or devolutive, will lie at the option of appellants 
on complying with the requirements of the law. 

It is therefore ordered that the mandamus herein be made peremp- 
tory. 


No. 6244. 
Tue Ristna Sun Society vs. THE Ristna SuN BENEVOLENT ASSOCIATION. 


The controversy is about the right t» a lot of ground in Girod-Street Cemetery, and 
a tomb therein known as the “ Young Rising Son Society Tomb.” 

Defendant’s suit for this property and for recognition of this right was dismissed 
as of nonsuit by the Superior District Court, and the injunction accompanying 
the same was dissolved. Defendant subsequently brought suit respecting the 
same right, without seeking an injunction, in the Sixth District Court. 

Thereupon plaintiff brought this suit in the Superior District Court, and enjoined 
the defendant from proceeding further in the proseeution of said suit in the 
Sixth District Court. 

The judgment perpetuating this injunction was manifestly erroneous. The Su- 
perior District Court was utterly without jurisdiction to restrain by injunction 
the trial of the suit pending in the Sixth District Court. If the defendant in said 
suit was of opinion that the Sixth District Court was without jurisdiction, his 
remedy was an exception to the jurisdiction, and on this plea being overruled, 
the action of the court thereon could be revised by this court on appeal. 

The Superior District Court has no appellate or supervisory power over the Sixth 
District Court. 


PPEAL from the Superior District Court, parish of Orleans. Have- 
kins, J. C. H. Luzenberg, for plaintiff and appellee. D. M. C. 
Hughes and £. C. Kelly, for defendant and appellant. 

Wvty, J. Plaintiff and defendant are corporations organized for chari- 
table and religious purposes by notarial acts under the general law of 
the State authorizing such corporations. 

Each of the contestants claims to be the successor of the “ Young 
Rising Sun Benevolent Society,” and as such entitled to a lot of ground 
‘in Girod-Street Cemetery, together with a tomb erected thereon known 
as the “ Young Rising Sun Society Tomb.” 
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Defendant’s suit for this property and for the recognition of this right, 
was dismissed as of nonsuit by the Superior District Court, and the 
injunction accompanying the same was dissolved. 

Defendant subsequently brought suit asserting the same rights, with- 
out seeking an injunction, in the Sixth District Court. 

Thereupon plaintiff brought this suit in the Superior District Court 
and enjoined the defendant from proceeding further in the prosecution 
of said suit in the Sixth District Court. 

The ground stated for the injunction is that the Sixth District Court 
was without jurisdiction, because by act No. 2 of the acts of 1872, organ- 
izing the Superior District Court, that court has exclusive jurisdiction 
over all suits in which “any corporation established by act of the Gen- 
eral Assembly and domiciled in the parish of Orleans shall be a party.” 
* * * The court perpetuated this injunction and defendant appeals. 

The judgment was manifestly erroneous. The Superior District Court 
was utterly without jurisdiction to restrain by injunction the trial of the 
suit pending in the Sixth District Court. The right to prosecute a law- 
suit, whether well founded or not, is a right guaranteed by article ten of 
the constitution. If the defendant in said suit was of opinion that the 
Sixth District Court was without jurisdiction, his remedy was an excep- 
tion to the jurisdiction, affd if this plea was overruled, the action of the 
court thereon could be revised by this court on appeal. 

The prosecution of this suit in no manner interfered with any cause 
pending in the Superior District Court, and that court has no appellate 
or supervisory power over the Sixth District Court. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that the injunction herein be dissolved, and plaintiff's 
suit be dismissed with costs of both courts. 


No. 6260 
JosEPH S. BoveHarp vs. Mrs. M. MULVEY ET AL. 


In this instance the judgment on the merits was premature. There had been no 
answer or trial on the merits when the final judgment perpetuating the injunc- 
tion was rendered, after overruling an exception to the jurisdiction of the court. 
PPEAL from the Superior District Court, parish of Orleans. Haw- 

A kins, J. Alfred Shaw and William H. Hunt, for plaintiff and appellee. 
J. H. Grover and Lyman Harding, for H. Bird, defendant and appellant. 
Lupe.ine, C.J. An execution was issued on a judgment rendered by 
the Fifth District Court of New Orleans. An injunction to restrain the 
sale of property seized under said execution was granted by the Superior 
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District Court on the application of a third person, who claimed the 
property. 

A plea to the jurisdiction of the Superior District Court was filed. Af- 
ter trial the exception was overruled, and a final judgment was rendered 
perpetuating the injunction. The defendant in injunction appealed. 

The judgment on the merits was premature. There had been no an- 
swer or trial on the merits when the judgment was rendered. 

It is therefore ordered that the judgment on the merits be reversed, 
and that tne case be remanded to be proceeded with according to law. 
It is ovdered that appellee pay costs of appeal. 


No. 6286. 
Wicturs H. HoGan vs. Missrssivpi Vartrey Bank. 


S. H. Young & Co. were the real econsignor- to whom plaintiff, on the guarantee of 
the eashier of the Mississippi Valley Bank, had agreed to advance fifty dollars 
per bale, all drafts coming through the Mississippi Valley Bank. Young & Co. 
having failed, plaintiff seeks to hold defendant responsible for a balanee due 
him. But this he can not do, bevause the guarante> of defendant was not in 
writing. The promise to pay the debt of another can not be shown by parol 
evidence. > 
PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 

tA T. Gilmore & Sons, for plaintiff and appellee. FL L. Richardson, for 

defendant and appellant. 

Wy ty, J. Plaintiff sues defendant for $923 82, a balance of an account 
which he alleges defendant owes liim as factor for advances on ship- 
ments of cotton in October, November, and December, 1873. The ship- 
ments were made by 8S. H. Young & Co., from Vicksburg, and the ad- 
vances were on their drafts coming through the Mississippi Valley Bank. 
The theory of the plaintiff is the bank was the principal and 8. H. Young 
& Co. were their agents in these transactions, and the account was kept 
with S. H. Young & Co. at the request of defendant, and with the under- 
standing that defendant was responsible. 

The first shipment was undoubtedly for account of defendant, because 
the balanze of the proceeds after paying the draft on the shipment were 
to be placed to its credit in the Germania Bank. Another shipment was 
received from S. H. Young & Co., and the cashier of the defendant bank 
was in the city. He made arrangement with plaintiff that the business 
should be carried on with S. H. Young & Co., direeting him not to deposit 
the balance of the proceeds of the first shipment as first directed, but to 
place them to the credit of S. H. Young & Co., and he made a verbal agree- 
ment with plaintiff to guarantee him from loss in future business with 
S. H. Young & Co., all drafts by the shippers to come through the Mis- 
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sissippi Valley Bank. . Plaintiff wrote to 8S. H. Young & Co. agreeing to 
advance fifty dollars per bale on all shipments by them. 

Plaintiff made a strenuous effort to prove that the defendant was the 
party with whom he dealt, and that 8S. H. Young & Co. were not the real 
consignors for whom he acted as factor. After carefully examining the 
evidence, we regard this attempt as a failure. S. H. Young & Co. were 
the real consignors to whom plaintiffs, on the guarantee of the cashier 
of the Mississippi Valley Bank, had agreed to advance fifty dollars per 
bale, all drafts coming through the Mississippi Valley Bank. 

In the course of the transactions cotton declined, the shippers lost by 
the speculations, and failed in business. The balance of $923 82 plain- 
tiff can not make out of the shippers, 8S. H. Young & Co., with whom he 
kept the account, and to whom he rendered account sales, and for whom 
he did business, because they have failed. He now seeks to hold defend- 
ant responsible. He can not do so, because the guarantee of defendant 
was not in writing. The promise to pay the debt of another can not be 
shown by parol evidence. 

The bill of exceptions to the admission of the depositions of S. H. 
Young was not well taken, the objection to the seal used by the Louisi- 
ana commissioner being trivial. 

It is therefore ordered. that the judgment herein in favor of plaintiff 
be annulled, and that plaintiff's demand be rejected with costs in both 
courts. 

Rehearing refused. 


No. 4790. 
Ricuarp ENGianp vs. J. S. Neat anp J. C. Sryxnorr. 


The only evidence as to Sinnott guaranteeing the payment of the note is the testi- 
mony of the plaintiff. This kind of proof was not legal, and can not be consid- 
ered by the court, because the promise to pay the debt of another by parol is 
prohibited by law. But that evidence, even if legal, fails to prove the promise. 
PPEAL from the Fourth District Court, parish of Orleans. Lynch, J. 

E. N. Whittemore, for plain‘iff and appellee. D. H. Ogden, for defend- 
ant and appellant. 

Lupeuine, C.J. This suit is similar to the case of Fox vs. J. 8. Neal 
and J. C. Sinnott, decided by this court and recorded in Opinion Book 
No. 44, p. 370, and it arises from the same transaction. It is a suit on a 
promissory note for one thousand dollars executed by J. 8. Neal, payable 
to the order of and indersed by the plaintiff and J. F. Hicks. 

The present case differs from the Fox case in this only, that it is now 
alleged that the note inured to the benefit of Sinnott, und that he guaran- 
teed it. 
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The evidence does not establish either statement. The cnly evidence 
as to Sinnott guaranteeing the payment of the note is the testimony of 
the plaintiff. This kind of proof was not legal, and can not be consid- 
ered by the court, because the promise to pay the debt of another by 
parol is prohibited by law. Revised Statutes, section 1443; 23 An. 690; 
24 An. 398; 25 An. 492. 

But even if legal tne evidence fails to prove a promise to pay, and 
what Sinnott did say in the conversation alluded to is explained differ- 
ently by himself and another witness. We adhere to what we said in the 
case of Fox vs. Neal and Sinnott above referred to. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed as to Sinnott, and that there be judgment in favor of 
the defendant, Sinnott, rejecting the plaintiff's demand with costs in both 
courts. 


No, 4822. 
CONSOLIDATED ASSOCIATION OF PLANTERS OF LOUISIANA vs. J. NuMA 
AVEGNO. 
Bonds with coupons payable to bearer are negotiable securities and pass by deliv- 
ery, and, in fact, have all the qualities and incidents of commercial paper. The 
bonds in controversy were payable to bearer: they were not due when bought 


by the defendant, who gave value for them. The purchaser was therefore un- 
affected by want of title in the vendor. 


eo from the Superior District Court, parish of Orleans. Hav- 
AL kins, J. Jules Lavergne and Charles F. Claiborne, for plaintiff and 
appellant. JW. R. Koontz, for defendant and appellee. J. E. Austin, for 
P. O. Fazende, called in warranty. 

Lupe.ine, C.J. The plaintiff sues for certain New Orleans City Wa- 
terworks bonds, which were stolen from the bank of plaintiff by burglars 
on the night of the twenty-ninth of January, 1870. The loss was ad- 
vertised in the newspapers. 

The defense is that they were acquired in due course of business, in 
good faith, before maturity, and for value. 

The bonds were payable. to bearer; they were not due when bought 
by the defendant, who gave value for them; the purchaser was therefore 
unaffected by the want of title in the vendor. 20 How. 452; 2 Black. 
386; 2 Wall. 110. 

“ Bonds with coupons payable to bearer are negotiable securities and 
pass by delivery, and, in fact, have all the qualities and incidents of 
commercial paper.” 3 Wall. 331; 20 An., Doll vs. Rosctti. 

It is therefore ordered that the judgment be affirmed with costs of 
appeal. 

Mr. Justice Howell dissents. 
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No. 6207. 


Strate OF Louisiana vs. Wiiuiam E. Froyp, Tax-CoLLEctor, AND WILLIAM 
) 
GOLDING, SURETY. 


Defendant, William E. Floyd, tax-collector, being sued for a certain amount due to 
the State for taxes collected, claims a credit on account of delinquent taxes re- 
turned by him as not collected. His right to this credit is disputed on the 
ground that the list of delinquent taxpayers was not furnished to the parish 
recorder on the second Monday of December, 1873, as required by law, and that 
the list is not true. 

The delinquent list was furnished to the recorder on the thirtieth of December, 
1873. This was a dereliction of duty, but it does not involve pecuniary respon- 
sibility, for the question at last, as between the State and the defendant, would 
not be about the time when the delinquent list was filed, but what wasthe amount 
he had failed to account for, This court can not impose a penalty for the mere 
delay in filing a list when the law does not declare what that penalty shall be. 

A tax-collector is not responsible for the amount returned on the delinquent tax- 
roll, upon the obvious principle that he owes only for the taxes he has collected. 

Defendant claims the sum of one hundred and fifty dollars for sales of real estate 
in the collection of taxes. To this he is entitled. The sales were made and the 
titles recorded. The State claims that it has the right to determine whether it 
will approve the same or not. If the sales are not accepted, then the taxes are 
due on the land; but the defendant has not received them, and he can only be 
foreed to pay what he has collected. Ifthe sales are accepted, then the taxes are 
paid, and the State has them in the shape of land. 

Compensation can not be pleaded by a tax-collector when sued for taxes collected 
by or chargeable to him. He ean only discharge his obligation by paying. 

The decision of this court in the case of Hennen vs. New Orleans and Carrollton 
Railroad Company, 20 An., page 544, relied upon in favor of Golding, the surety, 
does not apply to the proceedings in this suit. A majority of this court think 
that the authority quoted refers to and governs proceedings in the courts of this 
city alone, where by rules of court notice of trial is requiréd, and not to pro- 
eeedings in the courts of the country parishes, where notice of trial is not 
shown to be necessary by any rule of court. 


gr meng from the Sixth Judicial District Court, parish of St. Helena. 
JA Kemp, J. Charles E. Lea, District Attorney pro tem., and Henry ©. 
Dibble, Assistant Attorney General, for plaintiff and appellee. Jilius E, 
Wilson, J. A, Addison, and Merrick, Race & Foster, for W. E. Floyd, de- 
fendant and appellant. 

Morean, J. The defendant, Floyd, is sued on an alleged balance of 
$4700 28 as tax-collector for the parish of St. Helena. Golding is sued 
as surety on his bond, 

The suit was instituted in the parish of St. Helena against both prin- 
cipal and surety. The proceedings commenced by rule, under the pro- 
visions of the seventy-ninth section of the act of 1871, p. 125. The rule 
was fixed for hearing on the fourteenth of October, 1875, at chambers. 
Service was made gy Golding, who did not answer. On the fourteenth 
of October no action was taken on the rule. 

The court met at its regular term on the first Monday in November 
following. Floyd answered. Golding did not. No judgment by default 
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was taken against him. Judgment was rendered against both defend- 
ants. Both have appealed, filing separate transcripts, 

We will examine both records together, giving, however, separate 
judgments in each. 

We will first consider Floyd’s case. He first excepted to the petition, - 
because he had not, prior to the suit, been published as a defaulter. 
There is certainly nothing in such an exception to merit any notice. He 
claims a credit of $3015 on account of delinquent taxes returned by 
him as not collected. His right to this credit is disputed on the 
grounds: 

First—That the list of delinquent taxpayers was not furnished to the 
parish recorder on the second Monday of December, 1873, as required 
by law; and 

Second—That the list is not true. 

The delinquent list was furnished to the recorder on the thirtieth of 
December, 1873. This was a dereliction of duty, but it does not in- 
volve pecuniary responsibility, for the question at last, as between the 
State and the defendant, would always be, not when the delinquent list 
was filed, but what was the amount he had failed to account for, and we 
can not impose a penalty for the mere delay in filing a list, when the law 
does not declare what that penalty shall be. 

In the case of the parish of West Baton Rouge vs. Morris, not yet re- 
ported, Opinion Book 44, p. 415, we held that the tax-collector was not 
responsible for the amount returned on the delinquent tax-roll, upon the 
obvious principle that he only owed for the taxes which he had collected. 
Under that decision, the defendant here is entitled to a credit for the 
amount of these taxes. He claims $3015 as forming the delinquent list. 
The amount, however, for whieh he claims credit is not correct; he in- 
cludes in his account the poll-tax, which is not debited against him. 
This tax amounts to three hundred and seventy-six dollars, and must 
be excluded from his credits. 

We.also find that he has received from several parties who are re- 
turned as delinquents $118 35. This sum must be deducted from his 
delinquent roll. 

He claims credit for nine hundred and seventy-five dollars for blank 
licenses not issued. But for this amount he is credited on his account. 
They are not claimed against him. He received them, and they were 
returned and placed to the credit of his account. He can not have them 
deducted twice. 

He is not entitled to a credit of $168 39 error, as he alleges, in the ag- 
gregate amount of taxes charged against him. Experts appointed for 
that purpose reported"that such a discrepancy existed, but they did not 
take into consideration the list of non-resident taxpayers, which it should 
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have been in the power of the defendant to produce. We think the 
amount charged against him correct. 

He claims in his answer one hundred and fifty dollars sales of real 
estate made in the collection of taxes. To this we think he is entitled. 
The sales were made and the titles recorded. The State claims that it 
has the right to determine whether it will approve the same or not. If 
the sales are not accepted, then the taxes are due on the land, but the 
defendant has not received them, and he can only be forced to pay what 
he has collected. If the sales are accepted, then the taxes are paid and 
the State has them in the shape of land. Before us he claims that the 
record shows sales amounting to $487 61. But he has only claimed a 
credit for one hundred and fifty dollars, and this is all that we can allow 
him. To this amount we think he is entitled to credit. 

He claims a further credit of $134 80 in compensation of whatever 
amount may be found to be due by him. The compensation which he 
pleads is a certificate from the chairman of the committee of the House 
of Representatives that $134 80 are due him for traveling expenses as a 
member of a committee of the House of Representatives. The evidence 
was properly excluded. Compensation can not be pleaded by a tax-col- 
lector when sued for taxes collected by or chargeable to him. He can 
only discharge his obligation by paying. 

The account should, we think, be stated as follows: 

Taxes chargeable to him $4700 28 
Deduct delinquent list . . 82520 65 


Deduct amount of sales 150 00 
———— 3670 65 


Leaving a balance of $2029 63 
for which amount the State should have judgment. 

Up to this point, and as to the defendant Floyd, we are all agreed. 
As to the defendant Golding, there is a difference of opinion between 
my brethren and myself. Golding is surety on the defendant’s bond. 
Golding resides in New Orleans. Proceedings were commenced against 
them both by rule. The rule was to be tried at chambers, and out of 
term time. Both Floyd and Golding were served with copies of the 
rule. On the day fixed for the trial of the rule nothing was done. No 
default was taken against Golding. No issue was, in my opinion, joined 
with him. The case was taken up at the regular term of the court 
which followed. No notice was given to Golding. He never made any 
appearance in the proceeding. He was, I think, condemned unheard. 
I think his case is governed by the decision of this court in the case of 
Hennen vs. New Orleans and Carrollton Railroad Company, 20 An. 544, 
in which we said “ the plaintiff was entitled to notice of the fixing of a 
rule which had been continued indefinitely in the same manner as he 
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would have been entitled to notice of a new rule, and the case should 
therefore be remanded that the rule may be regularly heard.” Buta 
majority of the court think that the authority quoted refers to and gov- 
erns proceedings in the courts of this city alone, where, by rules of court 
notice of trial is required, and not to proceedings in the courts in the 
country, where notice of trial is not shown to be necessary by any rule 
of court. 

If the proceedings had been instituted at a regular term of the court, 
and if Golding had been properly cited, and issue had been joined with 
him, I would share in this opinion; but as the proceedings were not in- 
stituted at the regular term, as no action whatever was taken on the 
rule, and when fixed and subsequently tried, without notice and without 
a joinder of issue, I think that, as to him, it should be remanded. I 
drew up the decree, however, in accordance with the views of the 
majority. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended so as to reduce the amount of the judg- 
ment to $2029 63, with interest as therein stated, and that as thus 
amended the judgment be affirmed; the costs of the district court to be 
paid by the defendants, those of this court to be paid by the appellee. 

Rehearing refused. 


No. 6013. 
A. A. Manpat vs. Hetrrs oF Peter C. MANDAL. 


To suceeed in such a suit the plaintiffs should adduce the strongest proof, which 
they failed to do. They make grave charges of fraud, involving the crime of 
perjury, against their deceased father, while they have furnished evidence only 
of his admissions and declarations made to single individuals, which are justly 
deemed the weakest kind of evidence. The will which he is alleged to have made 
for the purpose of compensating the plaintiffs contains no intrinsic evidence of 
such purpose other than the quantum given to them, which is not inconsistent 
with some other hypothesis, while the record presents solemn judicial proceed- 
ings and admissions, including a sworn statement of the mother’s estate, on the 
part of the father, which are irreconcilable with the theory of the plaintiffs, and 
which can not be overcome by the isolated declarations and the presumptions 
relied on by them. 

Fraud must be proved; it can not be presumed. The delicate, sacred relation of 
parent and children should impose upon the latter the greatest caution in assail- 
ing the honor of the former, and deter them from the attempt, unless they have 
the positive proof at hand to sustain them and are impelled thereto by the stern 
behests of justice. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 

J. Hornor & Benedict, for plaintiffs and appellants. H. N. Ogden, 
for defendants and appellees. 

Howe, J. The plaintiff instituted a suit for the partition between 
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himself, his two brothers of the full blood, and a brother and sister of 
the half blood, of all the property embraced in the inventory of their 
deceased father’s succession. The partition was ordered, and subse- 
quently this plaintiff and his two brothers of full blood, represented by 
their tutor, filed a petition alleging that their father, in the proceeding to 
inventory the property belonging to the community which existed be- 
tween him and their mother, his first wife, wrongfully and fraudulently 
omitted from said inventory a very large portion of said community 
property, which they believe to have consisted of money, stocks, bonds, 
und other evidences of debt readily converted into money, with the de- 
sign and for the purpose of protecting his real estate from the mortgage 
created by law in their favor; that after closing the succession of their 
mother and after his second marriage their father admitted and ex- 
pressly declared that he had so acted, and made his will bequeathing to 
them all the disposable portion of his property in order to make up to 
them, in some part, the money and property which he had fraudulently 
withheld from the first community; and they prayed that they be de- 
clared owners of one half of all the property standing in the name of 
their father at the date of his death, as the sole heirs of their mother, 
and that the other half be divided equally between the children of both 
marriages. 

Mrs. Barlow, tutrix of her two Mandal children, excepted that the 
claim of plaintiffs, if it ever existed, has been concluded and lost by the 
various judgments rendered in the matter of the succession of Peter C. 
Mandal, in the matter of the succession of Emma Green, first wife of 
P.C. Mandal, and in the partition suit instituted by A. A. Mandal, one of 
those petitioners, from which no appeal has been taken, and thus forming 
res judicata. And for answer she pleads a general denial. Froma 
judgment in favor of the defendant, dismissing the action, the plaintiffs 
appealed. 

To succeed in such a suit the plaintiffs should adduce the strongest 
proof, which, we agree with the district judge, they failed to do. They 
make grave charges of fraud, involving the crime of perjury, against 
their deceased father, while they have furnished evidence only of his own 
admissions and declarations made to single individuals, which are justly 
deemed the weakest kind of evidence. The will which it is alleged he 
made for the purpose of compensating the plaintiffs contains no intrinsic 
evidence of such purpose, other than the quantum given to them, which 
is not inconsistent with some other hypothesis, while the record presents 
solemn judicial proceedings and admissions, including a sworn statement 
of the mother’s estate, on the part of the father, which are wholly irrec- 
oncilable with the theory of the plaintiffs, and which can not be over- 
come by the isolated declarations and the presumptions relied on by 
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them. Fraud must be proven; it can not be presumed. The delicate, 
sacred relation of parent and children should impose upon the latter the 
greatest caution in assailing the honor of the former, and deter them 
from the attempt, unless they have the positive proof at hand to sustain 
them and are impelled thereto by the stern behests of justice. 

Judgment affirmed. 


No. 6156. 
Fewuix Braup vs. THE TOWN OF DONALDSONVILLE. 


In 1861 the General Assembly passed act No. 69, authorizing the mayor and select- 
men of the town of Donaldsonville, parish of Ascension, to issue bonds for such 
sums, not exceeding twenty-five thousand dollars, as in their judgment might 
be required for the interest of said town. 

Under this authority, in 1866, the town of Donaldsonville undertook to settle with all 
its creditors by issuing to them consolidated bonds amounting in the aggregate 
to less than twenty-five thousand dollars, payable ten years after date, bearing 
eight per cent interest, payable annually. 

The interest on these bonds was paid punctually till April, 1871. Subsequently, the 
corporation refused to pay the interest as it accrued, and it passed an ordinance 
repudiating the bonded debt. Thereupon the plaintiff, holder of some of these 
bonds, sues the defendant for the payment of the interest and capital repre- 
sented by these bonds. 

The c -rporation had undoubtedly authority to issue the bonds in question, and it 
fails to show any want or failure of consideration or any other valid defense. It 
was anxious to settle with its creditors and procure a long term of years for 
paying the debts it considered it then owed. 

Corporations, like natural persons, should be honest. In the case at bar the town of 
Donaldsonville had auth»rity in 1866 to settle with plaintiff or the party to whom 
these bonds were issued. Whatever defense there was to the claim, it was pre- 
sumably known at the time of the settlement. 

If there was not then a valid legal obligation, there was at least a moral obligation, 
which was a good consideration for the bonds. If there was no other considera- 
tion, the delay of ten years was a legal consideration for the compromise in 
1866 under which the bonds in question were issued. 

The refusal to pay the interest which was due in April, 1872, and April, 1873, and the 
ordinance of repudiation, did not cause the whole debt to become due, and, 
therefore, in May, 1873, when this suit was instituted, plaintiff had not the right 
to demand payment of the bonds which were issued on the third of April, 1866, 
and payable ten years after date. 

The holder of a debt against a corporation has no greater right than if the maker 
were a natural person. The declaration of a natural person to the effect that he 
repudiates his obligation will not cause that obligation to mature before the 
time specified in the contract. Plaintiff is therefore only entitled to the inter- 
est accrued. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
Flagg, 3. R. N. & Wm. Sims, for plaintiff and appellant. Nicholls & 
Pugh, for defendant and appellee. 
Wyty, J. In 1861 the General Assembly passed act No. 69, which pro- 
vides “that the mayor and board of selectmen of the town of Donald- 
sonville, parish of Ascension, be and they are hereby authorized to issue 
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bonds of said town for such sums, not exceeding twenty-five thousand 
dollars, as in their judgment may be required for the igterest of said 
town.” Under this authority in 1866 the town of Donaldsonville under- 
took to settle with all its creditors by issuing to them consolidated bonds 
amounting in the aggregate to less than twenty-five thousand dollars, 
payable ten years after date, bearing eight per cent interest, payable 
annually. 

The interest on these bonds was paid punctually till April, 1871. Sub- 
sequently, the corporation refused to pay the interest as it accrued, and 
it passed an ordinance repudiating the bonded debt. Thereupon plaintiff, 
the holder of sixteen of these consolidated bonds of one hundred dollars 
each, brought suit to recover one hundred and twenty-eight dollars, the 
amount of interest due on the third of April, 1872, and one hundred and 
twenty-eight dollars, the amount of interest due on the third of April, 
1873, and alleging that by default in paying the interest and by the or- 
dinance repudiating the debt, the whole amount of the principal of said 
bonded debt became due and exigible, and therefore he prayed judgment 
for sixteen hundred dollars, with eight per cent interest thereon from the 
third of April, 1873 ; he also prayed that a tax beordered to be assessed 
and collected to pay the amount of the judgment. The court rejected 
the demand of plaintiff, and he appeals. 

Many interesting questions are discussed in the brief filed by the 
learned counsel of defendant; but to us the questions involved in this 
controversy appear to be exceedingly simple. 

First—Had the corporation authority to issue the bonds in suit ? 

That is answered by the language of act sixty-nine of 1861, under 
which they were issued. Undoubtedly the corporation had authority to 
issue the bonds. 

Second—Has the defendant shown want or failure of consideration or 
any other valid defense ? 

We think not. The corporation in 1866 was anxious to settle with its 
creditors and procure a long term of years for paying the debts it con- 
sidered it then owed. Plaintiff says that his debt was for money loaned 
to the corporation and which it used in paying its debts for works of 
public improvement. Defendant says that the writing or evidence of the 
debt which was taken up in exchange for the consolidated bonds was not 
such as to bind the corporation. Grant it. If the corporation used the 
money, or received consideration for the debt owing plaintiff, it had au- 
thority to give him in 1866 consolidated bonds in evidence thereof. It 
not only had authority, but it was the duty of the corporation to pay its 
honest debts, however invalid the writing or instrument evidencing them, 
and whatever technical defense there might be to the same. 

Corporations, like natural persons, should be honest. 
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In the case at bar the town of Donaldsonville had authority in 1866 to 
settle with plajntiff, or the party to whom these bonds were issued. What- 
ever defense there was to the claim, it was presumably known at the 
time of the settlement. If there was not then a valid legal obligation, 
there was at least a moral obligation, which was a good consideration for 
the bonds. If there was no other consideration, the delay of ten years 
was a legal consideration for the compromise of 1866, under which the 
bonds were issued. 

We are unable to agree with the learned counsel for plaintiff that the 
refusal to pay the interest which was due in April, 1872, and April, 1873, 
and the ordinance of repudiation caused the whole debt to become due, 
and therefore in May, 1873, when this suit was filed, he had the right to 
demand payment of the bonds. The bonds were issued on the third of 
April, 1866, and made payable ten years after date. 

The hoider of a debt against a corporation has no greater right than 
if the maker were a natural person. The declaration of a natural person 
to the effect that he repudiates his obligation will not cause that obliga- 
tion to mature before the time specified in the contract. Plaintiff is 
therefore only entitled to judgment for the amount due at the time the 
suit was filed, to wit : two hundred and fifty-six dollars, the amount of 
interest due on the third of April, 1872, and the third of April, 1873. In 
the ordinance authorizing the issue of these consolidated bonds, the 
council of the town of Donaldsonville passed a resolution levying a tax 
of one thousand dollars annually on “all the real estate of the corpora- 
tion of the town of Donaldsonville, and that the same be set aside to 
form a sinking fund to pay the said consolidated debt.” 

As the legality of this ordinance is not questioned in the elaborate 
brief filed by defendants’ counsel, it must be enforced, and the amount 
due plaintiff as fixed herein must be paid out of the funds arising from 
the enforcement thereof. 

It is therefore ordered that the judgment appealed from be annulled, 
and that: plaintiff recover of defendant two hundred and fifty-six dollars, 
with five percent on one hundred and twenty-eight dollars thereof from 
the third of April, 1872, and like interest on the balance from the third 
of April, 1873, and costs of both courts ; and_it is ordered that the de- 
mand of plaintiff for the amount of the bonds in suit be dismissed as of 
nonsuit. It.4s further ordered that the tax-collector proceed forthwith 
to collect the special tax of one thousand dollars levied by ordinance of 
the twentieth of March, 1866, on the rolls of 1871 and 1872, and out of 
the proceeds satisfy the judgment herein rendered, and the balance turn 
over to the treasurer of said corporation to be applied according to the 
provision of said ordinance of the town of Donaldsonville. 

Rehearing refused. 
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No. 6042. 
Witiiam Rei Mitts vs. EvGENE WaGGAMAN, SHERIFF, ET AL. 


Plaintiff, defendant in the executory proceedings in the case of Agelasto vs. Mills, 
enjoined the sheriff and said Agelasto from executing a sheriff's deed for the 
property sold in said suit and putting the latter in possession as adjudicatee, on 
the ground that the bid did not exceed the mortgages and privileges resting on 
said property and having preference over the mortgage of the seizing ereditor. 

The evidence in the record shows that the mortgage and privileges, including the 
interest and penalties accrued on the taxes, both city and State, exceeded the bid 
of the purchaser by less than two hundred dollars—the bid being two thousand 
dollars and the said incumbrances less than twenty-two hundred dollars. But 
it is shown that the purchaser,a few days after the sale, paid the city taxes, 
amounting to #675. The question is, can the purchaser avail himself of the sum 
paid by him to the city, or must the case be decided upon the facts as shown to 
have existed on the day of sale, exhibiting a deficit of $117 32. 

The certificate of mortgages did not specify the interest and penalties on the unpaid 
taxes, and the amount in said certificate did not appear to correspond exac'ly 
with the amounts in the statements embraced in the settlement. Yet the law 
imposed both interest and penalties. Under the circumstances of this cas» the 
plaintiff has no legal cause to defeat the sale. He is not injured, as the claims 
bearing privilege are extinguished. 

As presented by both parties, the incumbrances, as contained in the certificate, are 
less than the bid, and it is only by adding the interest and penalties that they 
are made to exceed it. Under sucha state of facts, the purchaser is entitled to 
the benefit of the payments made by him, and the sale is a good one as to the 
debtor in execution. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Rice & Whitaker, for plaintiff and appellant. Robert G. Dugué, for 
Agelasto, defendant and appellee. 

Howe11, J. W. R. Mills, defendant in the executory proceedings in the 
ease of A. M. Agelasto vs. W. R. Mills, enjoined the sheriff and said 
Agelasto from executing a sheriff's deed for the property sold in said 
suit on the sixth of February, 1875, and from putting the latter in 
possession as adjudicatee, on the ground that the bid did not exceed the 
mortgage and privileges resting on said property and having preference 
over the mortgage of the seizing creditor. The defendant, Agelasto, 
excepted to the petition, moved to dissolve the injunction, and answered 
on the grounds substantially that plaintiff shows no cause of action, the 
injunction bond and surety are not in accordance with law, and the facts 
alleged are untrue. 

The evidence in the record shows that the mortgage and privileges, in- 
cluding the interest and penalties accrued on the taxes, both city and 
State, exceeded the bid of the purchaser by less than two hundred dol- 
lars, the bid being two thousand dollars and the said incumbrances Iess 
than twenty-two hundred dollars; but it is shown that the purchaser, a 
few days after the sale, paid the city taxes, amounting to six hundred 
and seventy-five dollars, with the sum of four hundred dollars expended 
in cash and city scrip or warrants receivab‘e for taxes. The ranking 
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mortgage ($615) an and the State taxes, penalties, etc., ($827 32) amount to 
$1442 32; and the question presented by plaintiff's counsel is, can the 
purchaser avail himself of the sum paid by him to the city, or must the 
case be decided upon the facts as they are shown to have existed on the 
day of sale, showing a deficit of $117 32. 

It should be remarked that the certificate of mortgages did not specify 
the interest and penalties on the unpaid taxes, and that the amounts in 
said certificate do not appear to correspond exactly with the amounts in 
the statements embraced in the settlement; yet the law imposed both 
interest and penalties. We think, under the circumstances of this case, 
the plaiatiff has no legal cause to defeat the sale. He is not injured, as 
the claims bearing the privilege are extinguished. And it is not clear 
that the incumbrances which had preference over the claim of the pur- 
chaser were made by the certificate of mortgages to appear greater than 
the bid. As presented by both parties these incumbrances, as contained 
in the certificate, were less than the bid, and it is only by adding the 
interest and penalties that they are made to exceed it. Under such a 
state of facts, we think the purchaser is entitled to the benefit of the 
payments made by him, and that the sale is a good one as to the debtor 
in the execution. 

Judgment affirmed. 

Rehearing refused. 


No. 6241. 


SuccESSION OF ANAIS PLANTEVIGNES, WIFE OF LovEL Lepovux. OPpPposiTION 
To FrnaL TABLEAU AND RULE FOR ADDITIONAL SECURITY. 


Mrs. Anna Ledoux, testamentary executrix of Amaron Ledoux, being a creditor of 
the community which existed between the deceased, Anais Plantevignes, and 
her husband, and this succession consisting only of community property, her 
claim was properly placed on the account. 

The sureties on the bond of the administrator are shown to be insufficient. The 
rule requiring additional security on the bond of the administrator should be 
made absolute. 

The children of the deceased are her heirs, and they are in no sense mortgage ecred- 
itors of this succession; their mother owed them nothing; by succession they 
succeeded to her rights. Whatever claims they have against their father on ac- 
count of paraphernal funds of their mother disposed of by him they ean not 
set up in this settlement of the succession of their mother. 

As the heirs have not renounced the community, they can not compete with a cred- 
itor of community for the funds in question, nor will they be permitted to set 
up in this controversy their mortgage rights against their father on account of 
paraphernal funds due by him to their mother. 

As the account filed only includes part of the assets of the succession, the court a 
qua manifestly erred in accepting it as a final account and ordering the admin- 
istrator to be discharged from further duty. 


PPEAL from the Parish Court, parish of Pointe Coupée. Bonachaud, 
J. Edward Phillips and Robert Montgomery, for plaintiff on rule and 
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appellant. Yost & Harris, for the administrator, appellee. A. L. Mahou- 
deau, for the emancipated minor heirs of the deceased Anais Plante- 
vignes. 

Wyty, J. Mrs. Anais Plantevignes, wife of Lovel Ledoux, died in 
April, 1866, leaving a successicn consisting of community property upon 
which her surviving husband administered. 

Mrs. Anna Ledoux, testamentary executrix of Amaron Ledoux, shown 
to be a creditor for eleven hundred dollars of the community which 
existed between Mrs. Anais Plantevignes and Lovel Ledoux, took a rule 
upon the administrator of this succession requiring him to give addi- 
tional security, the sureties on his bond not being solvent or sufficient 
to secure the said bond. 

She also opposed the final account rendered by this administrator be- 
cause it was incomplete, only a small part of the assets of the succession 
being placed thereon; also because Jules, Aristide, and Estelle Ledoux, 
heirs of the deceased, are improperly placed on said account as mort- 
gage creditors. 

Subsequently, these heirs also filed an opposition, denying that Mrs. 
Anna Ledoux, testamentary executrix of Amaron Ledoux, is a creditor 
of the community which existed between their mother and father, and 
they prayed that this claim be stricken from the account. 

The various issues were cumulated and tried together. The court 
gave judgment dismissing the rule for additional security, also the op- 
position of Mrs. Anna Ledoux, testamentary executrix, and homolo- 
gating the final account of the administrator, ordered his bond to be 
canceled, and that he be discharged from his trust. 

From this judgment Mrs. Anna Ledoux, testamentary executrix, has 
appealed. 

The proceedings are quite irregular; but as it is the interest of all 
parties that the litigation should be settled without.additional expense 
and delay, we will consider the issues involved in this controversy and 
decide them. 

The evidence satisfies us that Mrs. Anna Ledoux, testamentary execu- 
trix of Amaron Ledoux, is a creditor of the community which existed 
between the deceased and her husband, Lovel Ledoux, for eleven hun- 
dred dollars; and as this succession consists only of community prop- 
erty, this claim was properly placed on the account. The sureties on the 
bond of the administrator for twelve thousand dollars are shown to be 
insufficient. The rule requiring additional security on the bond of the 
administrator should be made absolute. 

The children of the deceased are her heirs, and they are in no sense 
mortgage creditors of this succession; their mother owed them nothing; 
by succession they succeeded to her rights. Whatever claims they have 
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against their father on account of paraphernal funds of their mother 
disposed of by him they can not set up in this settlement of the suc- 
cession of their mother. As they have not renounced the community, 
these heirs can not compete with a creditor of community for the funds 
in question, nor will they be permitted to set up in this controversy their 
mortgage rights against their father on account of paraphernal funds 
due by him to their mother. 

As the account filed only includes part of noe assets of the succession, 
the court manifestly erred in accepting it as a final account and order- 
ing the administrator to be discharged from further duty. 

It is therefore ordered that the judgment appealed from be annulled, 
and it is decreed that Mrs. Anna Ledoux, testamentary executrix, be 
recognized as a creditor, as stated in the account; that the rule taken for 
additional security be made absolute; that the claims of Jules, Aristide, 
and Estelle Ledoux, as mortgage creditors, be stricken from the account; 
that the account of the administrator be disallowed, and that he render 
a full and complete account of all the property placed under his admin- 
istration within ninety days after this judgment becomes final. It is 
further ordered that appellees pay costs of both courts. 


No. 5955. 
SUCCESSION OF WILLIAM N. MERCER. 


When posterior testaments do not expressly revoke prior ones, they must all be exe- 
cuted, unless the last tacitly revoke the first; but in the latter case the last pre- 
vail, since the testament is essentially the expression of the last will of the tes- 
tator. 

The doctrine that because the first will of the testator is not expressly and uncon- 
ditionally revoked by the testator in the second will therefore the first will in its 
entirety remains in full force is not tenable, for by the provisions of article 1691 
of the Civil Code wills are revoked tacitly as well as expressly. 

Tacit revocation results from some other disposition of the testator or from some 
act which supposes a change of will. When, therefore, by the first will in the 
ease before this court the testator constituted Celestine Eustis legatee for one 
thousand pouhds and by the second a legatee for five hundred pounds, there 
was a tacit revocation. There was a confliction between the provisions of the 
two wills in regard to the amount of the legacy, the provision of the last will 
showing the intention to bestow upon the legatee five hundred pounds and not 
one thousand pounds. 

In the cases of Mrs. Ximino and the minor, Anna Ximino, and the two asylums, no 
change was made in the legacies by the last will. This shows only the intention 
of the testator repeated in the second will that these legatees should receive the 
legacies granted by the first will. 

Upon no sound principle of reasoning can it be maintained that when anterior or 
preceding testaments are not expressly and entirely revoked by subsequent ones 
all the provisions of all the testaments have effect, and that in such cases there 
is a cumulution of the legacies contended for by the opponents in this case. 


PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
J. B. Eustis & Lazarus, for Celestine Eustis, Antonio de Ximino and 








NEW ORLEANS, MAY, 1876. 565 


Succession of Mercer. 








wife, and Helen Cammack de Ximino, opponents and appellants. Charles 
G. Ogden, for St. Mary and St. Elizabeth Asylums, opponents and appel- 
lants. TJ. H. Kennedy and William H. Hunt, for Pierce Butler, executor 
and universal legatee, appellee. 

TaLIAFERRO, J. The testator left a large estate, and, having no forced 
heirs, disposed of the whole of it by testamentary dispositions, made at 
different times, in the forms of wills and codicils. He appointed execu- 
tors. The controversy in this case has arisen from a disagreement be- 
tween the executors in regard to the interpretation of the provisions of 
the wills and codicils. 

The account of Pierce Butler, one of the executors, was filed on the 
fifteenth of January, 1875, that of Wilmer Shields, the other executor, 
was filed on the twenty-first of January, 1875, and on the eleventh of 
February following was homologated so far as not opposed. The tableau 
of Butler, so far as not opposed, was homologated on the second of Feb- 
ruary, 1875. The tableau of Butler is opposed by Shields, Celestine 
Eustis, and Ellen and Anna de Ximino. 

The executor Shields opposes the tableau of his co-executor in this, 
that he is thereon placed as legatee entitled to five thousand dollars, 
whereas he is entitled to twenty thousand dollars; that he is further 
placed on the tableau of Butler as entitled to one hundred shares of the 
capital stock of the Gaslight Company, when he is entitled to two hun- 
dred shares of that stock. He alleges, further, that he is entitled, under 
the wills, to the commissions allowed executors by law. He prays that 
his own tableau he homologated, or that the one presented by his co-ex- 
ecutor be amended so as to conform to his own, and so as to allow him 
twenty thousand dollars instead of five thousand dollars, and two hun- 
dred shares of stock of the Gaslight Company instead of one hundred 
shares. 

Celestine Eustis opposes the tableau of distribution presented by Butler 
on the ground that she is set down on his tableau as a legatee for twenty- 
five hundred dollars, whereas by the various testamentary dispositions 
of the testator she is entitled to fifteen hundred pounds sterling or the 
equivalent in gold, equal to seventy-five hundred dollars. 

Ellen Cammack, wife of Antonio de Ximino, and the latter as guardian 
of his minor child, Anna Ellen de Ximino, oppose the tableau of Butler 
on the ground that the wife and the minor are each placed on it as lega- 
tee for twenty-five hundred dollars, whereas by the various wills and 
codicils of the testator they are entitled to five thousand dollars each, 
or one thousand pounds sterling. 

Shields’ account and tableau is opposed by the other executor on 
several grounds, the chief ground, however, being that by an erroneous 
interpretation he has regarded legacies as expressed in subsequent 
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testamentary dispositions just as they were in former dispositions as cu- 
mulative, and entitling the legatees to larger amounts than was intended 
by the testator; the executor, Butler, contending that the testator’s be- 
quests by subsequent acts of last will are mere repetitions of his pur- 
pose where the former dispositions do not conflict with the latter. 

Judgment was rendered in the court below in favor of the account filed 
by the executor Butler. The one filed by the other executor, Shields, was 
rejected, the opposition thereto by Butler being sustained, and an order 
was rendered that the funds of the succession be distributed in con- 
formity with the account and tableau presented by the executor Butler. 

Appeals were taken from this judgment by Celestine Eustis, Helen 
Cammack, wife of Antonio de Ximino, and by the latter as natural tutor 
of nis minor child, Anna Ellen de Ximino, and also by the St. Mary Asy- 
lum and the St. Elizabeth Asylum, interested as legatees. 

On the eleventh of April, 1866, the testator, W. Newton Mercer, exe- 
euted a will declaring that “I, W. Newton Mercer, of Laurel Hill, in 
Adams county, Mississippi, do make and declare this my last will and 
testament, revoking all other wills and codicils, bequests, or legacies.” 
He executed a will on the twenty seventh of April, 1869, in which he de- 
clares as follows: “I, W. Newton Mercer, formerly of Laurel Hill, Mis- 
sissippi, but now of New Orleans, in Louisiana, do make and declare this 
to be my last will and testament, revoking and annulling all other wills 
and codicils of previous dates in conflict or at variance with it.” 

Subsequently, by various codicils executed at different times, he made 
a few changes in the dispositions expressed in his last will, made some 
additional bequests, and supplied omissions that had occurred in exe- 
cuting his last will and testament, and, in a few instances, added explana- 
tions in reference to his purposes and intentions. 

The article 1693 of our Civil Code declares that “ posterior testaments 
which do not in an express manner revoke the prior ones annul in the 
latter only such of the dispositions there contained as are incompatible 
with the new ones, or contrary to them, or entirely different.” This arti- 
cle is in substance the same as article 1036 of the Napoleon Code, from 
which it is derived. 

The learning and research of the counsel representing the executor 
Butler have shown us clearly that from the interpretation given to this 
article by the jurisprudence of France, when posterior testaments do not 
expressly revoke prior ones they must all be executed, unless the last 
tacitly revoke the first; but that in the latter case the last prevail, since 
the testament is essentially the expression of the last will of the testator. 
The doctrine that because the first will of the testator is not expressly 
‘and unconditionally revoked by the testator in the second will therefore 
the first will in its entirety remains in full force, is not tenable, for by the 
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provisions of article 1691 of the Civil Code wills aré revoked tacitly as 
well as expressly. Tacit revocation results from some other disposition 
of the testator, or from some act which supposes a change of will. When, 
therefore, by the first will, in the case before us, the testator constituted 
Celestine Eustis legatee for one thousand pounds, and by the second 
a legatee for five hundred pounds, there was a tacit revocation—there 
was a confliction between the provisions of the two wills in regard to the 
amount of the legacy; the provision by the last will showing the inten- 
tion to bestow upon the legatee five hundred pounds and not one thou- 
sand pounds. In the case of Mrs. Ximino and the minor Anna Ximino 
and the two asylums, no change was made in the legacies by the last 
will. This shows only the will of the testator repeated in the second 
will that these legatees should recover the legacies granted by the first 
will. Upon no sound principle of reasoning do we see, can it be main- 
tained that where anterior or preceding testaments are not expressly and 
entirely revoked by subsequent ones all the provisions of all the testa- 
ments have effect, and that in such cases there is a cumulation of the 
legacies, as contended for by the opponents in this case. We think the 
ease clearly with the executor Butler, and approve the able judgment of 
the court a qua. 

It is therefore ordered that the judgment of the district court be af- 
firmed with costs. 

Rehearing refused. 


No. 4890. 
DanreEL & JamMEs D. Epwarps vs. EpGgar Marin. 


The proposition is incorrect that if one obtains an order for a suspensive appeal 
and fails to complete it and to prosecute it he can not afterward take a devolu- 
tive appeal. 

If one abandons an appeal after the jurisdiction of the appellate court has attached 
he can not afterward appeal, but a failure to complete the suspensive appeal 
does not preclude the party from taking a devolutive appeal within the year 
after the judgment. 

In this case, the surety given on the suspensive appeal bond having been declared 
not good, the appellant was authorized to take a devolutive appeal. 

The defendant is a resident of the parish of Plaquemines,and should have been 
sued at his domicile. The act No. 64 of 1876, which authorizes property to be se- 
questered, ete., and defendant cited where the property to be sequestered, ete., 
is found, is not applicable to this case. This suit was instituted in 1872, long be- 
fore the passage of said law, and can not be affected by it. The court did not 
have jurisdiction of the case when it was filed, nor when the judgment was ren- 
dered. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Hornor & Benedict, for plaintiffs and appellees. Sambola & Ducros, 
for defendant and appellant. 
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On Morton To Dismiss. 


LupELINnG, C. J. A motion to dismiss this appeal has been made on the 
ground that a suspensive appeal having been granted and the amount of 
the bond fixed in the order of appeal, and said bond having been given 
and set aside on account of the worthlessness of the security, and there 
being nothing of record to show the inability of appellant to give bond 
for a suspensive appeal, he can not afterward take a devolutive appeal. 

The proposition is, that if one obtains an order for a suspensive appeal 
and fails to complete it and to prosecute it he can not afterward take a 
devolutive appeal. 

We do not understand that to be the law. If one abandons an appeal 
after the jurisdiction of the appellate court has attached he can not af- 
terward appeal, but a failure to complete the suspensive appeal does not 
preclude the party from taking a devolutive appeal within the year after 
judgment. 

In this case the surety given on the suspensive appeal bond having 
been declared not good, the appellant was authorized to take a devolu- 
tive appeal. 2 An. 628, Gibson vs. Selby; 11 La. 382; 15 An. 116. 

It is therefore ordered that the motion to dismiss the appeal be over- 
ruled. 


ON THE MERITS. 


The plaintiff sued the defendant in the parish of Orleans, and, claim- 
ing a privilege, sequestered some sugar in the city of New Orleans to se- 
cure the payment of his claim. 

The defendant urged several defenses. It is necessary to notice only 
one of them, to wit: that the court a qua was without jurisdiction ratione 
persone. 

The defendant is a resident of the parish of Plaquemines, and should 
have been sued at his domicile. C. P. 162; 26 An. 300, 530. The plaintiff 
refers the court to the act No. 64 of 1876, which authorizes property to 
be sequestered, etc., and defendant cited where the property to be se- 
questered, etc., is found, and thinks that statute controls this case. 

This suit was instituted in 1872, long before the passage of said law, 
and can not be affected by it. The court did not have jurisdiction of 
the case when it was filed, nor when the judgment was rendered. 21 
An. 755. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment in favor of the defendant, rejecting 
the plaintiff's demands with costs of both courts. 
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No. 6142. 


S. M. Rout ET au. vs. Citizens’ Bank. 
- 


Whether, when the Citizens’ Bank foreclosed its mortgage, on the fourteenth of 
March, 1874, and was enjoined by the heirs of Routh on various grounds, the ad- 
judication of the community property to Widow Routh in December, 1870, was 
regular or not, said widow was in possession, and she was proceeded against as 
tutrix and individually. The mortgage imported a confession of judgment and 
contained the pact de non alienando. 

If Mrs. Pauline Percy, one of the heirs, was not authorized by her husband to make 
the waiver of notice of seizure, ete., she purchased at said sale, and her husband 
authorized and assisted her-to make the purchase. She is estopped therefore 
from denying the regularity of the notice of seizure, ete. 

If the mortgage notes were prescribed, it was the duty of the tutrix to plead pre- 
scription, and she may be responsible to the heirs for her neglect, but this is no 
cause to annul a sale under the judgment rendered on the notes. 

As to the want of service of a notice of the order of seizure and sale on the tutrix, 
it is alleged that the notice was not addressed to any one, and the tutrix signed 
it without affixing the word tutriz after her name. But the widow was sued indi- 
vidually and as tutrix. The title of the suit is given, and then the usual notice 
of the order of seizure and sale. 

This was delivered to the sheriff, who obtained the signatures of the widow and of 
the heirs of age present to the following waiver, written at the bottom of the 
notice: ““ We and each of us do hereby waive service and all legal delays or form- 
alities ;” and on the same day he served it on the curator ad hoc of one of the 
heirs, who was absent. 

There is no law which requires this notice to be addressed to any one, nor is there 
any force in the objection that the tutrix failed to add to her signature the word 
tutrix. She had the right to waive the formalities, and she manifestly intended 
to waive them, individually and as tutrix. But, be that as it may, the prescrip- 
tion of five years pleaded against any informalities connected with or growing 
out of the sale must be maintained. 


PPEAL from the Thirteenth Judicial District Court, parish of Tensas. 
A Hough, J. Mayo & Spencer and Drake, for plaintiffs and appellees. 
Labatt, Aroni & Clinton and Armand Pitot, for defendants and appel- 
lants. 

LupE1inG, C. J. On the first of February, 1858, Stephen M. Routh, Sr., 
executed a mortgage on his Palmetto and Routhwood plantations to se- 
cure sixty-five thousand dollars, evidenced by thirteen promissory notes 
made to the order of R. W. Estlin & Co. The mortgage was made in 
favor of any holder or holders of the notes, and contained the pact de 
non alienando, and imported a confession of judgment. Estlin & Co. 
subsequently transferred these notes, by authentic act, to the Citizens’ 
Bank. in 1858 8S. M. Routh died, leaving ten children, two majors and 
eight minors. In November his widow, A. E. Routh, qualified as natural 
tutrix of her minor children. The Routhwood plantation was the sepa- 
rate property of Stephen M. Routh; all other properties in his possession 
when he died were community property. 

In December, 1860, the community property was adjudicated to the 
widow, with the exception of the interests of three of the heirs, who at 
that time were of age. 

43 
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On the twenty-second day of December, 1868, the Citizens’ Bank ob- 
tained an order of seizure and sale against the said plantation, and at 
the sale the bank bought the property. On the first of June, 1869, the 
bank sold the two plantations to S. M. Routh, Jr., Horatio P., Job R., 
Alice, Clarence, Octo, Charles B. Routh, and Pauline Routh for the sum 
of fifty thousand dollars, five thousand dollars cash, and the balance on 
a credit, for which notes were given, secured by a mortgage on the plan- 
tations. It was stipulated in the deed by the purchasers that the minor 
heirs were to have the benefit of the purchase equally with the other 
heirs of Routh who bought. _ 

Having failed to pay the notes given for the consideration of the price, 
the bank again foreclosed the mortgage on the fourteenth of March, 1874, 
and on the eighteenth of March all the heirs of S. M. Routh, Sr., enjoined 
the sale on the following grounds, to wit: that a part of the property 
mortgaged had been the separate property of their father; that the ad- 
judication of the community property was null and void, for various rea- 
sons stated; that at the time the bank foreclosed the first mortgage 
Charles B. Routh, Ernest Routh, and Amelia Routh were minors, and 
the notes of the bank were prescribed, and the minors were not affected 
dy the acts of the tutrix in waiving demand and notice of seizure in the 
suit to foreclose the mortgage, and that the tutrix could not in any man- 
ner revive the extinct notes; that at the time Pauline Routh accepted 
service of notice, etc.,in said suit, she was not authorized by her husband 
to do so; that therefore the sale did not divest the title of said four heirs, 
and the purchasers did not acquire title to the whole of said plantations, 
and they ask for a diminution of the price to thirty thousand dollars, 
being six tenths of the whole, and this amount they allege they have 
paid. 

Whether the adjudication of the community property was regular or 
not, the widow was in possession, and she was proceeded against as tu- 
trix and individually. The mortgage imported a confession of judgment, 
and contained the pact de non alienando. 

If Mrs. Pauline Percy was not authorized by her husband to make the 
waiver of notice of seizure, etc., she purchased at said sale, and her hus- 
band authorized and assisted her to make the purchase. She is estopped 
from denying the regularity of the notice of seizure, etc. If the notes 
were prescribed, it was the duty of the tutrix to plead prescription, and 
she may be responsible to the heirs for her neglect, but this is no cause 
to annul a sale made under the judgment rendered on the notes. 

As to the want of service of a notice of the order of seizure and sale 
on the tutrix, it is alleged that the notice was not addressed to any one, 
and that the tutrix signed it without affixing the word tutrix after her 
name. 
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The widow was sued individually and as tutrix. The title of the suit 
is given, and then follows the usual notice of the order of seizure and 
sale. This was delivered to the sheriff, who obtained the signatures of 
the widow and of the heirs of age present to the following waiver, written 
at the bottom of the notice: “We, and each of us, do hereby waive ser- 
vice and all legal delays and formalities,” and on the same day he served 
it on the curator ad hoc of one of the heirs who was absent. 

There is no law which requires this notice to be addressed to any one. 
Nor do we see any force in the objection that the tutrix failed to add to 
her signature tutriz. She had a right to waive the formalities, and she 
manifestly intended to waive them individually and as tutrix. But, be 
that as it may, the prescription of five years pleaded against any inform- 
alities connected with or growing out of the sale must be maintained. 
C. C. 3548. As to the notice of the order of seizure and sale, it was 
served upon Ann Eliza Routh, who was the tutrix. This is proved by 
her signature written at the bottom of the notice. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed, and that there be judgment in favor of the Citizens’ 
Bank dissolving the injunction, with five hundred dollars damages 
against the plaintiffs in injunction, and for costs in both courts, and that 
there be judgment in favor of the Citizens’ Bank against the mortgagers 


for the amount of the debt described in the answer, to wit: $38,787 51, 
with eight per cent interest from the eighteenth of December, 1872, and 
five per centum thereon as attorney’s fees, and that the mortgage be 
recognized and made executory on the property described in the act of 
mortgage. 

Rehearing refused. 
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No. 904. 


Succession OF JOHN F. MILLER. OpposiTion oF Mrs. Corpesia D. 
WHEELER TO THE APPLICATION OF THE PUBLIC ADMINISTRATOR TO BE 
APPOINTED TESTAMENTARY EXECUTOR. 


As heir the opponent took possession of the estate, having been formally put in 
possession by one, at least, of the executors. The succession is not only not va- 
cant, but there is no succession to administer, the heir thereof having posses- 
sion of the same. 

PPEAL from the Parish Court, parish of St. Martin. Castille,J. Rk. 
L. Belden and E. Simon, for the public administrator, appellee. J 

A, Breaux, for opponent and appellant. 

Morean, J. John F. Miller died in 1857. He left a will and appointed 
John Moore and C. Voorhies executors thereof. 

His niece and only heir, as the record shows, was put in possession of 
the estate since 1859. 

The public administrator applied for the administration of the estate 
upon the ground that it remained unsettled. He is opposed by Mrs. 
Cordelia Wheeler, the niece and heir of Miller. The parish judge ap- 
pointed the public administrator to take charge of the estate. Mrs, 
Wheeler appeals. 
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The public administrator moves to dismiss the appeal on the ground 
that the appellant moved for and obtained a suspensive appeal, and 
that a suspensive appeal does not lie from a judgment appointing an 
administrator. Whether the appeal granted was suspensive or not is a 
matter of no consequence here. It is sufficient for us to know that the 
appeal is before us. 

‘The motion to dismiss is denied. 

On the merits, it is evident that there is nothing for the public admin- 
istrator to administer upon. As heir, the opponent took possession of 
the estate, having been formally put in possession by one, at least, of the 
executors. 

The public administrator says in his testimony that he represents no 
one in this controversy except himself as public administrator, presum- 
ing that Mr. Miller’s succession is vacant. 

The succession is not only not vacant, but there is no succession to 
administer, the heir thereof having possession of the same. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the parish court be avoided, annulled, and reversed; that the opposition 
of Mrs. Cordelia Wheeler be maintained; that the application of the pub- 
lic administrator be dismissed, and that he pay the costs in both courts.. 


No. 958. 


ALFRED Moss vs. JAMES Munn & Co. 


In this case the plea in compensation and reconvention, being based upon a claim 
for damages arising from a seizure in a matter altogether disconnected from 
the plaintiff's demand and an open account against the plaintiff, can not be 
maintained. 


PPEAL from the Eighth Judicial District Court, parish of Calcasieu. 
Morgan, J. F. Perrodin, for plaintiff and appellant. Lewis Lévéque, 
for W. H. Kirkman, defendant and appellee. 

Lopeine, C. J. This is a suit on an account for $419 42, and on a due 
bill for $80 89, against the commercial firm of James Munn & Co. 

The defense is a general denial and a plea in compensation and recon- 
vention. 

The evidence establishes the demand of the plaintiff, dehors the ad- 
mission by the plea of compensation. The plea in compensation and re- 
convention is based upon a claim for damages arising from a seizure in 
a matter altogether disconnected from the plaintiff's demand and an 
Open account for $175 against the plaintiff. The claim for damages al- 
leged to have arisen in another suit can not be pleaded ‘in compensation 
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mission as to what the absent witness would swear if present. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and, proceeding to render such judgment as should have been 
rendered, it is ordered that the plaintiff have judgment against the de- 
fendants, in solido, for the sum of $500 31, with five per cent per annum 
interest from judicial demand, and costs, subject to a credit of one hun- 
dred and seventy-five dollars, and that the defendant pay costs of ap- 
peal. 


BENJAMIN A. SMITH, ADMINISTRATOR, VS. FANNIE ANDERSON, WIFE, ET AL. 






An appeal lies from an interlocutory order, only when it works an irreparable in- 

jury, and no injury of this kind can be seen to arise from the continuing of a 
case from one term to another. 
PPEAL from the Eighth Judicial District Court, parish of St. Landry. 

John N. Ogden, Acting Judge. Henry L. Garland, for plaintiff and 

appellant. John E. King, B. A. Martel & Hudspeth, for defendants and 
appellees. 

Morean, J. This is an appeal from an order of the district judge con- 
tinuing the case. | 

These orders are within the discretion of the district judge. Even if 
we could interfere, the case has been continued, and the reversal of the 
judgment would amount to nothing. Besides, this is an interlocutory 
order. An appeal lies from an interlocutory order, but only when it 
works an irreparable injury. We see no irreparable injury which can 
arise from the continuing of a cause from one term to another. 
Appeal dismissed. 





No. 945. 


D. W. Roxserts vs. M. T. Gorpy, SHERIFF, ET AL. 






Plaintiff, a printer by occupation, and the keeper of a ferry, has no right to claim 
the benefit of the homestead act of 1852, and to enjoin on that ground the execu- 
tion sale of certain lots occupied by him in the unincorporated town of Berwick 
and embracing about three acres and a half. 





‘4 PPEAL from the Third Judicial District Court,parish of St. Mary. 
Train,J. B. F. Winchester, for plaintiff and appellee. W. B. Mer- 

chant and D. Caffery, for defendant and appellant. 

Wyty, J. Plaintiff enjoins the sale by‘executory process of the lots of 
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ground occupied by him in the unincorporated town of Berwick, embrac- 
ing about three and a half acres, on the ground that they are exempted 
from seizure by the homestead act of 1852. 

Plaintiff is by occupation a printer, and he is also the keeper of a ferry. 
We find nothing in this case entitling plaintiff to the benefit of the home- 
stead act of 1852. See 26 An. 645. 

- It is therefore ordered that the judgment herein maintaining the in- 
junction be annulled, and that the injunction be dissolved and the suit 
dismissed with costs of both courts. 





No. 835. 
Davinson B. Penn vs. JoHN Evans, Jr. 


The evidence shows that the defendant owns property in this State. Under the laws 
and the jurisprudence of this State that is sufficient to authorize an absentee to 
be sued therein. 

The principle, often decided, that one for whom a contract is made is presumed to 
have ratified it unless he repudiates it, applies to principals—to the parties to 
be bound; but it can have no application to joint agents as to the ratification of 
the separate act of one by the other. It is their acts and not their non-action 
which can bind their principals. 

PPEAL from the Eighth Judicial District Court, parish of St. Landry. 
Morgan, J. Henry L. Garland, for plaintiff and appellant. Joseph M- 


Moore and Lewis Brothers, for defendant and appellee. 
On Motion to Dismiss. 


Howe11, J. A motion is made to dismiss the appeal in this case on 
the ground that the certificate appended to the transcript is not signed 
by the clerk. 

This is not a cause of dismissal, being the result of the negligence of 
the clerk, but until the record is complete we can not properly dispose 
of the appeal. C.P., article 898. 

It is therefore ordered that the motion to dismiss be denied, and that 
the case be continued in order to complete the certificate of the clerk. 


On THE MERITS. 


Lupe.ine, C. J. The plaintiff sued defendant to render him personally 
responsible for a note of $1129 56, executed by P. F. Keary in favor of 
Joseph Hoy & Co. + 

The plaintiff further prays for foreclosure of a mortgage alleged to 
have been executed on the seventeenth of June, 1871, by the agents of 
defendant upon a piece of property in St. Landry. The proceedings at 
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first were via executiva, but, having been enjoined, were changed to the 
via ordinaria, and a curator ad hoc was appointed to represent the ab- 
sent defendant. 

The curator ad hoc excepted to the right of action against defendant 
on the ground that the defendant is a resident of Mississippi and must 
be sued at his domicile; that he has an agent in this State residing in the 
parish of Rapides, where he should be sued if suable in this State, and 
that having an agent in this State no curator ad hoc could represent him. 

The evidence shows that the alleged agent of defendant, William Y. 
Keary, had not authority to represent defendant in suits; his authority 
was to sign bonds and make affidavits. The evidence shows that the 
defendant owns property in this State. Under the law and the jurispru- 
dence of this State that is sufficient to authorize an absentee to be sued 
in Louisiana. C. P. 116, 964; C. C. 51; 18 An. 209; 19 An. 36; 2 An. 1010; 
6 An. 220. 

The view we have taken of this case renders it unnecessary to notice 
particularly the bills of exceptions to the rulings of the court a qua in 
relation to reception of evidence, which we think were correct. 

On the merits the facts seem to be as follows: On the ninth of March, 
1869, John N. Evans, Jr., (who had obtained a judgment against Susan 
Keary decreeing the sale of the property now alleged to be subject to 
the mortgage claimed by plaintiff) executed a notarial power of attorney, 
by which he constituted Patrick F. Keary and William V. Keary his 
agents, to buy and sell, to incumber and hypothecate, to contract loans 
and create debts, etc., and more particularly to d> any thing in reference 
to said judgment. On the same day, by act sous seign privé, Evans au- 
thorized and instructed his said agents to pay out of the proceeds of the 
sale which was to be made under his said judgment against Susan Keary 
unto Joseph Hoy & Co. the amount of advances made by them to the 
said P. F. Keary, as shown by act of pledge dated the twenty-eighth of 
February, 1868, and which the said Evans recognized as valid and bind- 
ing as if made by himself. The notes thus pledged seem subsequently 
to have been placed in the possession of Evans, who obtained judgment 
on them, and, at a sale under said judgment, the property mortgaged to 
pay said notes was purchased by Evans. The debt held by the plaintiff 
is the same which P. F. Keary contracted toward Joseph Hoy & Co., and 
to secure which the pledge aforesaid had been made. The defendant 
ought not to be allowed to keep the property which secured the pledged 
notes and refuse to pay the debt for whose security the pledge was 
created, 

The pretensions of plaintiff to a mortgage are based upon the act of 
mortgage executed by William V. Keary, one of the joint agents of 
Evans. The mandate from Evans is to William V. Keary mt P. F. 


\ 
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Keary, who jointly could act, but not separately. Had the principal in- 
tended to confer the power on his agents to act separately, he would 
have so said, but the contrary of this is manifested when he says W. V. 
Keary and P. F. Keary may do certain acts. They have not acted, nor 
has Evans, the principal, ever ratified the act of W. V. Keary. 4 M. 78; 
2 La. 275; 10 An. 621. 

But it is contended that P. F. Keary, the co-agent, was informed of 
the act of his co-agent, that a copy of the act of mortgage was sent to 
him for his signature and was found among his papers after his death 
unsigned, and therefore he ratified the act. We think the inference to 
be drawn from these circumstances is that he refused to sign the act or 
to concur with his co-agent. The principle, often decided, that one for 
whom a contract is made is presumed to have ratified it unless he repu- 
diate it when informed of it, applies to principals, to the parties to be 
bound, but it can have no application to joint agents; it is their acts, and 
not their non-action, which can bind their principals. We think, there- 
fore, that the act of mortgage was invalid. 

It is therefore ordered that the judgment of the lower court be af- 
firmed, costs of appeal to be paid by the appellant. 







No. 934. 


JaMEs S. RopicHaub, PRESIDENT PoLice Jury, vs. THos. W. NELSON ET AL. 


The judgment sought to be annulled was rendered in 1873. This action to annul 
was brought in 1875. The time in which it could have been attacked had passed. 
PPEAL from the Third Judicial District Court, parish of St. Martin. 

Train, J. M. Voorhies, District Attorney pro tem., for plaintiff and 
appellant. Fred. Gates, for defendants and appellees. 

Moraan, J. In 1873 Thomas Nelson obtained judgment against the 
parish of St. Martin upon two promissory notes, drawn and subscribed 
by A. Duperier, in his capacity of president of the police jury of that 
parish. The board of assessors were, at the same time, ordered to as- 
sess and collect a tax to pay the judgment. 

In 1875, long after the judgment aforesaid had become final, plaintiff 
instituted this suit attacking the judgment in nullity, and obtained an 
injunction on the grounds— 

First—That the judgment is null for causes which appertain to the 
merits of the question tried, and apparent on the face of the records. 

Second—Because the notes. upon which the judgment was obtained 
were drawn by A. Duperier, without the authority of the police jury, and 
in contravention of law. 
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Third—-Because, admitting that delegation of power to Duperier, the 
notes were null and void and without legal existence, because issued in 
direct contravention of law. 

- Fourth—Because the proper parties were not before the court. 
' All these defenses might have been made in the first suit, and de- 
fendant’s exception was properly maintained. 26 An. 35, 41. 

The judgment was rendered in 1873. This action to annul it was 
brought in 1875. The time in which it could have been attacked had 
passed. 

Judgment affirmed. 


No. 966. 
StTaTE oF Lovistana vs. Louis RovussEav. 


Under the first section of act No. 94 of the acts of 1873, which fixes the qualifications 
of jurors, the judge a quo had the discretionary power to decide whether a juror 
was incompetent to sit in this case on account of his ignorance of the English 
language. 


PPEAL from the Eighth Judicial District Court, parish of St. Landry, 
Morgan,J. Criminal case. Ferréol Perrodin, District Attorney, for 


the State, appellee. George H. Wells, for defendant and appellant. 

Morean, J. The defendant, convicted of murder, appeals from the 
sentence which condemns him to be hung. 

He relies upon us to reverse the decree against him because he says 
the court erred, when impaneling the jury, in setting aside ex proprio 
motu, without any challenge, the juror Samuel Cart, solely on account of 
his want of familiarity with the English language. 

His bill of exceptions to the ruling of the court recites that “on the 
impaneling of the jury, Samuel Cart, a juror, regularly drawn and sum- 
moned on the regular venire of the jury drawn and summoned for said 
term of said court, was regularly called to the stand and sworn upon his 
voir dire, and examined concerning his qualifications to act as a juror on 
the trial of said cause. And on such examination it appearing that the 
juror’s native tongue was French, and that he declared himself not suf- 
ficiently familiar with the English language to clearly understand the 
testimony of witnesses, argument of counsel, and the charge of the court 
to be given and made in the English language on the trial of said cause, 
the State, by the district attorney, thereupon stated to the court that he 
would leave it to the court to decide whether the said juror had sufficient 
understanding of the English language to render him competent to serve 
as a juror on the trial of said cause. And, thereupon, before any order 
of said court being rendered in the premises, the said defendant and 
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that he would insist, and did insist, that the State, by the district attor- 
ney, should either accept said juror or challenge him peremptorily or 
for cause, and that in case of challenge of said juror by the State for 
cause, he, the said prisoner, reserved the right to traverse such challenge. 
And thereupon the court, after further examination of said juror touch- 
ing his understanding of the English language, declared that in the 
opinion of the court the said juror did not understand the English lan- 
guage sufficiently to render him competent to serve as a juror on the 
trial of said cause, and thereupon ordered the said juror to stand aside 
for that reason, and the said juror was so set aside by the court without 
any challenge to said juror either peremptorily or for cause having been 
made by the State through the district attorney.” 

The law, we think, justifies the action of the judge. Section one of 
act No. 94 of 1873, which fixes the qualifications of a juror says that 
“nothing in this section shall be so construed as to deprive the judges of 
this State of the discretion to decide upon the competency of jurors in 
particular cases when, from any physical infirmity, or from relationship 
within the fourth degree, to be computed according to the civil law, or 
from ignorance of the English language and inability to understand the 
same when read or spoken, or other cause, the juror may be incompetent 
to sit upon the trial of any particular cause.” 

Under this statute the judge of the district court could not be deprived 
of the discretion of deciding upon the competency of the juror. He did 
decide, and his decision is conclusive. 

Judgment affirmed. 


No. 903. 


STaTE EX REL. F. RicHarpD, ATTORNEY IN FACT, VS. WILLIAM RoBERTSON, 
CLERK. 


By the second section of act No. 24 of 1872 the clerk of the district court is not re- 
quired to deliver the transcript of the record in which an appeal is taken before 
his fees for preparing the same have been paid. 


PPLICATION for a mandamus to be directed to the clerk of the 
district court in and for the parish of St. Landry. J. M. Moore, for 
relator. B. A. Martel, for respondent. 

HowE tt, J. The relator complains that the defendant refuses to make 
out and deliver or transmit a transcript of appeal, although he, relator, 
has furnished an appeal bond with good sécurity, as ordered by the 
judge of the lower court, and to which no legal objection is made. 

The clerk, now in office, answers that the relator has refused and still 
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refuses to pay for the cost of making out the transcript, which under 
act No. 24 of 1872 the clerk is not bound to deliver to the appellant until 
such cost is paid, and for this reason the respondent refuses to deliver 
the transcript of appeal. This implies that the transcript is made out 
and is not delivered to appellant or transmitted by the clerk to this 
court because its cost is not paid. 

By the second section of the act cited, the clerk shall not be required 
to deliver the transcript of the record before his fees for preparing the 
same have been paid. 

It is therefore ordered that the application for the mandamus herein 
be dismissed with costs. 


No. 949. 


Sopu1a Martin, Execurrix, ET AL., Heres, vs. Frances E. BrasHEAR AND 
HvsBAND. 

This is a petitory action. Prescription is pleaded. Under the facts of the case, the 
titles by which defendant holds are sufficient at least to sustain the prescription 
of ten years, and defendant has shown possession in herself and her authors 
for about thirty years. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. A. L. Tucker and W. B. Merchant, for plaintiffs and ap- 
pellees. Fred. Gates, for defendant and appellant. 

Howe, J. This is a petitory action, instituted in March, 1860, to re- 
cover a tract of land in the possession of defendant, who sets up title to 
and the prescription of ten, twenty, and thirty years. Plaintiffs claim 
title through a confirmation by act of Congress approved February 28, 
1823, upon the report of the Register Harper, Eastern District of Louisi- 
ana, that Robert Martin claimed the land by purchase under Antoine 
Pilboro, in whose favor an order of survey was made by Governor Gal- 
vez on the second of July, 1776. Defendant claims by chain of title run- 
ning back to said Antoine Pilboro, who, by private act, on the fifteenth 
of July, 1821, sold to James Bowie. The introduction of this title was 
objected to as not the best evidence, being a copy, and the loss of the 
original not accounted for. We think the testimony of H. E. Lawrence 
and L. V. Gremillion, recorder of Avoyelles, sufficiently accounts for the 
loss of the original, and that the copy made by the latter from the 
records of his office was admissible. It was the best evidence that could 
be obtained. The same applies to the succeeding titles of a similar char- 
acter. 

The action of Congress divested any title that may have been in the 
government of the United States and remitted all parties to the courts 
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of the country to settle any contests in relation to the titles to the land. 
We do not find in the record any title from Antoine Pilboro to Robert 
Martin. The act of Congress does not mention the name of Martin, but 
refers to the report of the register, which only stated that Martin claimed 
it by purchase from Pilboro. The confirmation inured to the benefit of 
the party deriving title from Pilboro, to whom the original grant was 
made in July, 1776. Under this state of facts the titles by which defend- 
ant holds are sufficient at least to sustain the prescription of ten years, 
and defendant has shown possession in herself and her authors for about 
thirty years. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant, Mrs. F. E. Brashear, 
with costs in both courts. 





No. 946. 
Wiiuiam H. Aymar vs. Detmas & HALLEY. 


The judge a quo erred in nonsuiting the plaintiff on the ground that the defend- 
ants had not been put in default. 

This is not an action for damages arising from the violation of a contract. It is 
simply an action to rescind a sale for non-payment of the stipulated price and 
for the use of the property while in the hands of the vendees. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. Lacey & Butler and D. Cajfery, for plaintiff and appellant. 

A, L. Tucker, for defendants and appellees. 

Morgan, J. On the sixteenth of February, 1870, Green & Elder, bro- 
kers, acting for the plaintiff, sold to defendants, subject to plaintiff's ap- 
proval, a plantation containing two hundred and eighty arpents, together 
with all the improvements thereon, including farming utensils of every 
kind, and boats, if any there were, seven mules, and all the corn and 
fodder on the place, as well as a quantity of cane which had been bought 
for planting purposes, sufficient to plant about forty acres, for $14,500, 
of which $5500 was to have been paid in cash ; $2700 on the first of Feb- 
ruary, 1871; $3150 in one year ; and $3150 in two years. Aymar ap- 
proved the sale, and so did the defendants, in writing. It was agreed 
between the parties that their contract should be put in the form of a 
public act, and accordingly a notary public was employed to draw up the 
deed. After a little delay Aymar signed the act, but the defendants did 
not. Before signing the act, however, Aymar, upon the assurance of the 
defendants that they would comply with their contract, gave written in- 
structions to his agent on the plantation to deliver it to the defendants. 
The order was given on the twenty-fifth of February, 1872. The mo- 
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ment they obtained possession of the plantation they began to complain 
that it was not what they expected it was; that a mule was wanting to 
make up the number which they had bought ; that there were no boats; 
that the seed-cane was deficient in quantity ; that some taxes were due ; 
and some harness and plows missing, etc. This they madea pretext for 
not complying with the terms of sale. In the meanwhile they held on to 
the plantation, making crops, receiving the proceeds, and paying not a 
dollar of the purchase price. 

The object of this suit is to rescind the contract of sale and to obtain 
possession of the property, together with all the improvements, mules, 
carts, farming implements, etc., in the same good order and condition that 
they were at the time of sale, or their value, and for $15,000, value of the 
crops made by the defendants. 

The answer admits the contract, but says that it has been violated by 
the plaintiff ; that they were delayed in getting possession of the planta- 
tion, which prevented them from making a crop, resulting in a loss of 
$7000 ; that the seed cane, instead of planting forty acres, planted only 
fifteen; that the fences had been thrown down ; hogs and other cattle got 
in the seed cane ; that the improvements had been greatly injured and 
dilapidated ; a large quantity of corn had been consumed, destroyed, 
and carried away between the date of the contract and the delivery ; 
that there is a diminution in the quantity of land sold; that the agent 
of the plaintiff induced the laborers who were on the plantation when 
they purchased to leave it, contrary to their agreement ; and many simi- 
lar allegations. They say that the plaintiff can not maintain his action, 
because he has not performed his obligations, and because they have 
never been put in default ; that he has never tendered to them such an 
act of conveyance as they were required to sign ; that he has never ten- 
dered to them a certificate from the recorder of mortgages showing that 
the property was free from incumbrances; that there are back taxes due 
on it; that they would not have been safe in paying the cash portion of 
the price and giving their notes for the balance until after the liquidation 
and settlement of the damages arising from the condition of things as 
stated by them; and they demand a specific perfcrmance of the con- 
tract, and aver that they are ready to perform their part of the same. 
They say that they have derived no revenue from the plantation ; but, 
on the contrary, have expended $10,000 in improvements thereon. They 
pray to be quieted in their possession ; that plaintiff be ordered to per- 
fect their title ; that they have judgment on their reconventional demand 
in the sum of $7000. Should the sale be rescinded, then they claim the 
value of their improvements, which they state to be $10,000. 

This suit was instituted in 1871, and resulted in a nonsuit against the 
plaintiff in October, 1875. So that from 1870 up to the present time the 
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defendants have been in the possession and enjoyment of the plaintiff’s 
property, deriving revenues therefrom, amounting in one year, at least, 
to some $8000, without having paid a dollar of the price agreed upon. 

The ground upon which the judgment of nonsuit rests is that defend- 
ants were not put in default. This is not an action for damages arising 
from the violation of a contract. It is simply an action to rescind a sale 
for the non-payment of the stipulated price, and for the use of the prop- 
erty while in the hands of the vendees. The defenses are not supported 
by the evidence. 

The plaintiff asks for damages in the shape of rents and revenues. 
But we think there have been improvements placed upon the property 
which compensate the rents. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the sale 
made on the sixteenth of February, 1870, by Aymar to the defendants, 
Delmas & Halley, be rescinded ; that Aymar be decreed to be the owner 
of the plantation and property described in his petition ; and that he be 
put in possession of the same. 

It is further ordered that defendants pay costs in both courts. 


No. 876. 
Lastie Dupré vs. Ricdsarp H. LUMPKIN ET AL. 


In support of his plea of prescription defendant alleges that the payments shown 
to have been made were in Confederate money, and therefore no payments. But 
any payment, no matter in what currency, is an acknowledgment of the debt, 
and therefore interrupts prescription. 

PPEAL from the Eighth Judicial District Court, parish of St. Lan- 
dry. Morgan, J. Lewis & Brother, for plaintiff and appellee. Mar- 
tel & Hudspeth and Bailey, for defendants and appellants. 
® ° ° 
Moraean, J. Defendants are sued for a balance due on a promissory 


note, as follows: 
“ Opetousas, March 26, 1860. 


“On demand I promise to pay to Mr. Lastie Dupré, or order, the sum 
of one thousand dollars, with eight per cent annual interest thereon 
until paid, for value received. 

“Signed Richard H. Lumpkin, Alb. Desseau, Elbert Gantt.” 

There was judgment against Lumpkin and Gantt. Desseau, or his 
estate (he being dead), was not condemned. Gantt alone has appealed, 

It is admitted that Gantt signed the note as surety. 

He pleads that time was given to his principal, without his assent, 
and that this releases him from his obligation. 
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We find no extension of time in this case. Plaintiff simply received 
payments at various times from his principal obligor. The note was 
payable on demand, and these payments were made, pro tanto, to dis- 
charge the obligation. 

He also pleads prescription. The payments were made in time to take 
the case out of prescription. He says, however, that the payments were 
made in Confederate money, and therefore are no payments. Any pay- 
ment, no matter in what currency, is an acknowledgment of the debt, 
and therefore interrupts prescription. 

Judgment affirmed. 


No. 932. 


JuLES Mossy vs. M. T. Gorpy, SHERIFF, ET AL. 


The judge a quo erred in his ruling when he maintained the exception to the juris- 
diction of his court in this case. The object of the suit is to control the pro- 
ceeds of property sold and to be sold in the parish of St. Mary in a suit in which 
Beraud & Gibert, of the parish of Orleans, were parties, and it is in the tribunal 
of that parish that the contest in relation thereto must be had. Beraud & 
Gibert were properly made parties in said parish. This is not a case to which 
the prohibition of article 162 of the Code of Practice applies. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. D. Caffery and A. C. Dumartrait, tor plaintiff and appel- 
lant. A. LZ. Tucker and Edward Simon, for defendants and appellees. 
Howe 1, J. The plaintiff alleges that he entered into a written agree- 
ment with Béraud & Gibert, of the city of New Orleans, by which the 
latter were to receive the sum of four thousand dollars out of the pro- 
ceeds of certain property in the parish of St. Mary, to be sold in the 
suit of Béraud & Gibert vs. Mrs. Fuselier, and plaintiff to receive the 
surplus after paying costs and taxes, and also to receive the proceeds of 
the sale of other property of said*party to be sold on twelve months 
credit, and the amount stipulated by one Mora to be paid to the credit- 
ors of said Mrs. Fuselier; that in consideration thereof plaintiff under- 
took to have certain writs set aside which had been obtained in the 
above-mentioned suit; that he performed his part of the agreement; 
that the property first named was sold, yielding a surplus of more than 
two thousand dollars over the four thousand dollars to be received by 

Béraud & Gibert; but at the sale Gibert, one of said firm, in violation of . 

the agreement, granted to the purchaser a delay of sixty days to pay 

the price, with the view of defrauding plaintiff of his rights under said 

written agreement. Whereupon this proceeding was instituted, asking 

that said Béraud & Gibert, of New Orleans; Thomas Mora, of St. Mary; 

and M. T. Gordy, sheriff of St. Mary; be cited, and that said Mora be 
44 
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enjoined from paying to Béraud & Gibert or others the amount of his 
indebtedness to Mrs. Fuselier, and that the sheriff be enjoined from 
paying to Béraud & Gibert the surplus of the sale already made over 
said sum of four thousand dollars, and the proceeds of the property to 
be sold on twelve months credit. 

A motion t» dissolve the injunction and an answer to the merits were 
filed by Béraud & Gibert, after which they filed an exception to the ju- 
risdiction of the court, averring that they could be sued only at their 
domicile. This exception was maintained, and plaintiff appealed. 

The judge erred in his ruling. The object of the suit is to control the 
proceeds of property sold and to be sold in the parish of St. Mary ina 
suit to which Béraud & Gibert were parties, and it is in the tribunal of 
that parish that the contest in relation thereto must be had. Béraud 
& Gibert were properly made parties in said parish. This is not a case 
to which the prohibition of article 162 of the Code of Practice applies. 

It is therefore ordered that the judgment appealed from be reversed, 
that the exception of Béraud & Gibert be overruled, and the cause re- 
manded to be proceeded in according to law, appellees, Béraud & Gibert, 
to pay costs of appeal. 

Rehearing refused. 


No. 872. 
CORPORATION OF VERMILIONVILLE vs. C. H. Movron. 


The defendant, an attorney at law, refuses to pay a license tax of ten dollars, im- 
posed by the corporation of the town of Vermilionville on each attorney at law 
practicing his profession within the limits of the corporation. 

Corporato bodies can exercise only the powers granted to them. In referring to 
the legislative act incorporating the town of Vermilionville it is impossible to 
find any power, express or implied, granted to the corporation to impose a 
license tax of any kind. Therefore the judgment rendered against the defend- 
ant was erroneous. , 

PPEAL from the Third Justice Court, parish of Lafayette. Bayley, 
Justice. FE. E. Mouton, for plaintiff and appellee. W. C. Crow and 

C. Debaillon, for defendant and appellant. 

TaLiaAFERRO, J. The corporation of the town of Vermilionville im- 
posed a license tax of ten dollars for the year 1874 on each attorney at 
law practicing his profession within the limits of the corporation. The 
defendant, an attorney at law, refused to pay this license tax, and suit 
was brought against him by the corporation before a justice of the peace 
to compel payment, and judgment was rendered in favor of the corpo- 
ration, and the defendant has appealed. 


Corporate bodies can exercise only the powers granted to them. In 
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referring to the legislative act incorporating the town of Vermilionville 
we were unable to find any power, express or implied, granted to the 
corporation to impose a license tax of any kind. The judgment ren- 
dered by the magistrate’s court we therefore conclude was erroneously 
rendered. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that there be judgment in favor of 
defendant, the plaintiff paying costs in both courts. 


No. 861. 
C. Cavaroc ET AL. vs. ZacHary. T. FourNet, ADMINISTRATOR, ET AL. 


There is no want of proper parties in this case. It is not shown that there are other 
parties in interest than those plaintiffs pray to be cited. 

If the order for a curator ad hoc is invalid because the party signing as judge is not 
judge, that is no cause to dismiss the suit. A new order may be granted by the 
proper judge. 

One judgment creditor of a succession has an interest to attack the validity of the 
judgment of another creditor, where the funds of the succession are not suffi- 
cient to pay both. The court below has jurisdiction to revise the judgment com- 
plained of, and plaintiffs have an interest to demand the nullity thereof. 
PPEAL from the Third Judicial District Court, parish of St. Martin. 

Train, J. R. S. Perry, for plaintiffs and appellants. J. A. Breawr 
and E. Simon, for defendants and appellees. 

Wy ty, J. Plaintiffs, who are mortgage creditors of the succession of 
Charles Durand, Sr., sue to annul the judgment which George W. Banker 
recovered against said succession on the twenty-sixth of August, 1871, 
on the ground that the contract upon which said judgment was founded 
was illegal, for two reasons: 

First—It was a contract between parties who during the rebellion oc- 
cupied the position of enemies. 

Second—The consideration of said contract was Confederate notes. 

George W. Banker excepted to the suit on the grounds: 

First—Plaintiffs have not caused the necessary parties to be made. 

Second—The order appointing a curator ad hoc for Amelia Durand, an 
absentee, is illegal, because signed by a person other than the judge. 

Third—That plaintiffs are estopped from attacking said judgment, be- 
cause it was obtained contradictorily with heirs and creditors of said 
succession. 

Fourth—Exceptor pleads said judgment, which was affirmed by the 
Supreme Court as res judicata, against or in bar of this action. 

The court maintained the exception and dismissed the suit. Plaintiffs 
appeal. 
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Appellees contend that this case was tried in the court below on the 
above exception, and also on a motion to transfer the case to the parish 
court, and tnat the said motion is not contained in the record. There 
were three suits on the docket between these contestants. The record 
satisfies us that this case was tried alone on the exception above stated, 
and there is no order consolidating this with the other cases. Finding 
no diminution of the record, we will proceed to examine the case. 

We find no want of proper parties. It is not shown that there are 
other parties in interest than those plaintiffs pray to be cited. If the 
order for a curator ad hoc is invalid because the person signing as judge 
is not the judge, that is no cause to dismiss the suit; a new order may 
be granted by the proper judge. 

The judgment complained of was not rendered contradictorily with 
plaintiffs; it is not res adjudicata as to them, nor are they estopped from 
demanding the nullity of the judgment which they allege is invalid for 
the grounds set up in their petition. One judgment creditor of a suc- 
cession has an interest to attack the validity of the judgment of another 
creditor, where the funds of the succession are not sufficient to pay both. 
We think the court below has jurisdiction to revise the judgment com- 
plained of and plaintiffs have an interest to demand the nullity thereof. 

It is therefore ordered that the judgment herein dismissing plaintiffs’ 
suit be annulled, that the exceptions be overruled, and the cause re- 
manded for trial on the merits, appellee, George W. Banker, paying costs 
of appeal. 








No. 884. 
JEAN BERTRAND VS. PaRISH OF VERMILION. ° 


This suit must be regarded as one on warrants issued by a police jury, and is simi- 
lar to that of Sterling vs. West Feliciana, 26 An. p The decision must be the 
same, for the reasons set forth in that case. 

PPEAL from the Sixteenth Judicial District Court, parish of Ver- 
milion. Mouton, J. Mouton & Debaillon and William Mouton, for 
plaintiff and appellee. R. P. O’ Bryan, for defendant and appellant. 

Howett, J. The plaintiff, as holder by indorsement of various war- 
rants amounting to $790, sued the parish to recover the same. The an- 
swer avers that the said warrants are invalid, the police jury being with- 
out right to issue instruments negotiable in form; 

Second—The formalities of law have not been complied with, no pro- 
vision having been made to meet their payment in the ordinance creat- 
ing the debt; 

Third—No taxes (cash) have ever been levied by said jury, nor have 
any ever been collected to meet the payment of said warrants; and 
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Fourth—The parish treasury has been without money to meet the 
payment of any warrants drawn upon the general fund since the last 
seven years, no collection of taxes being made for that purpose. 

Judgment was rendered in favor of plaintiff, and defendant appealed. 

There is a motion to dismiss the appeal on the alleged ous that a 
payment has been made on the judgment. 

There being nothing before us to sustain this allegation, the motion 
must be refused. 

We regard the suit as one on the warrants, and is similar to that of 
Sterling vs. West Feliciana, 26 An. 59, and for the reasons therein — 

It is ordered that the judgment appealed from be reversed, and that 
there be judgment in favor of defendant with costs in both courts. 

Rehearing refused. 


No. 891. 
STaTE EX REL. LUDGER ScHEXNAYDER vs. Minos T. Gorpy, SHERIFF. 


‘The relator took a bill of exceptions to the ruling of the judge a quo admitting parol 
proof that the release bond accepted by the sheriff was taken to the clerk’s office 
and delivered to him to be filed, on the ground that the said clerk had issued a 
certificate to relator to the effect that no such bond had been so filed within the 
ten days prescribed, and such certificate could not be disproved by parol evi- 
dence. 

The court below did not err. This is not such an official act as comes within the 
rule invoked by relator. This court is not referred to any law which makes it 
the duty of the clerk to issue such a certificate as an authentic instrument. It 
is nothing more than a written statement by any other individual. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. A. C. Dumartrait, for plaintiff and appellant. Fred. L. 
tates, for defendant and appellee. 

Howett, J. This is a proceeding by mandamus to compel the sheriff 
of St. Mary to deliver to the relator fourteen hogsheads of sugar, se- 
questered in the suit of L. Schexnayder vs. J. T. Dumesnil. upon rela- 
tor’s furnishing a release bond for one thousand dollars as ordered by 
the judge a quo. The answer of the sheriff is, that within ten days of 
the seizure, the defendant in the sequestration presented an order of the 
judge and a bond, with good security, given in conformity therewith, 
and he, the sheriff, accepted the said bond, released the property to the 
said defendant, and returned the said bond into court as required by 
law. 

The relator took a bill of exceptions to the ruling of the judge ad- 
mitting parol proof that the bond taken by the sheriff was taken to the 
clerk’s office and delivered to the clerk to be filed, on the ground that 
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the said clerk had issued a certificate to the relator to the effect that no 
such bond had been so furnished or filed within the ten days, and such 
certificate could not be disproved by parol evidence. 

The judge did not err. This is not such an official act as comes within 
the rule invoked by relator. We are referred to no law which makes it 
the duty of the clerk to issue such a certificate as an authentic instru- 
ment. It is nothing more than a written statement by any other indi- 
vidual. 

The evidence shows that the defendant furnished a release bond as 
ordered, and delivered it to the deputy clerk within ten days after seiz- 
ure. This was sufficient, and the judgment in favor of the sheriff is 
correct. 

Judgment affirmed. 


No. 895. 
Exiza Bay.ies vs. TarMEsIA NasH, ADMINISTRATRIX. 


The prescription of three years is pleaded by defendant against the claims on which 
this suit is based. The plaintiff contends that the instruments on which she 
sues are either promissory notes and prescribed in five years or acknowledg- 
ments of debt and barred only by the prescription of ten years. This is correct, 
and the evidence is that both were signed on the same day, November 17, 1868. 
This suit was instituted in April, 1871, which takes both out of the prescription 
sustained by the judge a quo, who decided that said instruments were receipts 
for money loaned. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. A. L. Tucker and Fred. Gates, for plaintiff and appellant. 
D. Caffery, for defendant and appellee. 
Howe, J. This suit is based on the following instruments, to wit: 
* Received cash from Eliza Baylies, in December, 1863, one thousand 
dollars, and in November, 1865, $441 75, up to July, 1866, the first, a fur- 
ther sum of $881 10, borrowed in gold one hundred dollars, to be paid 
when called upon. 
“ (Signed) “W. J. NASH.” 
“The above is at eight per cent interest per annum. 
“ (Signed) “W. J. NASH.” 
“ November 17, 1868, received of Eliza N. Baylies one hundred dollars 
in gold, which I owe her, and is to be paid when called for. 
“St. Mary, La. 
“ (Signed) “W. J. NASH.” 
“The above is at eight per cent interest. 
* (Signed) “W. J. NASH.” 
The defense, besides the general denial, is that plaintiff is one of the 
heirs of W. J. Nash, at whose death she had possession of his books, 
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papers, and accounts; that the instruments sued on were contained in a 
bound book, the leaves of which were destroyed except those containing 
said instruments; that no consideration ever existed for the same; that 
they were obtained through fraud and other ill-practices; that plaintiff 
had no means of her own, and was supported by her father; that from 
1865 to 1869, inclusive, she collected rents for her father from property 
in New Orleans, amounting to six hundred dollars, and never accounted 
therefor, which more than compensates any sum that may have been 
due plaintiff. The prescription of three years was pleaded. The judge 
a quo held that the instruments were receipts for money, and the items, 
except the one hundred dollars borrowed November 17, 1868, were pre- 
scribed in three years, and gave judgment for said sum in gold, from 
which plaintiff appealed. 

Defendant asks that judgment be amended by rejecting the whole 
claim. ; 

The plaintiff contends that said instruments are either promissory 
notes and prescribed in five years, or acknowledgments of debt and pre- 
scriptible in ten years. This is correct, and the evidence ‘is that both 
were signed on the same day, November 17, 1868. This suit was insti- 
tuted in April, 1871, which takes both. out of the prescription sustained 
by the judge a quo. 

On the merits the defense is not sustained by the evidence. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiff recover of defendant, administratrix of the succession 
of Wm. J. Nash, deceased, $2522 85, with eight per cent per annum in- 
terest from November 17, 1868, till paid, two hundred dollars of it to 
be in gold, and costs of both courts, to be paid in due course of adminis- 
tration. 


No. 925. 
JosEPH T. Laprr vs. M. A. Perry, NaturaL Turrix. 


The court a qva erroneously maintained defendant’s exception and dismissed this 
suit. There is no dispute about the capacity of the plaintiff, and an administra- 
tor has the right to sue for debts due to the estate so long as he continues to be 
administrator. No answer was filed and no default was taken. There was 
therefore no issue joined on the merits. The case is remanded. 

PPEAL from the Sixteenth Judicial District Court, parish of Ver- 
milion. Mouton,J. F. R. King, for plaintiff and appellant. Mou- 
ton & Debaillon, for defendant and appellee. 
Lupeine, C.J. The plaintiff sued the estate of D. O’Bryan for moneys 
received by him as administrator of the estate of Bernard McDermot 
and not accounted for. 
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The defendant filed an exception and asked for the dismissal of the 
suit on the grounds following, to wit: That it appears from plaintiff's 
petition that D. O’Bryan as administrator of the succession of B. Mc- 
Dermot has paid all the debts of the estate, and there are now no credit- 
ors, and that under this state of facts no one but the heirs, or the 
attorney of absent heirs, could sue for a debt due to the said succession. 
The court a qua erroneously maintained the exceptions and dismissed 
‘the suit. There is no dispute about the capacity of the plaintiff, and an 
administrator has the right to sue for debts due to the estate so long as 
he continues to be administrator. 14 An. 349; 27 An. 37. 

No answer was filed and no default was taken in the case; there was 
therefore no issue joined on the merits. 

It is therefore ordered that the judgment of the lower court be an- 
nulled, and it is further ordered and adjudged that the exceptions be 
overruled and the case be remanded to be tried on the merits. 


No. 874. 
Oscar 8. Lyons vs. Wm. C. TEAL ET AL. 


To permit plaintiff to offer in his own behalf his own books would be to permit him 
to manufacture his own evidence. His adversary might have required the books 
of plaintiff to be adduced, but he can not offer them himself; and because one 
book was received without objection is no reason that he should be permitted to 
introduce the other when objected to. 

The promise to pay the debt of another can only be proved by written evidence, and 
this the plaintiff has failed to produce against defendant. 

PPEAL from the Eighth Judicial District Court, parish of Calcasieu, 
Morgan, J. Louis Léveque, for plaintiff and appellant. George H. 

Wells, for defendants and appellees. 

Wyty, J. Plaintiff appeals from the judgment dismissing as of non- 
suit his demand against defendants on two accounts, and dissolving the 
attachment sued out by him, reserving to defendants the right to sue 
for damages for the wrongful issuing of the attachment. 

It seems plaintiff is engaged in the lumber business. He keeps a 
book called a log-book, and another book called a tally-book. He intro- 
duced in evidence without objection his log-book and subsequently 
offered to introduce his tally-book, which was objected to and excluded. 
He took a bill of exceptions to the ruling of the court excluding this 
evidence; and in his brief complains that the judge erred. 

We think the ruling was correct. To permit plaintiff to offer in his 
own behalf his own books would be to permit him to manufacture his 
own evidence. His adversary might have required the books of plain- 
tiff to be adduced; but he can not offer them himself. And because one 
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book was received without objection is no reason that he should be per- 
mitted to introduce the other when objected to. 

We think the judgment appealed from is correct. Plaintiff failed to 
establish the correctness of the account of six hundred and eleven dol- 
lars which he has against defendant. He fails to adduce written evi- 
dence of the promise of defendant to pay the account which he holds 
against Wm. Dupriest. The promise to pay the debt of another can 


only be proved by written evidence. There was no cause for the attach- 
ment. 


Judgment affirmed. 


No. 947. 
O. P. ALForD vs. ManuveLt A. MONTEJO ET AL. 


The judge a quo correctly sustained the defendants’ exceptions, that the plaintiff 
has shown no cause of action, and that, if he has any right in the premises sold, 
he must proceed by the hypothecary action against the property and not by rule 
against the purchaser, 


It appears that the plaintiff's mortgage is a judicial mortgage, and if the defend- 
ant’s mortgage was not superior in rank, the plaintiff's remedy was to claim the 
proceeds by third opposition, or subsequently by the hypothecary action. It is 
only when there exist privileges or special mortgages which are preferred to 
the judgment creditor that the purchaser shall retain the portion of the price 
necessary to discharge said prior special mortgages or privileges. 

I y-iarng from the Third Judicial District Court, parish of St. Mary. 

Train, J. Fred. Gates, for plaintiff and appellant. D. Caffery, for 
defendants and appellees. 

Lupe.ine, C. J. Manuel A. Montejo, a mortgage creditor of Rose, 
Allen & Co., obtained an order of seizure and sale against the property 
mortgaged, and at the sale he and L. F. Généres became the purchasers 
for the price of $11,360. The sheriff’s returns state, that Montejo retained 
enough of the proceeds to satisfy his judgment and costs, and paid to 
T. D. Hine, a mortgage creditor, the sum of twenty-five hundred dollars 
out of the price; at least, this is stated to be a fact in the brief of the 
plaintiff and appellant. The returns are not in the transcript, which is 
very defective. It is further admitted, for the purposes of this trial, that 
“the certificate of mortgages read on the day of sale and attached to 
the writ of seizure and sale disclosed mortgages to a large amount, in- 
cluding those of the seizing creditor and Thomas D. Hine, of rank supe- 
rior to that of the plaintiff, and that these exceed in amount the pur- 
chase price.” The plaintiff's admission, it is stated, is not to imply that 
the mortgages existed in fact or were valid, but that they exist prima 
Facie. 

There is no evidence to rebut this prima facie proof, and the plaintiff's 
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demand would seem to be without foundation. But we think the judge 
a quo correctly sustained the defendants’ exceptions, that the plaintiff 
has shown no cause of action, and that, if he has any right in the prem- 
ises, he must proceed by the hypothecary action against the property, 
and not by rule against the purchaser. 

It appears that the plaintiff's mortgage is a judicial mortgage, and if 
the defendants’ mortgage was not superior in rank, the plaintiff’s remedy 
was to claim the proceeds by third opposition, or subsequently by the 
hypothecary action. C. P., article 679. It is only when there exist 
privileges or special mortgages which are preferred to the judgment 
creditor that the purchaser shall retain the portion of the price neces- 
sary to discharge said prior special mortgages or privileges. C. P. 683. 

It is therefore ordered that the judgment of the lower court be af- 
firmed with costs of appeal. 


No. 930. 
Mrs. G. L. Fusreiirer vs. Henry S. BucKNER AND SHERIFF. 


One of the questions to be decided in this case is, whether the homestead act of the 
twenty-second of December, 1865, confers upon married women the right to a 
homestead. The letter of the law is unambiguous, and this court is not per- 
mitted to disregard it under the pretext of divining the intention of the Legis- 
lature. Besides, it is a law in derogation of common rights and must be inter- 
preted strictly. 

The law does not confer this privilege of a homestead upon a married woman. Dur- 
ing the marriage the husbandjis the head of the family, upon whom devolves 
the support of the family, and whether in exceptional cases the wife may have 
to contribute to the support of the family or not, can not affect the interpreta- 
tion of this statute. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. A. C. Dumartrait, for plaintiff and appellant. Fred. Gates, 
for defendant and appellee. 

LupE.ineG, C. J. This is an injunction suit in which the plaintiff asserts 
a right to a homestead under the act of the twenty-second of December, 
1865. She claims lots one, two, three, four, and five as shown by a plan 
on file and the dwelling-house and outbuildings, ete. 

Her pretensions are opposed on the grounds following: That she is not 
the head of a family; and that she owns other property worth more than 
two thousand dollars. 

The evidence shows that she is a married woman ; that she owns other 
property in the parish besides that claimed under the homestead act, 
wor h more than two thousand dollars, but that it is mortgaged for large 
debts ; and that the property claimed under the said exemption law ex- 
ceeds in value two thousand dollars—the dwelling-house alone being 
proved to be worth at least four thousand dollars; and it is further 
proved that she has a granddaughter living with her whom she has un- 
dertaken to rear and educate, the mother consenting. 

















OPELOUSAS, JUNE, 1876. 595 
Mrs. G. L. Fuselier vs. , Beckner ani and Sherif, ai 


The wehemne first to be decided is, does the act aforesaid confer upon 
married women the right to a homestead? The following is the law: 
“In addition to the property and effects now exempt from seizure and 
sale under execution, one hundred and sixty acres of ground and the 
buildings and improvements thereon occupied as a residence, and bona 
Jide owned by the debtor, having a family or mother or father or person 
or persons dependent upon him for support; also one work-horse, one 
wagon or cart, one yoke of oxen, two cows and calves, twenty-five head 
of hogs or one thousand pounds of bacon or equivalent in pork, and, 
if a farmer, the necessary quantity of corn and fodder for the current 
year; provided, that the property herein declared to be exempt from 
seizure and sale does not exceed in value two thousand dollars ; and in 
case of excess, any sale thereof under execution shall be taken from the 
lot of ground and building herein mentioned, and not from the other 
property herein mentioned as being exempt from seizure and sale; and 
provided, further, that no debtor shall be entitled to the exemption, 
whose wife shall own in her own right and be in the actual enjoyment of 
property worth more than one thousand dollars.” 

The letter of the law is unambiguous, and we are not permitted to 
disregard it, under the pretext of divining the intention of the Legisla- 
ture. Besides, it is a law in derogation of common right, and must be 
construed strictly. The law does not confer this privilege of a home- 
stead upon a married woman. Duriug the marriage the husband is 
the head of the family, upon whom devolves the support of the family, 
and whether, in exceptional cases, the wife may have to contribute to 
the support of the family, or not can not, affect the interpretation of this 
statute. 

It is therefore ordered that the ontemnet of the lower court be affirmed 
with costs of appeal. 





Howe .t, J., concurring in the decree. I concur in the conclusion in this 
case on grounds different from that given by the majority of the court, 
which I reserve the right to put on file. 


No. 923. 
Epwarp Provost vs. H. B. Carty. 


Plaintiff, having elected to sue on a contract which he failed to establish, can not 
recover on a quantum imeruit. But as he served defendant in the capacity of an 
overseer, his right to demand the value of his services should be reserved to 
him. 


PPEAL from the Third District Court, parish of St. Mary. Train, J. 

R. L. Belden, for plaintiff and appellee. Allen & Foster, for defendant 
prot appellant. 

Wyty, J. Plaintiff sued poanen on a contract for twenty-seven 
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hundred dollars for his services as overseer for twenty-seven months on 
the plantation of defendant. 

The evidence fails to show a contract; ylaintiff and defendant never 
came to an agreement as to the amount the former was to receive for his 
services. As plaintiff elected to sue on a contract he can not recover on 
a quantum meruit. As he served defendant, as overseer, his right to 
demand the value of his services should be reserved to him. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be annulled, and plaintiff's demand be rejected with costs of both courts, 
reserving plaintiff’s right to sue for the value of his services hereafter. 


No. 948. 
H. S. Buckner vs. M. T. Gorpy, SHERIFF, ET AL. 


For the purposes of the trial on defendant’s exception, the allegations of Buckner, 
the plaintiff, must be taken astrue. It would then appear that a fictitious claim 
was made, to defraud bona fide creditors of their mortgage rights upon the prop- 
erty seized. One having a real right upon property has the right to oppose the 
claims of all persons who assert rights against the property, which, if main- 
tained, would defeat his claim. The judge a quo erred in maintaining the ex- 
ception and dismissing the suit. 


Fwy from the Third Judicial District Court, parish of St. Mary. 
Train, J. Fred. Gates, for plaintiff and appellant. A. L. Tucker, Ed- 
ward Simon, for defendants and appellees. 

Lupetine, C.J. At the suit of Corinne Perret the undivided half of a 
plantation on the Bayou Teche was sold and Madame G. L. Fuselier 
bought it, paying a part in cash and giving her two notes of $3459 07 
each, secured by special mortgage on the land sold. These notes 
Mrs. Perret transferred to Béraud & Gibert, of New Orleans. Mrs. 
Fuselier, having purchased the land in question, mortgaged it to H. 8S. 
Buckner. Béraud & Gibert obtained an order of seizure and sale, which 
was enjoined by Mrs. Fuselier on various grounds, among them that the 
notes did not belong to Béraud & Gibert, and that she had given them 
in error, and that they were without consideration. She had previously 
attached the notes in a suit she brought against Mrs. Perret for a debt 
she claimed the latter owed her. Subsequently, it appears that upon 
some arrangement among the parties, Mrs. Fuselier dismissed her at- 
tachment against Mrs. Perret and her injunction against Béraud & Gi- 
bert, and the land was sold under the writ of Béraud & Gibert. Buckner 
came in as third opponent, and obtained an order directing the sheriff to 
retain in his hands till further order of the court the proceeds of the 
sale of the undivided half-part of the lands described in his petition, sold 
at the suit of Béraud & Gibert in suit No. 6760. He prayed judgment 
in his favor, decreeing the proceeds to be paid to him, after payment of 
costs and taxes, in preference to Béraud & Gibert, the seizing creditors ; 
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that Béraud & Gibert be cited to answer; and that the notes and mort- 
gages given to secure the payment of the notes made in favor of Corinne 
Perret be declared null and void, without consideration, and of no effect 
against him. 

To the proceeding of Buckner, Béraud & Gibert excepted on several 
grounds, the principal one of which is that the opponent, Buckner, predi- 
cates his demand upon rights (if any exist, which they deny,) wholly 
personal to his debtor, Mrs. Maria E. L. Frére, upon which he can not 
stand in judgment and of which he can not avail himself in these pro- 
ceedings. They allege that by the order obtained by the opponent, Buck- 
ner, retaining in the hands of the sheriff the funds of the defendants, 
amounting to more than eight thousand dollars, he embarrasses their 
business as commission merchants, and causes them great damage, and 
has caused them to incur heavy expenses for counsel fees and other neces- 
sary charges in defending this suit. They pray that the plaintiffs action 
be dismissed, and that they have judgment against him on their recon- 
ventional demand for two thousand dollars damages and all costs of suit. 

The exceptions were sustained and the plaintiff's action dismissed at 
his costs. The question of damages claimed in the defendants’ recon- 
ventional demand was reserved for future action against the plaintiff. 
From this judgment the plaintiff has appealed. 

For the purposes of the trial on the exception the allegations of Buck- 
ner, the plaintiff, must be taken as true. It would then appear that a 
fictitious claim was made, to defraud bona Jide creditors of their mortgage 
rights upon the property. One having a real right upon property has 
the right to oppose the claims of all persons who assert rights against 
the property, which, if maintained, would defeat his claim. 

It is therefore ordered and adjudged that the judgment of the lower 
court be annulled and that the exception be overruled, and that the case 
be remanded to the court a qua to be tried on the merits. 


It is further ordered that appellees pay costs of this appeal. 
Rehearing refused. 


No. 952. 
M. Bontn vs. A. L. Monot, Presipent Powice Jury. 


The proceeding in the district court was irregular and unauthorized. Under arti- 
ele ten of the constitution of the State the plaintiff had the right to sue out an 
injunction in the parish court, and if the amount involved justified it, an appeal 
from that court to the district court might have been taken. But the district 
eourt had no right to prevent a suit in the parish court by injunction. 


PPEAL from the Third Judicial District Court, parish of Iberia. 
A Train, J. RK. S. Perry, for plaintiff and appellant. IW. F. Schwing, 
parish attorney, for defendant and appellee. 

Lupetine, C.J. It appears that in 1875 the plaintiff, a lessee of the Nel- 
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son tract, was about closing a road which had been used as a public road 
for many years. The police jury directed the parish attorney to enjoin 
the said Bonin from closing the road by running his fences across it. The 
injunction was issued by the parish court. Thereupon the said Bonin 
obtained an injunction from the district court arresting the process and 
writs of the parish court. The district court, on the trial of the cause, 
decided that the road was a public road, dissolved its injunction, and 
commanded the sheriff to execute the injunction of the parish court. 
The proceeding in the district court was irregular and unauthorized. 

Artiele ten of the constitution of this State declares that “all courts 
shall be open, and every person, for injury done him in his lands, goods, 
person, or reputation shall have adequate remedy by due process of law, 
and justice administered without denial or unreasonable delay.” Under 
this provision the parish of Iberia had the right to sue out the injunction 
in the parish court, and if the amount involved justified it, an appeal 
from that court to the district court might have been taken. But the dis- 
trict court had no right to prevent a suit in the parish court by injunction. 

It is therefore ordered that the judgment of the district court dissolv- 
ing the injunction be affirmed with costs of appeal. 

Rehearing refused. 


No. 924. 
M. Gonsoutin vs. Joun I. Apams & Co. 


The right to dissolve a sale for the non-payment of the price is independent of the 
mortgage or vendor’s privilege. It is conferred by the textual provisions of the 
Code, and this right may be exercised against the assigns of the vendee, for they 
eould acquire only such rights as he had, taking the property cum onere. 

But the record shows that more than ten years had elapsed between the date of the 
maturity of the first installment of the credit portion of the price and the insti- 
tution of this suit. Obviously, when the buyer failed to pay the first installment 
of the price, the seller might have exercised his right to di- solve the sale for the 
non-payment of the price, and prescription against that right began to run from 
the moment when it might have been enforced. Therefore the plea of preserip- 
tion is fatal. 


PPEAL from the Third Judicial District Court, parish of Iberia. 
Train, J. R. S. Perry, for plaintiff and appellee. Fred. Gates, for 
defendants and appellants. 

Lupe.ine, C.J. This is an action to dissolve a sale for the non-pay- 
ment of the price, instituted against a third party who acquired a title at 
sheriff's sale under execution against the plaintiff's vendee, and also a 
petitory action. 

The plaintiff alleges that he is the owner of the property, which was 
retroceded to him by his vendee for the non-payment of the price, and at- 
tacks the sale by the sheriff to the defendant on the ground that the 
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judgment debtor had not paid the price of the land and his title was de- 
feasible, and the purchaser at the sheriff’s sale acquired only such title 
as their debtor had. 

The act of retrocession by Darden was made after the sheriff’s sale, 
and when he had no right or interest in the lands. We will, therefore, 
leave out of view this retransfer. 

The right to dissolve a sale for the non-payment of the price is inde- 
pendent of the mortgage or vendor’s privilege. Swann vs. Gayer, 24 
An. 502. It is conferred by the textual provisions of the Code: “If the 
buyer does not pay the price the seller may sue for the dissolution of 
the sale.” C. C. 2561; Marcadé, vol. 6, p. 291. And this right may be ex- 
ercised against the assigns of the vendee, for they could only acquire 
such rights as he had, taking the property cum onere. See 12 An. 778, 
699; 23 An. 757. 

The defendant has, however, interposed the plea of prescription of ten 
years in bar of this action. The record shows that more than ten years 
had elapsed between the date of the maturity of the first installment of 
the credit portion of the price and the institution of this suit. But the 
plaintiff strenuously urges that prescription against this right did not 
begin to run till after the maturity of the last installment, and ten years 
had not elapsed from that period. 

Obviously, when the buyer failed to pay the first installment of the 
price the seller might have exercised his right to dissolve the sale for the 
non-payment of the price, and prescription against that right began to 
run from the moment when it might have been enforced. See George 
vs. Knox et al., 23 An. 355. 

It is therefore ordered that the judgment of the lower court be 
annulled, and that there be judgment in favor of the defendants reject- 
ing the plaintiff's demands with costs in both courts. 


Morea, J., concurring in the decree. In January, 1861, plaintiff sold a 
certain piece of property to William J. Darden. To secure the payment 
of a portion of the price he reserved a mortgage and vendor’s privilege. 

Darden subsequently mortgaged the property to John I. Adams & Co. 
Under this mortgage the property was seized and offered for sale for 
«ash. Not bringing two-thirds of its appraised value, it was re-adver- 
tised and sold on twelve-months bond. The defendants became the pur- 
chasers, and were put in possession. 

Pending the proceedings under which the property was sold plaintiff 
filed a third opposition, in which he set up that the mortgage and ven- 
dor’s lien held by him had never been extinguished; that the debt which 
it was given to secure had never been discharged; that his rights on the 
property were superior to those of Adams & Co., and he prayed that the 
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sheriff be ordered not to make any adjudication of the property except 
upon some lawful bid equaling or surpassing in amount the sum due to 
him, which he claimed to be paid to him by preference. 

Upon this petition it was ordered: 

First—That the third opposition be filed. 

Second—That the sheriff be commanded to make no adjudication of 
the property seized unless some legal bid thereon amounting or sur- 
passing the sum of twelve thousand dollars, with interest, shall have 
been made, and the sheriff was ordered to cause the payment in cash, on 
the day of sale, of the amount of his bid, which the sheriff was ordered 
to retain subject to the further order of the court. 

This opposition was filed when the property was advertised for sale 
for the second time. The date of the filing was the twenty-sixth of Feb- 
ruary, 1873. 

The sale took place on the sixth of April, 1873. Adams & Co. became 
the purchasers. No action was taken on the third opposition until the 
twenty-sixth of September following, when, on motion of plaintiff’s coun- 
sel, the proceeding was dismissed. The sheriff then made out a deed to 
Adams & Co., dating it on the day of sale. 

On the twenty-eighth of October, 1873, Darden, by public act, retro- 
ceded the property in question to Gonsoulin. Gonsoulin brings this suit 
under Darden’s act of retrocession to annul the sheriff’s sale to Adams 
& Co., and claims that the title to the property is in him. 

In my opinion, when the act of retrocession was passed Darden had 
no interest in the property in question to sell, to give, or to retrocede. 

That Adams & Co. had the right to cause the property mortgaged to 
them to be sold, is, I think, unquestionable. That the sheriff could con- 
vey title is, I think, equally clear. Certainly, the prior mortgage had the 
right to be paid by preference. He had even the right to insist upon the 
nullity of the sale if the property had not sold for a sufficient amount to 
pay his mortgage. But he does not claim the nullity of the sale on this 
ground. On the contrary, the proceedings which he took to secure his 
rights in that direction were by him dismissed. He sets up no claim in 
his pleadings except under the act of retrocession. He distinctly avers 
that the sale by the sheriff is null because of the retrocession. It seems 
to me that he must be held to his pleadings and his judicial proceedings, 
and that he must stand upon the title which he sets up, viz.: the act of 
retrocession, and I think that when that act was passed Darden had 
nothing to retrocede. As he had nothing, he could convey nothing, and 
his act to Gonsoulin was nothing. ; 

I express no opinion as to the question of prescription, and concur in 
the decree for the foregoing reasons. 

Rehearing refused. 
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No. 918. 


JOHN FRANK Knox vs. ANN GurNett, TuTrix. Vincent BoAGNI ET AL. 
INTERVENORS. 

This suit was instituted in 1866. At that time the district court had jurisdiction. 
But the constitution of 1868 intervened. Under that constitution the parish 
court alone has jurisdiction over such cases. The constitution is, of course, 
supreme, and when it gives to parish courts exclusive jurisdiction over such of 
succession matters as relate to settlements of accounts, it necessarily deprives 
all other courts of the power of exercising jurisdiction. These cases, which 
had been instituted in the district courts before the constitution that changed 
the jurisdiction was adopted, should have been transferred to the court to which 
the jurisdiction had been given. The judge a quo erred in not maintaining the 
plea to the jurisdiction. 

PPEAL from the Eighth Judicial District Court, parish of St. Landry. 
Joseph M. Moore, Acting Judge. John N. Ogden, for plaintiff and ap- 
pellee. Henry L. Garland, for intervenors and appeilants. 

Morean, J. Plaintiff claims from his mother and tutrix three thou- 
sand dollars, the amount of his share in his father’s estate of which the 
defendant has had charge. He asks, also, for a recognition of his 
minor’s mortgage. 

The defendant filed an answer and her account, in which the amount 
due the plaintiff is established at twenty-five hundred and sixty-nine 
dollars. ' 

Vincent Boagni intervened in the suit. He claims to be a creditor of 
the defendant. He avers that the account filed by her is incorrect; he 
avers that in the account rendered by the defendant she has not in- 
cluded any debts due by the estate of plaintiff's father, of which, he 
says, there existed a number. He prays that plaintiff's demand be re- 
jected, or reduced to such amount as may be established to be due. 

Sarah M. Kaiser also intervened.. She claims to be a judgment credi- 
tor of the defendant. She says that plaintiff has no legal claim against 
the defendant; that they are colluding to frustrate the intervenor in 
the steps which she has taken to enforce the payment of her judgment. 
She prays that plaintiff's claim be rejected. 

Marianne Bullard, wife of Alphonse Lastrapes, Julia A. Bullard, wife 
of H. L. Garland, and Virginia L. Bullard, all duly authorized, also inter- 
vene, and plead the prescription of four, five, and ten years to the plain- 
tiff's demand. In an amended answer they allege that the estate of the 
plaintiff’s father consisted of slaves, with the exception of some land 
and movables, amounting to one thousand dollars; that defendant is 
not bound to pay the price of the slaves, and that she can not by neg- 
lecting to plead this want of consideration give a preference to her son, 
and make to him an illegal payment. 

The same parties plead to the jurisdiction of the district court. 

45 
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The first question to be decided is whether the district court had juris- 
diction of the case. 

The suit was instituted in 1866. At that time, therefore, the district 
court had jurisdiction. But the constitution of 1868 intervened. Under 
that constitution the parish court alone has jurisdiction over such cases. 
Does the court which had jurisdiction of the case when it was brought, 
retain control of it, notwithstanding a constitution has been adopted 
which takes jurisdiction of that class of cases away from it, or invests 
another court with it? We think not. The constitution is, of course, 
supreme, and when it gives to parish courts exclusive jurisdiction over 
all such succession matters as relate to settlements of accounts, it 
necessarily deprives all other courts from exercising jurisdiction. These 
cases which had been instituted in the district court before the constitu- 
tion which changed the jurisdiction was adopted, should have been 
transferred to the court to which the jurisdiction had been given. See 
Hoyle vs. New Orleans Railroad Company, 23 An. 502. 

We think the plea to the jurisdiction of the district court should have 
been maintained. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the case 
be remanded, with instructions to the district judge to transfer the case 
to the parish court. 


No. 926. 
SUCCESSION OF PIERRE CABROL. 


Labit, being appointed public administrator of the succession of Cabrol, caused, 
through judicial proceedings, the dative testamentary executor of Cabrol to be 
removed, and was appointed in his place in virtue of his office. Subsequently, 
Wise was appointed public administrator in lieu of Labit, and applied to be rec- 
ognized administrator, vice Labit, in virtue of his office of public administrator, 
and the court granted his demand. There was no error on the part of the judge 
a quo. It was by virtue of his office of public administrator that Labit had the 
appointment of dative executor of the estate, and when he was removed from 
the office his successor was properly appointed dative executor of the succession. 


PPEAL from the Parish Court, parish of Vermilion. Kibbe,J. R. P. 
O’ Bryan, for Solomon Wise, appellee. F. R. King, for Joseph T. 
Labit, appellant. 

Lupe.ina, C.J. In 1870, J. T. Labit was appointed public administra- 
tor of the succession of Pierre Cabrol. Shortly afterward he instituted 
proceedings to remove Lastie Broussard, dative testamentary executor 
of P. Cabrol, from the office, and Broussard was removed and Labit was 
appointed in virtue of his office. 

In 1875, Solomon Wise was appointed public administrator in lieu of 
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J. T. Labit. On the sixth of July, Wise applied to the probate court of 
Vermilion parish to be recognized as administrator of this succession, 
vice Labit, in virtue of his office of public administrator. The court 
granted his demand, and from this order of the court the defunct public 
administrator appeals. 

There is no error in the judgment of the lower court. It was by vir- 
tue of his office of public administrator that Labit held the appointment 
of dative executor of the estate,and when he was removed from the 
office his successor was properly appointed dative executor of the suc- 
cession. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs of appeal. 


No. 897. 
Succession oF ADELAIDE BREAvX. OpposiTION oF JOSEPH Dupuis, ADMIN- 
ISTRATOR. 


The question whether a legacy of money under a particular title bears interest from 
the date ofthe probate of the will, or from the demand of the legatee, or filing of 
a tableau admitting the legacy, is answered by article 1626 of the Revised Code, 
which means what it says. The court a qua erred in allowing interest on the 
legacy from the probate of the will in 1857. It should run only from the filing of 
the tableau on the sixth of September, 1872. 
re from the Parish Court, parish of Lafayette. Moss,J. LE. E. 
Mouton, for administrator and appellant. M. E. Girard, for oppo- 
nent and appellee. 

Wyty, J. In this case the question is: Does a legacy of money under 
a particular title bear interest from the day of the probate of the will, or 
from demand by the legatee, or the filing of a tableau admitting the 
legacy? This question is answered by article 1626 of the Revised Code, 
which means what it says. The legacy vests in the legatee from the 
day of the testator’s death; “nevertheless, the particular legatee can 
take possession of the thing bequeathed, or claim the proceeds or inter- 
est thereof, only from the day the demand of delivery was formed, accord- 
ing to the order hereinbefore established, or from the day on which that 
delivery was voluntarily granted to him.” See, also, succession of John- 
son, 24 An. 125. 

If Carmouche, the executor of the will, neglected his duties as tutor 
of the legatee by particular title, he may have rendered himself liable 
for dereliction of duty to that legatee; but that consideration has no 
bearing on the question of law now presented for decision. The court 
therefore erred in allowing interest on this legacy from the probate of 
the will in 1857; it should run only from the filing of the tableau on sixth 
September, 1872. 
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The motion of appellee to dismiss the appeal for diminution of the 
record is disallowed, as it is not shown that the documents alleged to be 
wanting were offered in evidence; besides, for the trial of this question 
of law, which appellee says is the only question in the case, said docu- 

‘ments are unnecessary. 

It is therefore ordered that the judgment appealed from be amended 
by allowing interest at five per cent from sixth September, 1872, instead 
of from fourteenth of November, 1857, and as amended it be affirmed, 
appellee paying costs of appeal. 


No. 956. 
THE State oF LOvISIANA vs. ALEXANDER WILLIAMS. 


Defendant’s wife having been heard as witness for her husband in this case, before 
the district attorney could object to her anbwering the questions propounded, 
the evidence was on motion of said district attorney ruled out on the ground 
that the wife could not testify for or against her husband. 

There was error in this ruling. The wife was not acompetent witness for or against 
her husband, She could have been excluded from testifying. But the objection 
should have been made to her testifying at all. After testifying it was too late 
to have her testimony stricken out. If the fact be that the district attorney did 
not discover that the witness was the defendant’s wife until after she had testi- 
fied, the fact should have been stated in the bill. 

PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Orsborn, J. Criminal case. E. G. Hunter, District Attorney, for 
plaintiff and appellee. R. P. Hunter, for defendant and appellant. 

Moraan, J. The defendant, convicted of an assault with intent to 
commit a rape, appeals from the judgment which sentenced him to im- 
prisonment at hard labor for one year. 

On the trial he offered as a witness his wife, to establish the fact that 
at the time the offense charged against him was committed, he was in’ 
his ewn house and bed, at some distance from the house where the per- 
son upon whom the assault was made resided. The witness, it would 
appear, had answered to question before the district attorney could ob- 
ject. The evidence was, on motion of the district attorney ruled out, on 
the ground that the wife could not testify for or against her husband. 
To this ruling of the court the defendant excepted. There was error in 
this ruling. The wife is not a competent witness for or against her hus- 
band. She could have been excluded from testifying. But the objection 
should have been made to her testifying at all. After testifying it was 
too late to have her testimony stricken out. We do not understand 
how “the evidence went to the jury before the district attorney could 
object.” If the fact be that the district attorney did not discover that 
the witness was the defendant’s wife until after sne had testified, the 
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fact should have been stated in the bill. As it is, we see nothing except 
the fact that the witness testified, and that the evidence went to the jury 
before the district attorney could object. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided and annulled, and that the case be re- 
manded to be proceeded with according to law. 


LupE.ine, C. J., dissenting. The evidence of the wife was properly 
stricken from the record, on motion of the district attorney. There is 
nothing to show that the district attorney knew she was his wife till she 
had testified. 

I dissent from the opinion of the court. 


No. 912. 


Darpy & TREMOULET ET AL. VS. Wipow CHARLES LASTRAPES. 


This suit is to collect the balance of an account rendered. The defense is a general 
denial and the prescription of three years. The accounts were rendered and 
sent to the defendant when the supplies, ete., were furnished, regularly and in 
the usual way, and the account sued upon was sent by the regular vehicles of 
communication. The presumption is that they were received by the defendant. 
No evidence was introduced to rebut this presumption. : 

A written acknowledgment is not necessary to constitute an account stated. An 
account rendered, unless objected to within a reasonable time, is an account 
closed, compte arrete, from its presumed approval. What is a reasonable time 
will depend upon the relations of the parties and the usual course of their 
business. An account closed, wn compte arrete, is prescriptible only by the lapse 
of ten years, and the onus was on the defendant to show that any portion of it 
was not due, which has not been done. 

PPEAL from the Third Judicial District Court, parish of St. Martin. 
Train, J. L. J. Gary and A, C. Dumartrait, for plaintiffs and appel- 
lants. DeBlanc & Perry, for defendant and appellee. 

Lupeuine, C.J. This suit is to collect the balance of an account ren- 

dered by Darby & Tremoulet, commission merchants of defendant, for 

$1338 44, which account was closed on the third of September, 1862. 

Citation was served in this case on the first of September, 1866. The 

Widow Lastrapes having died, her heirs were made parties, and they 

adopted her defense. The defense is a general denial and the prescrip- 

tion of three years. ‘ 

The evidence shows that the accounts were rendered and sent to the 
defendant when the supplies, ete., were furnished, regularly and in the 
usual way, and that the account sued upon was sent by the regular 
vehicles of communication. The presumption is that they were re- 


ceived by the defendant, and no evidence was introduced to rebut this 
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presumption. A written acknowledgment is not necessary to constitute 
an account stated. An account rendered, unless objected to within a 
reasonable time, is an account stated, compte arrété, from its presumed 
approval. What is a reasonable time will depend upon the relations of 
the parties and the usual course of their business. 4 An. 196; Freeman 
vs. Howell, 18 La, 517; 3 R. 362; 20 An. 116. We think the account sued 
upon is an account stated and prescriptible only by the lapse of ten 
years; and the.onws was on the defendant to show that any portion of 
it was not due, which has not been done. The fact that some of the 
items are shown to have been for Mr. Alfred Lastrapes, a son of defend- 
ant, does not prove that they were not properly charged to her account. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that the plaintiffs recover judgment against the defendants 
jointly for the sum of $1338 44, with five per cent per annum from the 
third of September, 1862, with costs in both courts. 


No. 964. 
Vincent Boaeni vs. C. C. PIcKErT. 


This is asuit on a promissory note. The plea is payment. The evidence shows 
that the several payments of interest were at the rate of twenty per cent, but 
that they were, by agreement, imputed to the interest. Defendant contends he 
should have the full benefit of these payments as being in excess of the interest 
stipulated in the note. Neither usury nor prescription being pleaded by the 
parties respectively, the payments must be considered as executed contracts. 
Whether the defendant might have sued within a year of each payment to re- 
cover it back as usurious interest it is unnecessary to decide in this case. 
PPEAL from the Eighth Judicial District Court, parish of St. Landry. 

Hudspeth, J. Lewis & Bro. for plaintiff and appellee.- A. Bailey, for 
defendant and appellant. 

Howe 1, J. This is a suit on a promissory note made by defendant to 
the order of plaintiff on the twenty-eighth of July, 1870, for $5880, due 
first of January, 1871, with eight per cent interest after maturity and 
secured by mortgage. Judgment is asked for the amount of the note, 
less one hundred dollars paid on the fifteenth of February, 1875, with 
interest from first of January, 1875 (to which time it is admitted to be 
paid), five per cent attorney’s fees, and costs. 

The plea is payment. Judgment was rendered as prayed for, and de- 
fendant appealed. 

The evidence shows that the several payments of interest were at the 
rate of twenty per cent, but that they were, by agreement, imputed to 
the interest. The plea of usury is not specially made, but defendant 
contends he should have the full benefit of these payments as being in 
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excess of the interest stipulated in the note. All the evidence is in 
without objection, and, neither usury nor prescription being pleaded by 
the parties respectively, we must consider the payments as executed 
contracts. And, it may be added, the payment of any thing but interest 
is not proved, which it was incumbent on defendant to do under the 
pleadings, the plaintiff having alleged that the interest to a certain date 
had been paid, and the defendant having pleaded payment in general 
terms. Whether the defendant might have sued within a year of each 
payment to recover it back as usurious interest it is unnecessary to 
determine in this case. Damages for a frivolous appeal are asked for, 
but under the circumstances we thirk they should not be allowed. 
Judgment affirmed. 





No. 817. 


SuccEssION OF ANTOINE ROMERO. OPPOSITION OF SEVERIN ROMERO TO 
TABLEAU FILED. 


It appears from the record that the opponent to the tableau is an heir of the de- 
ceased whose estate is being administered, and therefore interested in defeat- 
ing any debts placed on the tableau not due, or prescribed. In his opposition he 
pleaded prescription against certain claims placed on the tableau, which on 
their face appear to be prescribed. The administrator and the court seem to 
have regarded the opposition as a separate suit, in which the opponent was a 
plaintiff, and dismissed his opposition for not prosecuting it. This was an er- 
ror. The opposition was on file in the nature of an answer, and if the record 
showed that any of the objections were valid, the court should have considered 
them. 

—— from the Parish Court, parish of St. Mary. Handy,J. E. 
ti Simon, for Severin Romero, opponent and appellant. DeBlanc & 
Perry, for the administrator and appellee. Jos. A. Breaux, for Z. Decuir, 
creditor and appellee. 

Lupe.ine, C.J. Severin Romero filed an opposition to the account 
and tableau of the administrator of the succession of Antoine Romero, 
His opposition was dismissed, and the tableau was homologated. He 
has appealed from this judgment, and he contends that, the judgment 
dismissing his opposition is only a judgment of nonsuit. We do not 
perceive what we have to do with that question in this appeal. If he has 
failed to maintain by proof his objections to the tableau, the judgment 
homologating the tableau was correct. It appears from the record, 
however, that he is an heir of the deceased whose estate is being admin- 
istered, and therefore interested in defeating any debts placed on the 
tableau not due, or prescribed. In his opposition he pleaded prescrip- 
tion against certain claims placed on the tableau which on their face ap- 
pear to be prescribed. The administrator and the court seem to have 
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regarded the opposition as a separate suit in which the opponent was a 
plaintiff, and dismissed his opposition for not prosecuting it. This was 
an error. The opposition was on file in the nature of an answer, and if 
the record showed that any of the objections were valid, the court should 
have considered them. We believe that, under the circumstances, the 
ends of justice will be subserved by remanding the cause to be tried de 
novo. We decided nothing in this case when it was before us in 1873, 
except that the case would have to be continued to make proper parties. 
25 An. 534. : 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that this case be remanded to the court a qua to be pro- 
ceeded in according to law. The costs of the appeal to be paid by the 
succession. 

Rehearing refused. 


No. 890. 
ARTHUR Simon vs. C. H. WALKER AND SHERIFF. 


Plaintiff, not being the owner of any fixed or known number of acres of the land 
seized, but simply an owner of five undivided twelfths thereof, is not entitled to 
a homestead. He is a part owner of every acre and fraction of every acre, just 
as his brother is, and neither one can designate any particular acre or acres as 
belonging to him, and he can not therefore locate a homestead on his property. 
Besides, the defendant’s right of vendor’s lien and mortgage attaches to each and 
every half of every acre, and hence, under the terms of the homestead law, the 
plaintiff can not assert the right of homestead on one hundred and sixty ucres, 
every one of said one hundred and sixty acres, as well as every other acre, being 
. incumbered to the extent of one undivided half thereof at least, with the vend- 
or’s lien. 
p yong from the Third Judicial District Court, parish of St. Mary. 
Train,3J. A. L. Tucker and A. C. Dumartrait, for plaintiff and appel- 
lant. D. Caffery, for defendants and appellees. 

Howe, J. This is an action to secure a homestead. ‘The material 
facts are: Plaintiff, at a judicial sale, purchased the Palo Alto planta- 
tion in St. Mary. He sold an undivided half thereof to defendant, 
Welker. Afterward he sold two thirds of his undivided half to his 
brother. The two then purchased from Walker his undivided half, and 
to secure the price gave a mortgage, not only upon the undivided half 
sold, but on the other undivided half also. The price not being paid, 
Walker, the vendor, foreclosed his mortgage, whereupon this suit was 
instituted to obtain one hundred and sixty acres, embracing the resi- 
dence, as a homestead. Edward Simon, the brother of plaintiff, inter- 
vened, alleging that he was part owner of the property.so claimed as a 
homestead, and asked to be so decreed, if judgment be in favor of plain- 
tiff. Judgment was given in favor of defendant, and plaintiff appealed. 
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" Plaintifr not morn the owner of any fixed or known number of acres 
of the land, but simply an owner of five undivided twelfths thereof, is 
not entitled to a homestead. He is a part owner of every acre and frac- 
tion of every acre, just as his brother is, and neither one can designate 
any particular acre or acres as belonging to him, and he can not there- 
fore locate a homestead on his property. And, besides, the defendant’s 
right of vendor’s lien and mortgage attaches to each and every half of 
every acre, and hence, under the terms of the homestead law, the plain- 
‘tiff can not assert the right of homestead on one hundred and sixty 
acres, every one of said one hundred and sixty acres, as well as every 
other acre, being incumbered to the extent of one undivided half thereof 
at least with the vendor’s lien. 

We think it very clear the plaintiff is not entitled to the homestead. 

Judgment affirmed. 


No. 894. 
ErHaN ALLEN vs. ELIZABETH McWarters, WIFE, ET AL. 


The mortgage debt, the payment of which was extended from 1861 to the first of 
March, 1862, became exigible at that epoch. The conditions of that extension 
were the payment of certain interest and of all lawyer’s fees and other neces- 
sary expenses that might accrue in the event of the plaintiff's having to resort 
to compulsory means to enforce payment of his mortgage debt. Payment not 
being made in March, 1862, the plaintiff could have proceeded on his mortgage 
note and also upon his claim of six hundred dollars paid by -him for attorney’s 
fees and costs. Prescription therefore began to run upon the six-hundred-dol- 
lar claim from the first of March, 1862. The plaintiff instituted this suit on this 
elaim in May, 1872—more than ten years having intervened between the time 
when he might have brought this action and the date at which he did bring it. 
The demand is barred. : 

lye from the Third Judicial District Court, parish of St. Mary. 

Train, J. Fred. Gates, for plaintiff and appellant. James McClarty 
and Robert S. Perry, for defendants and appellees. 

TaiaFERRO, J. The defendant being indebted to the plaintiff in a 
large sum, for which the latter held her promissory note, secured by 
mortgage, and due early in 1861, agreed with the plaintifr, in considera- 
tion of his extending the time of payment to March, 1862, to pay the in- 
terest due for the year 1860 and the interest in advance for 1861, and, 
moreover, to pay all expenses of lawyer’s fees and other necessary 
expenses that might accrue in the event of the plaintiff having to resort 
to compulsory means to enforce payment of his mortgage debt. In 1867 
the plaintiff instituted suit on the defendant’s note, and contracted with 
his attorney to give him a fee of six hundred dollars, and for which he 
gave his note to the attorney on the thirtieth of May, 1867. Tne agree- 
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ment entered into between the plaintiff and defendant in regard to the 
extension of time, etc., was in writing, and dated February 21, 1861. 

In March, 1870, it appears that the plaintiff paid his note of six hun- 
dred dollars given to the attorney for professional services rendered in 
the proceedings taken against the defendant by the plaintiff, and in May, 
1872, he instituted this suit against the defendant to recover the six hun- 
dred dollars he had so paid, in conformity with the agreement of the 
twenty-first of February, 1861. 

The defendant, in bar of the plaintiff's claim, pleaded the prescription 
of three, five, and ten years. The plea was sustained by the lower court, 
and judgment rendered dismissing the plaintiff's demand. The plaintiff 
has appealed. 

The mortgage debt, the payment of which was extended to March, 
1862, was then exigible. Payment not being made, the plaintiff could 
have proceeded on his mortgage note and also upon his claim of six 
hundred dollars paid by him for attorney’s fees and costs. Prescription, 
therefore, began to run upon this six-hundred-dollar claim from the first 
of March, 1862. The plaintiff instituted suit on this claim in May, 1872, 
more than ten years having intervened between the time when he might. 
have brought this action and the date at which he did bring it. The de- 
mand was, therefore, barred by the prescription of ten years. 

It is therefore ordered that the judgment of the lower court be af- 
firmed with costs. 


Morean, J., dissenting. I think the judgment of the district court 
should be reversed. The defendant had a right to contract that, in case 
counsel should be employed to enforce the payment of a note due 
by him, he would pay the counsel so employed. This contract he 
made. He did not pay his note. Counsel was employed to enforce pay- 
ment, and plaintiff contracted to pay counsel six hundred dollars for his 
services, for which plaintiff gave him his note. The note was paid. 

It is possible that plaintiff might have included this amount in the de- 
mand which he made when the suit was brought. But I think he could 
have made the demand then, or by a separate action and at a different 
time. His rights were not destroyed simply because he did not assert 
them at a particular time or in a particular form. 

The defendant’s contract was to pay in case the plaintiff paid. The 
plaintiff did pay, and for the amount paid I think the defendant is liable. 

As to the prescription, upon which the case turns here, I do not think 
it applies. The fee was paid in a note. When the note was paid the 
plaintiff's right accrued, and not before. This suit was brought within 
the proper time. 

I therefore dissent. 
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Succession OF Maria Bowman. CONTESTATION FOR ADMINISTRATION OF 
THE SAME BETWEEN THE PuBLIC ADMINISTRATOR OF THE PARISH OF 
IBERIA AND JOHN FIsHER, TESTAMENTARY EXEcuTOR. 

The question at issue is, which of the parties contending, the executor named in 
the will of Mrs. Bowman, or the public administrator of the parish, has the right 
to administer the estate of the deceased. The court below ordered that Fisher 
should account for the funds he has received to date and satisfy the court that 
the same had not been illegally used; that he be given thirty days from date to 
comply with this order; and that in the mean time the application of the public 
administrator remain in abeyance. This judgment is erroneous. 

The confirmation of Fisher as executor by the parish court of St. Martin, being null 
and void, does not preclude him from applying for confirmation and for probate of 
the will before the court having jurisdiction. Heis entitled to the office of execu- 
tor,in preference to the public administrator. It will be in time to inquire into 
his liabilities to the estate as executor after he assumes the duties and responsi- 
bilities of the office. 

PPEAL from the Parish Court, parish of Iberia. Fontelieu, J. J. A. 
Breaux, for administrator and appellee. U. S. Haase and R. 8S. Perry, 
for opponents and appellants. 

TALIAFERRO, J. Maria Bowman, formerly a resident of the parish of 
St. Martin, but at the time of her decease a resident of the State of Mis- 
sissippi, named in her will John Fisher, one of her sons, as her executor. 
She left property in the parish of St. Martin. In 1870 Fisher presented 
a copy of the will to the probate court of the parish of St. Martin for 
probate. The usual order was rendered, and John Fisher was qualified 
as executor. This was all done after the creation and establishment of 
the parish of Iberia in 1868. 

The property of the succession of Mrs. Bowman consisted, as it ap- 
pears, entirely of houses and lots in the town of New Iberia, which, be- 
fore the establishment of the new parish, was in the parish of St. Martin, 
but afterward was included in the parish of Iberia. There seems to 
have been dissatisfaction among some of the heirs of Mrs. Bowman in 
regard to the course pursued by Fisher acting under his appointment 
to the executorship. It is admitted that he did not make an inventory of 
the succession, or commence one within ten days; that he has collected 
rents and has rendered no account. 

In March, 1876, the public administrator of the parish of Iberia, at the 
instance of several of the heirs, applied for the administration of Mrs. 
Bowman’s estate, alleging that the same has never been legally opened 
in Louisiana; that it can only be legally administered under the author- 
ity of the parish court of Iberia, which alone has jurisdiction over it; 
that Fisher, the person named in the will to be executor of the estate, 
has failed to qualify, and complied with none of the legal formalities re- 
quired to be observed by executors; that Fisher, without legal authority, 
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has collected amounts on account of the estate and has failed to render 
any account of them. He prays to be appointed administrator of the 
succession and authorized to settle its affairs. 

An order, it appears, was rendered recognizing the public administra- 
tor as executor of the estate, and a subsequent order was made directing 
the making of an inventory, which was done. 

Subsequently, Fisher filed his opposition to the proceedings of the 
public administrator, denying the existence of any contingency requiring 
or authorizing the appointment of the public administrator to adminis- 
ter the succession; that, through error, he was recognized and confirmed 
by the parish court of the parish of St. Martin on the twenty-fourth of 
March, 1870, said court not having jurisdiction, to which error his atten- 
tion was called only since the pendency of the application of the public 
administrator, and he alleges there is no cause why he should not be 

“appointed and qualified by the parish court of Iberia, and why he can 
not discharge the duties of said trust. He prays that the application 
of the public administrator be rejected, and that he be appointed execu- 
tor without bond, and that letters testamentary be granted to him ac- 
cording to law. 

The court, after hearing the parties and receiving evidence, ordered 
that John Fisher account for the funds he has received to date and sat- 
isfy the court that the same have not been illegally used; that he be 
given thirty days from date to comply with this order, and that in the 
mean time the application of the public administrator remain in abey- 
ance. The opponent, Fisher, appealed. 

We think the judgment erroneous. The question at issue seems to be 
which of the parties contending for the administration of Madame Bow- 
man’s succession, the executor named in her will, or the public administra- 
tor, is entitled to it? The confirmation of Fisher as executor by the 
parish court of St. Martin, being null and void, does not preclude him 
from applying for confirmation and for probate of the will before the 
court having jurisdiction. We think him entitled to the office of execu- 
tor, in preference to the public administrator. It will be in time to in- 
quire into his liabilities to the estate as executor after he assumes the 
duties and responsibilities of the office. 

It is therefore ordered that the judgment appealed from be annulled, 
and, proceeding to render such decree as should have been rendered by 
the lower court, it is ordered that the opponent, John Fisher, be con- 
firmed as executor of the estate of his mother, Maria Bowman, deceased, 
upon his taking the oath and complying with the law in such cases pre- 
scribed; that this case be remanded to the court a qua to be further pro- 
ceeded with. according to law, the public administrator, the other con- 
testant, paying costs in both courts. 
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Mrs. HorteENsE DvupériER vs. PoLiceE JuRY OF THE PARISH OF IBERIA. 


The plaintiff sues the parish of Iberia to recoyer twenty-four hundred dollars for 
the lease, at the rate of six hundred dollars per annum, of a building to be used 
as a court-house and offices, and occupied for said use during four years. The 
defense is that the agreement was to pay in warrants, and not in currency; that 
parish warrants are worth fifty cents on the dollar; and that a tax to pay the 
judgment rendered in this case can not be lawfully levied, as it would be in ex- 
cess of fourteen and a half mills, which is the limit of taxation fixed by law. 

If the parish had had the right to issue warrants (but it had not) then these warrants 
would have to be paid with currency. The parish could not discharge its obli- 
gation on the warrants by paying fifty per cent of their face. 

There is no force in the objection that a tax to pay the judgment rendered against 
the parish can not be levied. The law (act of 1869) makes it the imperative duty 
of courts to Order the levy and collection of a tax whenever it is necessary to 
pay a judgment. 

PPEAL from the Third Judicial District Court, parish of Iberia. 
Train, J. Joseph A. Breaux, for plaintiff and appellant. William F. 

Schwing, Parish Attorney, for defendant and appellee. 

Lupe.ine, C. J. This is a suit to recover from the parish of Iberia 
twenty-four hundred dollars for the lease of a building for a court-house 
and offices, occupied for the use of the parish during four years. 

The defense is that the plaintiff agreed to lease the building to the 
parish for six hundred dollars in parish warrants, payable quarterly, 
and that parish warrants are worth fifty cents on the dollar; and that a 
tax to pay the judgment rendered in this case can not lawfully be levied, 
as it would be in excess of fourteen and u half mills, the limit of taxa- 
tion fixed by law. 

The written agreement in the record shows that the lease was for six 
hundred dollars perannum. But if it had been, as contended for by defend- 
ant, payable quarterly in warrants, the only difference possible would 
have been that the payments were due quarterly. As it is, the defend- 
ant has had a much longer credit. And ifthe parish had had the right to 
issue warrants (but it had not) they would have to be paid with cur- 
rency. The parish could not discharge its obligation on the warrants 
by paying fifty per cent of their face. 

There is no force in the objection that a tax to pay the judgment ren- 
dered against the parish can not be levied because fourteen and a half 
mills had already been levied by the parish for general expenses. The 
law makes it the imperative duty of courts to order the levy and collec- 
tion of a tax whenever it is necessary to satisfy the said judgment. The 
act of 1869 declares: “Hereafter, whenever a judgment for money is 
rendered by any court of competent jurisdiction against a parish, the 
judge who shall render the judgment shall, in the same decree, order 
the board of assessors or parish officers whose duty it is to assess taxes 
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forthwith to assess a parish tax at a sufficient rate per cent upon the 
assessment roll of the current year to pay and satisfy said judgment 
and interests and costs.” R. S., section 2747. 

It is therefore ordered that the judgment be amended by increasing 
the amount of the judgment to twenty-four hundred dollars, with five 
per cent per annum interest from judicial demand, and that the tax to 
be assessed be increased to a sum sufficient to cover the amount of this 
judgment and costs of both courts, and as thus amended that the judg- 
ment of the lower court be affirmed with costs of appeal. 


Wy ty, J., dissenting. Plaintiff sues defendant for twenty-four hun- 
dred dollars on a contract of lease made in 1872 for the rent of a build- 
ing to be used as a court-house, alleging that the price of the lease was 
six hundred dollars per annum, payable as follows: one hundred and 
fifty dollars at the end of each quarter. 

The defense is, the contract is illegal, because made in contravention 
of a prohibitory law. 

Section 2786 of the Revised Statutes provides that “the police juries 
of the several parishes * * * shall not hereafter have power to con- 
tract any debt or pecuniary liability without fully providing in the ordi- 
nance creating the debt the means of paying the principal and interest 
of the debt so contracted.” 

Section 2787 provides that the ordinance providing means to pay the 
debt so contracted shall remain in force, that is, shall not be repealed 
until the debt and interest are fully paid. 

The police jury, in contracting the debt in question, provided no 
means whatever to pay the principal and interest of said debt. They 
made the contract of lease with defendant, obligating the parish to pay 
a specific sum of money in certain installments, without providing in the 
ordinance creating the debt “the means of paying the principal and in- 
terest of the debt so contracted,” in contravention of a positive law for- 
bidding them from so doing. 

The contract in question undoubtedly created a debt, and in the ordi- 
nance authorizing the debt no means were provided for the payment of 
the same. It is a simple question of authority, and the rule is, all per- 
sons dealing with a political corporation are charged with notice of the 
extent of its powers. 

The General Assembly, who created the parishes, thought proper to 
limit their powers to create debts; they have forbidden contracts of the 
kind declared on, and the court must uphold the law, however great the 
hardship to those who have dealt with the police jury in ignorance of 
the law limiting their powers. The precise question was presented in 
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the case of O. J. Flagg vs. the Parish of St. Charles, 27. An. 319, and in 
numerous other cases. The jurisprudence is settled long since on this 
point. Z 

I therefore dissent in this case. 


Howe 1, J., dissenting. I concur in the dissenting opinion of Mr. Jus- 
tice Wyly. 


No. 911. 
ANDREW C. SmirH vs. ANNA A. PALFREY, ADMINISTRATRIX. 


The note sued on matured on the first of March, 1860. The proceedings of the meet- 
ing of creditors, of whom plaintiff was one, were homologated on the eleventh 
of June, 1861, and this suit was brought on the eighteenth of October, 1873. 

Whether the list of creditors filed is regarded as an acknowledgment of the debt, or 
the homologation of the proceedings of the creditors as a judgment on the debt 
(which, however, this court does not), the plaintiff's claim would be prescribed, 
as more than ten years have elapsed between the date of the judgment of homol- 
ogation and the day on which the suit was instituted. 

Prescription against a judgment can not be interrupted except by a suit to revive. 
In 1870 the prescription in this case had run since the date of the filing of the 
list of creditors, and an administrator can not create a debt by acknowledging 
a prescribed claim. 


Prescription runs against all persons unless they are included in some exception 
established by law, and there is no exception in favor of creditors of asucces- 
sion, whether solvent or not. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. - Fred. Gates, for plaintiff and appellee. Lyman Harding, 
for defendant and appellant. 

Lupe.ine, C.J. This is a suit to recover the amount of a promissory 
note executed by William T. Palfrey, Jr., deceased. The plaintiff ob 
tained an attachment by garnishment process against G. A. Callery. 
The answer is a general denial and the plea of prescription of five and 
ten years. 

There was judgment dissolving the attachment and in favor of the 
plaintiff for the amount of the note with interest and costs. The de- 
fendant has appealed. 

It appears that William T. Palfrey, Jr., died in 1860, and the defend- 
ant was appointed administratrix. In 1860, treating the succession as 
an insolvent succession, the administratrix convoked a meeting of the 
creditors, and, accompanying her petition, she filed a list of creditors to 
be summoned; on that list is found the name of the plaintiff. The meet- 
ing was held, the plaintiff participated in its proceedings and made oath 
to the correctness of his claim, and the proceedings of the meeting were 
homologated. 











616 ' SUPREME COURT OF LOUISIANA, 


Smith vs. Anna A. Palfrey. 








The plaintiff urges that when defendant filed her schedule and caused 
him to be summoned as a creditor she thereby acknowledged him as a 
creditor, and that acknowledgment was a standing recognition of the 
debt, and suspended prescription as long as the estate remained unset- 
tled. We can not assent to these propositions. The list of creditors only 
indicated who claimed to be creditors, and did not even state the amount 
or the nature of the debts. Nor was this list signed by the administra- 
trix, or by any one proved to have been authorized by her to acknowl- 
edge the debts of the succession. This was not such an acknowledg- 
ment of the debt as would interrupt prescription. But if it had been, 
the acknowledgment could not benefit the plaintiff. 

The note sued on matured March 1, 1860; the proceedings of the 
meeting of the creditors was homologated on the eleventh of June, 1861, 
and this suit was filed on the eighteenth of October, 1873. Whether we 
regard the list of creditors filed as an acknowledgment of the debt, or 
the homologation of the proceedings of the creditors as a judgment on 
the debt (which, however, we do not), the plaintiff's claim would be pre- 
scribed, as more than ten years elapsed between the date of the judg- 
ment of homologation and the day on which the suit was instituted. 22 
An. 577; 4 An. 102. 

An attempt has been made to prove an interruption of the prescrip- 
tion in the year 1870 or 1871. If the evidence amounted to proof of an 
interruption of prescription by an acknowledgment, it could not bene- 
fit the plaintiff, as prescription against a judgment can not be interrupted 
except by a suit to revive, and in 1870 the prescription had run since the 
date of the filing of the list of creditors, and an administrator can not 
create a debt by acknowledging a prescribed claim. It is strenuously 
contended by plaintiff that an insolvent succession is in the same situa- 
tion with a corporation, partnership, or individual who has made a sur- 
render of his property to his creditors, and that, pending the settlement 
of the succession, prescription against the debts of the estate is sus- 
pended. But he has not cited us to any law or authority to support this 
position. The case in 7 An. 116, of the Gaslight and Banking Company 
vs. Hayes, is not in point. 

Prescription runs against all persons unless they are included in some 
exception established by law (C. C. 3551), and there is no exception in 
favor of creditors of successions, whether solvent or not. 12 Rob. 507; 
12 An. 216; 21 An. 67. 

It is therefore ordered that the judgment of the lower court be reversed, 
and that the plea of prescription be maintained, and the plaintiff's de- 
mand be rejected with costs of both courts. 
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No, 899. 


A. L. Tucker vs. CLEMENTINE M. CHARPENTIER AND HUSBAND. 


The defendants gave plaintiff a draft drawn by a planting partnership onthe house 
of Allen & Co. in settlement of a promissory note which he held and which had 
been executed by defendants. The receipt reads that the draft, when paid, shall 
destroy the note. The draft not being paid, the receipt amounted to nothing 
and left the note due and unpaid. 

Aiton from the Third Judicial District Court, parish of St. Mary. 
tA Train, J. <A. L. Tucker, in propriad persond, plaintiff and appellee. 

S. Lanaux, for defendants and appellants. 

Morean, J. Defendants were indebted to the plaintiff for the amount 
of a promissory note which he held, the note being executed by the de- 
fendants. The defendants gave him a draft drawn by a planting part- 
nership on the house of T. H. & J. M. Allen & Co. in settlement of his 
claim. The draft was not paid. He brings this suit to recover the 
amount of the note. 

The defense is that the draft was given and received in payment of 
the note, and therefore that the note was extinguished. 

The receipt reads that the draft “ when paid” should destroy the note. 
The draft not being paid, the receipt amounted to nothing, and left the 
note due and unpaid. 

There is no error in the judgment which compelled its payment. 

Judgment affirmed. 


No. 971. 
C. T. Cape vs. F. C. Mawar. 


The defense is that plaintiff failed to put defendant in possession of a material por- 
tion of said land for which the notes sued upon were given, and that without 
that part the purchase would not have been made, and the prayer is that the 
sale be canceled or the price reduced in proportion, which is fixed in the answer 
at one half of the whole price. Judgment was rendered on the verdict of a jury 
for the amount claimed, less the value of the land of which defendant failed to 
get possession. Defendant has appealed. 

The verdict and judgment are correct. The defendant made an alternative prayer, 
and the jury found that the price should be reduced. The amount fixed seems 
just and shown by legal evidence. 


PPEAL from the Third Judicial District Court, parish of Iberia. 

JA Train, J. Jury trial. J. A. Breaux, for plaintiff and appellee. De 
Blanc & Fournet and A. & M. Voorhies, for defendant and appellant. 

HowELL, J. Plaintiff sues upon four notes secured by mortgage and 

given for the price of certain lands sold by him to the defendant. The 

defense is that plaintiff failed to put defendant in possession of a mate- 

rial portion of said land, and thet without that part the purchase would 
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not have been made, and the prayer is that the sale be canceled, or the 
price reduced in proportion, which is fixed in the answer at one half of 
the whole price. 

The facts are that, in 1870, Mrs. Cade rented a tract of land of ninety- 
seven 35-100 acres to the defendant for ten years, describing it as a part 
of a tract entered by Robert Cade on the fourteenth of January, 1857. 
Subsequently, the plaintiff purchased from his mother, Mrs. Cade, all 
the land entered by Robert Cade, and leased the whole of it for six years 
to the defendant, giving a description of each part, including the portion 
said in the answer not to have been delivered. About a year thereafter, 
a sale of the same land, containing 643 9-100 acres, with the same de- 
scription and the usual clauses as to warranty, was made by the lessor, 
©. T. Cade, to the lessee, F. C. Malain, the latter giving his four promis- 
sory notes, due respectively in about one, two, three, and four years. 
When the first note became due, defendant refused to pay on the ground 
set up in his answer. Judgment was rendered on a verdict of a jury for 
the amount claimed, less the value of the land of which defendant failed 
to get possession, and he appealed. Plaintiff asks an amendment for the 
whole amount claimed. 

We think the verdict and judgment were correct. The defendant made 
an alternative prayer, and the jury found that the price should be re- 
duced, and we think the amount fixed by them just and shown by legal 
evidence. It is unnecessary to pass on the alleged errors in the charge 
to the jury. Defendant had a right to prove by parol the non-delivery. 

Judgment affirmed. 

Rehearing refused. 


No. 885. 


L. C. Lopps, TESTAMENTARY EXEcuTRIX, VS. PARISH OF VERMILION.: 


This case seems identical with the one of Sterling vs. Parish of West Feliciana, 26 
; An. p. 59, and should be controlled by it. 


PPEAL from the Sixteenth Judicial District Court, parish of Ver- 
milion. Mouton, J. C. H. Mouton & Debaillon, for plaintiff and ap- 
pellee. R. P. O'Bryan, for defendant and appellant. 

Moraan, J. The allegations are that plaintiff, as testamentary execu- 
trix, is holder of certain warrants issued by the police jury of the parish 
of Vermilion, payment of which is refused by the treasurer thereof, who 
alleges that he has no funds in his hands, although, as she avers, the 
police jury had levied taxes and caused the same to be collected to meet 
the payment of the warrants sued on. She prays that judgment be 
rendered in her favor for the amount claimed, and that a tax be levied 
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on the taxable property of the parish, according to law, the proceeds to 
be applied to the payment of the judgment which she asks for. 

The defense is that the police jury is without right to issue instruments 
negotiable in form; that the formalities of law have not been complied 
with, no provision having been made to meet their payment in the ordi- 
nance creating the debt; that no cash taxes have ever been levied by the 
police jury, nor have any ever been collected to meet the payment of the 
warrants; that the parish treasurer has been without money to meet the 
payment of any warrants drawn upon the general fund for seven years 
past. 

The case seems identical with the one of Sterling vs. Parish of West 
Feliciana, 26 An. 59, and should be cortrolled by it. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of the defendants with costs in both courts. 


No. 962. 


H. 8. Buckner vs. M. T. Gorpy, SHERIFF. RULE TO sHOW CAUSE IN THE 
MAartTrTer. 


‘This is a rule taken by Buckner on the sheriff of St. Mary to show cause why he 
should not pay to the plaintiff in the rule a certain sum which is the proceeds 
of the sale of one undivided half of certain mortgaged property, after paying 
its proportion of the costs and taxes and the whole debt due the first-mortgage 
ereditor. 

The sheriff had no right to make this disposition of the surplus in his hands. The 
debtor, at least, should have been made a party to the rule, if a rule were au- 
thorized in this case. This is made more manifest by the motion of the plain- 
tiff to dismiss the appeal on the ground that the sheriff, being a mere stake- 
holder, had no right to appeal, and yet he alone is a party defendant in these 
proceedings. The case is remanded. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. Fred. Gates, for plaintiff and appellee. A. C. Dumartrait, 
for defendant and appellant. 

Lupetine, C. J. This appeal is from a judgment rendered on a rule 
against the sheriff to show cause why he should not pay to the plaintiff 
$2809 56 out of the proceeds of the sale of the “Old Fuselier” planta- 
tion. The plaintiff alleges that he is a mortgage creditor of Mrs. G. L. 
Fuselier for the sum of twelve thousand dollars, and that after paying 
G. L. Grevemberg’s debt there remained a surplus out of the half of the 
net proceeds of the sale amounting to the sum he claims. It appears 
that the said plantation was seized and sold under two writs, the two 
undivided halves of the place being mortgaged to different parties, and 
each creditor was forcing a sale under his mortgage. Buckner claimed 
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to have a mortgage upon the whole tract inferior in rank to the two 
mortgages above mentioned. The place sold for $14,774 50, $11,804 50 
cash and $2970 in a twelve-months bond ; leaving, after deducting taxes 
and costs, $12,920 16, or $9950 16 in cash. The plaintiff contends that 
the $12,920 16, net proceeds of the whole tract, should be divided equally, 
and the mortgages which outranked his should be respectively deducted 
from the two halves, and that that would leave for the satisfaction of 
his mortgage the amount claimed. Conceding all this to be true, the 
sheriff had no right to make this disposition of the surplus in his hands. 
The debtor, at least, should have been made a party to the rule, if a rule 
were authorized in this case. This is made more manifest by the motion 
of the plaintiff to dismiss the appeal on the ground that the sheriff, be- 
ing a mere stakeholder, had no right to appeal, and yet he alone is a 
party defendant in these proceedings. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that the case be remanded to the court a qua to make 
proper parties according to law. Appellee to pay costs of appeal. 


No. 902. 
A. C. Dumartratt, UsE oF, ETC., Vs. WILLIAM P. KEMPER. 


If plaintiff acquired the notes sued upon in pledge for his clients, the creditors of 
Penn, to whose order they were drawn and by whom they were indorsed, he did 
so with the full knowledge of the defective title which defendant, the drawer of 
the notes, received to the land, in consideration of which the notes were given; 
and his knowledge was the knowledge of his clients. Failure of consideration, 
which is pleaded, is clearly shown. 

There is no demand in reconvention in the pleadings, although urged in counsel’s 
brief, for the cash part of the price of the land paid by defendant to Penn. 
Besides, Penn has not been cited. If the plaintiff has authority from Penn to 
sue on the notes, that does not give him authority to represent Penn in the de- 
mand to recover the cash part of the price of the land which was paid to Penn 
at the time of the sale. ’ 


PPEAL from the Third Judicial District Court, parish of St. Mary. 
JA Train,J. A. C. Dumartrait, for plaintiff and appellee. A. L. Tucker 
and D. Cajfery, for defendant and appellant. 

Wyty, J. Plaintiff, for the use of Henry Penn and his creditors, sued 
the defendant on certain promissory notes, amounting in the aggregate 
to ninety-five hundred dollars, executed by defendant to the order of 
Henry Penn and indorsed by him. 

The defense is failure of consideration caused by eviction of defend- 
ant of the principal part of the tract of land for the purchase price of 
which these notes were given. 

The plaintiff is not a‘third holder before due for value. He holds 
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these notes as agent for Henry Penn, the payee, with the understanding 
that when collected a part of the proceeds is to be applied to the pay- 
ment of certain creditors whose claims are in his hands as attorney at 
law, and the balance of the proceeds is to be paid to Penn. 

Besides, if plaintiff acquired these notes in pledge for the creditors of 
Penn, his clients, he did so with full knowledge of the defective title 
which defendant received to the land, in consideration of which the notes 
were given; and his knowledge was the knowledge of his clients. 

Failure of consideration is clearly shown. There is no demand in re- 
convention in the pleadings, although urged in the brief, for the cash 
part of the price of the-land paid by defendant to Penn. Besides, Penn 
has not been cited. If plaintiff has authority from Penn to sue on the 
notes, that does not give him authority to represent him in the demand 
to recover the cash part of the price of the land which he paid to Penn 
at the time of the sale. 

It is therefore ordered that the judgment in favor of plaintiff be an- 
nulled, and that plaintiff's demand be rejected with costs of both courts. 


No. 920. 


Rosert H. Litreti, TEsTAaMENTARY Executor, vs. Evrarp W. SyLVESTRE. 


‘The judgment appealed from is correct. The plaintiff had no personal judgment 
against the defendant. His judgment bore only on the land in possession of 
said defendant, and decreed him to give it up to be sold to pay the amount for 
which it was mortgaged.’ Defendant made an arrangement by which he gave a 
draft to plaintiff in part payment, and obtained time for the satisfaction of the 
balance of the judgment. The draft was protested. Plaintiff, failing to collect 
the draft, proceedéd to execute his judgment. He seized and sold the land, and 
holding the writ of fieri facias unsatisfied, proceeded to sue detendant for the 
amount of the draft without giving him credit for it or any part of it. This he 
clearly had no right to do. 

PPEAL from the Eighth Judicial District Court, parish of St. Landry. 
Morgan, J. J. M. Moore, for plaintiff and appellant. Martel & 

Hudspeth, for defendant and appellee. 

TALIAFERRO, J. The defendant was proceeded against by the hypothe- 
cary action as third possessor of mortgaged property. It seems he 
made an arrangement with the plaintiff to pay fifty-five hundred dol- 
lars of mortgage debt on the twenty-fourth of September, 1874, for 
which he gave a draft on John W. Jones, of the State of Maine, in favor 
of the executor. The agreement appears to have been that the amount 
of the draft when paid should be credited on the judgment held by the 
executor against the property, and further time given the defendant to 
pay the remainder. The draft was protested for non-payment, and the 
plaintiff proceeded to the sale of the mortgaged premises, which were 
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adjudicated to the highest bidder for $3333 33, falling far short of the 

amount due on the mortgage debt. The plaintiff, without giving credit 

to the defendant for the amount of the draft, instituted suit against him 

on the draft, with interests and costs. Sylvestre, the defendant, resisted 
‘the payment of the draft— 

First—On the ground of want and failure of consideration. 

Second—That he was discharged by the laches of the payees of the 
draft, and the indorsers holding under them, in failing to made due de- 
mand for acceptance and payment, and by their failing to give him due 
notice of non-acceptance and non-payment and of the protest. 

There was judgment in the lower court in favor of the defendant, and 
the plaintiff appealed. 

We think the judgment appealed from correct. The plaintiff had no 
personal judgment against Sylvestre. His judgment bore only on the 
land in possession of Sylvestre, and decreed him to give it up to be sold 
to pay the amount for which it was mortgaged. The plaintiff, when he 
failed to collect the draft, proceeded to execute his judgment. He seized 
and sold the land, and holding the writ of fieri facias unsatisfied, pro- 
ceeded to sue Sylvestre for the amount of the draft without giving him 
credit for it or any part of it. This he clearly had no right to do. 

Judgment affirmed. 


No. 913. 


CHARLES CAMILLE DURAND, ADMINISTRATOR, vs. E. DELAHOUSSAYE, SHERIFF, 
ET AL. 


A creditor holding a claim secured by special mortgage on property belonging to a 
vacant and apparently insolvent estate, can proceed via erecutiva against said 
property in satisfaction of his debt. This question has long been settled by nu- 
merous decisions. It is no longer an open question. 

PPEAL from the Third Judicial District Court, parish of St. Martin. 
Train, J. Felix & Martin Voorhies, for plaintiff and appellee. L. 

J. Gary and Joseph A. Breaux, for defendants and appellants. 

Wvty, J. Alphonse Tertrou sued out an order of seizure and salq 
against the succession of Charles Durand, which was enjoined by plain- 
tiff, the administrator of said succession, on the grounds stated in the 
petition. 

In this court the question which plaintiff's attorneys present for de- 
cision is: “ Whether a creditor holding a claim secured by special mort- 
gage on property belonging to a vacant and apparently insolvent estate 
can proceed via executiva against said property in satisfaction of his 
debt ?” This question has long since been settled in the affirmative by 
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numerous decisions of this court. It is no longer an open question. 
The law has not made the pecuniary condition of the owner of the 
hypothecated property a consideration in determining the right of a 
mortgage creditor to resort to executory process. 

Therefore the financial condition of the succession enjoining the execu- 
tory process in question is immaterial. 

It is therefore ordered that the judgment herein in favor of plaintiff. 
be annulled, that the injunction herein be dissolved, and the suit dis- 
missed, appellee paying costs of appeal. 

Rehearing refused. 


No. 905. 
MATHILDE BIENVENU, WIFE OF T. Brovussarp, vs. VALSIN A. FouRNET. 


The defenses to this suit, brought on certain promissory notes secured by mort- 
gage, are not well founded. 

There is nothing to indicate that the debt sued on originated in the loan of Con- 
federate money, or of Confederate money received by the defendant from the 
plaintiff. The notes were given, not for a loan, but in payment of a debt ac- 
knowledged to be due. 

As to prescription, it has been interrupted by the acknowledgment of the debt. 

The debt was a community debt, and the property mortgaged was community 
property. Assuch the defendant, being the head of the community, could be 
sued without regard to his wife, and whether the wife was dead or not. 

It is no concernment of the defendant’s that the mortgaged property has been sold. 
This is a matter between the plaintiff and the purchasers, should the plaintiff 
endeavor to exercise his rights. The only question is, whether, as between the 
plaintiff and defendant, the debt sued on is due, and whether the property mort- 
gaged is, as between them, subject to the payment of the debt. This court thinks 
it is. 

The district judge rendered judgment in favor of the plaintiff for the amount 
claimed, but denied her the right of mortgage. In this he erred. The plaintiff 
is entitled to both debt and mortgage. 


PPEAL from the Third Judicial District Court, parish of St. Martin. 
Train, J. Breaux & King, for plaintiffand appellant. DeBlanc & 
Perry, for defendant and appellee. 
Morgan, J. The suit is on certain promissory notes secured by mort- 
gage for $4108 44, with interest at eight per cent from twentieth March, 
1862. . 


The defenses are: 

First—The consideration of the notes sued on was Confederate money. 

Second—Prescription. 

Third—If due and not prescribed, the notes are due by the community 
which existed between defendant and his wife, and, if payable, should 
only be paid out of the proceeds of the sale of the property mortgaged, 
the sale having already taken place. 





624 SUPREME COURT OF LOUISIANA, 


Mathilde Bienvenu vs. Fournet. 








The conclusions to which we have come upon the merits render it 
unnecessary that we should examine the bills of exception. 


First—There is nothing to indicate that the debt sued on originated in 
the loan of Confederate money or of Confederate money received by 
the defendant from the plaintiff. . 

The act of mortgage, after relating the appearance of the parties, re- 
cites: 

“Lesquel déclare devoir bien et légitimement & Mons. Thélesphore 
Bienvenu, demeurant dans la susdite paroisse, la somme de six mille 
deux cents 62-100 piastres, balance die par le dit V. A. Fournet au dit 
Thélesphore Broussard par réglement de compte fait entre eux ce 
jourd’hui, laquelle somme le dit V. A. Fournet s’oblige de payer et rem- 
burser au dit Broussard par tiers égaux dans un, deux, et trois ans a 
partir de la date des présentes.” 


So that the notes were given not for a loan, but in payment of a debt 
acknowledged to be due. We see nothing Confederate in the transac- 
tion. It is simply the acknowledgment of a debt, to be paid at a certain 
time. 

Second—Prescription has been interrupted by the acknowledgment of 
the debt. 


Third—The debt was a community debt, and the property mortgaged 
was community property. As such, the defendant, being the head of 
the community, could be sued without regard to his wife, and whether 
the wife was dead or not. 26 An. 690. 


It is no concernment of the defendant’s that the mortgaged property 
has been sold. This is a matter between the plaintiff and the pur- 
chasers, should the plaintiff endeavor to exercise his rights. The only 
question before us is whether as between the plaintiff and defendant the 
debt sued on is due, and whether the property mortgaged is, as between 
them, subject to the payment of the debt. We think it is. 


The district judge rendered judgment in favor of the plaintiff for the 
amount claimed, but denied her the right of mortgage. In this we think 
there is error. The piaintiff, we think, is entitled to both debt and mort- 
gage. 


It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended by granting to the plaintiff the mortgage 
as described in the petition, and that.as thus amended the judgment be 
affirmed, the appellees to pay costs in both courts. 
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WILiaM Jacons et AL. vs. M. E. L. I. Frire, Wire, et At. 


One of the main questions in this,case is about the validity of a citation. It is di- 
rected to Jules G. Olivier, of the parish of St. Mary, attorney in fact of Gabriel 
L. Fuselier: “ You are hereby summoned to appear before the district court in 
and for the parish of St. Mary on the first Monday of October next, and 
comply with the demand contained in the petition of William Jacobs against 
you (a copy of which is hereunto annexed), or file your answer thereto in the 
office of the clerk of said court,” ete. No answer was filed to this suit. Judgment 
by default was rendered against Fuselier and confirmed. 

This judgment is null and void for want of citation. The Code expressly provides 
that citation must be directed to the defendant. Here it was Olivier who was 
cited, and it was Olivier who was ordered to file his answer to the demand 
which was made upon him. Admit that Olivier was Fuselier’s attorney in fact, 
still when Fuselier is sued the citation must be directed to him, and not to his 


agent. 
PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. Tucker & Davis and D. Caffery, tor plaintiffs and appel- 
lants. Fred. Gates, for defendants and appellees. 

Morean, J. Plaintiffs allege that they are judgment creditors of 
Gabriel L. Fuselier. 

They institute this suit for the purpose of annulling a judgment ob- 
tained by the defendant, wife of Fuselier, against her husband, and to 
set aside the judicial sales of property made in execution of her judg- 
ment. 


As to Jacobs, she excepts that he is not a judgment creditor of her 
husband. 

As to Grevemberg, the other plaintiff, she pleads the prescription of 
one year, and the authority of the thing. adjudged. 

The judgment in favor of the defendant against her husband was ren- 
dered on the third of November, 1866. 

The judgment in favor of Jacobs against Fuselier was rendered on the 
twentieth of May, 1870, on a claim dating back to the seventh of Jan- 
uary, 1861. 

The judgment upon which Grevemberg proceeds was rendered in the 
suit of Fanny C. Wykoff vs. Fuselier,on a claim running back to the 
year 1860. 

In the suit of Jacobs vs. Fuselier, Jacobs prayed that “Gabriel L. 
Fuselier be made a party defendant, that he be served with a copy of 
this petition, and that he be duly cited to appear at the next term of this 
honorable court to answer this demand, and that said service of citation 
be made on J. G. Olivier, attorney in fact of said G. L. Fuselier, the said 
Fuselier being absent from the State.” 

The citation is directed “to Jules G. Olivier, of the parish of St. Mary, 
attorney in fact of Gabriel L. Fuselier: “ You are hereby summoned to 
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appear before the district court in and for the parish of St. Mary on the 
first Monday of October next, and comply with the demand contained 
in the petition of William Jacobs against you (a copy of which is here- 
unto annexed), or file your answer thereto in the office of the clerk of 
said court,” etc. No answer was filed to this suit. Judgment by default 
was rendered against Fuselier and confirmed. 

The judgment is null for want of citation. The Code expressly pro- 
vides that citation must be directed to the defendant. Here it was Oli- 
vier who was cited, and it was Olivier who was ordered to file his answer 
to the demand which was made upon him. 

This renders it unnecessary for us to pass upon the bill of exception 
taken to the ruling of the district judge upon his having rejected the 
power of attorney from Fuselier to Olivier. Admit that Olivier was 
Fuselier’s attorney in fact, still, when Fuselier is sued the citation must 
be directed to him, and not to his agent. 

As to Grevemberg, his action is to annul a judgment on the ground of 
fraud and collusion. The judgment under which he brings this suit was 
rendered on the third of November, 1866. All the material allegations 
in his petition in this case were set up in his answer to the suit of Frére 
vs. Mentz, Sheriff, et al. In that suit he was cast. The judgment in that 
case has become final. He is, therefore, estopped from setting up the 
same issues again. Besides, his action is prescribed, more than one year 
having elapsed from the time when the judgment attacked was rendered 
prior to the institution of this suit. 

Judgment affirmed. 











No. 973. 
PHEDORA GIROUARD ET AL. VS. SOSTHENE C. BRoussARD, ADMINISTRATOR. 


This is a suit by the heirs of the deceased to compel the administrator to render an 
accaunt within ten days from service of the order. The administrator, having 
taken a suspensive appeal from that order and filed his bond, failed to bring up 
the transcript, but the appellees did, and claim damages for a frivolous appeal. 

To grant this prayer would be to punish the creditors and co-heirs of the deceased 
and not the administrator, who has abandoned the appeal, and there is no money 
judgment. 

PPEAL from the Parish Court of Lafayette parish. Moss, J. Wil- 
. liam Kibbe, Mouton & Debaillon, for plaintiffs and appellees. Eugéne 

Mouton, for defendant and appellant. 

LupeE.inG, C.J. The plaintiffs, heirs of the deceased, sued the defend- 
ant to compel him to render an account. 
He was ordered to render an account within ten days from service of 


the order. Having failed, another order was issued commanding the 
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administrator to comply with the order of court. From this order he 
obtained a suspensive appeal and filed his bond, but failed to bring up 
the transcript, which has been filed by the appellee, who prays for dam- 
ages for a frivolous appeal. 

To grant this prayer would be to punish the creditors and co-heirs of 
the deceased and not the administrator, who has abandoned the appeal. 
There is no money judgment. 

It is therefore ordered that the judgment of the lower court be af- 
firmed with costs of appeal. 


\ 
No. 877. 
GuILBEAU Bros. vs. Jos. MELANCON. 


New parties may be made at any time pending the trial of a case, provided the trial 
is not delayed or the issue changed. As tothe right of the administrator of the 
deceased partner of plaintiffs to join in this suit, it is undeniable. The matter 
which is before this court is not of a commercial character. It involves the title 
to real estate. Commercial partners may own real estate, but the real estate 
owned by them does not enter into their commercial assets. As regards that 
species of property. they are joint owners. In such a suit it was not only the 
right, but it was the duty, of the administrator of the partner who had died to 
make himself a party to that suit in order that the interest of the partner in the 
property should come under his administration. 

That Guilbeau Brothers are the owners of the draft sued upon is evident from the 
fact that they hold it and that no one else claims it. 

It was optional with plaintiffs to sue on the draft given for the object purchased, or 
to ask for a rescission of the sale. Compensation can not be pleadedin acase like 
this. The sale was made for cash; the price should have been paid in cash. The 
accepting of the draft in the placé of cash was merely an accommodation to de- 
fendant. It never could have been contemplated by the plaintiffs that it was a 
mere trap by which the defendant was to secure the payment of a debt. 


PPEAL from the Third Judicial District Court, parish of St. Martin. 
A Train, J. DeBlanc & Fournet, for plaintiffs and appellees. Felix 
Voorhies, for defendant and appellant. 

Morean, J. Guilbeau Bros. sold to the defendant a certain piece of 
property. The price was $2025. The terms cash. Instead of cash, the 
defendant gave a draft drawn by himself, payable to the vendors, on A. 
Mouton, of New Orleans. Under the sale the vendee took possession of 
the property. The draft, although not payable to the order of the 
vendors, was indorsed by them to one Brown. It was presented by 
Brown to the payee, who refused to accept or pay it. It was then re- 
turned to the vendors, and was by them indorsed to DeBlanc & Beer, 
who again presented it to Mouton, who, acting under instructions from 
the drawer, refused payment. Roman, however, offered to take up the 

_draft by compensating it with a debt due by the vendors to the vendee, 
which was refused. The draft was then returned to the vendors. The 
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object of this suit is to rescind the sale, to recover back the property, 
and for damages. The defense is— 

First—That at the time of the sale the vendors owed the vendee a 
larger sum than the price which he agreed to pay for the property, and 
that the debt was therefore compensated. 

Second—That the plaintiffs, who have made no cession of their prop- 
erty, can not object to the plea of compensation, because the property 
sold by them to defendant is the common pledge of their creditors, and 
that this would be giving undue preference to one of their creditors over 
the others. 

Third—Because this objection, if receivable, must be made by the 
creditors, and that by the action styled in law actes Pauliana, or revoca- 
tory action, and not otherwise. 

Fourth—Because the draft on Mouton was not protested. 

Fifth—Because the draft was transferred by plaintiffs, first, to Brown, 
who returned it to plaintiffs, and who then gave it to DeBlanc & Beer. 

Sixth—Because plaintiffs have failed to make a tender of the draft to 
the defendant before instituting suit,-and because there is nothing to 
show that they are the holders of the draft. 

Seventh—Because if the transfers by plaintiffs to the indorsees of the 
draft were made without consideration, they were made in view of de- 
frauding the defendant by endeavoring to evade the law, which operated 
a compensation of their respective claims; and that if for a valuable 
consideration, the draft was used as a medium of circulation, and ac- 
quired the value of cash as commercial paper, and, therefore, the action 
should not be one to cancel the sale, but an action on the draft for the 
amount thereof secured by their vendor’s lien and privilege. 

Eighth—Because, by promising to pay cash, when in reality he under- 
stood and meant to pay with the plaintiffs’ indebtedness, he committed 
no breach of confidence amounting to fraud, subjecting him to damages. 

Ninth—Finally, he avers that the unjust and uncalled for imputation 
of fraud fixed upon him by plaintiffs has injured him in his reputation 
for honesty and fair dealing, and that the protest of the draft, which 
he did not owe, has injured his credit as a merchant, and that he has 
suffered damages in the sum of one thousand dollars, for which he asks 
judgment. 

On the trial, it appears that Placide Guilbeau, one of the plaintiffs, had 
died since the institution of this suit. it also appeared, from testimony 
adduced by the defendant, that J. Armas Guilbeau had been appointed 
administrator of his estate. Thereupon, counsel for plaintiff offered to 
make an appearance for the administrator, which the defendant objected 
to on the grounds that it came too late ; and because, the action being 
brought by Guilbeau Bros. as a commercial firm, and the partnership 
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being dissolved by the death of one of its members, no one can repre- 
sent the deceased in this action, unless specially appointed by the court 
of probates as administrator or liquidator of his share in the partner- 
ship. It will be observed that no question is raised as to the authority 
of the counsel to represent the administrator. 

Under the facts as stated in the bill, the ruling of the district judge 
was correct. New parties may be made at any time pending the trial of 
a cause, provided the trial is not delayed or the issue changed. As to 
the right of the administrator of the deceased partner to join in this 
suit, it is, we think, undeniable. We may admit the premises of the de- 
fendant, that matters pertaining to a commercial partnership can only 
be administered upon and controlled by a receiver or a liquidator when 
the partnership is dissolved, although we express no opinion upon this 
point, as it is not necessary to the decision of this cause. But the mat- 
ter which was before the court was not of a commercial character. It 
involved the title to real estate. Commercial parties may own real 
estate, but the real estate owned by them does not enter into their com- 
mercial assets. As regards that species of property they are joined 
owners. Now this is a suit relating to property in which the partners 
had a joined interest. In such a suit it was not only the right, but it 
was the duty, of the administrator of the partner who had died to make 
himself a party to the suit, in order that the interest of the partner in 
the property should come under his administration. 

Upon the merits, the numerous defenses of the defendant are not sup- 
portable. . 

First—That Guilbeau Bros. are the owners of the draft is evident from 
the fact that they hold it, and that no one else claims it. 

Second—It was optional with them to sue on the draft, or to ask for a 
rescission of the sale. 

Third—Compensation can not be pleaded in a case like this. The sale 
was made for cash. The price should have been paid in cash. The ac- 
cepting of the draft in the stead of cash was merely an accommodation 
to the defendant. It never could have been contemplated by the plain- 
tiffs that it was a mere trap by which the defendant was to secure the 
payment of a debt. We look upon the draft as nothing more than if, 
when the act was signed, the defendant had asked the plaintiffs to walk 
to a neighbor’s house to get his money, and when he got there told that 
cash meant some old notes and accounts that existed against them. Such 
conduct is not permissible, and produces no effect. 

Judgment affirmed. 


On APPLICATION FOR A REHEARING. 


There is error in the judgment pronounced by us in affirming the 
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sulle of the district court in so far as it allowed damages to the 
plaintiff. 

This can be corrected, however, without a rehearing. 

It is therefore ordered, adjudged, and decreed that our former judg- 
ment be amended ; and it is now ordered, adjudged, and decreed that 
the judgment of the district court, in so far as it gives damages to the 
plaintiff in the sum of three hundred dollars, be reversed, and that in 
all other respects the judgment of the district court be affirmed. De- 
fendants to pay costs in the court below, that of the asin to be borne 
by the plaintiff and appellee. 

Rehearing refused. 





No. 939. 
State OF LOUISIANA VS. JULES GUIDRY. 


Defendant was entitled to have a copy of the renire served upon him, and this was 
done. Allof the persons named thereon did not answer to the summons, but 
that was because they were either excused or could not ba found. The law was 
complied with when the venire was served upon him. 

The judge a quo was right when excusing several jurors who could not understand 
the English langua.ze. This discretionary power he had under the first section 
of act No. 94 of the acts of 1873. 

On the trial of the exceptions filed by defendant, he offered to prove that, in draw- 
ing the venire, ballots were placed in the box containing the names of all persons 
who were on the registration list, including those who had served at previous 
terms of the court within the last three years next preceding the present term. 
Admitting the fact to be as stated, the defendant suffered no wrong thereby, for 
he does not complain that they are incompetent jurors. What he urges is no 
cbjection to them as jurors. They might have caused themselves to be dis- 
charged. but the cause of discharge was personal to themselves. 

The court did not err in allowing Burleson to be sworn as a juror. He swore, it is 
true, on his voir dire that he had “ conversed about the matter with some of the 
eye-witnesses to the killing charged against the accused in this case, and that he 
had formed an opinion as to the guilt or innocence of the aceused;” but he also 
said that “ his opinion was merely imaginary and was not a fixed opinion, but 
would yield to the evidence, and that he felt satisfied he could try the case fairly 
and impartially according to the evidence.” He was a good juror. 

The same may be said with regard tothe juror Collins. He had expressed an opinion, 
but he said that opinion was founded upon hearsay, and that his opinion would 
yield to the evidence. 

There is nothing in the exception that the talesmen had not been summoned and 
ealled to be sworn until after the regular jury had been finally discharged. The 
talesmen could only have been summoned after the panel was exhausted, and 
there is no good reason why the judge, after the panel had been exhausted. 
should not discharge the jury if he had no other cases for them to try without 
waiting until she talesmen had been summoned and sworn. 


f ereeyy from the Eighth Judicial District Court, parish of Calca- 
sieu. Morgan, J. Criminal case. George W. Hudspeth, district at- 
torney, for plaintiff and appellee. F. A. Gallaugher and Lewis Lé- 
véeque, for defendant and appellant. 

Moraan, J. The accused, indicted for murder, and found guilty as 
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charged in the indictment, appeals from the judgment of the court, which 
inflicts upon him the extreme penalty of the law. 


When the case was called in the district court, the defendant objected 
to going to trial— 





First—Because the list of jurors served upon him is incorrect, and 
tends rather to mislead than to guide him, as it contains the names of 
thirty-seven jurors, seven of whom had never been summoned and could 
not expect to be present, and three of whom had been excused by the 
court. 

Second—Because five jurors were excused and discharged by the 
court on the ground that they could not understand English, which, he 
says, was no legal objection to their competency; that they were excused 
without his knowledge or consefht, and without allowing him an oy por- 
tunity to examine them, and that he has good reason to believe that 
they would have made competent jurors, and that he did not believe that 
he could secure a fair and impartial jury from the remaining jurors, and 
that he will be thus deprived of his rights to be tried by a jury sum- 
moned from the body of the parish, as talesmen will be summoned from 
the vicinity of the court-house. 

The statement of facts shows that seven of the jurors whose names 
were on the list furnished to the defendant were never summoned, as 
they could not be found in the parish; that four of the jurors were ex- 
cused because they did not understand English either when read or 
spoken, and that they were excused without the knowledge of the de- 
fendant ; that one of the jurors was excused after a copy of the venire 
had been served on the defendant, the juror claiming exemption because 
he had served within twelve months preceding the last term of court ; 
that of the seven absent jurors domiciliary service had been made on 
two of them, but that of these two one owns no residence in the parish, 
and works wherever he can find employment, and that when the sub- 
poena was left for him he was out of the parish. 


These objections are not good. As to the venire, he was entitled to a 
copy of it, and a copy was furnished him. All of the persons named 
thereon did not answer to the summons, but that was because they were 
either excused or could not be found. But the law was complied with 
when the venire was served upon him. 


As to the course of the judge in excusing several of the jurors because 
they could neither read nor understand the English language, he was 
right. No man can be said to be a competent juror to sit in judgment 
upon a man whose life is at stake who can neither read nor understand 
the language in which the law is written which is to decide his fate, or 
the pleadings under which the crime is laid to his door. The juror 
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might as well be deaf and dumb. Besides, the first section of the act 
No. 94 of 1873 gives to the judge this discretion. 

On the trial of the foregoing exception the defendant offered to 
prove that, in drawing the venire, ballots were placed in the box contain- 
ing the names of all persons who were upon the registration list, includ- 
ing those who had served at previous terms of the court within the last 
three years next preceding the present term. Admitting the fact to be 
as stated, the defendant suffered no wrong thereby, for he does not com- 
plain that they are incompetent jurors. What he urges is no objection 
to them as jurors. They might have caused themselves to be discharged, 
but the cause of discharge was personal to themselves. 

The court did not err in refusing to allow one of the jurors of the 
regular panel to sit on the trial of this case, because he could not read, 
or write, or understand the English language. This we have before 
stated with regard to other jurors. And whether he could or could 
n%t understand the language was a question of fact which it was for the 
district judge to determine. 

Neither did he err‘in allowing Burleson to be sworn asa juror. He 
swore, it is true, on his voir dire that he had “ conversed about the mat- 
ter with some of the eye-witnesses to the killing charged against the 
accused in this case, and that he had formed an opinion as to the guilt 
or innocence of the accused.” But he also said that “his opinion was 
merely imaginary, and was not a fixed opinion, but would yield to the 
evidence, and that he felt satisfied he could try the case fairly and im- 
partially according to the evidence.” He was a good juror. 

The same may be said with regard to the juror Collins. He had ex- 
pressed an opinion, but he said that this opinion was founded upon hear- 
say, and that his opinion would yield to the evidence. 

The regular panel having been exhausted, the judge ordered the sheriff 
to summon forty-five talesmen from different portions of the parish, 
and then discharged the petit jury forthe term. The defendant objected 
to being tried by the talesmen thus summoned, on the ground that the 
talesmen had not been summoned and called to be sworn until after the 
regular jury had been finally discharged. 

There is nothing in this exception. The talesmen could only have 
been summoned after the panel was exhausted, and we see no good rea- 
son why the judge, after the panel had been exhausted, should not dis- 
charge the jury if he had no other cases for them to try, without wait- 
ing until the talesmen had been summoned and sworn. 

The defendant moved for a new trial “for the reason that the verdict 
is contrary to the law and the evidence, and because the verdict was oc- 
casioned by the great prejudice existing against him in the community, 
and of which he was ignorant, before going to trial.” 
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There is nothing in this application which shows that the district judge 
erred in his refusal to grant the new trial. 

One by one we have examined and carefully considered the objections 
which the defendant has made to the trial the result of which is to bring 
him to asad end. One by one we have been forced to overrule them, 
and we see no good grounds for interfering in his behalf, averting from 
him the doom which a jury of his peers have said he has, by violating 
the laws of God and man, brought upon himself. 

Judgment affirmed. 


No. 963. 
ALPHONSE TERTROU vs. J. B. ComMEAv, SHERIFF, ET AL. 


The motion to dismiss on the ground that the amount in cont roversy does not ex- 
ceed five hundred dollars can not prevail. It isthe value of the property to be 
sold which is the test of the amount in dispute. 

The plea that the order of sale obtained by the administrator is null, because, if the 
estate is solvent, notice of an application to sell must be given to the heirs, and 
reasonable notice must be given to the interested parties; and, if insolvent, the 
administrator, being the trustee of the creditors, his first duty is to them, and 
all proceedings for the sale of the property must be carried on contradictorily 
with them, is not well founded. 

It was the duty of the administrator to have the property sold if the estate was in 
debt, and that fact is shown by plaintiff, who claims to be a creditor thereof for 
alargesum. The orders of sale were necessarily er parte, and no injury can 
befall the plaintiff in consequence of it. This court does not see in what other 
way he could be paid. 

Jewry from the Parish Court, parish of St. Martin. Fournet,J. L.d. 
4\ Gary. for plaintiff and appellant. F. Voorhies & M. Voorhies, for 
defendants and appellees. 

Moraan, J. The administrator of the estate of Charles Durand, Jr., 
obtained an order for the sale of real estate belonging to the succession. 

Plaintiff enjoins the sale upon the grounds that he is the holder of 
notes secured by mortgage op. the property, and that it is advertised to 
be sold under his mortgage; that the order of sale obtained by the ad- 
ministrator is null, because, if the estate is solvent, notice of an applica- 
tion to sell must be given to the heirs, and reasonable notice must be 
given to the interested parties; because, if the succession is insolvent, the 
administrator being the trustee of the creditors, bis first duty is to them, 
and all proceedings for the sale of the property must be carried on con- 
tradictorily with them, and because the order which forms the basis of 
the advertisement and of the proposed sale is er parte, and is contrary 
to the will of the creditors, and would therefore be null. 

The injunction was dissolved with damages, and the plaintiff appeals. 

47 
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Appellees move to dismiss the appeal on the ground that the amount 
in controversy does not exceed five hundred dollars. 

It is the value of the property to be sold which is the test of the 
amount in dispute. The value of the property largely exceeds our ap- 
pellate jurisdiction. The motion is denied. 

On the merits, it is evident that the injunction was properly dissolved. 
It was the duty of the administrator to have it sold if the estate was 
in debt, and that fact is shown by plaintiff, who claims to be a creditor 
thereof in a sum exceeding sixteen thousand dollars. 

The orders of sale were necessarily ex parte, and we see no injury 
which can befall the plaintiff by the sale of the property. Indeed, we 
do not see how else he could be paid. 

Defendants ask for damages to be awarded by us. But as damages 
were awarded below we will only affirm the judgment. 

Judgment affirmed. 

Rehearing refused. 


No. 831. 
Ricuarp T. Eastin vs. ALFRED DuPERIER. 


On a settlement between Duperier and his ward, Ratier, Duperier, being indebted to 
Ratier, assumed, in part payment of this indebtedness, to pay a note drawn by 
his ward and on which ho had gone security. 

Duperier and Ratier were sued on this note. Pending this suit, Ratier sold what- 
ever claim he might have against Duperier to plaintiff. Judgment was rendered 
in favor of Duperier and Ratier on the note sued on. Plaintiff, as the trans- 
feree of Ratier, sues Duperier for the amount of this note. 

The settlement between Ratier and Duperier being finalin their relations of tutor 
and ward, Ratier, when he sold his rights against Duperier to plaintiff, sold 
nothing. 

Because Duperier was not condemned to pay the note which he agreed to pay is no 
reason why Ratier, or his alleged transferee, should claim payment of the sum 
which it represented, any more than if the holder of the note had given it to 
him, or if the payment thereof had been barred by prescription. 


PPEAL from the Third Judicial District Court, parish of Iberia. 
Train, J. Gary & Fournet, for plaintiff and appellant. J. A. Breaux 
and A. C. Dumartrait, for defendant and appellee. 

Lupe.ine, C.J. The plaintiff alleges that he purchased from one 
Ratier, the former ward of the defendant, whatever balance might be 
due by the defendant to said ward. He alleges, further, that in the ren- 
dition of his account to his ward the defendant acknowledged an indebt- 
edness to him, which was satisfied by money, by notes which said de- 
fendant held against his said ward, and by notes on which he was bound 
as security for his said ward; that one of these last-named notes, for 
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$833 33, was declared by a court of competent jurisdiction to be with- 
out consideration, and that for the amount of said notes the said de- 
fendant is still indebted to the said ward, or to petitioner, his vendee. 

. There was judgment of nonsuit, and plaintiff has appealed. 

It appears from the record that subsequent to the judgment in favor 
of Ratier and Duperier on the note for $833 33, Ratier sued his former 
tutor for matters connected with his tutorship, and there was judgment 
in reconvention against Ratier for $120. It may be that by not claiming 
in that suit the sum now claimed in this suit, he is estopped from suing 
on it afterward. The pleadings have been negligently made, and we 
think the ends of justice will be subserved by affirming the judgment of 
nonsuit. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 


On REHEARING. 


Morean, J. Duperier settled his account as tutor with his ward, 
Ratier. The parties were competent to settle at the time of the adjust- 
ment. Duperier was indebted to his ward. In part payment of this 
indebtedness he assumed to pay a note drawn by his ward, to secure 
which Duperier was surety. Duperier and Ratier were sued on this note. 
Pending the suit, Ratier sold whatever claim he might have against Du- 
perier to the plaintiff. Judgment was rendered in favor of Duperier and 
Ratier on the note sued on. * Eastin, as the transferee of Ratier, sues 
Duperier for the amount of this note. 

The settlement between Duperier and Ratier was a final settlement of 
their accounts. These settled, Ratier had no claim against him. Ratier 
had no rights against him growing out of their relation of tutor and 
ward. When, therefore, Ratier sold to Eastin his rights against Dupe- 
rier, he sold him nothing. The settlement between Ratier and Duperier 
was unconditional and final. Because he was not condemned to pay the 
note which he agreed to pay is no reason why Ratier could claim pay- 
ment of the sum which it represented, any more than if the holder of the 
note had given it to him, or if the payment thereof had been barred by 
prescription. The contract was conclusive between Ratier and Duperier. 
It is conclusive against those who represent either of them. Ratier cer- 
tainly could not sue. Neither, therefore, can Eastin. 

It is therefore ordered, adjudged, and decreed that the former judg- 
ment rendered by us be set aside. And it is now ordered, adjudged, and 
decreed that the judgment of the district court be avoided, annulled, 
and reversed, and that there be judgment in favor of the defendant with 
costs in both courts. 
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No. 906. 


State oF LovIsIANA vs. J. WALKER ET AL. 


A license-tax is demanded of the defendant, Walker, under act No. 14 of the acts of 
1872. The third clause of the first section of that act requires a license-tax of 
fifty dollars to be paid to the State by “each keeper of a wareheuse, cotton or 
lumber yard, or other place of public storage for hire.” 

It is shown by the evidence that the defendant has the usual appendage of all saw- 
mills doing any considerable amount of business, a scope of ground commonly 
called a lumber-yard, upon which the lumber sawed by the mill is stacked or 
piled in lots or parcels for sale, or for delivery of such parcels, where they have 
been sawed to fill bills previously furnished by customers. But it is also shown 
that the defendant does not keep lumber on storage for hire. 

The construction placed by plaintiff upon the third clause of the first section of 
the act referred to is inadmissible. The expressions employed in the connection 
in which they are placed relatively to each other plainly indicate that the ware- 
house, cotton-yard, or lumber-yard to be subject to the license-tax must be “a 
place of public storage for hire.” 


PPEAL from the Parish Court, parish of Iberia. Fontelieu, J. R. L. 
Belden, District Attorney, for plaintiff and appellee. J. A. Breaus, 
for defendant and appellant. 

TattaFERRO, J. In this case the district attorney of the district, upon 
the relation of the tax-collector of the parish, proceeded by injunction 
against the defendants on the alleged ground that they failed and re- 
fused to pay when demanded from them the fifty-dollar-license-tax due 


the State and imposed by law upon the keepers of lumber-yards, the 
defendants being owners of a saw-mill and carrying on a large business 
in the lumber trade. 


The defendants excepted to the right of the plaintiffs to seize and ad- 
vertise for sale their property, which it seems was done to enforce pay- 
ment of the license demanded from them. They answered at consider- 
able length, averring the illegality of the proceedings taken against 
them, denying that they are liable for the license-tax claimed from them, 
and allege damages suffered by them from the seizure of their property, 
the suspension of their business, and the expense incurred in attorney’s 
fees to defend them. They pray a dissolution of the injunction, and for 
one hundred and seventy dollars damages, to be decreed in solido against 
the parties—the district attorney, tax-collector, and sheriff—officially 
and personally. 

The judgment of the court below was rendered in favor of the State 
for fifty dollars license-tax against the defendant Walker, and costs of 
suit, with privilege on the property, and twenty per cent special dam- 
ages and five per cent attorney’s fees. The suit was dismissed at the 
costs of the State as to the other defendant. 

The defendant, Walker, has appealed. 

We think the judgment erroneous. The license-tax is demanded of 
the defendant under the act (No. 14, acts of 1872,.page 49) entitled an 
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act to provide a revenue and grant and collect licenses, etc., approved 
fifth of March, 1872. The third clause of the first section of that act 
requires a license-tax of fifty dollars to be paid to the State by “each 
keeper of a warehouse, cotton or lumber yard, or other place of public 
storage for hire.” 

It is shown by the evidence that the defendant has the usual appen- 
dage of all saw-mills doing any considerable amount of business, a 
scope of ground usually called a lumber-yard, upon which the lumber 
sawed on the mill is stacked or piled in lots or parcels for sale, or for 
delivery of such parcels where they have been sawed to fill bills previously 
furnished by customers. But itis also shown that the defendant does not 
keep lumber on storage for hire. Nobody deposits in his lumber-yard 
lumber of their own to be kept on storage by him for hire or compensa- 
tion. The construction placed by plaintiff upon the terms used in the 
third clause of the first section of the act are inadmissible. The expres- 
sions employed in the connection in which they are placed relatively to 
each other plainly indicate that the warehouse, cvtton yard, or lumber 
yard, to be subject to the license-tax must “be a place of public storage 
for hire.” 

It is therefore ordered that the judgment appealed from be annulled 
and reversed, that the injunction be dissolved, that there be judgment 
in favor of defendant, the plaintiff paying costs in both courts. 


No. 928. 


Succession OF PIERRE CAaBROL. OPPposiITION OF MARIE NEZAT AND HusBAND 
TO THE TABLEAU OF DEBTS AND DISTRIBUTION. 


On the trial of this remanded case, the parish judge called in an attorney at law to 
try it, he being put down as one of the creditors whose claim was contested in 
said opposition. The judge erred. The trial of the case should have been re- 
ferred to the district judge, whose duty it is to try all cases in which the parish 
judge is personally interested. 

PPEAL from the Parish Court, parish of Vermilion. Kibbe, J. F. R. 
King, for Labit, dative testamentary executor, and C. H. Remick, ap- 
pellees. Mouton & Debaillon, for opponents and appellants. 

Wrty, J. This case was before this court in June, 1874, and it was 
remanded for trial of the issues raised in the supplemental petition of 
opposition to the account filed on ninth August, 1873, 

At the trial on the remandment the parish judge called in an attorney 
at law to try the case, he being put down as one of the creditors whose 
claim was contested in said opposition. The judge erred. The trial of 
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the case should have been referred to the district judge, whose duty it is 
to try all cases in which the parish judge is personally interested. Con- 
stitution; article ninety. 

It is therefore ordered that the judgment herein of an attorney at 
law acting as judge be annulled, and the cause remanded to be tried ac- 
cording to law, appellee paying costs of appeal. 


No. 936. 


Succession OF PavuLIN FOoNTELIEv. OPPOSITION TO HOMOLOGATION OF 
TABLEAU. 


It is unimportant to the opponents whether certain privileged debts be paid or not; 
if they exist they are properly on the tableau. 

The administrator is only entitled to his ¢ »mmissions on the amount collected and 
to be distributed. 

A judicial sale can not be annulled in a collateral proceeding in which the vendee is 
not a party. 

The vendee in this instance is pr. tected by the order of the court under which the 
sale was made, even if the er parte order rescinding the first order could be con- 
strued to forbid the sale absolutely, because the vendee had no knowledge of the 
fact. But the second order was conditional, and the administrator complied 
with the condition, so that, even if it had been rendered contradictorily with the 
administrator and valid, it would not have had the effect of annulling the first 
order. 

It is now well settled that a sale of suecession property to pay debts may be validly 
made for less than two thirds of the appraisement. 

The claim of the widow and children of the deceased, who were and are in necessi- 
tus circumstances, is correctly placed on the tableau as a privileged one. They 
are entitled to the one thousand dollars allowed, with a privilege according to 
law, less the value of the furniture received by her and such sums as have been 
collected by her while acting as administratrix. 


PPEAL from the Parish Court, parish of Vermilion. Kibbe, J. 
A Joseph A. Breaux, for administrator, appellant. Frank R. King, for 
opponents and appellees. 

Twpetine, C. J. The administrator filed a provisional account and 
tableau of distribution, which was opposed by Herrmann & Vignes and 
others, claiming to be creditors of the estate, on the following grounds: 
That the account represents that certain privilege debts have been paid, 
whereas they are unpaid. It is unimportant to the opponents whether 
those debts be paid or not; if they exist, they are properly on the tableau. 
They oppose the commissions of the administrator, on the ground that 
the administrator is only allowed a commission on the property admin- 
istered, bad debts deducted, and that it is impossible to know now what 
his commissions are, and the demand is premature. CC. C., article 1200. 
The administrator was only entitled to his commissions on the amount 
collected and to be distributed. C. C. 1200. 





OPELOUSAS, JUNE, 1876. 


Succession of Fontelieu. 








a —— 





— - 


They next oppose the account because the administrator has failed to 
account for moneys collected by uim, but the opposition does not desig- 
nate the amounts or from whom collected. This is too vague to be 
noticed. They charged that the administrator should account for 
moneys collected by the natural tutrix. It is probable he will when he 
coilects it; it is not alleged that he has collected any thing from the 
natural tutrix. 

The opponents further oppose the account, and insist that the amount 
charged against himself as the proceeds of the sale of certain real prop- 
erty should be stricken from the account, because— 

First—The sale was illegal and was made without authority. . 

Second—The order of the court to sue had been rescinded before the 
sale. 

Third—The sale was not made by the sheriff, but by the administrator, 
without any authority or commission. 

Fourth—Because it was not advertised according to law and did not 
sell for two thirds of its appraisement. 

Fifth—If the sale be maintained the estate will be insolvent. 

Sixth—The sale was made in opposition of opponents’ protests, and in 
violation of the decree of the probate court. 

This is an attempt to annul a judicial sale in a collateral proceeding in 
which the vendee is not a party. 

It appears that the administrator was appointed and qualified acvord- 
ing to law. He obtained an order from the probate court to sell prop- 
erty to pay debts. This order was directed to sheriff or administrator, 
and the property advertised for sale. Thereupon the opponents repre- 
sented to the parish judge that the bond was not a legal bond, and on 
the ex parte application of said creditors the judge made an ex parte order 
rescinding the order to sell in the following words: “ The court rescinded 
the orders granting the sale until the administrator furnish a sufficient 
bond, as required by law.” This order was served on the administrator 
on the twenty-first of October, 1875, who furnished another bond as re- 
quired. The sale was made, and the property was adjudicated to the 
highest bidder, who paid the price. 

This vendee is protected by the order of the court under which the 
sale was made, even if the ex parte order rescinding the first order could 
be construed to forbid the sale absolutely, because the vendee had no 
knowledge of the fact. 11 La. 156; 2 An. 466; 21 An. 425, 514; 25 An. 630. 
But we think the second order was conditional, and the administrator 
complied with the condition, so that even if it had been rendered con- 
tradictorily with the administrator and valid, it would not have had the 
effect of annulling the first order. 

It is now well settled that a sale of succession property to pay debts 
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may be validly made for less than two thirds of the appraisement. 10 
R. 398; 9. R. 508; 13 La. 431; 5 An. 437; 27 An., not reported, 

The administrator filed an amended account and tableau, on which he 
placed the claim of the widow and children of the deceased, who were 
and are in necessitous circumstances, as a privileged claim. This claim 
is opposed by the creditors. 

The evidence shows that they are entitled to the one thousand dollars, 
with a privilege, according to law, less the value of the furniture received 
by her and such sums as have been collected by her while acting as ad- 
ministratrix. The evidence in this record is not sufficiently definite to 
enable wus to fix the amount collected or the value of the furniture. 

The claims of the opposing creditors appear to be established. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed. It is further ordered that the opposition to the ac- 
count and tableau and amended account and tableau be rejected in re- 
gard to the following items, to wit: The proceeds of the sale of the land 
charged against the administrator, the privileged claim of the widow 
and children, less the value of the furniture and the sums collected by 
the widow from the assets of the succession, and toso much of the ad- 
ministrator’s commissions as exceeds two and a half per cent on the 
amount to be distributed, and that in other respects it be confirmed and 
homologated. It is further ordered that the opponents pay costs of this 
appeal. 

Rehearing refused. 


No. 830. 
F. E. Dartez ys. F. D. Liat, ADMINISTRATOR, ET AL. 


This court will notice that the amount in dispute exceeds five hundred dollars and 
that the suit is a petitory action. Therefore the parish court was without juris- 
diction ratione materia, and the suit must be dismissed. 

PPEAL from the Parish Court, parish of Vermilion. Kibbe, J. F. 
R. King, for plaintiff and appellant. R. P. O'Bryan, for defendant 
and appellee. 

Lupetine, C. J. The plaintiff claims to be the owner of property, real 
and personal, exceeding in value five hundred dollars, which was adver- 
tised for sale, under an order of the probate court, as the property of 
the succession of Julien Dartez, and he enjoined the sale thereof. The 
injunction was dissolved, and the plaintiff has appealed. In this court 
the appellee has alleged that the matter in controversy is ordinary and 
not probate in its character, and therefore that no appeal could be taken 





OPELOUSAS, JUNE, 1876. 


Dartez vs. Lege. 


from the parish to the Supreme Court. We will notice that the amount 
in dispute exceeds five hundred dollars, and that the suit is a petitory 
action, therefore the parish court was without jurisdiction ratione mate- 
rie, and the suit must be dismissed. 

It is therefore ordered that the judgment of the lower court be de- 
clared null, and that the suit be dismissed at the costs of the plaintiff. 


No. 967. 
Henry Cray Ray vs. Eapert O. Haves, SHERIFF, ET AL. 


Plaintiff has enjoined the sale of certain property, which he alleges is exempt from 
seizure and sale by law. The defendant joined issue without exception to the 
jurisdiction of the court, and said court dissolved the injunction. The motion 
to dismiss the appeal for want of jurisdiction in this court ratione materi can 
not prevail. 


If the district court had jurisdiction, this court has also, for the jurisdiction of dis- 
trict courts is in matters where the value in dispute exceeds five hundred dol- 
lars; and if this court is without jurisdiction, so was the lower court, and its 
judgment would be an absolute nullity. 

But there is no evidence that the property is not worth over five hundred dollars. 
On the contrary, it would seem that the property seized is worth more than five 
hundred dollars. 

The plaintiff was a farmer, having a wife and children, and the corn and fodder 
seized were necessary for the current year. Because he could not go on farming 
on his own responsibility during the year following the seizure, in consequence 
of said seizure, is not a reason why he should. be regarded as nota farmer. He 
was a farmer in 1874, and made the corn and fodder seized in the fall of that year, 
and his occupation at the time of the seizure is the test to determine if he be 
entitled to the exemption. 

ery from the Eighth Judicial District Court, parish of St. Landry. 

T. H. Lewis, Acting Judge. Martel & Hudspeth and Bayley, for 
plaintiff and appellant. Henry L. Garland, for defendants and ap- 
pellees. 

Lupe.ine, C. 5. Plaintiff alleging that he is a farmer, having a wife 
and children dependent upon him for a support, and that his wife does 
not own property worth one thousand dollars, enjoined the sale of cer- 
tain property, which he alleges is exempt from seizure and sale by law. 
The property seized is a mule, three hundred bushels of corn, and three 
thousand bundles of fodder; the value of this property is neither al- 
leged nor proved. The defendant joined issue without excepting to the 
jurisdiction of the court, and the court a qua dissolved the injunction 
with damages. 

In this court a motion to dismiss the appeal has been made by the 
defendant for want of jurisdiction of this court ratione materia. If the 
district court had jurisdiction this court has also, for the jurisdiction of 


district courts is in matters where the value in dispute exceeds five 
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hundred dollars ; and if this court is without jurisdiction, so- was the 
lower court, and its judgment would be an absolute nullity. But there 
is no evidence that the property is not worth over five hundred dollars. 
On the. contrary, it would seem that the property seized is worth more 
than five hundred dollars. The motion to dismiss is overruled. 

On the merits, the evidence proves that the plaintiff was a farmer, 
having a wife and children dependent upon him, and the corn and fodder 
seized was necessary for the current year. The articles seized are ex- 
empt under the act of 1865. C. P. 645. 

Because he could not farm on his own responsibility during the year 
following the seizure, in consequence of said seizure, is not a reason 
why he should be regarded as not a farmer. He was a farmer in 1874, 
and made the corn and fodder seized in the fall of that year, and his oc- 
cupation at the time of the seizure is the test to determine if he be en- 
titled to the exemption. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment perpetuating the injunction, with 
costs in both courts. 


No. 892. 
LALANNE BroTHeErs vs. KIncHEN W. McKINNEY. 


Where, between certain laborers and their employer, it is agreed to give them in 
lieu of wages one half of the proceeds of the cotton crop and other produce, 
there was plainly no partnership in this. 

The property sequestered and attached was released upon bond. Proceedings were 
taken against the surety. The district judge was of opinion that the surety 
was bound to the amount of the property released. In this there was error. 
The surety was bound for the amount of the judgment to the extent of his bond. 
Now, the judgment was for $687 30. Therefore the surety should have been con- 
demned to pay, not the value of the property released, but the amount of the 
judgment. Plaintiffs entered a remittitur for the difference between the judg- 
ment and the amount really due. But this was done after the appeal was ap- 
plied for and the bond given; it came too late. The result is that the judgment 
must be amended. ; 
the trial below certain exceptions were taken to the ruling of the judge, who al- 
lowed the plaintiffs to introduce in evidence the bond suedupon. The judge a 
quo correctly overruled these exceptions on the grounds that the bond being 
taken in a judicial proceeding, referred to in the body of the bond, is binding on 
the parties as they intended it; that, as the bond had been in the possession of 
the officers of the law since its execution, the presumption is, that it was signed 
by the parties with the erasures and interlineations previously made, and that 
a bond taken in a judicial proceeding is not required to be stamped. 


ee from the Eighth District Court, parish of St. Landry. Henry 
L. Garland, Acting Judge. Joseph M. Moore & Morgan, for plaintiffs 


and appellees. Martel & Hudspeth, for defendant and appellant. 
Morean, J. Plaintiffs instituted suit against the defendants, proceed- 
ing first by sequestration and secondly by attachment. The property 
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sequestered and attached was released upon bond, upon which T. C. 
Anderson and Elbert Gantt were sureties. Judgment was rendered in 
favor of the plaintiffs. On appeal the judgment of the district court was 
affirmed. _ Execution issued, which was returned nulla bona, and pro- 
ceedings were taken against the sureties. Gantt is alone before us, and 
from a judgment against him he has appealed. 

In his reasons for judgment the district judge says: 

“The sureties, in their defense, claim that they are not bound because 
the property replevined did not belong to their principal, but to certain 
freedmen who work upon the McKinney plantation. 

“ Admitting that they could successfully relieve themselves by making 
proof of these facts, this proof is wanting. The testimony of the labor- 
ers shows that the contract between them and McKinney was that they 
were hirelings, to be paid by the half of the proceeds of the cotton and 
by receiving the half of the other produce. This contract was exactly 
like the one between the Cowans and their laborers, reported in 22 An. 
p. 438, where it was said: ‘The plantation in question was owned by the 
defendants in 1867 and cultivated by them in cotton. The defendants 
employed certain laborers, and agreed to give them, in lieu of wages, one 
third of the gross products of the cotton. There was plainly no part- 
nership in this. The plantation was the Cowans’, the cotton as it grew 
was theirs; the supplies were furnished to them for the crop; and every 
fibre of the cotton as it matured was affected by the privilege.’ ” 

The district judge was of the opinion that the surety was bound to the 
amount <f the property released, which was $727 90. 

In this there was error. The surety was bound for the amount of the 
judgment to the extent of his bond. Now, the judgment was for $687 30. 
Therefore the surety should have been condemned to pay, not the value 
of the property released, but the amount of the judgment. 

Plaintiff entered a remittitur on the twelfth of March, 1875, for the 
difference between the judgment and the amount really due. But this 
was done after the appeal was applied for and the bond given. It came 
too late. 25 An. p.507. The result is that the judgment must be 
amended by us. 

No objection was taken to the form of this proceeding, but on the trial 
the defendants excepted to the ruling of the.judge, which allowed the 
plaintiffs to introduce in evidence the bond sued on. The objection 
rested on the grounds: 

First—Because the bond was defective in form, being really a forth- 
coming or release bond in sequestration, while plaintiffs in their petition 
declared it to be a forthcoming or release bond in attachment. 

Second—Because of the mutilated condition of the bond and the many 
erasures and interlineations therein. 
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Third—Because the bond is not stamped with the United States inter- 
nal revenue stamps as required by the laws of the United States. 

The judge overruled the objections for the reasons: “That the bond 
being taken in a judicial proceeding, referred to in the body of the bond, 
is binding on the parties as they intended it; that as the bond had been 
in the possession of the officers of the law since its execution, the pre- 
sumption is that it was signed by the parties with the erasures and in- 
terlineations previously made, and that a bond taken in a judicial pro- 
ceeding is not required to be stamped.” These reasons justify his 
rulings. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended by reducing the same from $727 90 to 
$687 30, with interest as therein stated on the latter amount, and that 
as thus amended it be affirmed, defendant to pay the costs in the district 
court, those of the appeal to be paid by the plaintiffs. 








No. 938. 


BaPTisTINE DERBES ET AL. VS. DUPLESSIS ROMERO ET AL. 


This is a petitory action against the defendants, who are alleged to be in possession 
as trespassers of a tract of landin the parish of Iberia, measuring more than 
thirty-seven arpents in front by forty in depth. Defendants except on several 
grounds to the action, the most important of which being that they each own dis- 
tinct lots of the land in controversy, and therefore can not be sued collectively, 
and also for the additional reason that the value of the lots owned separately was 
less than five hundred dollars. The judge a quo erred in declining jurisdiction 
ratione materia. The land claimed by plaintiffs is worth more than five hun- 
dred dollars. The value of the property thus claimed determines the jurisdic- 
tion of the court. This is a question of title. For the settlement of this question 
defendants are interested alike, regardless of the extent of their respective 
claims to the property in dispute. The case is remanded. 


PPEAL from the Third Judicial District Court, parish of Iberia. 
A Train, J. M. Voorhies & F. Voorhies, for plaintiffs and appellants. 
DeBlanc & Fournet, for defendants and appellees. 

Wyty, J. Plaintiffs, the heirs of Jean Baptiste Derbes, bring this peti- 
tory action against the defendants, who, they allege, are in possession 
as trespassers of a tract of land in the parish of Iberia, measuring 
thirty-seven and two thirds arpents front by a depth of forty arpents, 
which the ancestors of plaintiffs purchased in 1836 from Miss Estelle 
Fontenette, the deed being duly recorded. 

Defendants excepted to the suit on several grounds, the most impor- 
tant being that they each own separate and distinct lots of the land in 
controversy, and can not be sued collectively. 

The court maintained this exception; and for the additional reason 
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that the value of the lots, separately, was less than five hundred dollars, 
the judge concluded the court was withou jurisdiction ratione materia. 

In support of their pretensions that they are owners of separate lots 
of this land, the defendants adduced at the trial of the exception a deed 
purporting to be made by an attorney in fact of Estelle Fontenette to 
them on the fifteenth of October, 1870; but this deed does not appear to 
have been signed by the agent of the vendor, nor is there any evidence 
of the agency. But, whether it was signed or not, we think the court 
erred in dismissing the petitory action of plaintiffs for the recovery of 
the tract of land worth over five hundred dollars which their ancestor 
acquired from Estelle Fontenette in 1836. The value of the property 
they claim determines the jurisdiction of the court. Defendants, if they 
are owners of separate lots acquired from Miss Estelle Fontenette in 
1870, occupy no better position than their vendor. The primary ques- 
tion is, did their vendor in 1870 have any title whatever to the tract of 
land which she in 1836 sold to the ancestor of plaintiffs? For the settle- 
ment of this question defendants are interested alike, regardless of the 
extent of their respective claims to the property in dispute. 2 Howard, 
643 and 644. The objection that Mrs. Oscar Fazende, one of the heirs, 
was not authorized by her husband, is not well founded. The objection 
that the administratrix of the succession of Derbes was not made party, 
is likewise of no avail. She is not a necessary party. 

It is therefore ordered that the judgment herein be annulled, and that 
the exceptions of defendants be overruled and the case remanded for 
trial on the merits, appellees paying costs of appeal. 





No. 940. 


STATE EX REL. T. L. WinpeEr, District ATTORNEY, vs. MAYER CAHEN ET AL, 


Mayer Cahen was appointed to the office of tax-collector, parish of Assumption, his 
commission being dated the fifth of March, 1875. Drury was appointed by the 
same authority to the same office in the place of Mayer Cahen, and his commis. 
sion bears date March 23, 1876. The Governor having the power to remove for 
cause, the exercise of the power rests within his sound discretion, over which 
the courts have no control. This is not now an open question. 

The objection of Cahen to the reception in evidence of the bond of Drury on the 
ground that there is no evidence that the sureties had, at the time of signing, 
sworn that they were worth enough to respond for the amount for which they 
obligated themselves, was not well founded. The presumption omnia rite acta 
would apply if it were a matter in which he had an interest. 

As to the objection that the sureties did not reside in the parish, it was properly 
overruled. A statute of the State expressly permits a person residing in a dif- 
ferent parish from that in which the officer is to exercise his functions, to bo 
surety on his Official bond. There is no conflict between this law and article 
3042 of the Revised Civil Code. 


PPEAL from the Fifteenth Judicial District Court, parish of As- 
sumption. Beattie, J. Jury trial. Henry C. Dibble, Assistant 
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Attorney General, for relator and appellee. Leblanc & Guion, for Mayer 
Cahen, defendant and appellant. 


Lupetina, C. J. This is an action under the intrusion act against both 
defendants, to test their rights to the office of tax-collector of the parish 
of Assumption. See R. S., section 1158. 


The facts show that Mayer Cahen was appointed to the office by the 
Governor. His commission is dated fifth of March, 1875. Drury was 
appointed in the place of Cahen, and his commission is dated twenty- 
third March, 1876. The Governor having the power to remove for cause, 
the exercise of the power rests within his sound discretion, over which 
the courts have no control. This is not now an open question. 25 An. 
119, 396; 26 An. 537. 

On the trial Cahen objected to the reception of the bond of Drury in 
evidence, on the grounds that there was no evidence that the sureties 
had, at the time of signing, sworn that they were worth enough to 
respond for the amount for which they obligated themselves; and that 
said sureties did not reside in the parish of Assumption. These objec- 
tions were properly overruled. The presumption omnia rite esse acta 
would apply to the first objection, if it were a matter in which he had 
an interest, and the statute of the State expressly permitted a person 
residing in a different parish from that in which the officer is to exercise 
his functions, to be surety on his official bond. R. 8S. section 351. Nor 
is there any conflict between this law and article 3042 of the Revised 
Civil Code. The charges asked for from the judge were’ properly re- 
fused. 

It is therefore ordered that the judgment of the lower court be af- 

. firmed with costs of appeal. 


No. 917. 


CELESTINE DELHOMME, WIFE, ET AL., vs. C. C. Duson, SHERIFF, ET AL. . 


Plaintiff can assert no greater rightsthan Alexander Stelly, under whom she claims, 
and who sold a small tract of land to Stanville Prejean for one thousand and 
fifty dollars, which amount said Prejean bound himself to pay to Bienvenu 
Stelly in discharge of a certain mortgage bearing on said land for $906 20. Bien- 
venu Stelly foreclosed, via executiva, the mortgage to secure this debt of one thou- 
sand and fifty dollars. Plaintiff, as transferee of Alexander Stelly, brought this 
suit by third opposition, claiming the proceeds of the sale of the mortgaged 
property, on the ground that the mortgage debt of $906 20, in settlement of which 
Bienvenu Stelly acquired the claim in question was for Confederate treasury 
notes; wherefore plaintiff alleges that the claim of one thousand and fifty dol- 
lars sought to be enforced by Bienvenu Stelly belongs to her as transferee of 
Alexander Stelly, who sold the land to Prejean. 
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The court a qua erred in maintaining this opposition. Bienvenu Stelly is the owner 
of the claim of one thousand and fifty dollars sought to be enforced. Land was 
the consideration thereof, not Confederate notes. Alexander Stelly, under 
whom plaintiff claims, could not recover from Bienvenu Stelly the claim against 
Prejean for one thousand and fifty dollars, which he gave in settlement of his 
own debt of $906 20, secured by mortgage, admitting this to have been for Con- 
federate notes. It was an executed contract, and it can not be annulled on ac- 
count of Confederate money consideration. The policy of the law is to allow 
neither party to recover on an immoral contract. 






































PPEAL from the Eighth Judicial District Court, parish of St. Landry. 
Morgan, J. John N. Ogden and F. Perrodin, for plaintiffs and appel- 
lees. Henry L. Garland, for defendants and appeilants. 


Wyty, J. On thirtieth September, 1865, Alexander Stelly sold a small 
tract of land to Stanville Prejean for $1050, “which amount (the deed 
recites) said purchaser promises and binds himself to pay to Bienvenu 
Stelly in one and two, years from this day, with eight per cent per annum 
interest from the present date, in payment of a certain mortgage bearing 
on said land for the sum of nine hundred and six dollars and twenty 
cents, bearing eight per cent interest from twenty-sixth July, 1865.” 

Bienvenu Stelly foreclosed, via executiva, the mortgage given to secure 
this debt of $1050. Plaintiff, as transferee of Alexander Stelly, brought 
this suit by way of third opposition, claiming the proceeds of the sale 
of the mortgaged property. The ground for action is the mortgage debt 
of $906 20, in settlement of which Bienvenu Stelly acquired the claim in 
question, was for Confederate treasury notes; therefore the claim of 
$1050, sought to be enforced, belongs to her as transferee of Alexander 
Stelly, who sold the land to Prejean. 

The court maintained this opposition, and Bienvenu Stelly has ap- 
pealed. The court erred. 


Appellant is the owner of the claim of $1050 sought to be enforced, 
and the consideration thereof was for land; it was not for Confederate 
notes. The consideration of the mortgage of $906 20 may have been 
for Confederate notes; and if that obligation were sought to be enforced, 
the court, under the settled jurisprudence of the State, would refuse to 
allow any relief. 

Plaintiff can assert no greater rights than Alexander Stelly, under 
whom she claims. Alexander Stelly could not recover from Bienvenu 
Stelly the claim against Prejean for $1050, which he gave in settle- 
ment of his own debt of $906 20, secured by mortgage; it was an exe- 
cuted contract; and it can not be annulled on account of Confederate 
money consideration. The policy of the law is to allow neither party to 
recover on an immoral contract. 


It is therefore ordered that the judgment herein be annulled, and that 
plaintiff's demand be rejected with costs of both courts. 


SUPREME COURT OF LOUISIANA, 
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No. 893. 


Wm. C. Bee & Co. vs. Caruin & LESLIE. 


Carlin & Leslie, being planting partners, borrowed of plaintiffs a certain sum of 
money to carry on their plantation and executed a written obligation which was 
duly recorded in 1872. In January, 1873, other parties claiming privileges upon 
the crop of said Carlin & Leslie sequestered a certain quantity of sugar, which 
sugar was released on bonds by the seizing creditors. Whereupon Carlin & 
Leslie compromised with said creditors who had caused the sale of the sugar. 
Subsequently, the plaintiffs in this present instance intervened in the suits 
aforesaid, claiming a privilege upon the property sequestered, The suits were 
dismissed in consequence of the compromise, and the intervention followed the 
fate of the principal suits. Long afterward, Bee & Co. instituted the present suit 
against Carlin & Leslie, who were then absentees, and sequestered the delivery 
bonds executed by the plaintiffs in the former suits asthe property of the absent 
defendants, claiming a privilege on said bonds. 

The mere statement of the case shows that the plaintiffs’ pretensions are untenable. 
When they intervened in the original suits, those suits, in fact, did not exist, 
having been previously settled by the debtors. Consequently, the bonds were 
virtually canceled by the settlement, and the defendants, Carlin & Leslie, have 
no right or title to them. 

PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. Fred. Gates, for plaintiffs and appellants. 4. (. Allen, 
representing absent defendants and appellees. 

Lupetine, C.J. Carlin & Leslie, planters in St. Mary, procured a loan 
of three thousand dollars from W. C. Bee & Co. to carry on their planta- 
tion, and executed a written obligation for the same, which was duly re- 
corded in 1872. In January, 1873, creditors of the defendants, holding 
privileged claims against them, sequestrated about seventy-five hogs- 
heads of sugar belonging to them, and, subsequently, the plaintiffs in 
said suits bonded the sequestrated property. Whereupon, during the 
same month, Carlin & Leslie compromised with said creditors, who had 
caused the sale of the sugar, by acknowledging their claims, and con- 
senting to their payment out of the proceeds of the sale of the sugar, 
and received the surplus of the price. After this, the plaintiffs in the 
pending suit intervened in the suit aforesaid, claiming a privilege-upon 
the property sequestered. The suits were dismissed by judgment of the 
court on motion of plaintiffs; and the intervenors also followed the fate 
of the principal suits. The intervenors did not appeal, but long after- 
ward instituted the present suit against Carlin & Leslie, who were then 
absentees, and sequestered the delivery bonds executed by the plaintiffs 
in the former suits, as the property of the absent defendants, cluiming 
to have a privilege upon said bonds. The mere statement of the case 
shows that the plaintiffs’ pretensions are untenable. When they inter- 
vened in the original suits, in fact, the suits did not exist, having been 
previously settled by the debtors. Consequently, the bonds given by 
the plaintiffs for the delivery of the property were virtually canceled by 
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the settlement, and the defendants Carlin & Leslie have no right or title 
to them. 

The defendants, being absentees, and having no property in the State, 
could not be properly sued here. But whether they could be sued or 
not, obviously they had no rights in the forthcoming bonds aforesaid, 
and the plaintiffs could’ have no privilege upon said bonds, and no 
grounds existed for a sequestration. The case in 9 An. 422 is not in 
point. 

It is therefore ordered that the judgment of the lower court be 
affirmed with costs of appeal. 


No. 965. 


Tuomas C. ANDERSON, ADMINISTRATOR AND AGENT, ET AL. V8. BENJAMIN A. 
SmitH, ADMINISTRATOR. 


Plaintiffs instituted proceedings to compel defendant to give additional security as 
administrator of the estate of the deceased, whose heirs they allege to be, because 
the sureties on his bond had become insolvent and had enjoined him from act- 
ing further in that capacity until his furnishing the required security. The in- 
junction was released on abond of three thousand dollars by the judge who 
issued it. From this interlocutory order plaintiff has appealed. 

The motion to dismiss the appeal because the value of the succe-sion is not stated 
in the petition, and, because there is nothing to show that the matter in dispute 
exceeds five hundred dollars, can not prevail. The judge fixed the injunction 
bond at three thousand dollars. This is satisfactory proof that the matter in 
dispute must exceed five hundred dollars. Besides, appellants have filed in this 
court an affidavit showing that the value of the succession is largely in excess 
of that sum. 

The motion, however, to dismiss the appeal because the order appealed from can 
not work an irreparable injury to appellants is well taken. There is nothing to 
show that the value of the succession exceeds the amount of the release bond. 
It will amply protect appellants from loss resulting from the release of the in- 
junction. 

It is the evident interest of the succession that the administrator should be in a 
position to discharge his duties pending the litigation, and the judge a quo ex- 
ercised a wise discretion in releasing on bond the injunction restraining the 
performance of such duties. 


PPEAL from the Parish Court, parish of St. Landry. Garrigues, 
J. John E. King & B. A. Martel, for plaintiffs and appellants. Henry 
- L. Garland, for defendant and appellee. 

Wyty, J. Plaintiffs, claiming to be heirs of the succession of Theresa 
A. Hardy, of which defendant has been administrator since 1864, insti- 
tuted proceedings to compel him to give additional security, the sureties 
on his bond having become insolvent ; they also enjoined him from act- 
ing further in said capacity until he gives the required security. 

48 
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This injunction was released on a bond of three thousand dollars, 
fixed by the judge who issued it. 

From this interlocutory order setting aside the injunction on bond 
the plaintiffs appeal. Appellee moves to dismiss the appeal because the 
value of the succession is not stated in the petition, and there is nothing 
to show the matter in dispute exceeds five hundred dollars. 

That the judge fixed the injunction bond at three thousand dollars 
satisfies us that the matter in dispute must exceed five hundred dollars. 
Besides, appellants have filed in this court an affidavit showing that the 
value of the succession is largely in excess of five hundred dollars. Ap- 
pellee also moves to dismiss the appeal because the order appealed from 
can not work an irreparable injury to appellants. This motion is well taken. 
There is nothing to show that the value of the succession exceeds the 
amount of the release bond ; it will amply protect appellants from loss 
resulting from the release of the injunction. It is the evident interest 
of the succession that the administrator should be in a position to dis- 
charge his duties pending the litigation, and it occurs to us the judge 
exercised a wise discretion in releasing on bond the injunction restrain- 
ing the performance of such duties. 

It is therefore ordered that the appeal herein be dismissed at appel- 
lants’ costs. 


No. 960. 
Mrs. MarGaret E. WINTER AND HvusBAnp vs. JOHN J. ATKINSON. 


Defendant excepts to plaintiff's suit to annul a sale, on the ground that plaintiff has 
not tendered or offered to pay to defendant the whole of the taxes for which 
the property was sold, but only her pro rata thereof. Plaintiff was not required 
to tender the whole amount of the taxes paid by defendant. Her pro rata share 
thereof was quite sufficient. ‘ 

It is not necessary that plaintiff should show title to all the property in a suit to 
recover her share thereof; besides, this is no cause to dismiss the suit. The 
question as to the validity or the extent of plaintiffs title will arise on the 
merits. 

The fact that defendant held a tax-title did not preclude the succession sale of the 
share of the succession of Moss in the land in question. 

A party in possession can not prevent a party holding an adverse title from selling 
it if he desires. Possession is not essential in the contract of sale. 

The objection that defendant holds a deed from the Auditor, which is alleged to be a 
bar to this petitory action, is manifestly unfounded. 

The evidence of atitle, whatever it may be, can not be a cause to dismiss a petitory 
action. A trial of the rights of property can not be avoided by such a pretext. 

A tax-title, if regular, is prima facie valid, under the present constitution ; but this 
will not prevent the owner from showing the invalidity thereof. If the sale by the 
tax-collector was radically defective, as alleged by plaintiff, the deed of the Au- 
ditor did not give validity to it. The case is remanded to be tried on its merits. 
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PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. R. 8S. Perry, for plaintiff and appellant. D. Caffery, tor 
defendant and appellee. 

Wyty, J. Plaintiff and defendant are co-proprietors of a tract of land. 
Defendant took possession of the whole tract on the ground he pur- 
chased at tax-sale on the thirtieth of November, 1872, the shares of 
plaintiff in said-land. Plaintiff now sues to annul this sale for infor- 
malities, alleging that the forms of law have not been complied with, and 
the tax-title is void. Defendant excepted to the suit on the following 
grounds : 

First—Plaintiff has not tendered or offered to pay to defendant the 
whole of the taxes for which the property was sold, but only her pro 
rata thereof. 

Second—Plaintiff has not disclosed sufficient title to recover the whole 
of the property, and defendant can not be compelled to litigate his title 
in separate suits, there being another co-proprietor, who is not made 
" party. 

Third—Plaintiff discloses no sufficient title to the share claimed by 
her, the adjudication to her of the share owned by the estate of Moss 
being invalid because at the time defendant was in possession under his 
tax-title. : 

Fourth—The title which he holds from the Auditor is a complete bar 
to the suit, and covers all defects in the conveyance made by the tax- 
collector. 

The court maintained this exception and dismissed the suit. Plaintiff 
appeals. 

We think the court erred. Plaintiff was not required to tender the 
whole amount of the taxes paid by defendant; her pro rata share thereof 
was quite sufficient. 

It is not necessary that plaintiff should show title to all of the prop- 
erty in a suit to recover her share thereof; besides, this is no cause to 
dismiss the suit; the question as to the validity or the extent of plain- 
tiff’s title will arise on the merits. The fact that defendant held a tax- 
title did not preclude the succession sale of the share of the succession 
of Moss in the land in question. A party in possession can not prevent 
a party holding an adverse title from selling it if he desires. Possession 
is not essential in the contract of sale. 

The last objection, to wit: that defendant holds a deed from the Audi- 
tor, and that is a bar to this petitory action, is manifestly unfounded. The 
evidence of a title, whatever it may be, can not be a cause to dismiss a 
petitory action; a trial of the rights of property can not be evaded by 
such a pretext. A tax-title, if regular, is prima facie valid, under the 
present constitution ; but this will not deprive the owner from showing 
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the invalidity thereof. If the sale by the tax-collector was radically 
defective, as alleged by plaintiff, the deed of the Auditor did not give 
vitality to it. The exception must be overruled and the case remanded 
for trial on the merits. 

It is therefore ordered that the judgment appealed from be annulled, 
that the exception be dismissed, and the cause remanded for trial on the 
merits according to law, appellee paying costs of appeal. 


No. 931. 
St. GERMAIN AND Maraist vs. Darcourt. LANDRY AND WIFE. 


The prescription of one year is pleaded against the plaintiffs’ action to set aside a 
dation en paiement and to annul a judgment in favor of the wife against the hus- 
band. This suit having been instituted on the seventh of March, 1874, the plea 
is good as to the dation en paiement, which was executed on the fifteenth of Feb- 
ruary, 1872, but was untenable as to the judgment which was obtained on the 
twenty-ninth of November, 1873. 

Article 1987 of the Civil Code applies exclusively when the alleged nullity is an un- 
due preference given to one creditor over another, and the action must then be 
brought within a year from the contract or judgment, while article 1994 applies 
to all contracts or judgments by which creditors are injured, and then is pre- 
scribed in one year, to date, if brought by a creditor individually, from his judg- 
ment against the debtor; and if by the syndic or representative of creditors, 
from his appointment. In this case article 1994 governs. 

The position assumed by the plaintiffs that certain deductions from the amounts 
received by the husband on account of his wife should be made, because they 
were for the price of slaves, is erroneous. 


PPEAL from the Third Judicial District Court, parish of St. Martin. 
Train, J. Felix Voorhies & M. Voorhies for plaintiffs and appel- 
lants. L. J. Gary, for defendants and appellees. 

Lupe.tineG, C.J. This is an action instituted by the plaintiffs against 
the defendants to set aside a dation en paiement from the husband to 
the wife, and to annul a judgment in favor of the wife against the hus- 
band. 

‘The prescription of one year against the plaintiffs’ action is pleaded. 

The dation en paiement was executed on the fifteenth of February, 
1872, and the judgment in favor of the wife was obtained on the twenty- 
ninth of November, 1873. This suit was instituted on the seventh of 
March, 1874, more than one year after the dation en paiement and less 
than one year after the rendition of the wife’s judgment. 

The plea is, therefore, good as regards the dation en paiement, but un- 
tenable as to the judgment. 

Article 1987 of the Civil Code applies exclusively when the alleged 
nullity is an undue preference given to one creditor over another; and 
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the action must then be brought within a year from the contract or 
judgment, while article 1994 applies to all contracts or judgments by 
which creditors are injured, and then the action is prescribed in one 
year, to date, if brought by a creditor individually, from his judgment 
against the debtor, and if by the syndic or representative of creditors, 
from his appointment. In this case article 1994 governs. 

But the evidence satisfies us that the wife’s judgment is substantially 
correct. The position assumed by the plaintiffs that certain deductions 
from the amounts received by the husband on account of his wife should 
be made, because they were for the price of slaves, is erroneous. 5 An, 
688; 25 An. 287. 

It is therefore ordered and adjudged that the judgment of the lower 
court be affirmed with costs of appeal. 


No. 955. 
Tue State or Lovistana vs. GEORGE RoBInson. 


The objection to the ruling of the court refusing to quash the indictment and per- 
mitting the district attorney to amend it by jinserting after the words grand 
jurors “ of the parish of Rapides,” is not well founded. This amendment was 
not necessary, and the indictment was sufficiently explicit without it, because 
the name of the parish was stated in a previous part of the indictment, and it 
need not be repeated in every sentence thereof. ; 

The other objection relied upon is that the judge a quo refused to allow a witness, 
who had stated in behalf of the State anladmission of the accused to give all 
the conversation o2curring at the time when cross-examined by the defendant’s 
eounsel, The defendant clearly had the right to draw from the witness all the 
conversation o#curring at the time of the alleged admission made by him; but 
he has, however, no cause to complain, because, after the district attorney had 
objected and the court was called to rule onthe point, the bill of exception shows 
the district attorney waived his objection, and the counsel for the accused was 
requested to interrogate the witness as desired, butéshe refused to do so, and de- 
elared he would not examine the witness further unless the point was ruled on 
by the judge. There was no cause, for this objection. 


PPEAL from the Ninth Judicial District Court, parish of Rapides. 
Orsborn, J. E. G. Hunter, District Attorney, for plaintiff and ap- 
pellee. Robert P. Hunter, for defendant and appellant. 

Wyty, J. Defendant, who was convicted of the crime of petty lar- 
ceny and sentenced to the Penitentiary for one year, appeals from the 
judgment against him. 

There are several bills of exceptions in the transcript, but no assign- 
ment of errors and no argument, written or oral. We will notice the 
objections presented in the bills of exceptions. 

The first is to the ruling of the court refusing to quash the indictment 
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and permitting the district attorney to amend it by inserting after the 
words grand jurors the words “of the parish of Rapides.” This amend- 
ment was not necessary, and the indictment was sufficiently explicit 
without it, because the name of the parish was stated in a previous part 
of the indictment, and it need not be repeated in every sentence thereof. 

The next objection is to the ruling of the court permitting the district 
attorney to ask a witness “whether or not he had been a witness in 
several cases at the last term of the district court,” the defendant’s 
counsel contending that this interrogation tended to discredit said wit- 
ness in a mode not provided by law. This objection was frivolous. 

The objection in the last bill of exception is that the judge refused to 
allow a witness who had stated in behalf of the State an admission of 
the accused to give all the conversation occurring at the time when 
cross-examined by the counsel of defendant. The defendant clearly had 
the right to draw from the witness all the conversation occurring at the 
' time of the alleged admission made by him; but he has no cause to com- 
plain, because, after the district attorney had objected, and the court 
was called to rule on the point, the bill of exception shows the district 
attorney waived his objection, and the counsel for the accused was re- 
quested to interrogate the witness as desired, but he refused to do so, 
and declared he would not examine the witness further unless the point 
was ruled on by the judge. There was no cause for this objection. 

Judgment affirmed. 


No. 921. 


SratTe oF LOUISIANA AND ParisH oF St. LANDRY vs. FERDINAND WIKOF®. 


The defendant was condemned by a judgment of a justice of the peace to pay a 
fine of twenty dollars and costs for refusing to work on the public roads. Exe- 
cution issued thereon, and, being returned nulla bona, he was indicted by the 
grand jury, tried before a petty jury, found guilty, and sentenced in the district 
court to imprisonment in the parish jail under a provision of the Revised Stat- 
utes and an ordinance of the police jury for thirty days. From this judgment he 
appealed. 

The motion to dismiss this appeal must prevail on the plea of want of jurisdiction 
as it is a criminal case where the punishment is net death, imprisonment at 
hard labor, or a fine exceeding three hundred dollars. 

That this is a criminal case can not be doubted. There was an indictment by a 
grand jury and a verdict by a petty jury. By the constitution this court has 
jurisdiction in criminal cases “on questions of law only, whenever the punish- 
ment of death or imprisonment at hard labor or a fine exceeding three hundred 
dollars is actually imposed.” There is no such punishment here. 

There is no force in the allegation that, because the ordinance of the police jury un- 
der which the defendant was condemned by the justice of the peace to pay a fine 
or penalty, for the non-payment of which he was indicted and sentenced in the 
district court, is attacked as unconstitutional, therefore the case, being dual— 
both civil and criminal—is appealable, 
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The fallacy of this position is that, if the case be dual, the only branch of it before 
this court is the criminal part—the indictment and the conviction thereunder, 
which began where the civil part ended—the penalty or fine in money imposed by 
the justice. This latter part of the proceedings against the defendant is not in 
this case, except as the cause for or basis of the prosecution, and as evidence 
upon which conviction isfounded. This court can not revise that proceeding, it 
not being before it; nor can this court consider, it in determining the question 
of jurisdiction of the branch of the proceeding brought up on appeal. 

If it be conceded that the clause of the ordinance of the police jury which author- 
ized the defendant to be fined by the justice of the peace is unconstitutional, it 
will not give this court jurisdiction in the criminal proceeding in which he was 
indicted, convicted, and sentenced to imprisonment, because the issues in this 
last proceeding alone control the jurisdiction thereof. The issues or questions 
in one case do not affect jurisdiction of another. The clause of the constitution 
invoked as giving jurisdiction in this instance refers to civil cases only. 

} gen from the Eighth Judicial District Court, parish of St. Landry. 

Hudspeth, J. Criminal case. Ferreol Perrodin, District Attorney, 
and John N. Ogden, District Attorney pro tem., for plaintiff and appellee. 
Kenneth Baillio, for defendant and appellant. 

Howe, J. A motion is made to dismiss this appeal for the want of 
jurisdiction, as it is in a criminal case where the punishment is not death, 
imprisonment at hard labor, or a fine: exceeding three hundred dollars. 

The defendant was condemned by a judgment of a justice of the peace 
to, pay a fine of twenty dollars and costs for refusing to work on the 
public roads. Execution issued thereon, and, being returned nulla bona, 
he was indicted by the grand jury, tried before a petty jury, found guilty, 
and sentenced in the district court to imprisonment in the parish jail for 
thirty days, under a provision of the Revised Statutes and an ordinance 
of the police jury. From the judgment imposing this punishment he 
has appealed. 

That this is a criminal proceeding can not be doubted. An indictment 
was found by the grand jury against the defendant, and, upon trial, the 
following verdict was found by the petit jury: “We, the jury, find the 
prisoner at the bar guilty in manner and form as charged against him in 
the bill of indictment filed against him.” 

It is only on criminal charges that the grand jury can find an indict- 
ment, and only of a crime or offense can a person be found guilty, when 
so indicted. By the constitution this court has jurisdiction in criminal 
cases “on questions of law only, whenever the punishment of death, or 
imprisonment at hard labor, or a fine exceeding three hundred dollars is 
actually imposed.” No such punishment is imposed here. The only 
punishment imposed in this proceeding is imprisonment in the parish jail 
for thirty days, and hence we have no jurisdiction under the above pro- 
vision of the constitution. 

It is contended, however, that jurisdiction is conferred in the preceding 
clause of the same article of the constitution, to wit: “To all cases in 
which the constituionality or legality of any tax, toll, or impost of any 
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kind or nature whatsoever, or any fine, forfeiture, or penalty imposed by 
@ municipal corporation shall be in contestation, whatever may be the 
amount thereof,” and (it is said) because the ordinance of the police jury 
under which the defendant was condemned by the justice of the peace to 
pay a fine or penalty, and for the non-payment of that penalty he was 
indicted and sentenced in the district court, is attacked as unconstitu- 
tional, therefore, the case being dual in its nature (both civil and criminal), 
is applicable. The fallacy of this position’is, that if the-case be dual, 
the only branch of it before us is the criminal part—the indictment and 
the conviction thereunder, which began where the civil part ended—the 
penalty or fine in money imposed by the justice of the peace. This lat- 
ter part of the proceedings against defendant is not in this case, except 
as the cause for or basis of the prosecution and as evidence upon which 
conviction is founded. We can not revise that proceeding, it not being 
before us; nor can we consider it in determining the question of jurisdic- 
tion of the branch of the proceeding brought up on appeal. If it be con- 
ceded that the clause of the ordinance of the police jury which author- 
ized the defendant to be fined by the justice of the peace is unconstitu- 
tional, it will not give this court jurisdiction in the criminal proceeding, 
in which he was indicted, convicted, and sentenced to imprisonment, be- 
cause the issues in this last proceeding alone control the jurisdiction 
thereof. The issues or questions in one case do not affect the jurisdic- 
tion of another. The clause of the constitution invoked as giving juris- 
diction of this case refers.to civil cases only. This is evident from its 
terms and from its juxtaposition with the other. All the clauses of arti- 
cle seventy-four on this subject, except the last, relate to the civil juris- 
diction of this tribunal. It says “the jurisdiction shall extend to all 
cases where the matter in dispute shall exceed five hundred dollars, and 
to all cases in which the constitutionality or legality of any tax, toll, or 
impost of any kind or nature whatsoever, or any fine, forfeiture, or pen- 
alty imposed by a municipal corporation shall be in contestation, what- 
ever may be the amount thereof, and in such cases the appeal shall be 
direct from the court in which the case originated to the Supreme Court.” 
Now, if the last class of cases here mentioned was intended to embrace 
other than purely civil cases, the subsequent and last clause would have 
been unnecessary, or very different in its construction. But the subject 
of appellate jurisdiction was not exhausted; all the cases in which ap- 
peals were to be had were not disposed of by this portion of the article, 
and it was added, with marked distinction, “and in criminal cases, on 
questions of law only, whenever the punishment of death, or imprison- 
ment at hard labor, or a fine exceeding three hundred dollars is actually 
imposed.” In this clause is embraced all the criminal jurisdiction con- 
ferred on this court. The expression “and in criminal cases,” as it is 
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used here, is in contradistinction with the preceding clauses, which con- 
ferred jurisdiction in all cases involving money or value. 

In the first part of the article it is extended to all cases over five hun- 
dred dollars, and to all cases involving the constitutionality or legality of 
any tax, toll, or impost, or of any fine, forfeiture, or penalty imposed by 
a municipal corporation, and yet it was deemed necessary to define the 
appellate jurisdiction in criminal cases, and the language used confines 
it to very narrow limits, which do not include or embrace this case. We 
have only such jurisdiction as is expressly conferred. 

We are very clear in our conviction that we have no jurisdiction of 
this appeal. 

It is therefore ordered that this appeal be dismissed with costs. 


No. 941. 


State oF Louisiana vs. ALEXIS FRuGE£. 


The accused, in support of a motion for a new trial, offered one of the jurors who 
sat on the trial of his case as a witness to prove that, after the jury had received 
the charge of the judge and had retired for consultation, they were divided in 
their opinion as to the verdict to be rendered, and that it was then and there 
urged upon the jurymen unwilling to convict by those who were in favor of 
conviction that the-accused had po defense-b his counsel had submitted 
his caseto the jury without argument, and that this testimony was offered to 
show that the jury did not come to their verdict by considering the law and evi- 
dence. The introduction of this evidence was properly rejected by the court. ° 

Toa bill of exception founded onthe allegation of misconduct on the part of one of the 
jurors and separation of the jury before rendition of their verdict, the judge a quo 
appended the following: “ The juror, without permission of the court or consent 
of the accused, left his seat in the jury-box and advanced to where the district 
attorney was sitting and whispered something in his ear. The district attorney 
made no reply, but merely shook his head; whereupon the juryman immedi- 
ately returned to his seat. All this occurred in open court, in presence of the 
accused, the officers of the court, counsel of the accused, and the other jurymen.” 
The court a qua was of the opinion: “There was neither a separation of the 
jury nor misconduct on their part, and that the verdict of the jury was strictly 
in accordance with the law and the evidence.” This ruling is correct. 


PPEAL from the Eighth Judicial District Court, parish of St. Landry. 

Hudspeth, J. Criminal case. Ferreol Perrodin, District Attorney, 

for plaintiff and appellee. Lewis & Brother, for defendant and appel- 
lant. 

TariaFERRO, J. The defendant was convicted of the crime of rape and 
sentenced to the Penitentiary during life. He appeals from the sen- 
tence. 

The record contains three bills of exceptions, embodying the reasons 
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stated by defendant why he should be allowed a new trial, which was re- 
fused: . 

First—The accused, in support of his motion for a new trial, offered 
one Alexandre Lepine, one of the jurors who sat on the trial of the case, 
as a witness to prove that after the jury had received the charge of the 
judge and had retired for consultation the jury was divided in their 
opinion as to the verdict to be rendered, and that it was then and there 
urged upon the jurymen unwilling to convict by those who were in favor 
of conviction that the accused had no defense because his counsel had 
submitted his case to the jury. without argument, and that this testimony 
was offered to show that the jury did not come to their verdict by con- 
sidering the law and the evidence. , 

The introduction of this evidence was objected to by the district at- 
torney and rejected by the judge. The testimony was utterly inadmis- 
sible, and was properly refused by the court. 

Second—That upon the impaneling of the jury, and before rendition 
of their judgment, there was misconduct on the part of one of the jurors 
in this, and a separation of the jury in this, viz.: that the juror, after the 
jury had been impaneled and sworn, and while they were yet in the jury- 
box, left his seat and held a whispered conversation with the district 
attorney. 

The court overruled this objection, and appended to the bill of excep- 

tions the following: “The juror, without permission of the court or con- 
sent of the accused, left his seat in the jury-box and advanced to where 
the district attorney was sitting and whispered something in his ear. 
The district attorney made no answer, but merely shook his head, 
whereupon the juryman immediately returned to his seat. All this oc- 
curred in open court, in presence of the accused, the officers of the court, 
counsel of the accused, and the other jurymen.” The court was of the 
opinion “there was neither a separation of the jury nor misconduct on 
their part, and that the verdict of the jury was strictly in accordance . 
with the law and the evidence.” The ruling of the judge we think cor- 
rect. 
Third—The district attorney offered the evidence of himself and the 
juror whose act was complained of to establish what it was that passed 
at the time the juror whispered in the ear of the district attorney, and 
to explain it. Objections were made to the competency of these wit- 
nesses. 

The court overruled the objections for the reason that “ it is well es- 
tablished that however improper the conduct of the juror may have been, 
yet if it dces not appear that it was occasioned by the prevailing party 
or any one else in his behalf, if it does not indicate air improper bias 
upon the juror’s mind, and the court can not see that it either had, or 
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might have had, an effect unfavorable to the party moving for a new 
trial, the verdict ought not to be set aside.” Archbold’s Criminal Prac- 
tice and Pleadings vol. 1, page 638. We see no error in this ruling. 

The defense we regard as having no force. 


It is therefore ordered that the judgment appealed from be affirmed 
with costs. 


No. 896. 


Susan C. Patrrey vs. M. T. Gorpy, SHERIFF, ET AL. 


In her petition of injunction the plaintiff alleges that she is a mortgage creditor 
with vendor’s privilege upon the property seized for $46,666, with interest, etc. ; 
that the property had been seized and taken possession of by the sheriff under 
executory process issued under her debts; that while the property was under 
her seizure a compromise was made with her a eye D. B. Penn, by which he 
transferred to her the property for the unpaid price, subject to the right of re- 
demption which he reserved; and that the act was duly recorded; she alleges 
that the judgments obtained in the parish court of St. Mary, in distinct suits, 
against her debtor, D. B. Penn, by certain laborers for sums under five hundred 
dollars, but amounting in the aggregate to several thousand, are null and void 
from the want of citation, ete. The defendants objected to the jurisdiction of 
the district court which had issued plaintiffs injunction, and the exception was 
sustained. 

The district court clearly had jurisdiction of this case. The property was under 
seizure under the order of seizure and sale obtained by plaintiff before the seiz- 
ures of defendants. The dation en paiement with the resolutory condition vested 
the title in plaintiff, and she had the right to enjoin the gale thereof under de- 
fendant’s judgments and where judgments are opposed to their holders; the 
nullity thereof may be shown in any court. The parish court could not have 
passed upon the questions raised by the petition of injunction for want of ju- 
risdiction ratione materia. The case is remanded. 


PPEAL from the Third Judicial District Court, parish of St. Mary. 
’ Train,J. Fred. Gates, for plaintiff and appellant. D. Cajfery, for 
defendants and appellees. 

Lupetine, C. J. On the nineteenth of September, 1873, executory pro- 
cess issued on two mortgage notes of $23,333 33, in favor of J. B. Marsh, 
executor, and. 8. C. Gates (Widow Palfrey), and the Ricohoc plantation 
was seized on the third of January, 1874. On. the tenth of November, 
1873, an agreement was entered into between Mrs. Palfrey, acting for 
herself and as tutrix of her children and D. B. Penn, by which the pay- 
ment of said notes was prolonged from year to year on condition that 
the maker, D. B. Penn, should pay, on or before the fifteenth of January, 
1874, the interest, so as to reduce the whole debt to fifty thousand dollars 
at that date, which was to bear interest at eight per cent per annum, 
payable in January and July of each year, and the principal thus fixed 
to be reduced by the payment of an annual installment of at least five 
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thousand dollars, commencing on the first of March, 1875, and it was 
further stipulated that this agreement was not to affect or change the 
rights of the parties as they then existed. 

On the sixteenth of January, 1874, the same parties entered into an- 
other agreement by notarial act, duly recorded in the parish of St. Mary, 
in which it is recited that the Ricohoc plantation was purchased by D. B. 
Penn from the said Mrs. Palfrey, widow and tutrix, and that the price 
represented by the notes on which executory process had been issued 
was unpaid, and, referring to the agreement above mentioned, it was 
stipulated that the said plantation and appurtenances then under seizure 
as aforesaid should be turned over and delivered unto the said Mrs. 
Palfrey, “who is to have the entire management and control of the 
same until the fifteenth of January, 1875, to be run and all expenses paid 
out of crops, the surplus, if any, after paying necessary expenses, to be 
credited on the debts evidenced by the notes aforesaid. Any debts now 
due by D. B. Penn which the said Mrs. Palfrey may be compelled to pay 
shall be charged in the expense account and be a debit by said Penn. An 
acceptance of three thousand five hundred dollars, due November I, 1874, 
shall be given by said Penn, and all discounts submitted to for the pur- 
pose of reducing the same to cash shall be charged to and borne by the 
said Penn. The property thus turned over shall remain in the posses- 
sion of Mrs. Palfrey until a full compliance be made with the terms of 
the agreement above referred to, dated the tenth of November, 1873, and 
the said agreement shall remain in full force and effect, except that the 
present agreement in the nature of a compromise is to be indorsed on 
the original of said agreement of the tenth of November, 1873, as a 
compliance with the terms stipulated for 1874. And in case on the fif- 
teenth of January, 1875, the said Penn finds it impossible to comply with 
the stipulations of said agreement of November 10, 1873, then and in 
that case he hereby binds himself to retrocede the said plantation with 
its fixtures and appurtenances for the amount of the debt. The non- 
compliance by the fifteenth of January, 1875, with the terms of the agree- 
ment of 1873 shall be taken as a default, and no other putting in default 
shall be necessary. The right to redeem and recover possession of said 
plantation and appurtenances during the year 1874 is reserved and con- 
ceded to the said Penn upon his complying with the terms of the agree- 
‘ment of 1873, he taking the plantation in the condition it may be,” etc. 
A large number of judgments for sums under five hundred dollars was 
obtained by the laborers and executions were issued and seizures made 
of mules, furniture, implements, and crops on Ricohoc plantation. Pro- 
visional seizures had been previously made on the twenty-ninth of Jan- 


uary, 1874. 
In her petition and injunction the plaintiff alleges that she is a morte 
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gage creditor with vendor’s privilege upon the openiae seized for $46,- 

666 66, with eight per cent interest from the twentieth of October, 1869 ; 
that the property had been seized and taken possession of by the sheriff 
under executory process issued under her debts ; that while the property 
was under her seizure, a compromise was made with her debtor by which 


he transferred to her the property for the unpaid price, subject to his 
right of redemption, the substance of which act has been already stated, 


and that said act was duly recorded. She avers that the value of the 
property seized under each and every one of the separate executions 
exceeds in value eight thousand dollars ; and she attacks the validity of 
the several judgments obtained in the parish court on the ground that 
they are absolute nullities for want of citations, etc. She further alleges 
that by law the privilege of the laborers is confined to the crop of 1873, 
which was sold by the debtor Penn before the seizures, through their 
negligence, laches, or with their consent, and that they have no privilege 
on the property seized. 

The district court clearly had jurisdiction of ‘this ease. The property 
was under seizure under the order of seizure and sale before the seizures 
of defendants ; the dation en paiement, with the resolutory condition, 
vested the title in the plaintiff, and she had a right to enjoin the sale 
thereof under defendants’ judgments if her allegations be true: and 
when judgments are opposed to third holders they may show in any 
court their nullity. The parish court could not have passed upon the 
questions raised by the petition of injunction for want of jurisdiction 
ratione materi. 

it is therefore ordered that the judgments on the exceptions, which 
dismissed the suit, be overruled, and that the case be remanded to the 
court a qua to be proceeded with in accordance with the views herein 
expressed, and that the appellees pay costs of appeal. 

Rehearing refused. 


No. 900. 
DaNIEL McDANIEL vs. DoMINIQUE LALANNE ET AL. 


On the twentieth of February, 1857, Fontenot sold to Barlow the property covered by 
the mortgage in question in this. suit. This act was not recorded till the thir- 
teenth of September, 1858. 

On the fourth of November, 1857, Barlow exchanged the property for another 
piece of property with MéDaniel, who was a witness to the act of sale from Fon- 
tenot to Barlow, in which the mortgage was created on the property. 

On the seventh day of February, 1859, McDaniel transferred two undivided thirds of 
this property to Reed and Fontenot. Thus, it is evident that when McDaniel 
alienated the property the mortgage had been duly recorded and bound his 
transferees. But McDaniel was a witness to the act of mortgage, and therefore a 
party to the act, and registry was not necessary to bind him. 
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Article 3344 of the Civil Code creates no exception in this matter. Article 3342 declares; 
** But these mortgages are only allowed to prejudice third persons when they 
have been publicly inscribed in records kept for that purpose,” ete. 

Article 3343 defines who the third parties referred to are; and article 3344 declares; 
“Consequently neither the contracting parties, nor their heirs, nor those who 
were witnesses to the act by which the mortgage was stipulated can take advan- 
tage of the non-inscription of the mortgage.” Thus they are affected by the 
mortgage, notwithstanding its non-inscription, not because of their knowledge 
of its existence, as assumed by defendants in this case, but because they are not 
third parties. 

The transferees of McDaniel, in examining the chain of title to him, must haveseen 
that he was a witness to the act of mortgage, which was duly recorded when they 
acquired title from him; and all persons are presumed to know the law. 

It is impossible to see why a third possessor of mortgaged property should not 
plead prescription against the mortgage note, although a judgment has been 
rendered on the note against the debtor. He was no party to the suit, and his 
rights were not affected by the judgment. . 

If the mortgage note was prescribed when the suit against the debtor was instituted, 
the mortgage was dead; for the accessory obligation perishes with the prescrip- 
tion of the principal obligation, and it was not in the power of the debtor or of 
the court to revive the mortgage affecting property in the hands of third per- 
sons. 

The acts interrupting prescription which plaintiff offered to prove by parol were 
not done by the deceased debtor, but by his administrator after his death, and 
the rule of law invoked was inapplicable. Therefore the judge a quo erred in 
rejecting the evidence. 


PPEAL from the Eighth Judicial District Court, parish of St. Landry. 
Laurent Dupré, Acting Judge. J. M. Moore, for plaintiff and appel- 


lant. Henry L. Garland, for defendant and appellant. Mariel & Hud- 
speth and Lewis & Bro., for warrantors. 

Lupe.ine, C.J. This is an hypothecary action to enforce payment of 
a mortgage note executed by J. B. A. Fontenot for a portion of the price 
of the property a part of which is now in the possession of the defend- 
ants, Dominique Lalanne and Etienne Forest. Etienne Forest filed for 
answer a general denial, and called Theodule Fontenot and the estate of 
Barlow in warranty, to defend this suit. 

The answer of Lalanne is a general denial and a call in warranty of 
his vendor, David Morgan, and of John Reid and Theodule Fontenot, 
Morgan’s vendors. The demand for a money judgment against the war- 
rantors was reserved. 

Benjamin Woodworth and wife, representing David Morgan’s estate, 
Theodule Fontenot, John Reed, and Elisha Andrus, administrator of the 
estate of John S. Barlow, deceased, answered the case in warranty 
and denied all the allegations of the plaintiff's petition. Subsequently, 
the prescription of five and ten years against the plaintiff's demands was 
pleaded. 

The lower court sustained this plea and dismissed the suit. 

On the twentieth of February, 1857, Jean B. Fontenot sold to John 8S. 
Barlow the property covered by the mortgage in question. This act was 
not recorded till the thirteenth of September, 1858. 
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On the fourth of November, 1857, Barlow exchanged the property for 
another piece of property with McDaniel, who was a witness to the act 


of sale to Barlow in which the mortgage was created on the property. . 


On the seventh day of February, 1859, McDaniel transferred two un- 
divided thirds of this property to Reed and Fontenot. Thus it is evi- 
dent that when McDaniel alienated the property, the mortgage had 
been duly recorded and bound his transferees. 


McDaniel was a witness to the act of mortgage, and, therefore, a party 
to the act. C. C. 3342, 3343, and 3344. And registry was not necessary 
to bind him. 

But the defendants say that the exception to the rule that registry is 
necessary to affect third parties, created by article 3344 C. C., can not be 
extended. We do not believe that article 3344 creates any exception. 
Article 3342 declares: “But these mortgages are only allowed to pre- 
judice third persons when they have been publicly inscribed on records 
kept for that purpose, and in the manner hereinafter directed.” Article 
3343 defines who the third persons referred to in article 3342 are, and 
article 3344 declares: “Consequently, neither the contracting parties, 
nor their heirs, nor those who were witnesses to the act by which the 
mortgage was stipulated, can take advantage of the non-inscription of 
the mortgage.” 

They are affected by the mortgage, notwithstanding its non-inscrip- 
tion, not because of their knowledge of its existence, as assumed by de- 
fendants, but because they are not third parties. And the transferees of 
McDaniel, in examining the chain of title to him, must have seen that he 
was a witness to the act of mortgage, which was duly recorded when 
they acquired title from him, and all persons are presumed to know 
the law. 


Another question to be decided is, can a third possessor of mortgaged 
property plead prescription against the note, although a judgment has 
been rendered on the note against the debtor? 

We are unable to perceive why he should not be allowed to plead pre- 
scription in such a case. He was no party to the suit, and his rights 
were not affected by the judgment. If the note were prescribed when 
the suit against the debtor was instituted, the mortgage was dead, for 
the accessory obligation perished with the prescription of the principal 
obligation, and it was not in the power of the debtor, or of the court, to 
revive the mortgage affecting property in the hands of third persons. 
Besides, the textual provisions of the court declare that: “Creditors 
and all other persons who may have an interest in the acquiring of an 
estate, or the extinguishment of an obligation by prescription, shall have 
a right to plead it, even in case the person claiming such estate, or bound 
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by such ainda should renounce such right of 2 peneestotion” C. C. 
3466. 

The case in 13 An. 205, cited, is not in point, and what was said on this 
subject in the case in 2 An. p. 367, King vs. Hickey, is not approved. 
See 8 An. 504; 16 An. 345; C. C. 3466. 

The note was due on the first of January, 1859, and the suit was insti- 
tuted on the tenth of December, 1866. It was prescribed, unless the cur- 
rent of prescription had been interrupted. This the plaintiff offered to 
prove, but he was not allowed to do so. The plaintiff offered to prove 
by parol that payments had been made on the note by the administrator 
of the deceased debtor, which was objected to on the ground that it was 
inadmissible to prove an interruption of prescription of a debt of a dead 
person by parol. 

The court a qua erred. 

_ The acts interrupting prescription, which plaintiff offered to prove, 
were not done by the deceased debtor, but by his administrator after 
his death, and the rule of law invoked was inapplicable. R. S., section 
1442. 


It is therefore ordered that the judgment of the lower court be re- 
versed, and that the case be remanded to be proceeded with according 
to the views herein expressed, and that appellees pay costs of suit. 


No. 970. 
J. M. Lapryre vs. W. F. WEEKS ET AL., TESTAMENTARY EXECUTORS. 


This is a suit to recover judgment for the amount of two drafts against the execu- 
tors of Mary C. Moore and John More, who, in their life-time, were, the one the 
tutrix and the other the co-tutor of the minor, David Magill. The drafts were 
accepted, and plaintiff acquired them before due. The plea that defendants 
were bound as indorsers or sureties can not be sustained. 

The defendants can not be regarded as indorsers of the drafts. In indorsing the 
drafts they omitted adding their capacity of tutrix and co-tutor, which was set 
forth as drawers. In this fiduciary capacity the drafts were not indorsed and 
completed by the drawers, unless this court should regard their signatures as 
given in that capacity. 

Bills drawn by a fiduciary to his own order are not completed unless indorsed in 
the same capacity as drawn. This court regards the drafts as completed, and 
must therefore consider that defendants indorsed them in the same capacity in 
which they drew them. 

The tutrix and co-tutor. administering the plantation of the minor, Magill, had 
the right to draw these drafts on the factors of the plantation of said minor. 
The drafts were predicated on the crops, which were not shipped to New Or- 
leans, where the factors resided, on account of the war. The tutrix had author- 
ity of the court to borrow money on mortgage to carry on the plantation. If 
she could accomplish this object without the mortgage, she not only had the 
right, but it was her duty, to execute for the minor the less onerous obligation. 
There is nothing in the record to fix the liability of the drawers individually, 
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PPEAL from the Third Judicial District Court, parish of St. Mary. 
Train, J. A. Trudeau and E. Simon, tor plaintiff and appellee. De- 
Blanc & Fournet, J. M. Moore, and Charles B. Singleton, for defendants 
and appellants. : 

Wyty, J. This is a suit against the executors of Mary C. Moore and 
John Moore, who in their life-time were the tutrix and co-tutor of the 
minor, David Magill, to recover judgment for the amount of two drafts 
which said tutrix and co-tutor drew in March, 1862,0n Darby & Tre- 
moulet, of New Orleans, who were the factors of the plantation owned 
by said minor and cultivated by Mary C. Moore, tutrix. The drafts 
were accepted, and plaintiff acquired them before due. Heseeks to hold 
Mary C. Moore and John Moore, or their successors, liable for these 
drafts which they drew in their fiduciary capacity on two grounds: 

First—They are bound as indorsers or as sureties. 

Second—They are bound because they had no authority to draw the 
drafts as tutrix and co-tutor. 

No notice of dishonor was given to Mary C. Moore and John Moore ; 
but plaintiff contends they were entitled to no notice. 

We do not regard Mary C. Moore and John Moore as indorsers of the 
drafts. In indorsing the drafts they omitted adding their capacity of 
tutrix and co-tutor. The drafts were drawn to their own order by Mary 
C. Moore as tutrix and John Moore as co-tutor. In their fiduciary ca- 
pacity the drafts were not indorsed and completed by the drawers, unless 
we regard the signatures of Mary C. Moore and John Moore as made in 
that capacity. 

Bills drawn by a fiduciary to his own order are not completed unless 
indorsed in the same capacity as drawn. We regard these drafts as 
completed, and must, therefore, consider that Mary C. Moore and John 
Moore indorsed them in the same capacity in which they drew them. 

Had this tutrix and co-tutor administering the plantation ot the minor, 
David Magill, the right to draw these drafts on the factors of the plan- 
tation of the minor? The drafts were predicated on the crops of 1862, 
which were not shipped to New Orleans on account of the war. 

We think the tutrix not only had the right, but it was her duty, to ob- 
tain supplies and conduct the plantation of the minor as a prudent man 
would do his own. She had authority of the court to borrow money on 
a mortgage to carry on the plantation. She was enabled to accomplish 
the object, however, without mortgaging the property of the minor by 
obtaining the discount of these drafts on the acceptance of the factors 
of the plantation.. Where the court, on advice of a family meeting, au- 
thorized the tutrix to borrow money to support the slaves and carry on 
the plantation, and she found she could accomplish the object without 
mortgage, she not only had the right, but it was her duty, to execute for 
the minor the less onerous obligation. 

49 
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Mary C. Moore as tutrix, and John Moore as co-tutor, commit- 
ted no fraud in drawing the drafts in question. The acceptance by the 
drawers admitted their authority to draw. Besides, the evidence shows 
that these drafts were given at the request of the drawers. We find 
nothing to fix the liability of the drawers individually. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be annulled, and that there be judgment for defendants, appellee paying 
costs of both courts. 

Rehearing refused. 


—— 


No. 944. 
JaMEs Topp vs. M. T. Gorpy, SHERIFF, ET AL. 


The homestead law, being in derogation of the common right given to creditors on 
the property of their debtors, must be strictly construed. 

This law says that one hundred and sixty acres of ground and the buildings and 
improvements thereon, occupied as a residence and bona fide owned by the 
debtor, shall be exempt from seizure under execution. This evidently refers to 
the actual residence of the debtor. occupied by him as proprietor, and not that he 
may select any one hundred and sixty acres of ground included within the whole 
property. 

This case illustrates the intent of the law to preserve to the debtor his home, pro- 
vided it does not exceed two thousand dollars. Here the residence or dwelling 
of the debtor is worth over ten thousand dollars, and, of course, he could not 
retain it under the law. Butthe law does not say that he may take any other 
portion of the land on which the dwelling oc*:upied by him is not situated, and 
establish a residence for the purpose of securing a homestead. It is only the 
ground on which is the building occupied as a residence that may constitute 
a homestead for the unfortunate debtor—his constant, usual residence. 

T herefore the plaintiff is not entitled to homestead on any part of his plantation 
other than the ground, to the extent ot one hundred and sixty acres, on which 
stand the buildings and improvements occupied by him as a residence. The 
law does not give him the right to change his residence ‘after seizure, for the 
purpose of establishing a homestead on another and less valuable part of the 
land, and thus evade the restriction in the law as to the value of the property 
to be claimed as a homestead. His creditors contract with him in this respect 
with reference to the character, value, and condition of his residence. 

The motion to set aside the writ of fieri facias on the ground that the seizure of the 
part of the property was not affected by the injunction against the sale of the 
whole plantation could not be granted. The validity of the seizure of the part 
claimed as a homestead was dependent on the injunction, and the release of the 
other property from the seizure did not embrace that embraced in the injunc- 
tion. The action of the court on the rule was nothing more than the action of 
the court on the injunction. ‘ 


| ye from the Third Judicial District Court, parish of St. Mary, 
Train,J. Fred. Gates, for plaintiff and appellee. D. Caffery, for de- 
fendants and appellants. 

Howe, J. The plantation of plaintiff having been seized under a 
fieri facias in the case of the American Colonization Society vs. J. Todd» 
he obtained an injunction to restrain the sale of one hundred and sixty 
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acres thereof, claiming it as a homestead. The defense to this claim, 
besides the general denial, is, that a few days before that fixed for the 
sale the plaintiff abandoned the dwelling on the plantation, in which he 
had always resided as owner, and moved temporarily into a small house 
near by, which, with the other improvements, was never in good faith 
occupied as a residence by the plaintiff; that plaintiff, knowing that the 
value of the dwelling, being largely over two thousand dollars, barred 
the right to a homestead, made the change to evade the law in this 
respect, and that by abandoning his bona fide and only residence just 
prior to the sale he virtually acknowledged that he had no right of 
homestead; and that the notes given by plaintiff for the price of the 
whole property, secured by mortgage and vendor’s privilege, are out- 
standing and unpaid, and hence the plaintiff can not claim a homestead. 
There was judgment in favor of the plaintiff, and the defendant, the So- 
ciety, appealed. 

The law is that “in addition to the property and effects now exempt 
from seizure and sale under execution, one hundred.and sixty acres of 
ground, and the buildings and improvements thereon occupied as a resi- 
dence, and bona fide owned by the debtor, having a family, or mother, 
father, or person or persons dependent on him for support; also, certain 
movables ; provided, that the property herein declared exempt from 
seizure and sale does not exceed in value two thousand dollars; and in 
cases of excess, any sale thereof under execution shall be taken from the 
lot of ground and buildings herein mentioned, and not from the other 
property herein mentioned as being exempt from seizure and sale ; and 
provided further, that no debtor shall be entitled to exemption provided 
for in this section whose wife shall own in her own right and be in the 
actual enjoyment of property worth more than one thousand dollars. 

Second—* That no property shall, by virtue of this act, be exempt 
from sale for non-payment of taxes or assessments levied pursuant to 
law, nor for debt contracted for the purchase price of said exemption 
property, nor for money due for rents bearing a privilege on said prop- 
erty under existing laws.” 

This law, being in derogation of the common right given to creditors 
on the property of their debtors, must be strictly construed. It says 
one hundred and sixty acres of ground and the buildings and improve- 
ments thereon, occupied as a residence and bona fide owned by the 
debtor, shall be exempt from seizure under execution. This evidently 
refers to the actual residence of the debtor occupied by him as proprie-. 
tor, and not that he may select any one hundred and sixty acres of 
ground included within the whole property. This case illustrates the 
intent of the law to preserve to the debtor his home, provided it does 
not exceed two thousand dollars. Here the residence or dwelling of the 
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debtor is worth over ten thousand dollars, and, of course, he could not 
retain it under the law. But the law does not say he may take any other 
portion of the land on which the dwelling occupied by him is not situ- 
ated, and establish a residence, for the purpose of securing a homestead. 
It is only the ground on which are the buildings occupied as a residence 
that may constitute a homestead for the unfortunate debtor—his con- 
stant, usual residence. 

Suppose a debtor should own one hundred and sixty. acres of land 
worth ten dollars per acre, and put on one end of it a dwelling-house 
worth ten thousand dollars, and near by he should erect a small build- 
ing for other purposes, could he, when his property is under seizure, 
leave the costly house, move into the small one, and retain it and all the 
land not occupied by the large house as a homestead, thus leaving to his 
creditor simply a large dwelling-house in a rural district, without land ? 
Such, we think, is not the intention of the law-maker. 

We therefore conclude that the plaintiff is not entitled to a home- 
stead on any part of his plantation other than the ground, to the extent 
of one hundred and sixty acres, on which are the buildings and improve- 
ments occupied by him as a residence, and that the law does not give 
him the right to change his residence, after seizure, for the purpose of 
establishing a homestead on another and less valuable part of the land 
and thus evade the restriction in the law as to the value of the property 1 
to be claimed as a homestead. His creditors contract with him, in this 
respect, with reference to the character, value, om“ condition of his resi- 
dence and the adjoining land. 

In regard to the motion to set aside the writ of jfieri facias, on the 
ground that the seizure of the part of the property was not affected by the 
injunction, we are of opinion that it was not a good ground, as the va- 
lidity of the seizure of the part claimed as a homestead was dependent 
on the injunction, and the release of the other property from the seizure 
did not affect that embraced in the injunction. The action of the court 
on the rule was nothing more than the action of the court on the injunc- 
tion. 

It is therefore ordered that the judgments appealed from be reversed 
and the injunction dissolved, with two hundred dollars damages and 
costs in both courts. 
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*No. 4884. 
MicHakE.L REILxy vs. Succession oF C. REILiy. 


A bill of exceptions was taken to the admission of Mrs. C. Reilly, the testatrix, as a 
witness, on the ground that by law the husband and wife can not testify for or 


against each other, this being a suit against the succession of her husband. 
This objection was properly overruled. 

At the decease of the husband the feelings and influences supposed to exist during 
the conjugal state, tending in their character to render evidence given by one of 
the spouses to affect the other partial and unreliable, ceased. The policy of the 
law which forbids during marriage the husband or wife to testify for or against 
each other also ceased. Cessante ratione, cessat et ipsa lex. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. T. A. Bartlette, for plaintiff and appellant. Breaux, Fenner & 
Hall, for defendant and appellee. 

TatiaFERRO, J. The plaintiff sues the succession of his deceased 
brother for twelve hundred dollars for labor and services alleged to 
have been rendered during the life-time of the deceased in superintend- 
ing his business, which seems to have been that of keeping a stable-yard, 
supplied with carts, drays, horses, mules, gear, etc., for the purpose of 
hauling and transportation generally within the line of his calling. The 
plaintiff alleges that he commenced these services in November, 1868, 
and continued them until the decease of his brother, and afterward for 
the benefit of his succession to the month of November, 1872. From 
the plaintiff's statement in his petition there was no contract between 
himself arid iis brother as to the amount he was to be paid for the ser- 


vices he was to render, but that his brother agreed to pay him a reason-’ 


able compensation. 

This claim of the plaintiff against the succession of his brothér is re- 
garded in no favorable light by the widow and executrix of his estate. 
In her answer she pleads a general denial. She especially denies that 
plaintiff ever had charge of the business of the deceased, and then de- 
clares the truth to be that for a long period, and for a much greater 
length of time than plaintiff alleges he took care of deceased’s business, 
the deceased supported him, the plaintiff being, during that time and atall 
times, unable or unwilling to do any thing for his own support, and that 
during the whole time aforesaid he was living at the premises of respond- 
ent’s husband on sufferance merely. 

The executrix pleaded the prescription of one year under article 3534 of 
the Civil Code. 

The judge .a quo found. the plaintiff had failed. to make good-his 











* All the decisions of the Supreme Court for 1876 were delivered on the twenty- 
sixth of June, 1877, immediately after a contract had been made fortheir publication 
with the State, and it is through an error of the contractor who had mislaid some 
of the manuscript, and not through the fault of the reporter, that the May cases 
were not published in their regular order.—REpP. 
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demand, rendered judgment against him, and in favor of the defendant. 
The plaintiff appealed. 

A bill of exceptions was taken to the admission of Mrs. Widow Chris- 
topher Reilly, the testatrix, as a witness, on the ground that by law the 
husband and wife can not testify for or against each other, this being a 
suit against the succession of her husband. This objection was properly 
overruled. At the decease of the husband, those feelings and influences. 
supposed to exist during the conjugal state, tending in their character to 
render evidence given by one of the spouses to affect the other partial 
and unreliable, ceased. The policy of the law which forbids, during mar- 
riage, ‘the husband or wife to testify for or against each other also 
ceased. Cessante ratione cessat et ipsa lex. 

The testimony abundantly sustains the judgment of the court below. Fe 
It shows satisfactorily that the plaintiff did not expect to be paid wages 
by his brother. He never made any demand of him for work done; 
was present when the other laborers about the yard were paid off by the 
week, and never received or demanded payment for any thing he did 
himself. His pretense that he was his brother’s superintendent is wholly 
ignored. He seems to have heen addicted to dissipation, going out, as 
the witnesses have it, “on sprees.” On several occasions he absented 
himself. It was with much difficulty that his brother tolerated him 
about his house at all. In short, it fully appears that the plaintiff was a 
kind of pensioner on the bounty of his brother; was unthrifty and not 
well calculated to take care of himself, and was in a dependent condition 
upon his brother, who neither needed nor wanted his services. 

It is ordered that the judgment appealed from be affirmed with costs. 


No. 5781. 
P. Inwix, Tutor, vs. Crry oF NEw ORLEANS AND E. WaGGAMAN, SHERIFF. 


Several grounds are set up for the injunction in this case, the most important be- 
ing that there was no legal notice or citation, wherefore the payments for taxes 
- yelied on by the defendants were null and void, inasmuch as the publication 
_ directed to Richard Murphy, who had been dead for years, was no notice to the 
minor, Richard James Downey, who acquired the property in question from 
Richard Murphy as testamentary heir in 1867. The court decided in accordance 
with these views, but on rehearing reversed its former decision by reason of the 
law and evidence being in favor of defendants. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. T. Gilmore & Sons, for plaintiff and appellant. Samuel P. 
Blanc, Assistant City Attorney, for defendant and appellee. 

‘ Wyty, J. P. Irwin, tutor of the minor, Richard James Downey, has 
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ens the defendants from subjecting the property described in the 
petition, which said minor acquired in 1867 as testamentary heir of 
Richard Murphy, deceased, to sale in satisfaction of three judgments 
described in the petition, which the city of New Orleans recovered 
against Richard Murphy for taxes due the city for the years 1870, 1871, 
and 1873. 

These judgments were obtained by confirming defaults after the usual 
publication of notice to taxpayers, and the notice was directed to Richard 
Murphy, although he had been dead for several years. 

Several grounds are set up‘in the petition for the injunction, the most 
important being there was no legal notice or citation, and the judgments 

, are therefore void. The publication directed to Richard Murphy, who 

had been dead for years, was no notice to the minor, Richard James 
Downey, who acquired the property in question from Richard Murphy 
as testamentary heir in 1867. The judgments were obtained without 
legal notice or citation, and they are consequently void. City of New 
Orleans vs. Heirs of Schmidt, 10 An. 771; City of New Orleans vs. Heirs 
of de St. Romes, just decided. 

It is therefore ordered that the judgment herein in favor of defend- 
ants be annulled, and it is decreed that the injunction sued out by 
plaintiff be made perpetual, without prejudice to the city of New Orleans 
in another proceeding to claim the taxes in question. It is further or- 
dered that appellee pay costs of both courts. 


On REHEARING. 


TALIAFERRO, J. Upon a reconsideration of this case we think the 


judgment first rendered erroneous. The evidence and the facts of the | 


case we conclude authorize a reversal of our first decree, 

By reason of the law and the evidence in this case being in favor of the 
defendarts, it is therefore ordered and adjudged that the decree first 
rendered by this court in this case be annulled and set aside. It is fur- 
ther ordered that the injunction sued out by the plaintiff be dissolved 
and his demand rejected; that there be judgment in favor of the defend- 


ant for the amount claimed for taxes, and that the suit be dismissed at 
plaintiff's costs. 


WYLy, J., dissenting. No legal right should be divested without due 
process of law, and no one should be condemned without a hearing. 

In the case at bar judgment was rendered for city taxes, and the prop- 
erty of plaintiff, the tutor of the minor, Richard James Downey, has 
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been seized, and is about to be sold. Yet the record discloses the fact 
that said judgment was rendered without citation, actual or constructive. 

In the case of the City of New Orleans vs. Heirs of Schmidt, 10 An. 
771, it was held, that “by the act of 1852, section thirty-five, relating to 
the collection of taxes in New Orleans, the publication in a newspaper 
has the effect of a citation duly served, and it should be subject to the 
same rules as the citation of which it is the equivalent.” Turning to 
section thirty-five of the act of 1852, I find the following provision: “On 
the first Monday of July of each year, the treasurer shall put in suit in 
a court of competent jurisdiction all unpaid bills for taxes, and shall by 
an advertisement published in the official newspaper of the Council cite 
all defaulters to appear in fifteen days from the date of the first in- - 
sertion of said advertisement before the respective courts in which said 
bills are put in suit, and answer to the demand contained in said tax-bill; 
no petition shall be necessary, but the tax-bill shall be considered as a 
petition; and the said advertisement shall be considered as a citation, 
and no other service of citation shall be necessary; said advertisement 
shall contain the names of the defaulting taxpayers, the amount claimed 
from each, and the name of the court in which the bill is filed; each de- 
faulting taxpayer shall pay twenty-five cents for the costs of the citation 
by advertisement, together with such subsequent cost as may accrue in 
the suit.” 

In my opinion citation by publication must conform to the law; “said 
advertisement shall contain the names of the defaulting taxpayers and 
the amount claimed from each.” And if it is not as required by law, the 
advertisement is not a citation and the judgment obtained will be an ab- 
solute nullity. In the case at bar the name of plaintiff was not con- 
tained in the advertisement; it was, therefore, no citation to him, and 
the judgment sought to be enforced against his property is void. 

It is true the: name of Richard Murphy, who died in 1867 and be- 
queathed the property in question to the minor, Richard James Downey, 
represented by plaintiff, was contained in the advertisement, but he was 
not a delinquent taxpayer in 1874. The delinquent taxpayer was plairtiff, 
who for five years had been in possession as owner. Notice to a dead 
person whose succession had long been closed, and the property trans- 
mitted to the universal legatee, was not notice to the heir. 

If a suit had been instituted by a person claiming the property, cita- 
tion addressed to Richard Murphy would not suffice to bring into court 
his universal legatee. Likewise an advertisement containing the name 
of Richard Murphy, deceased, will not be a citation to his universal 
legatee. 

The argument in support of the position taken by the majority of the 
court is an argument of convenience. The assessor may not have 
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known in 1872, when he assessed the property, that Richard “Murphy 
died in 1867, bequeathing the property to the minor represented by plain- 
tiff. But for the sake of convenience in assessing property and in ad- 
vertising notice to delinquent taxpayers, I do not think substantial rights 
should be destroyed. I do not think that one should be condemned un- 
heard simply because it might be inconvenient to find the name of the 
true owner of the property when the assessment is made and when the 
advertisement is published to delinquent taxpayers. The publicinterest 
does not require such a sacrifice for fear the revenue officers of the city 
may be put to some trouble in discharging their duties. 

The right of a citizen to be heard before he is condemned I think is 
paramount to any considerations of the character stated. 

I therefore dissent in this case. 





No. 5608. 
Pavut Porncy vs. Mrs. V. C. Burke ET AL. 


Theicourt a qua erred in dissolving with damages the injunction taken by plaintiff 
to prevent the sale of a certain painting, the ownership of which he claimed, 
and which was seized as belonging to the artist, T. 8. Moise. at the suit of de- 
fendant in injunction. 

The pretext that itis only the interest of Moise in the property which was seized, 
and that. if he had no interest, nothing was seized and no injury could result to 
the plaintiff, is unsound. 


PPEAL from the Fifth District Court, parish of Orleans. Cuvllom, J. 
Labatt, Aroni & Clinton, for plaintiff and appellant. R. Shackelford, 
for defendant and appellee. 

Lopeuine, C.J. The plaintiff alleges that he is the joint owner with 
Victor Pierson of a painting called the “Firemen’s Pictures,” now on 
exhibition; that the sheriff has seized, at the suit of Mrs. V. C. Burke, 
all the right, title, and interest of T. S. Moise in said painting, and has 
advertised the sale thereof. He alleges that said Moise does not own 
any portion of said painting; that petitioner and his co-proprietor for 
the advice and assistance given them by said Moise promised to give 
him a part of the net profits made by the sale of the painting, if any 
profits be made, and that neither Moise nor his creditor has any right to 
force a sale thereof, as the property belongs to said petitioner and said 
Pierson. A motion to dissolve the injunction on the,face of the papers 
was maintained and the injunction was dissolved with damages. We 
think this judgment erroneous. From the allegations of the petition, it 
is manifest that the purchaser at the sale, if made, could have had a 
right to claim possession of the painting, and that it would have been 
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the duty of the sheriff to deliver it to the vendee, and if the owner had 
stood by and permitted the sale he might have estopped himself from 
denying Moise’s title. The pretext that it is only the interest of Moise 
in the property that was seized, and that if he had no interest, nothing 
was seized, and no injury could result to the plaintiff, is unsound. 

It is therefore ordered and adjudged that judgment on the rule and 
exception be overruled; and that the rule and exception be dismissed, 
and that this case be remanded to be tried according to law. 


No. 6266. 
W. P. KEe.LLoaG, Governor, ETC., vs. CHARLES CLINTON, AUDITOR, ET AL. 


The court below erred in refusing to order a special jury of merchants for the trial 
of this ease, as required by one of the parties and assented to bythe other. It is 
one peculiarly demanding a jury of men skilled in accounts and having a prac- 
tical knowledge of book-keeping, competent from their skill and experience to 
adjust books of accounts, to correct erroneous entries, to establish proper bal- 
ances, and to fix the exact state of numerous and complicated business trans- 
actions. The case is remanded. 

A PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. A. P. Field, Attorney General, R. H. Marr, J. B. Cotton, and 

J. Q. A. Fellows, for plaintiff and appellant. Semmes & Mott, A. & W. 

Voorhies, and C. S. Rice, for defendants and appellees. 

TaLiaFERRO, J. This suit is brought against the defendant and the 
sureties on his appeal bond to render them liable, in solido, for the 
amount thereof, and to recover judgment individually against the de- 
fendant, Clinton, for large sums of money, besides, upon the alleged 
ground of unfaithfulness on the part of Clinton in the discharge of his 
duties as a public officer of the State. 

The petition charges against him that he has not “ well and faithfully 
discharged and performed all the duties incumbent on him as Auditor of 
Public Accounts” of said State of Louisiana, as he had promised and 
bound himself to do by the above-written obligation, but that he has on 
divers times and sundry occasions, acting in his said capacity of Auditor, 
violated, betrayed, and broken the conditions of his said official bond, and 
has thereby caused the State great damage and injury. The petition 
then proceeds to enumerate various acts of the Auditor alleged to be in 
contravention of law, specifying in detail the acts complained of and the 
dates when the same were committed and wherein they are unwarranted 
by law. a 

The answer of defendants is a general denial. 

The plaintiff afterward filed a supplemental petition in which the 
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State claims additional large sums of money which it is alleged the 
Auditor and his sureties are bound for, on the ground of his issuing 
warrants illegally, misapplication of public funds, and for other causes. 
Subsequent to the filing of this amended petition, it seems the parties 
agreed to have the case tried before a special jury of merchants, which 
the judge a quo refused to have called, as appears by the following bill 
of exceptions found in the record: “Be it remembered, that when this 
case was called for trial, Wednesday, the twenty-second of June, 1875, 
and pending a discussion as to the right of State, plaintiff, to trial by 
jury, as prayed for in a supplemental petition, filed heretofore, on the 
eighth of June, 1875, the counsel for defendants proposed that the trial 
should be by a special jury of merchants, which proposition was imme- 
diately accepted by the Attorney Gereral in behalf of the State, where- 
upon the Attorney General informed the court that both parties were 
willing to have a trial by a special jury of merchants, which statement 
was confirmed by the counsel for the defendants, and the Attorney Gen- 
eral, on behalf of the State, moved the court, the counsel for the defend- 
ants assenting thereto, to order a special jury of merchants to be sum- 
moned by the sheriff; that the court refused to order a special jury of 


merchants to be summoned, being of the opinion and upon the ground, 


as stated by the court, that the law does not authorize the court to order 
a special jury; but the court stated that if both parties assented toa jury 
the court would order a jury to be drawn, selected, and summoned in 
the mode and manner prescribed by the general law, and not otherwise; 
that thereupon the counsel for the State objected and reserved the point, 
stating to the court that a bill of exceptions would be prepared embody- 
ing the rulings of the court and the objections to the same, whereupon 
the counsel for defendants stated that they withdrew their consent to a 
trial by jury, their consent being given simply to a trial by a special jury 
of merchants. 

“ And to the rulings of the court refusing to allow a trial by a special 
jury of merchants, and in refusing to order a special jury of merchants 
to be summoned by the sheriff, the State, plaintiff, by the Attorney Gen- 
eral, then and there excepted, and now tenders this bill of exceptions for 
approval and signature, ; 

“ (Signed) JACOB HAWKINS, Judge.” 

The case was tried by the court without the intervention of a jury. 
Judgment was rendered in favor of the defendants, and the plaintiff has 
appealed. 

We think the court erred. in refusing to order a special jury of mer- 
chants for the trial of the case. . It is one peculiarly requiring a jury of 
men skilled in accounts and having a practical knowledge of book-keep- 
ing, competent, from their skill and experience, to adjust books of 
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accounts, to correct erroneous entries, to establish proper balances, and 
to fix the exact state of numerous and complicated business transactions. 
We deem it proper to the end, that the various irregularities, errors, and 
illegalities alleged to exist in the office, books, accounts, and vouchers of 
the Auditor of Public Accounts, as well as all the other issues involved 
in this controversy may be examined into and be tried by a special jury, 
in conformity with the yoorunene of article 2153 of the Revised Statutes, 
page 425. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed. It is further ordered that this case be remanded to the 
court of the first instance; that the judge thereof be and he is hereby 
directed to issue an order to the civil sheriff of the parish of Orleans to 
summon according to law a special jury of merchants to attend in said 
court for the purpose of trying this case, and that the same be proceeded 
with before said jury in conformity with law. It is lastly ordered that 
defendants pay costs of this appeal. 


No. 6079. 


J. Faust, Broruer & Co. vs. Giynn & Wintz, CHARLES CaVANAC AND 
JAMES RICKETTS, SURETIES. 


Judicial bonds are solidary obligations, and this is a judicial bond which is sought 
to be enforced. The judge a quo erred in not rendering judgment in 7 
against the sureties. 

PPEAL from the Fourth District Court, parish of Orleans. Lynch. J. 
I. Tharp, for plaintiff and appellant. F. C. Zacharie, for defendants 
and appellees. 

TaLIaFERRO, J. This is an appeal taken from a judgment rendered on 
a Tule against Cavanac and Ricketts as sureties on an appeal bond, de- 
ereeing that each of the said sureties pay his virile share or part of the 
judgment obtained by the plaintiffs, Faust & Co., against the defendants, 
Glynn & Wintz. 

The plaintiffs complain that the court below anebiet that the sureties 
sued on the bond of appeal were jointly bound each for one half the 
judgment appealed from, when they should have been condemned in 
solido. 

Judicial bonds are solidary obligations, and this is a judicial bond. 
The bond recites: “Know all men by these presents, that we, P. J. 
Glynn and H. S. Wintz, as principals, and Charles Cavanac, and James 
Ricketts, their sureties, are bound, etc., in the sum of thirteen hundred 
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dollars, for the payment of which we bind ourselves, our heirs, execu- 
tors, and administrators firmly by these presents,” etc. 

The court erred in not rendering judgment in solido against the sure- 
ties. 

It is therefore ordered that the judgment appealed from be annulled 
and reversed, and, proceeding to give such judgment as should have 
been rendered in the case, it is now ordered that the rule be made abso- 
lute, and that the plaintiffs, J. Faust, Brother & Co., recover against the 
said sureties, Charles Cavanac and James Ricketts, Jr., in solido, the sum 
of $845 10, with six per cent per annum interest from December 25, 1871, 
and ten per cent damages on the same until paid, and costs in both 
courts. 

Rehearing refused. 


No. 5966. 
Mrs. E. J. LaveRGNE vs. City oF NEw ORLEANS. 


The law prescribes the necessary formalities to recover a tax-judgment. The ad- 
vertisement of the tax-bills is sufficient notice. Plaintiff has never sold or dis- 
posed of the property. It was assessed in the name in which she acquired it. 
Her second husband was not a necessary party. The proceedings are regular. 

The objection as to the area of the lot is of no importance, at least to plaintiff. If 
the sheriff sells more than she owns, she will not be injured. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Julien Michel, for plaintiff and appellant. Samuel P. Blanc, 
for defendant and appellee. 

Wyty, J. Plaintiff appeals from the judgment dissolving the injunc- 
tion sued out by her to restrain the execution of certain tax-judgments 
which the city of New Orleans recovered against her. 

The grounds for the action are: 

First—That she was not legally cited ; 

Second—That her husband was not made a party ; 

Third—That the notices of seizure were not served on her in her 
name ; eee > 

Fourth—That the advertisement of the sale was not made in her 
name ; 

Fifth—That the measurement of the property described in said adver- 
tisement is not correct, and far exceeds the real area of said property. 

The main objection is that the assessments, the publication of the tax- 
bills, the judgments, the notices of seizures, and the advertisements— 
indeed, the whole proceedings—were conducted in the name of Widow 
Maloncey Soniat Dufossat, in whose name the title on the public records 
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appears, notwithstanding the fact that this lady had previously married 
a second time, and her present husband, Jules Lavergne, was not made 
a party. There is no force in this objection. 

The law prescribes the necessary formalities to recover a tax-judg- 
ment. The advertisement of the tax-bills is sufficient notice. Plaintiff 
has never sold or disposed of the property. It was assessed in the name 
in which she acquired it. Her husband was not a necessary party. The 
proceedings are regular. The objection as to the area of the lot is of no 
importance, at least to plaintiff. If the sheriff sells more than she owns, 
she will not be injured. 

Judgment affirmed. 

Rehearing refused. 


No. 4931. 
CarL KUNMENGEISER vs. Lovis JUNCKER ET AL. 


On the trial of this suit, which is a petitory one, the plaintiff offered witnesses to 
prove a private agreement between himself and the defendant, by which the 
latter agreed to take the property in question in his name for the benefit of the 
plaintiff, or, in other words, to contradict the notarial act of sale and prove title 
to real estate by parol. This was objected to, and the objection should have been 
maintained. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Kennard, Howe & Prentiss, for plaintiff and appellee. Sam- 
bola & Ducros, for defendant and appellant. 

Lupetine, C.J. This is a petitory action. The plaintiff alleges that 
he purchased the property in question, and by agreement with de- 
fendant had the title to the property placed in the name of defendant, 
who executed the notes for the credit portions of the price. The title to 
the real estate shows that the defendant purchased the property and 
executed his notes for the credit part of the price and paid the cash in- 
stallment. On the trial the plaintiff offered witnesses to prove a private 
agreement between himself and the defendant by which the latter agreed 
to take the property in his own name for the benefit of the plaintiff, or, 
in other words, to contradict the notarial act of sale, and prove title to 
real. estate by parol. This was objected to on the ground that parol 
evidence was inadmissible to contradict the written title or to establish 
title to real estate. The objection should have been maintained. The 
Civil Code, article 2440, declares : “ All sales of immovable property shall 
be made by authentic act or under private signature. Except as pro- 
vided in article 2275, every verbal sale of immovables shall be null, as 
well for third persons as for the contracting parties themselves, and the 
testimonial proof of it shall not be admitted.” 














NEW ORLEANS, MAY, 1876. 679 


Kunmengeiser vs. Juncker. 
“Neither shall parol evidence be admitted against or beyond what is 
contained in the acts, nor in what may have been said before or at the 
time of making them, or since.” C. C. 2276. 

Here the effort was to destroy the written recorded title of the defend- 
ant, and to establish a title to the property in favor of the plaintiff by 
parol evidence. 12 An. 213; 5 An. 132, 204; 3 Rob. 452; Barbin vs. Gas- 
pard, 15 An. 541. 

This view renders it unnecessary to notice other points made by de- 
fendant. ; 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment in favor of the defendant rejecting 
the plaintiff's demand with costs of both courts. 


No. 5775. 
L. H. Garpner & Co. vs. Levasseur & Co. 


This case turns on a question of novation, The original notes of Levasseur & Co. 
to plaintiffs were given up to the former with the exception, perhaps, of one of 
them not in the possession of the plaintiffs at the time. An exchange of notes 
took place. Plaintiffs received the new notes executed in their favor by defend- 
ants in pursuance of an agreement entered into between the parties. The 
intention to extinguish the old notes and substitute the new ones to represent 
the reduced amount of the indebtedness as fixed by the compromise and adjust- 
ment of their affairs by the parties, is sufficiently apparent. The plaintiffs there-~ 
fore had no right to enforce payment of the original notes, which were no longer 
obligations against the defendants. 


Aewe from the Fifth District Court, parish of Orleans. Cullom, J. 
T. M. Gill and Kennard, Howe & Prentiss, for plaintiffs and appellees. 
A, & W. Voorhies, for defendants and appellants. _G. Schmidt, for Char- 
lotte Anderson. 

TALIAFERRO, J. In the month of June, 1873, Levasseur & Co., finding 
themselves failing in their business, effected a settlement with their cred- 
itors by obligating themselves to pay them thirty-three cents on the 
dollar, one half in twelve months, the other half in eighteen months. A 
written agreement to that effect appears to have been signed by all their 
creditors, the plaintiffs among the rest. But it seems that between L. H. 
Gardner & Co. and Levasseur & Co. the arrangement was that the latter 
should give to the former seven promissory notes each for the sum of 
$261 05, payable respectively on the fifteenth of November, 1873, fifteenth 
of January, 1874, fifteenth of March,-1874, fifteenth of May, 1874, fifteenth 
of November, 1874, fifteenth of December, 1874, and fifteenth of January, 
1875; and that Gardner & Co. were to surrender to Levasstur & Co. 
their four notes, aggregating in amount $4568 51, held by Gardner & Co, 
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It appears that the first note of the series of four held by Gardner & 
Co. was not in their possession at the time this arrangement was entered 
into and was not delivered to Levasseur & Co., but the other three notes 
were delivered. The seven notes of Levasseur & Co. in favor of Gard- 
ner & Co. were executed and delivered to them. 

On the first day of October, 1873, about three months and a half after 
entering into the above agreement, Levasseur & Co. sold out their entire 
stock of merchandise to Edward Leon Levasseur, a youth of about 
twenty-one or twenty-two years of age, a son of P. W. Levasseur, one of 
the firm of Levasseur & Co. The consideration for which this sale was 
made was the sum of $10,104, of which the amount of $168 04 was de- 
ducted as being due the purchaser for services as clerk for Levasseur 
& Co., and for the remainder he gave twenty-seven promissory notes, 
drawn to his own order and indorsed by him, payable at different periods. 
The sale and transfer was made by notarial act by which the vendor’s 
lien and privilege upon the property sold was expressly recognized and 
stipulated in favor of the vendors or any future holders of the said prom- 
issory notes. Edward L. Levasseur, the purchaser, went into posses- 
sion of the store, the stock of goods, and the fixtures. etc., on the first 
of October, 1873. The notes, or many of them at least, it appears, went 
soon after the sale into the hands of third holders. 

On the twenty-second of November following, L. H. Gardner & Co. 
brought suit against Levasseur & Co. upon the four original notes of 
Levasseur & Co. for their indebtedness of $4568 50, ignoring the com- 
promise agreement on the alleged ground that its conditions were vio- 
lated by Levasseur & Co. by their failure to pay the first of the new 
series of their notes given in pursuance of the agreement and which fell 
due on the fifteenth of November, 1873. In a supplemental petition 
L. H. Gardner & Co. prayed for and obtained a writ of attachment 
against Levasseur & Co., and caused it to be levied on the eighth of De- 
cember, 1873, upon the stock of goods and contents of the store in pos- 
session of Edward L. Levasseur, treating the same as the property of 
their debtors, Levasseur & Co. 

The answer of Levasseur & Co. contains a general denial. They ad- 
mitted they signed the notes sued upon, but averred that the notes on 
which they are sued were settled for by new notes given in full payment 
for the old ones, which were novated and extinguished, and now consti- 
tute no obligation against them. They allege that by the illegal attach- 
ment taken against them by the plaintiffs they have suffered damages to 
the amount of ten thousand dollars. They pray that the plaintiffs’ de- 
mand be rejected with costs, and they set up a reconventional demand 
for ten theusand dollars damages, and pray judgment against the plain- 
tiffs accordingly. 
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- The case was tried twice in the court below, with the same result in 
each trial. Judgment was rendered in favor of the plaintiffs for the 
amount claimed, with privilege as attaching creditors. The defendants’ 
reconventional demand was rejected. The defendants have appealed. 

We think there was a novation. The original notes of Levasseur & 
Co. to L. H. Gardner & Co. were given up to the former, with the excep- 
tion, perhaps, of one of them, not in the possession of Gardner & Co. at 
the time the exchange of notes took place. L. H. Gardner & Co. received 
the new notes executed in their favor by Levasseur & Co. in pursuance 
of the agreement entered into between the parties. The intention to ex- 
tinguish the old notes and to substitute the new ones to represent the 
reduced amount of the indebtedness as fixed by the compromise and 
adjustment of their affairs by’the parties, we think sufficiently apparent. 
The plaintiffs, therefore, had no legal right to enforce payment of the 
original notes, which were no longer obligations against Levasseur & Co. 

It is therefore ordered that the judgment appealed from be annulled, 
avoided, and reversed. It is further ordered that there be judgment in 
favor of the defendants with costs in both courts. 

Rehearing refused. 














No. 5715. 
SropparD HowELL vs. City oF NEW ORLEANS. 


This is an injunction suit to restrain an execution obtained on a tax-judgment in 
favor of the city against the defendant. The grounds are that the property was 
not legally or properly assessed; that the defendant was not cited; and that the 
evidence did not authc rize the judgment. Except as to the alleged want of cita- 
tion, the objections are not grounds for an injunction. The errors should have 
been corrected before the judgment became res judicata. 

But on the trial of the injunction no evidence was adduced to prove a want of cita- 
tion. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 

tA. kins, J. George L. Bright, for plaintiff and appellee. Samuel P. 

Blanc, for defendant and appellant. 

Lupeuine, C. J. This is an injunction suit to restrain an execution 
obtained on a tax-judgment in favor of the city against the defendant. 
The grounds for the injunction are that the property was not legally 
and properly assessed; that defendant was not cited; and that the evi- 
dence did not authorize the judgment. Except as to the alleged want 
of citation, the objections are not grounds for an injunction; the errors 
should have been corrected before the judgment became res judicata. 

But on the trial of the injunction no evidence was adduced to prove 
a want of citation, nor have the alleged irregularities in the proceedings 
since the judgment been proved. 
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It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment in favor of the defendant and against 
the plaintiff and the surety on the injunction bond in solido for twenty 
per cent on the amount of the judgment enjoined, and costs, and that 
the injunction be dissolved. 








Moraean, J., dissenting. I can find no evidence that there was any 
citation of any kind served on the defendant, or that he was brought 
into court under any of the forms required by law. I therefore dissent. 


No. 3698. 


Perez & BETANCOURT VS. THE NEW ORLEANS Mutvat INsuRANCE Com- 
PANY AND OTHER INSURANCE COMPANIES. 


These cases turn on the validity of a policy of insurance on a sea vessel. 

The fact that there are circumstances and actions which are suspicious or which 
are not satisfactorily explained to all who may be interested, can not be held by 
courts of justice as contradicting and overcoming the direct, positive testimony 
of an unusually large number of witnesses whose veracity is not impeached, 
and most of whom are not shown to have any interest in committing perjury. 


PPEAL from the Fifth District Court, parish of Orleans. Léawmont, 

J. Jury trial. George L. Bright, for plaintiffs and appellants. — Wil- 

liam H. Hunt, M. M. Cohen, Ellis, McEnery & Ellis, A. Voorhies, and Fin- 
ney & Miller, for defendants and appellees. 

HoweEt., J. The plaintiffs, residents of Mexico, sue the defendant 
company for the value of one fifth of three boxes of silver bullion and 
one half of five hundred and fifty-eight bales of tobacco and thirty-two 
boxes of vanilla beans, shipped on the schooner Antonietta, at Vera Cruz, 
on the tenth of November, 1868, insured in an-open policy with the 
defendants on the twenty-fourth of the same month, and lost on the 
ninth of December, same year, 1868, by perils insured against, as 
alleged. 

The answer admits the insurance, but denies that the goods were ever 
shipped by plaintiffs on said schooner or were lost as alleged, and avers 
that the pretended losses were fraudulent, because, if the said goods 
were ever on board of said vessel, they were taken off by or for the plain- 
tiffs before the vessel sailed; that the goods were not on the said vessel 
at the time of the alleged loss thereof, and could not be, as there was 
more cargo on the manifest than said schooner could contain; that said 
schooner met with no bad weather, and was not lost by any of the perils 
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insured against, but was, with the knowledge and consent of the plain- 
tiffs, fraudulently lost and sunk for the purpose of defrauding the re- 
sspondents; that said schooner sailed by the coast of Yucatan, the more 
readily to effect the fraudulent loss; that the officers and crew left the 
vessel in good weather and a calm sea, and could have saved the silver 
bullion had it been on board; that the assured, or one of them, were the 
owners of the vessel at the date of the alleged loss; that plaintiffs prac- 
ticed concealment, misrepresentation, and fraud in effecting the insur- 
ance, and had a valid contract been made it would have been void by 
reason thereof, and that the plaintiffs had no insurable interest in the 
property insured. 

The case was tried before a jury, a verdict rendered in favor of defend- 
ants, and from the judgment thereon the plaintiffs appealed. 

The defendants contend that when the vessel was lost, the alleged 
eargo, for which indemnity is claimed, was not on board, because it is 
proved that so large a cargo could not have been stowed in the said 
vessel. 


It is true that several witnesses give it as their opinion that the vessel 
could not carry the quantity of cargo specified in the bill of lading, and 
three of the sailors or employees thereon, who were brought to this city 
from Mexico to testify swore that a much smaller quantity was on board 


at the date of the loss, and that the vessel was scuttled by the captain 
and other officers. The testimony of these three witnesses is destroyed, 
in our estimation, by the fact that they made contrary statements under 
oath in Mexico, and the opinion of the other witnesses on behalf of de- 
fendants is overcome by the positive testimony of the captain, who was 
the sole owner of the vessel, the other employees thereon, the parties 
who were employed in Vera Cruz to put the goods on the vessel in that 
port, and the shippers, who were the merchants and agents of the plain- 
tiffs in making the shipment. They are wnimpeached, and they state 
positively that the goods described in the bill of lading and invoice were 
actually put on the said vessel, and some of them say more could have 
been put on. In corroboration of this, the dimensions of the vessel and 
the several kinds of packages are given, and from the arithmetical calcu- 
lations thereon which are presented we are not prepared to say that the 
vessel was incapable of carrying such a quantity of cargo. The fact that 
there are circumstances and actions which ave not satisfactorily explained 
to all who may be interested, can not be held by courts of justice as con- 
tradicting and overcoming the direct, positive testimony of an unusually 
large number of witnesses, whose veracity is not impeached, and most of 
whom are not shown to have any interest in committing perjury. We 
have carefully examined and weighed the testimony of the witnesses for 
both plaintiffs and defendants, and we can not agree with the jury in the 
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estimation they have placed on it. By all the means of interpreting evi- 
dence adduced in courts of justice, we are constrained to accept the di- 
rect, positive testimony of unimpeached witnesses, most of whom were 
actors in and eye witnesses to the facts as to which they testify, in pref- 
erence to the opinions of others, who had no direct knowledge of such 
facts. 

We conclude that the cargo was on the vessel, as described in the bill 
of lading and asserted by a large number of witnesses. No satisfactory 
or rational motive in the captain is shown why he should commit the 
frauds and crimes, or in the many other parties to conspire with him to 
commit the crimes charged as necessary to sustain the defendants’ 
theory of this case. 

By the same rule of weighing and construing evidence, we must decide 
all the other points of defense against the defendants, who are insurers 
on an open policy, and took the risk upon a presentation of the descrip- 
tion and value of the goods insured, and it devolved on them to make out 
their defense. Weare constrained to hold them to their contract. 4 

It is therefore ordered that the judgment appealed from and the ver- 
dict of the jury herein be set aside, and it is now ordered that the plain- 
tiffs recover of the defendants the sum of $30,342, with legal interest 
thereon from judicial demand, all in the gold coin of the United States, 
and costs of suit. 





On REHEARING. 


Wvyty, J. After re-argument and mature deliberation, we have come 
to the conclusion that our former judgments herein are correct. 

It is therefore ordered that our former judgments in these cases re- 
main undisturbed. 


Moraan, J., dissenting. In all these cases I dissent from the conclu- 
sions of the majority, upon the following grounds, which I will elaborate 
hereafter : 

First—I think there was misrepresentation in effecting the insurance. 

Second—Concealment of facts, which, if disclosed, would have made 
the companies decline the risk. 

 Third—I think the vessel was not of sufficient capacity to contain the 
cargo which it is alleged was on her. 
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No. 4687. 


RicHarp Hewett vs. THE NEw ORLEANS AND CARROLLTON RaILRoap Com- 
PANY. 


In claims for damages in consequence of a malicious prosecution it is a fundamen- 
tal principle of law in reference to such actions, that the prosecution com- 
plained of should be shown destitute of a probable cause. What will or will not 
amount to a probable cause will depend upon the circumstances of each partic- 
ular case. 

In the case at bar the defendants were not the aggressors. They discharged the 
plaintiff, a car-driver in their service, for a violation of his contract, and said 
that he had appropriated fares to himself. Under the circumstances of the case, 
as shown by the evidence in the record, the plaintiff put himself in the position 
of having the charge made against him, and he can not hold the defendants lia- 
ble for a malicious intent toward him, when the defense which they set up to his 
action against them was founded on his own act. Therefore the claim of plain- 
tiff for damages on the ground of his having been maliciously and unjustly 
slandered can not be maintained. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Jury trial. R. King Cutler and W. H. Cooley, for plaintiff 
and appellee. L. E. Simonds, for defendants and appellants. 
Moraan, J. Plaintiff was a car-driver in the service of defendants and 
was discharged by the defendants from their employ. He sued for 
‘wages due at the time of his discharge before a justice of the peace. 


The answer was that he had “ violated his duty and acted unfaithfully 
in collecting and receiving fares from passengers contrary to orders, 
and in appropriating fares for himself instead of putting them in the 
box.” 


He’had judgment in his favor. The company appealed to the Third 
District Court. In that tribunal he had judgment again. He now brings 
this suit against the company, claiming five thousand dollars damages 
for having willfully and maliciously accused him of the crime of pur- 
loining money belonging to the company, and in spreading the same 
upon the records of the courts of the country. 

The defense is a denial that there was any malice or bad intent enter- 
tained toward him on the part of the defendant in any of the matters 
referred to in his petition. 

The case was tried by a jury, who found a verdict in favor of plaintiff 
for two thousand dollars. Defendants appeal. 

The contract between the plaintiff and defendants was that he should 
forfeit all wages that might be due him, and render himself liable to be 
discharged, if he was discovered taking or receiving in his hands any 
money or tickets tendered or paid for fare by passengers, or should he 
fail in any instance to cause the same to be put in the box. 

Either of two circumstances, therefore, was sufficient to authorize his 
-discharge: 
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First—Taking or receiving in his hands any money or tickets tendered 
or paid for fare. 

Second—Failing, in any instance, to cause the same to be put in the 
box. 

The witness, Kirby, who informed upon the plaintiff, says that he got on 
the car which was in charge of the plaintiff at Carrollton; that he gave the 
plaintiff a nickel, and that he (plaintiff) did not put it in the box; that he 
rode on the car to Napoleon Avenue; that witness was on the platform of 
the car all the time he was riding, talking to the plaintiff, and that if he,. 
plaintiff, had put the nickel in the box, he, witness, thinks he would have 
seen him do it. 

Fitzcompton, a witness for the defendants, says that he was in the car 
when Kirby entered it; that Kirby gave the driver a dime, who returned 
him two nickels, one of which he dropped into the driver’s hand; that, 
after riding a little distance, about two squares, the driver handed him, 
the witness, the nickel and told him to drop it in the box, saying that he 
did not receive fares; that Kirby was inside the car all the way/ 


Hewett, the plaintiff, swears that he never received a nickel belonging 
to the defendants, appropriating it to his own use. He says that he 
might have received a nickel from Kirby, but not with the intention of 
keeping it. Hesays: “I might have given him change. He gave me 
a dime, and I gave him back the change. He handed me back a nickel, 
which made me suppose that I gave him too much change. I gave it to 
Mr. Fitzcompton, who, I believe, put it in the box.” 


The testimony of the plaintiff and his witness, without any regard to 
what is sworn to by Kirby, satisfies us that the defendants had, under 
their agreement, the right to discharge him from their employ, and that 
he had forfeited the wages which were due to him. Plaintiff's explana- 
tion of the facts is shallow and altogether unsatisfactory. If he really 
believed that he had given Kirby too much change, why did he give the 
fare to Fitzcompton to be put in the box? This explanation seems to 
have been an after thought. He could not have discovered ‘his error, if 
he really believed that the nickel which Kirby gave him was in return of 
an excess of change, unless he had counted all the money he had about 
his person. It can not be supposed that he took this precaution. 


Neither does the testimony of Fitzcompton help him, for he swears 
that Kirby gave the plaintiff a dime, and received back two nickels, one 
of which he dropped into the plaintiffs hands, and that they had ridden 
two blocks before he gave it to the witness, asking him to put it in the 
box. 

The testimony of the plaintiff and his witness satisfies us that the 
plaintiff did take from Kirby his fare, which, under his contract, he was. 
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prohibited from doing, and which forfeited his wages and authorized his 
discharge. 

Did this authorize the defendants in setting up as a defense to the suit 
instituted by the plaintiff against them, that he had appropriated fares 
to himself instead of putting them in the box? 

We think the law of the case is correctly laid down in Talbert vs. 
Stone, 10 An. 537. There, plaintiff had employed the defendant as over- 
seer of his plantation. He.discharged him and brought suit against him 
for the price of a mule, the hire of three slaves, the keep of a horse, 
and for six hundred dollars, which, plaintiff alleged, the defendant had 
stolen from him. Defendant reconvened, claimed his wages as over- 
seer, and asked for five thousand dollars damages, on the ground that 
plaintiff, “in violation of good faith, discharged this respondent without 
compensating him for his labor, and from unjust and malicious motives 
charges this respondent with theft, in order to injure the character of 
this respondent and excite prejudices in the mind of the community 
against him.” One jury found a verdict in favor of plaintiff for $503 50. 
This court reversed the judgment and remanded the cause for a new 
trial. On the new trial, judgment was rendered in favor of defendant 
on his reconventional demand, allowing him as wages two hundred and 
twenty-five dollars, and thirty-five hundred dollars damages. 

On appeal this court said: “ The first and most important matter to be 
examined, is the claim for damages for a malicious prosecution. Itis a 
fundamental principle of law in reference to such actions, that the pros- 
ecution complained of should be shown to have been destitute of prob- 
able cause. Greenleaf on Evidence, section 449. What will or will not 
amount to probable cause, says that author, section 455, willdepend upon 
the circumstances of each particularcase. Andagain: Probable cause 
does not depend on the actual state of the case in point of fact, but 
upon the honest and reasonable belief of the party prosecuting.” And 
the verdict of the jury, as regards the damages, was entirely set aside. 
The court further said that “because there is not sufficient legal proof 
to convict the defendant of the crime charged, it by no means follows, 
necessarily, that plaintiff is to be mulcted in damages for having made 
the charge.” 

Now in the case at bar the defendants were not the aggressors. They 
discharged the plaintiff for a violation of his contract. When sued for 
wages they set up his violation of his contract, and said that he had ap- 
propriated fares to himself. The evidence of the plaintiff and his wit- 
ness, showing, as we think it does, that he received the fare, and that 
fact being made known to the defendants, it seems to us that they had 
cause to set up in defense to the action brought against them that he 
had appropriated their money to himself. If he took it without authority 
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‘and in violation of his contract, the presumption is a natural one that 
he took it for his own use. He put himself in the position of having the 
charge made against him, and he can not hold the defendants liable for 
malicious intent toward him, when the defense which they set up to his 
action against them was founded on his own act. 

_ It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of defendants with costs in both courts. 


No. 5810. 
Rurvus WapPtes vs. City or NEw ORLEANS. 


Under the circumstances of the case the city is responsible for the injury which was 
done to the property which it had leased from plaintiff during the continuance 
of the lease. The fact that the plaintiff received rents to the first of September, 
1873, when the premises were vacated by defendant, without demanding payment 
for the balance of the rents or for damages, does not estop him from now de- 
manding them. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Rufus Waples, in propria persona, appellant.. B. F. Jonas, 

City Attorney, and Samuel P. Blanc, Assistant City Attorney, for defend- 
ant and appellee. 

Lupe.ine, C.J. This suit is for the balance of rent due for the lease 
of a house and outbuildings, and for damages resulting from injuries 
done to the property. 

It appears that in 1871 the plaintiff leased to the defendant a large 
house with brick basement, several upper rooms, front and back galler- 
ies, etc., for a school-house ; a smaller house for the portress, and out- 
buildings; on the lots were also trees and shrubbery. The main build- 
ing was in good condition when rented, and in consideration of the low 
rent, forty dollars per month, the lessee was to keep the property in 
order free from costs to the lessor. 

In August, 1873, the lessee vacated the premises. The plaintiff was 
absent at the time, and he was ignorant of the abandonment of the leased 
property until his return in April, 1874. No notice of the lessee’s inten- 
tion to terminate the lease was given. When the lessor returned the 
fences were all gone, the outhouses, trees, shrubbery, etc., were de- 
stroyed, and the main building had been so far destroyed as to be be- 
yond repair, except at an expense which would not justify the under- 
taking; only the frame was left. One witness estimates the damages, 
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after the frame had been carried away, at three thousand dollars ; an- 
other witness testified he would not estimate it so high. 

We think it was the duty of the lessee to give the notice required by 
article 2686 of the Civil Code: “The parties must abide by the agree- 
ment as fixed at the time of the lease. If no time for its duration has 
been agreed on, the party desiring to put an end to it must give notice 
in writing to the other at least fifteen days before the expiration of the 
month which has begun to run.” And, in default, the lease continued 
until the end of the month which had begun to run when the plaintiff 
returned and found his property abandoned and in the condition above 
mentioned. It has already been stated that the obligation of the lessee, 
assumed in consideration of the low rent, was to keep the property in 
order, but, without any stipulation, the obligation of the lessee, under 
the law, was to take care of the property “as a good administrator.” C. 
C., art. 2710. This was not done, and the city is responsible for the in- 
jury which was done to the property during the continuance of the lease. 

The fact that the plaintiff received rents that were due up to the first 
of September, 1873, without demanding payment for the balance of the 
rents or damages, does not estop him from now demanding them. 

We think the evidence justifies us in fixing the damages at twenty-five 
hundred dollars, and the rents at forty dollars per month during eight 
months, from the first of September, 1873, to the.end of April, 1874. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment in favor of the plaintiff against the 
defendant for twenty-eight hundred and twenty dollars, with five per 
cent per annum interest-on three-hundred and twenty dollars from judi- 
cial demand, and five per cent per annum interest on the balance from 
this date, and costs of suit. 

Rehearing refused. 


No. 4816. 
Marx IsrakEv vs. TEvTONIA INSURANCE COMPANY. 


The difference between the amount sworn to by the assured and the value proved 
on the trial is not necessarily evidence of fraud and false swearing on his part. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Jury trial. Cotton & Levy, for plaintiff and appellee. Hudson. & 
Fearn, for defendants and appellants. 
Howe, J. This is an action on a policy of insurance for the sum of 
$4505 14, the amount of the sworn statement made by the plaintiff of 
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his loss under an article of the policy. This amount is credited by 
$364 06, amount for which the damaged goods were sold, leaving the 
sum of $4141 08, for which judgment is asked. 

The defense is that the claim for loss is grossly exaggerated, and that 
plaintiff had forfeited all claim under the policy by false swearing with 
the design of defrauding the company. 

The case was tried before a jury who gave a verdict for $2250, with 
interest, and from a judgment thereon the defendants appealed. 

The appellants asked the court to charge that “the jury will consider 
whether the discrepancy between the account sworn to by the plaintiff, 
and the value as proved on the trial, is to be fairly attributed to an in- 
tention to defraud the insurer or to an innocent intention on the part of 
the assured ; that the burden of explanation is on the plaintiff; and that 
if the discrepancy is unexplained to the satisfaction of the jury upon a 
fair consideration of the whole evidence, it imposes upon the assured a 
forfeiture of all claims under the policy.” The judge said, “this is too 
broadly stated,” and gave the following charge: 

“T charge you, gentlemen, that you will consider whether the discrep- 
ancy or the difference between the account sworn to by the plaintiff, 
Israel, and the value as proved on the trial is to be fairly attributed to 
an intention to defraud the company or to an innocent error on the part 
of the plaintiff. The burden of explaining this difference is, no doubt, 
upon the plaintiff. If the discrepancy is not explained to your satisfac- 
tion upon a fair consideration of all the facts of the case, it would or it 
may impose upon the assured, the plaintiff in the case, a forfeiture of all 
claims under this policy. But, gentlemen, in order to ascertain the effect 
of the failure of the plaintiff in explaining the discrepancy, you must 
consider all the facts of the case, and if, upon the consideration of all 
the facts of the case, you find that the plaintiff has not explained, or has 
failed to explain the difference between the sworn account as presented 
- by him and the value of the goods damaged, as proved on the trial, then 
it would be for you to decide whether that would raise in your minds 
such a suspicion of bad faith on his part as to incur the forfeiture of any 
claim against the company. With this limitation, I will charge you that 
the difference between the amount sworn to by the plaintiff and the 
amount proved on the trial of this case is to be considered as evidence 
of fraud and false swearing, so as to bring him under the clause No. 9 
of the policy. It is to be taken with the qualification that I have given 
you in the charge. This clause No. 9 provides that if the party assured 
shall be guilty of false swearing with a view to defraud the company, 
then he shall forfeit his policy and forfeit any right to claim under the 
policy.” 

Taken all together the charge given differs from that asked only in 
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making the jury the judge of the law and facts of the case, in which 
there is no error. 

Upon an examination of the record we see no reason for changing the 
verdict. In Beck vs. Germania Insurance Company we held that the 
difference between the amount sworn to by the assured and the value 
proved on the trial is not necessarily evidence of fraud and false swear- 
ing on his part, and we can not say that the jury in this case have erred 
in their estimate of the evidence. 

Judgment affirmed. 





No. 6051. 


CuHarLes MapukE.L, Dative TEsTaMENTARY EXEcurToR, ET AL., AND MR. AND 
Mrs. Conte, vs. P. H. MoussEau aNnp OTHERS. THE UNION INSURANCE 
Company OF NEW ORLEANS, GARNISHEES. 


The answer to the first interrogatory, taken alone, may not beso explicit as required. 
But it is settled that where, by answers to other interrogatories in the same 
connection, a given interrogatory, not fully answered, isin previous or subse- 
quent answers explicitly answered, this is sufficient. 

The judge a quo did not err in permitting the defendants to answer certain inter- 
rogatories, to which at first they had excepted. They had the right to except, 
and, the exception being overruled, they had the right to answer. 


PPEAL from the Fifth District Court, parish of Orleans: Cullom, J. 
George L. Bright, for plaintiffs and appellants. M. M. Cohen and 
Chiapella, for defendants and appellees. 

TaLiaFERRO, J. The plaintiffs having obtained judgment for a large 
sum against F. P. Martinez, a former dative testamentary executor of 
J. M. Cabillero, deceased, and against the sureties on his official bond, 
A. Chiapella, Antonio Palacio, and Charles Leveque, issued a writ of fieri 
facias, and propounded interrogatories to the Union Insurance Com- 
pany, made garnishee. Five interrogatories were propounded. A. Chia- 
pella, president of the company, and one of the sureties against whom 
the judgment above referred to was rendered, filed answers to the first, 
second, and third interrogatories, and excepted to the fourth and fifth as 
irrelevant, and which it was alleged the garnishee was not required to 
answer. 

A rule was taken against the company to show cause why the same 
judgment rendered against the defendants in execution should not be 
rendered against it for evading and failing to answér the interrogatories. 
To this rule the garnishee first filed the plea of prematurity, on the 
ground that the exceptions should have been fixed for trial and passed 
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upon before an issue could be made on the first three interrogatories. 
This plea was dismissed, and the exceptions to the fourth and fifth inter- 
rogatories taken up and overruled. At this stage of the proceedings the 
garnishee moved to file answers to the fourth and fifth interrogatories 
and to file supplemental and explanatory answers to the first, second, 
and third interrogatories, the whole supported by their affidavit and 
that of their counsel, showing that the garnishee had instructed its at- 
torney to deny all indebtedness and all property rights and credits, ex- 
cept the ten shares of stock admitted in the answers, and that the 
attorney received these instructions, and, if they were not complied with, 
the error or fault is his and not the garnishee’s. This motion, after 
argument, was submitted, and to the decision of the court allowing the 
garnishee to file answers to the fourth and fifth interrogatories a bill of 
exceptions was taken by the plaintiffs; and to that part of the decision 
which disallowed the filing of the supplemental and explanatory answers 
to the first, second, and third interrogatories the garnishee took a bill 
of exceptions. The objections of the plaintiffs to the answers of the 
garnishee are that the interrogatory inquiring whether the garnishee 
had in its possession or under its control at the time of notice of seizure, 
or of service of the interrogatories, any money, rights, credits, or other 
property whatsoever belonging to or due to said defendants, etc., is 
answered evasively and not directly and categorically; the answer being: 
“We have no money in our hands belonging to the defendants in writ, 
A. Chiapella, etc., nor do we owe them any thing or either of them any 
money, nor did we owe them or either of them any money at the time of 
the service of the interrogatories herein, and the said Chiapella owns 
ten shares of the capital stock of the Union Insurance Company, of the 
par value of one hundred dollars each, and this is the whole extent of 
the interest of the said Chiapella in the capital stock of the company.” 

The answer to the second interrogatory is “ the Union Insurance Com- 
pany of New Orleans does not, at present, nor did it at the time of the 
seizure and service of the interrogatories herein, owe any money to 
the said Chiapella. * * * And respondent avers that it has no funds 
or money in its possession belonging to or due to the said Chiapella, nor 
does it owe any thing to or have any funds and moneys in its possession 
for the other defendants.” 

In answer to the fifth interrogatory the garnishee repeats and re- 
affirms its answers to the first, second, and third interrogatories, as dis- 
closing all-its relations between themselves and the -defendants, to 
neither of whom do they now, nor did they at the time of notice of 
seizure and service of interrogatories herein, nor in the intervening time, 
owe any sum of money whatever or any thing else, that.is, property of 
any kind whatever, or hold now, or at the time of seizure and service of 
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interrogatories herein any property in which they may be in any way 
interested, except what is stated in regard to the salary of the president 
and his ownership of the ten shares of stock. 

The judge of the lower court deemed the interrogatories to have been 
fully answered, and rendered judgment in favor of the plaintiffs, sub- 
jecting the ten shares of stock shown by the answers to be held by Chia- 
pella, one of the defendants, to be seized and sold under the fieri facias 
issued by the plaintiffs. From this judgment the plaintiffs appealed. 

We concur with the judge a quo that the interrogatories were suffi- 
ciently answered. We find nothing ona pretty thorough examination of 
the record that authorizes us to suppose there was any purpose to evade 
the direct answers which the law requires to be made to interrogatories, 
under pain of having them taken pro confesso. 

The second interrogatory propounded in this case is drawn with so 
much particularity, embracing so large a variety of transactions, such an 
extensive range of business, inquiring of the company relative to its 
transactions with so many persons, corporations, etc., that it necessarily 
assumes large dimensions, and may not be free from the ‘objection that 
it may confuse or mislead. 

The answer to the first interrogatory, taken alone, may not be so ex- 
plicit as required. But it is settled that where, by answers to other in- 
terrogatories in the same connection, a given interrogatory not fully 
answered by the answer to that particular interrogatory is in previous 
or subsequent answers explicitly answered, it is sufficient. 

We think the court a qua properly refused to permit the first, second, 
and third interrogatories, to be enlarged or explained by the defendants. 
We also approve its action in permitting the defendants to answer the 
fourth and fifth interrogatories, to which at first they excepted. They 
had the right to except, and, the exception being overruled, they had the 
right to answer. 

The draft and purport of the first three answers, and those of the fifth 
answer, clearly and fully answered all the interrogatories propounded. 
See the case of Hennen vs. Forgee, Pike, Brother & Co., garnishees, not 
yet reported, Opinion Book 44, p. 513. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. . 

Rehearing refused. 
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No. 4887. 


*TxHomas J. SEMMEs vs. Epwarp W. BurBaNnk. 


It is clear that the Marshal could only make a valid title to the confiscated property 
embraced in the decree of condemnation, for that was all that became vested in 
the United States, and he could not sell property not authorized by the writ put 
into his hands for execution. Plaintiff's title has never been divested as to the 
property in controversy, and he must recover it with rent, as he claims. 


PPEAL from the:Fourth District Court, parish of Orleans. Lynch, J. 
Semmes & Mott, for plaintiff and appellee. Fellows & Mills, for de- 
fendant and appellant. 

Wyty, J. This is a petitory action for recovery of one half of lot No. 
15, fronting on Edward street, in the square bounded by Annunciation, 
Benjamin, St. Thomas, and Edward streets. Defendant claims title under 
the decree of confiscation and the sale by the Marshal under a writ of 
venditioni exponas in 1865. He admits the property belonged to plain- 
tiff, but contends that the title was conveyed to him by said proceedings. 
Plaintiff concedes the regularity of the confiscation proceedings, but 
avers the property in question was not embraced therein. 

It appears plaintiff owned several lots in the square mentioned. By 
the decree of condemnation his title was divested of lots fourteen, six- 
teen, seventeen, and part of eighteen. Lot fifteen was not mentioned 
either in the libel, the monition, or the decree of condemnation. The 
venditioni exponas authorized the sale of the property described in the 
libel. The Marshal’s deed, however, embraced lot fifteen. 

It is clear the Marshal could only make a valid title to the property 
embraced in the decree of condemnation, for that was all that became 
vested in the United States; and he could not sell property not author- 
ized by the writ put into his hands for execution. 

Plaintiff's title has never been divested as to the property in contro- 
versy, and he must recover in this suit. _ 

He claims rent for his property unlawfully held and detained by de- 
fendant. From the evidence we fix the rent at the rate of five dollars 
per month from twenty-seventh December, 1866. 

It is therefore ordered that the judgment herein in favor of plaintiff 
be amended so as to condemn defendant to pay plaintiff five dollars per 
month for rent from twenty-seventh day of December, 1866, until posses- 
sion of said property is delivered to plaintiff, and as amended it be 
affirmed. It is further ordered that defendant pay costs of both courts. 

Rehearing refused. 


*Carried by writ of error to the Supreme Court of the United States, 
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No. 4878. 
Boston Bex.trna. Company vs. E. M. Ivens & Co. 


The record shows that the rule taken by defendants on plaintiffs to release certain 
articles seized and appealed from by said plaintiffs was served on the counsel of 
record, they being residents of Boston. This service is sufficient. 

After a careful examination of article 644, C. P., and article 1992, R. C. C., it is impos- 
sible to conclude that exemption from seizure of certain objects or tools for the 
exercise of a trade or profession can be made to apply to the multifarious ma- 
chinery and implements constituting an extensive factory and requiring the 
attendance and skill of alarge number of operatives, such as the establishment 
of the defendants seems to be from the number and character of the articles in 
the list on record. To apply this provision of the law to this case would neu- 
tralize or paralyze article 3183, R. C. C., which declares that “the property of the 
debtor is the common pledge of his creditors,” and would make his property 
subject to the payment of his debts exceptional. Exemption laws should not be 
extended beyond their clear intendment; such laws, being exceptional, should 
be strictly construed. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Samuel P. Blanc and H. E. Upton, for plaintiffs and appellants. Lacey 
& Butler, for defendants and appellees. 

Howe tt, J. The plaintiffs, having caused execution to issue, seized and 
advertised for sale all the movable property in the premises of defend- 
ants, known as Ivens’ Iron Works, when the defendants took a rule to 
release certain articles, as the tools and instruments necessary for the 
exercise of their trade as foundrymen’and machinists, and exempt from 
seizure under a fieri facias. The rule was made absolute, and plaintiffs 
appealed. 

Their counsel contends that notice of the rule was not given, and the 
judgment is therefore null. The record shows that the rule was served 
on the counsel of record, and it-seems that plaintiffs are non-residents. 
We think this service sufficient. 

The following are the articles which are claimed to be exempt as tools 
and instruments of trade, to wit: Three cupola ladles, small and large; 
three anvils; one lot of blacksmith’s tools; two bellows; three patent pat- 
terns; one iron straightener; one pair of scales; one lot of flasks; two 
gas-pipe cutters; two screw-cutters; four lathes; three drill-presses; one 
large grindstone; one milling machine; one shaping machine; one slatting 
machine; three planing machines; five lathes; one horizontal boring ma- 
chine; one vertical boring machine; one lot of patterns; one tenon-saw; 
one wood-plane; one cut-off saw; one tenon machine; one little rip-saw; 
one lot of large patterns; one wood-turning lathe; one lot of patterns; 
one gig-saw; one blower; one cupola; one small kettle; one chore trunk; 
one lot of flasks: ten iron flasks; four trunks; two engines for driving the 
works. 

E. M. Ivens, as a witness, says he, defendant, “ can’t dispense with one” 
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of said articles in the exercise of their trade and profession as foundry- 
men and machinists; they are the necessary implements and tools of the 
trade by which they gain their living. Two other witnesses swear that 
they are familiar with the subject, and that they recognize the articles 
above mentioned as necessary to the carrying on of the business of foun- 
drymen and machinists. 

Counsel for defendants rely, in support of their motion, on article 644 
of the Code of Practice and several decisions. The article reads: 

“The sheriff can not seize the linen and clothes belonging to the 
debtor or his wife, nor his bed, nor those of his family, nor his arms 
and military accoutrements, nor the tools and instruments necessary for 
the exercise of the trade or profession by which he gains a living; nor 
shall he, in any case, seize the rights of personal servitude of use and 
habitation, of usufruct to the estate of a minor child, or the income of 
dotal property.” 

Of the five cases cited, two (2 R.81,and 13 An. 260), contain only obiter 
dicta on this point. Of the others, in that of Farmers and Merchants’ 
Bank of Memphis vs. Franklin et al., 1 An. 393, the commercial books, 
the counting-house furniture, and two iron chests in which the books 
and papers were kept, were all held to be exempt from seizure under a 
fieri facias. In Duperron vs. Communy, 6 An. 789, the surgical instru- 
ments of a dentist were held exempt. In Prather vs. Bobo, 15 An. 524, 
a printing-press and materials were exempted on the ground that they 
were the implements of the trade the plaintiff therein carried on “ with 
his manual labor, and necessary to sustain himself and family.” 

In the first and third of these cases a very liberal application of the 
law is made; yet the underlying principle or object, we think, is the se- 
curing to the debtor the means of laboring at his trade and profession, 
the tools and instruments required by him in his own manual labor. 
This, we think, pervades nearly every decision, and conforms to the defi- 
nition in Bouvier’s Dictionary, verbo, tools, to wit: “Those implements 
which are commonly used by the hand of one man in some manual 
labor necessary for his subsistence.” It isadded: “The apparatus of a 
printing-office, such as types, presses, etc., are not therefore included 
under the term tools.” In support of which several authorities are 
cited. 

A careful examination and analysis of article 644, C. P., will present 
the same feature—the linen and clothes of the debtor or his wife, his 
bed and those of his family, his arms and military accoutrements, the 
tools and instruments necessary for the exercise of the trade or profes- 
sion by which he gains a living, articles which the debtor himself needs 
and uses, and the clothing and bedding of himself and his family. The 
idea seems to be that the individual, personal exertion of the debtor shall 
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be permitted and protected. The last clause of the article embraces 
rights which, by article 1992, R.C.C., are declared “merely personal 
that can not be made liable to the payment of debts.” ‘ 

' We can not think the exemption was intended to apply to the multi- 
farious machinery and implements constituting an extensive factory re- 
quiring the attendance and skill of a large number of operatives, such 
as the establishment of the defendants seems to be from the number 
and character of the articles in the above list. To apply this provision 
of the law to this case would, in our opinion, neutralize or paralyze arti- 
cle 3183 of the Revised Civil Code, which declares that “the property of 
the debtor is the common pledge of his creditors,” and would make his 
property subject to the payment of his debts exceptional. 

Under the principle announced in the article last cited, it seems to us 
exemption laws should not be extended beyond their clear intendment. 
We have heretofore had occasion to say that such laws being exceptional 
should be strictly construed, and we think the exemption claimed should 
not be applied to the articles seized in this case. They are manifestly 
such as require the services and management of a number of persons 
besides the debtors to operate. The fact that two engines are required 
to “ drive the works ” shows the extended scale of the business in which 
so large a number of various implements are used, and makes it clear 
that those “tools and instruments” of the trade or profession “of 
foundrymen and machinists contribute to the support of several, if not 
many, persons besides the debtors; and we are not able to separate 
them and select such as the debtors themselves require for their manual 
labor in the exercise of the trade or profession by which they gain a 
living.” : 

It is therefore ordered that the judgment appealed from be reversed, 
and the rule of defendants dismissed, with costs in both courts. 


No. 6012. 


Mrs. JosePHine M. Buetow, Dative TuTrix, ET AL. vs. ALFRED A. MANDAL 
ET AL. 
Judicial proceedings upon a void instrument-are void, and whether the widow, in 
this instance, may be concluded or not by any proceedings taken by her on her 
- own behalf, the minors whom she represents are certainly not concluded. 
4 PPEAL from the Second District’ Court, parish of Orleans. Tissot, 
J. H.N. Ogden, for plaintiff and appellee, Hornor & Benedict, 
for defendants and appellants. 


Howett, J. This is an action to annul the probate of the will of P. C. 
51 
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Mandal and the order for its execution, on the ground that a child was 
born after the will was made, and also to declare the minors represented 
by plaintiff entitled to share equally with the other heirs of the deceased. 
From a judgment in favor of plaintiff the defendants have appealed. 

The fact, as alleged, is established, and under the provisions of article 
1705 R. C. C. the will was without legal effect and the proceedings upon 
said will were equally without effect. 

Judicial proceedings upon a void instrument are void, and whether the 
widow may be concluded or not by any proceedings taken by her in her 
own behalf, the minors whom she represents are certainly not con- 
cluded. 

Judgment affirmed. 


No. 5828. 
STATE EX REL. J. C. Moncure vs. A. DuBUCLET. 


The contesting of an election must necessarily be conducted in conformity with 
some law authorizing it. If the relator in this case proceeds under the act of 
1855 this court thinks that its provisions do not apply to said case. By that act 
provision is made for contestations of elections held for parish and ward officers 
only, and summary proceedings are required. This is the only law found in our 
statutes that authorizes courts to go into the business of inquiring into and de- 
termining the qualifications of voters, the correction of poll-books, ete,, and 
this law applies specially to the election of parish and ward officers. 

If this act of 1855 applies to the case at bar, which is not admitted, all its provisions 
would. apply. Then the prescription of ten days would be fatal to the relator’s 
ease, for this suit was not brought except after the lapse of more than six months 
from the time the election was held. Besides, from the judgment rendered 
against the relator in the lower court relator could not have appealed. 

If the relator claims that the act of December 18, 1872, establishing the Superior Dis- 
trict Court of New Orleans, gives that tribunal jurisdiction to try a contested 
election for any State office, then, if that statute does not prescribe other terms 
of prescription of actions to contest elections and prescribe other formalities of 
proceeding in contested cases, the rules of conducting such cases and the terms 
of prescription defined in the Revised Statutes, articles 1418, 1419, and 1421, would 
apply and prove equally fatal to the relator’s case. 

The functions of the Returning Board, so far as relates to the elections of Novem- 
ber, 1874, ceased when the board completed the investigation of the election re- 
turns from the various parishes of the State and made their official report of the 
results. They were then without power to take any further action on the sub- 
ject. It is not in the power of a court by mandamus to require the individuals 
who composed that board to re-assemble and act in the capacity of a returning 
board. Under no circumstances could a mandamus issue requiring a return- 
ing board to do more than perform its duties, if it refused to perform them. A 
court is wholly without power to determine how these duties shall be performed. 
The mandamus, for these reasons, was properly rejected. 

One purpose in organizing the Superior District Court was to have the vexed ques- 
tions of intrusion into office, so frequently arising under peculiar political cir- 
cumstances, as to who held the proper commission or authority from conflicting 
sources, promptly disposed of, and to that end the Superior District Court was 
authorized to entertain all proceedings and to try all cases or actions in which 
the right to any office—State, parish, or municipal, is in any way involved. 





new ORLEANS, MAY, 1876.. 699 


State © ex rel. Moncure ¥ vs. Dubuclet. 


‘The act creating the Returning Board provides that the returns of elections thus 
made and promulgated shall be prima facie evidence in all courts of justice and 
before all civil officers, until set aside after a contest according to law. The con- 
test then which involves the rebuttal of the prima facie evidence of the correct- 
ness of the returns of the Returning Board and the re-opening of the investiga- 
tion of the election returns in order to determine which of two opposing 
candidates is entitled to a given office, is a contest to be made according to law. 
If the law-maker has omitted to enact the law under which proceedings in such 
cases are to be conducted, it is a casus omissus which the courts can not supply. 

Article ten of the constitution of the State, invoked by the plaintiff, is not available. 
In civil governments, rights are enforced by rules and methods having the au- 
thority of law, and they can be legally enforced in no other way. The high be- 
hests of the organic law are not always self-enforcing; the manner in which its 
commands are to be obeyed is often left to be provided by the legislative branch 
of the government, To this branch of the State government the organic law 
delegates the power to provide rules and principles by which its provisions are 
to be made practically useful, and especially so when the organic law is silent 
on the subject. Without such prescribed rules established by law, courts have 
no guide by which to proceed in their investigation of litigated questions. 


fgg from the Superior District Court, parish of Orleans. Haw- 
kins, J. F. C. Zacharie and W. R. Whitaker, for relator and appel- 
lant. J. Q. A. Fellows and John Ray, for respondent and appellee. 

TaLIAFERRO, J. The plaintiff alleges that, at the general State election 
on the second of November, 1874, he was elected Treasurer of the State 
of Louisiana, having' received a large majority of the votes cast by the 
legal voters of the State; that the defendant was his competitor and was 
illegally returned as duly elected to the said office by the Returning 
Board of Elections, composed of J. Madison Wells, president; Thomas C. 
Anderson, Louis M. Kenner, and G. Casenave, the relator averring that he 
received, on the entire vote of the State, a majority of more than three 
thousand votes over his competitor. He alleges specially that the Return- 
ing Board refused to count, and did not count, the relator’s majority of one 
thousand and forty-three votes obtained by him in the parish of De Soto; 
that the said board did, contrary to law, refuse to count any returns at 
all from the parishes of De Soto, Grant, and Winn: that the aggregate 
vote of these parishes was forty-seven hundred for relator and six hun- 
dred and sixty-seven for Dubuclet, being twenty-one hundred and eighty 
majority in favor of the relator, of. which he was deprived. He specifies 
various other acts of the Returning Board in compiling the returns of 
the election and in making out their estimates of the results of the elec- 
tions in the different parishes, which he charges to have been irregular 
and illegal, and redounding to his injury as a candidate for the office of 
Treasurer. 

The relator prays service of petition and citation on Antoine Dubuclet, 
and he prays that a writ of mandamus issue to the members of the Re- 
' turning Board commanding them to assemble and canvass the returns 
of the aforesaid parishes, viz.: Bienville, De Soto, Grant, and Winn, and 
promulgate the same; that, upon the other issues set forth a jury be 
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called to. determine them; that there be judgment in his favor, Siding 
that the commission issued to Antoine Dubuclet as Treasurer was im- 
providently issued; that he illegally holds the office of State Treasurer; 
that relator be decreed to have received a majority of three thousand 
eight hundred and seventy-six of the votes legally polled throughout the 
State at the election aforesaid for the office of Treasurer of the State, 
and therefore entitled to the said office. 

A rule nisi was issued to the officers of the Returning Board, who re- 
sponded to the order by exception on these grounds: 

First—That there is in the relator’s suit an improper joinder of parties 
and an improper cumulation of different causes of action. 

Second—That there is no cause of action set up by relator’s petition 
against these respondents. 

Third—That there is a commingling of allegations in the petition, 
leaving it doubtful what cause of action the relator seeks to sii i 
the petition being vague and uncertain. 

Fourth—That if the object be to contest the election of Antoine Dubu- 
clet the respondents have no interest in the contest; that the court is 
without jurisdiction ratione materie; that the law does not authorize the 
contestation of the election of State Treasurer; and if it did, which is 
denied, the action is prescribed by ten days. 

Fifth—That there is no cause of action against these respondents, 
whatever may be the suit; that courts are without jurisdiction to inquire 
into their action as a returning board, or to prescribe their course of 
action; that the law prescribes.their duties, and their acts are limited by 
their sound discretion under the law, and their findings are not subject 
to review by any court. 

The respondents, in their answer, sworn to by the president of the 
board, declare that “they commenced the exercise of their functions as 
a returning board on the eleventh of November, 1874, and completed 
their work on the twenty-fourth of December following, and promulgated 
the same according to law; that they have become functus officio, and 
have no further legal authority in the premises; that their action is final, 
and no mandamus will lie against them.” 

The answer then declares that, “in relation to the parish of De Soto, 
no legal return of the election in that parish was made to the re- 
turning officers by the supervisor of registration, and consequently they 
were without means to canvass, count, and compile the votes of that 
parish, if any election was held in it; that in regard to the parish of Winn, 
there was evidence before the Returning Board that there was no super- 
visor of registration in that parish to register the voters and to conduct 
the election, and that there was no legal election held in that parish on 
the second of November, 1874. 
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“Concerning the parishes of Bienville and Grant, the evidence before 
the Returning Board showed that at no poll or place of voting in either 
of these parishes was there a full, fair, and peaceable election, on ac- 
count of acts of violence, intimidation, and corrupt influence, such as to 
materially interfere with the freedom and purity of elections; and, con- 
sequently, upon taking testimony of witnesses to ascertain the facts in 
relation to these matters, and ascertaining that such a condition of things 
did exist, as stated, the returning officers, in conformity with law, re- 
jected the several polls from these parishes.” 

On the part of Dubuclet, an exception was filed containing, in sub- 
stance, the same matters set up in the exception of the officers of the 
Returning Board, with the further exception that if the relator’s cause of 
action is one under the intrusion act, then the petition sets forth no muni- 
ment of title in the relator, Moncure, which authorizes proceedings un- 
der that act; that in relator’s petition no cause of action is set up. 

By the judgment of the court a qua-the exceptions were sustained, the 
mandamus prayed for refused, and the suit dismissed. The relator ap- 
‘pealed. 

We think the exceptions were properly sustained and the judgment 
‘dismissing the case correctly rendered. The contesting of an election 
must necessarily be conducted in conformity with some law authorizing 
it. Under what law does the relator proceed? If it be under the act of 

‘1855, we do not think its provisions apply to his case. By that act pro- 
vision is made for contestations of elections held for parish and ward 
officers only, and summary proceedings are required. The contestant 
must, within ten days after the election, present to the court a petition 
signed by at least twenty voters of the parish, praying the court to ex- 
amine the facts and decide thereon. The adverse party is required to 
answer after ten days from service of petition, and the issue to be pro- 
ceeded with summarily before a jury. The jury is authorized to decide 
which of the parties is entitled to the office, or to return the matter to 
the people for a new election. No new trial or appeal is allowed. This 
is the only law found on our statutes that authorizes courts to go into 
the business of inquiring into and determining the qualifications of 
voters, the correctness of poll-books, rejecting votes found to be illegal, 
correcting and compiling returns of elections, questions arising as to the 
legality of the mode, time, and place of holding elections, adjusting the 
reports of commissioners of election, and generally all the details relat- 
ing to the proceedings required in the hclding of elections. And this law 
applies specially to the election of parish and ward officers. 

If this act of 1855 applies to the case at bar, which we by no means 
admit, all its provisions would apply. Then the prescription of ten days 
would be fatal to the relator’s case, for this suit was not brought until 
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after the 7 of more than six months from the time the election was 
held. Besides, from the judgment rendered against the relator in the 
lower court he could not have appealed. 

If the relator claims that the act of December 18, 1872, establishing 
the Superior District Court of New Orleans, gives that tribunal jurisdic- 
tion to try a contested election for any State office, then, if that statute 
does not prescribe other terms of prescription of actions to contest elec- 
tions, and prescribe other formalities of proceeding in contested cases, 
the rules of conducting such cases, and the terms of prescription defined 
in the Revised Statutes, articles 1418, 1419, and 1421, would apply, and 
prove equally fatal to the relator’s case. 

So far as relates to the general election of N ovember, 1874, the func- 
tions of the Returning Board ceased when the board completed the in-. 
vestigation of the election returns from the various parishes of the State 
and made their official report of the result. They were then without 
power to take any further action on the subject. It is not in the power 
of a court, by mandamus, to require the individuals who composed that 
board to re-assemble and act in the capacity of a returning board.. 
Under no circumstances could a mandamus issue requiring a returning 
board to do more than perform its duties, if it refused to perform them. 
A court is wholly without power te direct how these duties shall be per- 
formed. The mandamus, for these reasons, was properly refused. 

It is clear to our minds that the act of the eighteenth of December, 
1872, establishing the Superior District Court does not authorize the con- 
testing of any election not previously authorized by law to be contested. 
In the structure of that part of the act relating to elections the term 
contest is not used; the prominent characteristic expression used is “ right 
to any office, State, parish, and municipal,” clearly indicating and em- 
bracing the intrusion-into-office act. As a matter of contemporaneous. 
history, we judicially know that titles to office were about that period is- 
sued by adverse and conflicting persons, each claiming to rightfully wield 
the authority of the State and to direct the State government. Com- 
missions in great numbers were thus issued, and frequent disturbing dif- 
ficulties arose from the conflictions between different parties holding 
commissions for the same office. One purpose in organizing the Superior 
District Court was to have these vexed questions as to who held the 
proper commission or authority promptly disposed of, and to that end 
the Superior District Court was authorized to entertain all proceedings 
and to try all cases or actions in which the right to any office, State, par- 
ish, or municipal, is in any way involved. 

But it would seem the relator himself relies chiefly on article ten of 
the State constitution, which declares that “ all courts shall be open, and 
every person for injury done him in his lands, goods, person, or reputa- 
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tion shall have adequate remedy by due process of law, and justice ad- 
ministered without denial or unreasonable delay.” 

Let it be conceded, for the argument’s sake only, that this article of 
the constitution embraces the controversial disputes growing out of elec- 
tions; that the wrong complained of by the relator is one to be redressed 
under and by the provisions of the article quoted. Then he is entitled 
to an adequate remedy by due process of law. The article of the con- 
stitution does not prescribe this process of law that he is entitled to. 
Justice shall be administered without denial or unreasonable delay. The 
article is silent as to how justice shall be administered. Yet, in seeking 
the adequate remedy, due process of law must be followed; justice is to 
be administered by due process of law. It is for the Legislature to pre- 
scribe the due process of law; to establish and define rules under which 
proceedings to determine which of two candidates for a State office re- 
ceived a majority of the votes cast throughout the State for that office, 
when one of these candidates charges that, through error or fraud, the 
Returning Board has illegally and wrongfully returned his competitor 
duly elected instead of the complainant, who insists that he was duly and 
legally elected. The returns made by the Returning Board are made 
prima facie evidence of their correctness, but subject to revision. Now, 
we are unable to find that the Legislature has prescribed the process of 
law, the rules to be followed by the courts, the modus operandi to be ob- 
served in having the returns of the Returning Board corrected if errone- 
ous or fraudulent. The courts are open, but it is not for them to enact 
laws prescribing the manner in which the action of the Returning Board 
is to be judicially revised. The redress sought for by the relator in- 
volves the contesting of votes. This court, in the case of the State vs. 
the Judge of the Second District Court, 13 An. p. 90, announced that 
“the contesting of votes is not a judicial function, only so far as made 
such by special statute. Indeed, some have gone so far as to question 
whether this is not wholly a matter of administration, which can not 
with propriety be referred to the judicial tribunals at all. At any rate, 
it is clear that such tribunals can not usurp any greater control over this 
business than is specially imposed upon them by law. In the absence of 
‘a statutory authorization they are without jurisdiction ratione materia.” 

In the case of Colin vs. Knoblock, 25 An. 263, the same views were ex- 
pressed. It was there said that “the adjustment and compilation of 
election returns, determining the number of legal and illegal votes cast 
for each candidate, declaring the result of an election, and furnishing the 
successful candidate with the proper certificate; in short, superintending 
and controlling all the details of an election, belong primarily and prop- 
erly to the political department of the government.” 

We nowhere find that the law-making power of the State has referred 








SUPREME COURT OF LOUISIANA, 








State ex rel Moncure vs. Dubuclet. 


to judicial action contested elections involving an inquiry into all the de- 
tails of an election, except by the act of 1855, which, as we have already 
seen, is specially restricted to the election of parish and ward officers. 

The act creating the Returning Board provides that the returns of 
elections thus made and promulgated shall be prima facie evidence in 
all courts of justice and before all civil officers until set aside after a con- 
test according to law. The contest, then, which involves the rebuttal of 
the prima facie evidence of the correctness of the returns of the Return- 
ing Board, and the re-opening of the investigation of the election returns 
in order to determine which of two opposing candidates is entitled to a 
given office, is a contest to be made according to law. If the law-maker 
has omitted to enact the law under which proceedings in such cases are 
to be conducted, it is a casus omissus which the courts can not supply. 
In civil government, rights are enforced by rules and methods having the 
authority of law, and they can be legally enforced in no other way. The 
high behests of the organic law are not always self-enforcing; the man- 
ner in which its commands are to be obeyed is often left to be provided 
by the legislative branch of the government. To this branch of the State 
governmert the organic law delegates the power to prescribe rules and 
principles by which its provisions gre to be made practically useful, and 
especially so when the organic law itself is silent on the subject. With- 
out such prescribed rules established by law, courts have no guide by 
which to proceed in their investigation of litigated questions brought be- 
fore them. Proceeding under prescribed rules in determining controver- 
sies, the judge is authorized to decide according to equity where there is 
no positive law applicable to the case; but he must’acquire a knowledge 
of the merits of the case, and reach conclusions by pursuing established 
rules for acquiring such knowledge by evidence presented for his con- 
sideration. It is, then, a fallacy to say that courts can assume to deter- 
mine controversies not referred to them, and in relation to the investiga- 
tion of which there are no established ‘rules and principles required by 
law to be followed. 

Judgment affirmed. 


Howe ., J., concurring. Counsel for plaintiff admit that this suit is not 
brought under any act of the Legislature relative to elections, but is 
based solely on the tenth article of the constitution, which is in these 
words: “All courts shall be open, and. every person, for injury done 
him in his lands, goods, person, or reputation, shall have adequate 
remedy by due process of law, and ree administered without: denial 
or unreasonable delay.” 


And it is contended that this brings the subject of elections within the 
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judicial department, and authorizes every candidate for office to bring 
suit against his opponent, to have the regularity and legality of the elec- 
tion tested in the courts under the rules of practice common to all liti- 
gants. If this were so, it was useless to prescribe any rules in regard to 
contesting elections or getting possession of offices. But article ten does 
not establish any new rule of right in this State. It merely affirms a 
right which has always been recognized. 

Admit, however, that it does bring the contest for office within the do- 
main of the judiciary, it does not take from the Legislature the legislative 
prerogative of prescribing rules of procedure; but itimplies that the Legis- 
lature shall do so, for the article declares that the person injured shall have 
adequate remedy by due process of law. The Legislature has acted on 
the subject since the adoption of said article, and has not provided the 
remedy as to the office claimed by relator. We can not supply the 
omission. The doctrine urged on behalf of relator would, in my opinion, 
enable the judiciary to control and absorb the other departments and 
become the government of the State. But I do not think this article 
refers to claims to hold office, which in our form of government is not a 
vested right. Ours is essentially a government of laws, and offices are 
created not for the office-holder, but for the benefit of the people, whose 
agents the officers are, und any injury that may arise is not strictly per- 
sonal to the candidate, but to the electors. The selection of such agents 
or Officers is a purely political function, to be exercised and carried out 
under the rules fixed by the legislative department and the special provis- 
ions of the constitution, and is not subject to judicial action, except where | 
expressly made so by legislation. 13 An. 90; 25 An. 264, 267. The clause 
of the election law making the “returns” prima facie evidence, refers 
necessarily to the actions provided by law, and can be set aside only in 
the manner prescribed. 

In any view of the case, I can not see that the plaintiff has shown any 
cause of action under existing laws, and for the foregoing reasons I con- 
cur. 


Wyty, J., dissenting. Moncure alleges that he was elected State Treas- 
urer, but that the Returning Board, by refusing to canvass and count 
the votes at certain polls and in certain parishes, and by rejecting others 
after investigation, so changed the result as to make it appear that Du- 
buclet received a majority of the votes, and so declared, and Dubuclet 
was thereupon commissioned. He charges that the canvass was not 
fairly made, and the conduct of the Returning Board was arbitrary and 
fraudulent. 

The petition was dismissed on the exception that it disclosed no cause 
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of action, and the court was without jurisdiction to inquire into the ac- 
tion of the Returning Board; that its acts are limited to its own discre- 
tion, and its findings are not subject to review by any court. 

The doctrine that the Board of State Canvassers, or the Returning 
Board, is vested with the power contended for by defendant, and that its 
action can not be revised by the courts, however arbitrary and fraudu- 
lent it may be, is a doctrine that is not supported by act No. 98 of the 
acts of 1872, the law organizing said Returning Board, nor is it author- 
ized by any law of this State. On the contrary, the law creating the Re- 
turning Board and providing for the canvass of the votes after an elec- 
tion declares that “the returns of the elections thus made and promul- 
gated shall be prima facie evidence in all courts of justice and before all 
civil officers, until set aside after a contest-according to law of the right 
of any person named therein to hold and. exercise the office to which he 
shall by such return be declared elected.” 

What does this language mean? It means what it says: That the 
findings of the Returning Board are not conclusive, but they are only 
prima facie evidence in all courts of justice, “wntil set aside after a con- 
test according to law.” 

The intention of the law-giver is not obscure. It clearly contemplates 
a review of the action of the Returning Board by the courts whenever a 
complaint is made by a‘party interested that the canvass made by such 
board is unfair, arbitrary, or fraudulent, and that it is injurious to the 
complainant. 

There is no doubt the statute in question was passed in reference to 
* article ten of the constitution and the laws of the State, giving a remedy 
where there is a wrong. Article ten of the constitution declares that, 
“all courts shall be open, and every person for injury done him in his 
land, goods, person, or reputation, shall have adequate remedy by due 
process of law, and justice administered without denial or unreasonable 
delay.” If Moncure was elected State Treasurer by a majority of 3876 
votes over his opponent, Antoine Dubuclet, and was fraudulently counted 
out by the Returning Board, as he alleges in the petition (and this aver- 
ment must be taken as true for the purpose of trying this exception, that 
there is no cause of action), he has been unjustly deprived of his office, his 
rights have been invaded, and by article ten of the constitution the 
courts are open to him, and “adequate remedy by due process of law 
and justice shall be ddministered” to him “without denial and unreason- 
able delay.” See, also, 27 An. 138. I had occasion, in my dissenting opin- 
ion in the case of Bonner vs. Lynch, 25 An. 267, to argue this question 
very fully, and I cited authorities from nearly all the States of the Union 
showing that the action of a State board of canvassers or a returning 
board is not beyond the reach of judicial inquiry; that the duties of such 
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a board are ministerial, and can be reviewed by the courts. I will not 
repeat the argument, but simply refer to my opinion in that case in sup- 
port of the position I take in this. Under the constitution of this State 
the General Assembly could not, if it desired, confer judicial power on 
the Returning Board, because article seventy-three provides that “the 
judicial power shall be vested in a Supreme Court, in district courts, in 
parish courts, and in justices of the peace.” 

In my opinion the petition discloses a cause of action, and the canvass 
of the Returning Board is not beyond the reach of judicial inquiry. It 
is the election by the people, and not the certificate of the Returning 
Board, that gives a right to an office. I think the case should be re- 
manded to be tried on the merits. . 

It is urged, however, that if the act of 1872 contemplated a review of 
the action of the Returning Board by the courts, the General Assembly 
by oversight neglected to prescribe the form of procedure, and there- 
fore this intention can not be carried into effect. It is a sound rule of 
construction that where a statute gives a right and fails to indicate the 
form of the action to enforce it, the court will presume that thelaw-giver 
intended the right to be asserted under the general rules of practice ex- 
isting at the time; that where no special form of action is mentioned in 
the statute giving the right, the law-giver intended the right to be as- 
serted under the usual forms of pleading. 

In my opinion the statute in question was passed in reference to article 
ten of the constitution; and in all cases where a special form of action is 
not provided legal rights may be asserted in the usual forms of proced- 
ure in our courts. The best evidence that the law-giver intended no 
special form of action for cases arising under the statute is, that such 
intention is not disclosed in .the.act, and no special.form of action is 
given. 

I will not impute to the General Assembly the lamentable weakness of 
giving a right.and neglecting to furnish a remedy to enforce it. Nor do 
I think it proper for this court, invested with jurisdiction both of law 
and equity, to permit substantial rights to be lost for technical reasons 
or to decline to protect a citizen in a most valuable right simply because 
there is-no statute prescribing a form for the action. In my opinion if 
a right exists, the courts of this State, being courts of law and equity, 
can give adequate relief as required by the constitution. And this was 
the opinion of this court in the recent case of Crescent City Gaslight 
Company vs. New Orleans Gaslight Company, 27 An. 139. 

In considering the question that came up in that case, “whether where 
a legal right is shown, there is a remedy, the court said: “If the plain- 
tiff is injured to the extent claimed, and is crippled by the loss of its 
credit so as to be impeded in carrying out its contract withthe State by 
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the pretensions and claims of defendant, founded on the act of March 1, 

1860, which is alleged to be unconstitutional and void, the question is: 
can this court redress the wrong of which plaintiff complains and give 
the relief prayed for in the petition? We think that it can.” After 
quoting article ten of the constitution, the court uses the following lan- 
guage: “It is urged, however, that this is not one of the actions men- 
tioned in the Code of Practice. The authors of our law have not seen 
fit to prescribe forms for every legal demand, and they have not cata- 
logued in the Code of Practice all the actions that may be brought in 
our courts; it is, perhaps, well that they have not done so, lest by omis- 
sion of a form, substantial relief in some case might be denied to a per- 
son whose rights have been invaded. * * * In our opinion, plaintiff 
has shown an injury, and if there be no express law giving a remedy, it 
can appeal to the equity powers of the court for redress. Revised Code, 
article 21; Marbury vs. Madison, 1 Cranch. 177; Dodd vs. Benthal, 4 Heis- 
kal 602; State vs. Patterson, N. J. Law 163; State vs. Jersey City, 34 N. 
J. Law 390; Story’s Equity Jur. page 31; Broom’s Legal Maxims, 180; 
Hilliard on Injunctions, 550; England vs. Lewis, 25 Cal. 357; Evans vs. 
Merchants’ Bank, 51 Mo.; 22 Missouri, 348; see, also, Osburn vs. the Bank 
of United States, 9 Wheaton, 742. If, however, the cause of action were 
doubtful, we would feel inclined, in view of the public interest involved 
in the issues hevein, to maintain the suit and proceed with the trial on 
the merits.” 

Applying the principles of the case cited to the one at bar, I would say, 
in the language of that decision, “ plaintiff (Moncure) has shown an in- 
jury, and if there be no express law giving a remedy, he can appeal to 
the equity powers of the court for redress. * * * If, however, the 
cause of action were doubtful, I would feel inclined, in view of the pub- 
lic interest involved in the issues herein, to maintain the suit and pro- 
ceed with the trial on the merits.” I can not conceive that the public 
interest in a controversy between two gaslight companies can be so great 
as in the case at bar; indeed, no case has been presented to this court 
since I have had the honor of being a member of it involving issues of 
graver importance to the people of Louisiana. Besides the right of Mr. 
Moncure to the office of State Treasurer, to which the pleadings admit 
he was elected by a majority of 3876 votes, this case presents the grave 
question whether the decision of the Returning Board can defeat the 
will of the people; whether there is in this land of liberty a power greater 
than the people, upon whose arbitrary will the right to an office solely 
depends. The statute of 1872, creating the Returning Board, has not 
placed its action beyond the reach of judicial inquiry; on the contrary 
it declares that the returns of election made by this board “shall be 
prima facie evidence in all courts of justice, and before all civil officers, 
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until set aside after a contest according to law;” that means after a con- 
test in court according to the laws existing in the State. 

It is urged, however, that no man has a vested right to an office, and 
therefore plaintiff has no cause to complain. This is a fallacy. The 
State Treasurer has no vested right to his office in the sense that the 
people may not at any time change the government by adopting a new 
constitution; but while the constitution of 1868 exists, this officer has a 
legal right to his office, which can not be divested except in the manner 
indicated by the constitution. 

In my opinion, where a legal right of a citizen has been invaded, or 
where there is a wrong, there is adequate remedy, and the courts are 
open to administer justice without denial and unreasonable delay. I be- 
lieve there is ample power in the court to redress the wrong of which 
plaintiff complains. I therefore dissent. 





Moraan, J., dissenting. I think that title to an office is a proper mat- 
ter for judicial inquiry, and that the courts of the State should be, and 
by the constitution are, open for the trial of such issues. I think that 
the Superior District Court had jurisdiction over the matters in contro- 
versy between the parties, and that the suit should have been proceeded 
with. I therefore think that the case should be remanded. 


No. 6198. 


A. L. GusMAN vs. Mrs. Zutm&é E. HEaRSEY AND; HusBAND anp Zof A. Gus- 
MAN, WIFE OF GEORGE GARIG, VS. THE SAME. (CONSOLIDATED). 


The present suits are to recover the damages which plaintiffs failed to recover in a 
former suit, and the demands are renewed on the ground that defendant 
swore falsely when interrogated on facts and articles in theformer suits. There 
would be no end to litigation if such suits werecountenanced. The petitions 
show no cause of action. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 
A Rouge. Dewing,J. E. W. Robertson, for Mrs. Garig, plaintiff. Samuel 
P. Greves and Andrew S. Herron, for A. L. Gusman, plaintiff and appel- 
lant. J. & G. W. Burgess, Favrot & Lamon, for defendant and appellee. 

Lupe.ine, C. J.. The petitioners, in substance, allege that they have 
suffered damages from the “turpitude, fraud, slanders, and perjury of 
the defendant” in suit No. 1210 and in suit No. 2215. They allege that 
in answer to interrogatories on facts and articles defendant falsely and 
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slanderously swore that there was a condition precedent to the parti- 
tion, and that it was on account of the failure of the plaintiffs to comply 
with this condition that the partition was not completed; that said 
suit No. 2215 was lost solely in consequence of the false swearing of the 
defendant; that since the final decision of said suit, defendant has ad- 
mitted, in another suit, her fraud, slander, and perjury, wherefore they 
pray for judgments against defendant for the damages suffered by them, 
which are the losses of the damages claimed in the former suit and at- 
torneys’ fees. 

Defendant filed the following pleas: Res judicata, estoppel, and no 
cause of action, which were sustained, we think, properly. The pres- 
ent suits are to recover the damages which they failed to recover in the 
former suit, and the demands are renewed on the ground that defend- 
ant swore falsely when interrogated on facts and articles in the former 
suits. There would be no end to litigation if such suits were counte- 
nanced. The petitions show no cause of action. 

It is therefore ordered that the judgment be affirmed with costs of 
appeal. 





No. 6197. 
MatTrHew W. VERNON vs. LESLIE BANKSTON. 


The jurisprudence of this State is well settled, that one who is himself in fault can 
not recover damages for a wrong resulting from such fault, although the party 
inflicting the injury was nt justifiable under the laws. 

PPEAL from the Sixth Judicial District Court, parish of St. Helena, 
on change of venue from the parish of Tangipahoa. Kemp, J. Jury 
trial. James N. Muse and Charles E. Lea, for plaintiff and appellant. 

McEnery, Ellis & Ellis, for defendant and appellee. 

Lupetine,-C. J. This is an action for damages against the defendant 
for injuries inflicted on the plaintiff by the defendant. The damages 
claimed are five thousand dollars. There was a verdict and judgment 
in favor of the defendant. 

The evidence shows that there existed an old feud between the parties; 
that on the day of the conflict between them the plaintiff had been drink- 
ing to excess; that he and his brother overtook the defendant on the road. 
Defendant was in a cart. As the plaintiff passed by the cart the mule 
he rode shied, and the defendant exclaimed “whoa.” Thereupon the 
plaintiff told defendant he could whip him or ride him, and both parties 
got down to fight, when the plaintiff drew a pistol and tried to shoot the 
defendant. The brother of plaintiff rode between them to prevent the 
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fighting or dissin. During the time plaintiff was s tiving & to shoot de- 
fendant, the latter requested an acquaintance who had come to the place 
to get him a gun, and the plaintiffs brother rode off to get his gun. The 
gun was procured, and the defendant shot the plaintiff. 

The evidence is conflicting as to whether this was done in self-defense, 
but the weight of evidence is that the shooting was not in self-defense. 
Still, there can be no doubt that the plaintiff's conduct was not blame- 
less, and that the shooting was caused in part by his own fault. The 
jurisprudence of this State is well settled that one who is himself in 
fault can not recover damages for a wrong resulting from such fault, 
although the party inflicting the injury was not justifiable under the laws. 

It is therefore ordered that the judgment of the lower court be af- 
firmed with costs of appeal. 





Mora@an, J., dissenting. I dissent in this case, and will file my reasons 
hereafter. 


No. 6063. 
F. E. Cuanvt vs. Levasseur & Co. Er AL., AND Same vs. E. L. LEvAssEur. 


These cases present a contestation in a concurso of creditors over the proceeds of 
sale of a stock of goods sold under legal process by the sheriff as the property 
of Edward Leon Levasseur. They areall privileged claims against Edward Leon 
Levasseur, L.H. Gardner & Co. excepted to the sale of the stock of goods being 
made under process of a different court than that having jurisdiction of their 
attachment suit, and objections were interposed to the legality of the sale of 
personal property under orders of seizures and sale. But these parties, L. H. 
Gardner & Co., claimed the proceeds of the property in the hands of the sheriff, 
and thereby admitted the legality of the sale. There is no error as to the distri- 
bution as made by the judge a quo. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Kennard, Howe & Prentiss and T. M. Gill, for L. H. Gardner, appel- 
lant. A. & W. Voorhies, for F. E. Chanut, appellee. P. E. Théard, for 
C. Joubert & Co., appellees. G. Schmidt, for Mrs. C. Anderson, appellee. 
J. L. Tissot, for C. Tiblier, administrator and appellee. 

TALIAFERRO, J. These cases present a contestation in a concurso of 
creditors over the proceeds of a sale of a stock of goods sold under — 
legal process by the sheriff as the property of Edward Leon Levasseur. 

From the facts given in the case of L. H. Gardner & Co. vs. Levasseur 
& Co., just decided, it will be seen that Levasseur & Co., after compound- 
ing with their creditors in June, 1873, by agreeing to pay them thirty- 
three cents on the dollar in two installments, sold out on the first of 




















































Fe NE me a nt Pg ne a EI. 2 she 





712 SUPREME COURT OF LOUISIANA, 


oe = 





Chanut vs. Levasseur & Co. 


October following their entire stock of merchandise to Edward L. Levas- 
seur, the son of P. W. Levasseur, one of the partners of Levasseur & 
Co.; that the transfer of these goods was made by notarial act, and that 
the consideration was $10,104 04, from which $168 04 were deducted as 
salary due him as clerk, and that for the remainder of the price he exe- 
cuted twenty-seven promissory notes falling due at various periods, 
drawn payable to his own order and indorsed by him. In the act of sale 
it was expressly stipulated that the vendor’s privilege was reserved in 
favor of the vendors or any future holders of the notes. It will be fur- 
ther noted that on the twenty-second of November, 1873, L. H. Gardner 
& Co: brought suit against Levasseur & Co. on their original debt against 
that firm, and attached, on the eighth of December following, as prop- 
erty of their debtors, the stock of goods sold by Levasseur & Co. to Ed- 
ward L. Levasseur, and which was delivered to him and went into his 
possession on the first of October, 1873. L. H. Gardner & Co. obtained 
judgment in their suit against Levasseur & Co. for the amount of 
their original debt, with interest and privilege as attaching creditors. 
Subsequent to the attachment of Gardner & Co., various creditors of 
Edward L. Levasseur brought suits against him and obtained judg- 
ments. Two of these suits were brought by F. E. Chanut, one for $300, 
the other for $1729 50; another was brought by Joubert & Co. for $200, 
a claim for merchandise ; another by Tiblier for rent of the store-house, 
$1250 ; and two suits were brought by Charlotte Anderson, the one for 
$3183 40, the other for $1140 53. 

Four of these suits were brought in the Sixth District Court and two of 
them in the Fifth Court, and judgments were rendered in favor of the 
plaintiffs. They are all privileged claims, and against Edward L. Levas- 
seur. They are predicated upon the promissory notes of Edward L. 
Levasseur, secured by vendor’s privilege, except two of them, the claim 
of Tiblier, the lessor, and the claim of Joubert & Co., for merchandise 
sold to E. L. Levasseur and which was identified. For his claim of $200 
he has the vendor’s privilege. Writs. of seizure and sale and writs of 


JSieri facias were issued, and under them the goods were sold and the 


proceeds retained in the hands of the sheriff. Chanut then came into 
the Fifth Court and obtained a rule for a distribution of the proceeds 
of sale. A tissue of litigation ensued; various bills of exceptions were: 
taken to the rulings of the judge on questions of practice for the most 
part. We do not regard it. important in the decision of this case to pass 
upon them. L. H. Gardner & Co. excepted to the sale of the stock of goods 
being made under process of a different court than that having jurisdic- 
tion of their attachment suit, and objections were interposed to the 
legality of the sale of personal property under orders of seizure and 
sale. But these parties, L. H. Gardner & Co., claimed the proceeds of 
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the property in the hands of the sheriff, and thereby admitted the legality 
of the sale. The exception of L. H. Gardner & Co. to the rule for distri- 
bution was overruled. The judgment of the court was rendered as fol- 
lows: 

First—To Claude Tiblier, testamentory executor, agent, etc., his claim 
for rent with first privilege on the proceeds of sale. 

Second—J. E. Joubert & Co., the sum of two hundred dollars with 
privilege on the proceeds of the goods identified herein. 

Third—To F. E. Chanut and Charlotte Anderson, their claims with the 
privilege on the goods in store on the first of October, 1873, and which 
had belonged to Leon Levasseur. 

Fourth—The claim of L. H.. Gardner & Co. 

From this judgment L. H. Gardner & Co. appealed. 

We see no error in the judgment. It appears to settle the legal rights 
in conformity with law. 

Judgment affirmed. 

Rehearing refused. 


No. 5807. 
Successions oF J. O. AND ANNE McCaLL. 


If the defendant in partition is properly represented, the act of partitioning all the 
property is an acceptance of the succession, and the creditors, if any, will not 
be injured by the sale, which, if legally made, transfers the mortgages that may 
exist to the proceeds. 

The record shows that the absent heir was properly represented, and the proceed- 
ings were had contradictorily with such representative. The order of sale was 
not and is not a judgment against the absentee, but simply an order directing 
the auctioneer how to sell property, which a judgment already rendered contra- 
dictorily between the parties had decreed it was necessary to sell in order to 
effect the partition. In assenting to the terms and conditions as the most favor- 
able to the absentee, the curator ad hoc waived.no right which he was bound to 
defend. 

It was not irregular to sell two pieces of property separately which adjoined and 
had been described together. The evidence is that it was advantageous. The 
terms are legal. 

Objections must be explicitly made, and notin general terms, as apparent on the 
face of the record. 


PPEAL from the Second District Court, parish of Orleans. Tissot, 

J. McGloin & Nixon, for administrator and appellant. James & 

Joseph Brewer and A. & W. Voorhies, for Curtis, defendant and appellee. 
W. B. Lancaster, for Sheehan, defendant and appellee. 

HoweEt1, J. These two successions were administered by one of the 
heirs, William J. McCall, who, as heir, instituted a suit for a partition 
and caused a curator ad hoc to be appointed to represent his absent 

52 
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brother, Thomas C., who is the only other heir. This curator ad hoc 
was duly cited, and he filed an answer to the suit. After the report of 
the experts was made to the effect that a partition in kind could not be 
made, the plaintiff filed a petition asking that an inventory be made, 
that an order of sale issue to an auctioneer named, and that the prop- 
erty be sold for one third cash and the balance on a credit of one and 
two years, with eight per cent interest and the usual clauses for attor- 
ney’s fee, insurance, mortgage, etc. The curator ad hoc consented to 
the terms and conditions, and joined in the prayer of the petition. The 
court, “ considering the prayer of the petition and written approval of 
the curator ad hoc,” granted the order as prayed for. The sale was 
made, and the several pieces of property were adjudicated to various 
persons. Some six months thereafter W. J. McCall, as administrator 
and heir, took a rule on the purchasers to comply with their bids, or in 
default, to have the property sold at their risk. Two of them made de- 
fense — 

First—That the two successions were in course of administration and 
in possession of the administrator thereof, who had not rendered a final 
account, and a sale for partition could not therefore be made. 

Second—That said sale and adjudication are null and void, as the 
proceedings are for a partition between heirs of age, and the Second 
District Court is without jurisdiction. 

Third—That one of the heirs is an absentee, and was not properly 
represented in said proceedings. 

Fourth—That the proceedings were not had contradictorily. 

Fifth—That the property was advertised and sold under a description 
entirely different from that in the petition and order for a sale, and with- 
out any judicial sanction for such difference. 

Sixth—The sale was made on terms not authorized by law. 

Seventh—And other irregularities, informalities, and nullities appar- 
ent on the face of the record and proceeding. 

One of them made an additional defense, that the property adjudi- 
cated to him was incumbered with a lease different from that described 
by the auctioneer at the time of the sale, and more onerous, and that 
plaintiff could not give possession, and can not now. Each asked for 
the return of the cash payment. Judgment was rendered in favor of 
the defendants, dismissing the rule, and plaintiff appealed. 

First—As to the first ground, we can see no good cause of apprehen- 
sion on the part of the purchasers. If the defendant in the partition is 
properly represented, the act of partitioning all the property is an ac- 
ceptance of the succession, and the creditors, if any, will not be injured by 
the sale, which, if legally made, transfers the mortgages that may exist to 
the proceeds. We are of opinion that if the court be competent and the 
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defendant, the absent party, properly represented, the purchasers will be 
protected. . | 

Second, third, and fourth—The objection to the competency of the 
court seems to be abandoned, and we think the record shows that the 
absentee was properly represented, and the proceedings were had con- 
tradictorily with such representative. The point is not made in the 
answers to the rule, that the curator ad hoc was without authority to 
agree to the terms of the sale, but it is asserted in brief that a curator 
ad hoc can give no consent to any judgment rendered against an absentee, 
and the case of Carpenter vs. Beatty, 12 R. 540, is cited. That case is 
very different from this. The order of sale was not and is not a judg- 
ment against an absentee, but simply an order directing the auctioneer 
how to sell property which a judgment already rendered contradicto- 
rily between the parties had decreed it was necessary to sell in order to 
effect the partition. And in assenting to the terms and conditions as 
the most favorable to the absentee, the curator ad hoc waived no right 
which he was bound to defend. 

Fifth and sixth—We have not discovered the difference in the de- 
scription of the property suggested. It was not irregular to sell two 
pieces of property separately which adjoined and had been described 
together. The evidence is that it was advantageous. The terms are 
legal. 

Seventh—Objections must be explicity made and not in general terms, 
as “ apparent on the face of the record.” 

As to the lease, the evidence shows that the auctioneer made the an- 
nouncement in regard to it in the presence of the purchaser. 

We think the purchasers at this sale ure fully protected, and they 
should comply with their bids. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the rule of fifteenth December, 1874, be made absolute, with 
costs, and the purchasers at the sale on thirtieth May, 1874, of the prop- 
erty of these successions, be ordered to comply with their respective bids 
and accept the property adjudicated to them as set forth in the provés 
verbal of the auctioneer annexed to the rule, and comply with the terms 
and conditions of said sale; in default thereof said property be sold at 
their risk and according to law; costs of appeal to be paid by appellees. 


Wyty J., dissenting. The order of sale in this partition suit, fixing 
the terms at part cash and the balance on one and two years, was ren- 
dered onthe agreement of the parties; it was in effect a consent judg- 
ment. The curator ad hoc, representing the absentee, Thos. C. McCall, 

















SUPREME COURT OF LOUISIANA, 
Successions of J, O. and Anne McCall. 





* 





had no authority to give consent or make any agreement in the 
premises. 

In my opinion the sale was merely a consent sale, and the purchaser 
acquired no valid title. 

I therefore dissent. 


Justice Morgan concurs in this dissenting opinion. 


No. 6224. 
IN THE MATTER OF THE EsTATE OF JAMES N. Brown. 


The court a qua had no jurisdiction ratione materia. The matter in dispute is a de- 
mand in the parish court of over seven thousand dollars by the succession of 
Brown against the succession of Ventress. The heirs of Brown in that succes- 
sion are suing the administrator of the succession of Ventress for an amount 
far exceeding five hundred dollars, based on an indebtedness which they allege 
was incurred by Ventress while administering upon the succession of Brown. 

The succession of Ventress can not be sued by the heirs or creditors of Brown in 
the parish court on a demand exceeding five hundred dollars, it matters not 
from what cause the debt originated. The jurisdiction of the courts is fixed by 
the constitution, and its mandates must be obeyed. 

PPEAL from the Parish Court, parish of Iberville. Cole, J. Matthews 
& Wailes, Lauve & Talbot, for plaintiff and appellant. Barrow & 

Pope, for defendants and appellees. 

Wyty, J. The motion to dismiss this appeal for want of proper par- 
ties is denied, all the parties to the trial in the court below being made 
parties to this appeal. 

James A. Ventress, dative executor of the succession of James N. 
Brown, was destituted of office and subsequently died without having 
rendered a satisfactory account of his administration. 

Joseph Bessou was appointed administrator of the succession of James 
A. Ventress. 

Mary E. Brown, wife of Henry J. Feltas, one of the heirs of James N. 
Brown, took a rule in the succession of Brown to compel the adminis- 
trator of the succession of James A. Ventress to render an account of 
the administration by Ventress of the succession of Brown. 

The administrator of this succession was compelled by rule for con- 
tempt to render an account, which was opposed by the heirs of Brown, 
who prayed an amendment thereof, and for judgment against the succes- 
sion of Ventress for $7135 76. 

Subsequently, the court dismissed for want of jurisdiction ratione ma- 
terie the whole proceedings on the account and the oppositions. From 
this judgment the opponents have appealed. 
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We think the court did not err. The matter in dispute isa demand in 
the parish court of over seven thousand dollars by the succession of 
Brown against the succession of Ventress. The heirs of Brown in that 
succession are suing the administrator of the succession of Ventress for 
an amount far exceeding five hundred dollars, based on an indebtedness 
which, they allege, was incurred by Ventress while administering upon 
the succession of James N. Brown. 

The succession of Ventress can not be sued by the heirs or creditors 
of Brown in the parish court on a demand exceeding five hundred dol- 
lars, it matters not from what cause the debt originated. ° 

By article eighty-seven of the constitution the parish court has no 
jurisdiction where the amount in dispute exceeds five hundred dollars, 
and “all suits in which a succession is either a plaintiff or defendant, may 
be brought either in the parish court or district court, according to the 
amount involved.” 

The amount involved here exceeds the jurisdiction of the parish court, 
and the succession of Ventress is the party sued. 

_ Appellants cite the succession of Twibill, 16 An. 34; also the case of 
Tessier vs. Littell, 26 An. 602. 

The first of these cases has no application ; the suit was brought in 
the district court, which had jurisdiction. 

The second might be construed to sustain the position of appellants, 
but upon mature consideration we can not adhere to the ruling. The 


jurisdiction of the courts is fixed by the constitution, and its mandates 
must be obeyed. 


Judgment affirmed. 


No. 6306. 


C. Boyé et au. vs. C. E. GrRarRDEY ET AL. 


‘This court does not regard the tax or duty complained of in this case as embraced 
within the purview of the clauses of the constitution invoked, but only a charge 
imposed for the services of a licensed officer of the State, the obligation to pay 
which arises from the voluntary act of parties employing said officer. The State 
did not require the plaintiffs to sell their. property at auction, but required them 
to pay the charge in case they should employ an auctioneer to make asale. The 
plaintiffs, having had recourse to such a mode of selling their property as ad- 
vantageous to themselves, have no just cause to complain of the requirement on 

’ the part of the State. 


PPEAL from the Superior District Court, parish of Orleans. Lynch, 
Judge of the Fourth District Court, acting in the stead of Judge 
Hawkins. E. Howard McCaleb and T. Wharton Collens, for plaintiffs and 
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appellants. Henry C. Dibble, Assistant Attorney General, for defendants 
and appellees. 

HowELL, J. Plaintiffs allege that they employed the defendant, Gi- 
rardey, as a licensed auctioneer, to sell property for them at auction, and 
that said Girardey has retained a certain part of the proceeds as due to 
the State for a tax or duty of one half of one per cent imposed on auc- 
‘tion sales, to be paid by the person whose property is sold, under section 
145 Revised Statutes, and they enjoined the said Girardey from paying 
and the Auditor and Treasurer from receiving said money into the State 
“treasury, on the ground that the said tax is imposed in violation of 
article 118 of the constitution, fixing uniformity and equality of taxa- 
tion on the value of property and the amendment limiting the tax on 
‘property to twelve and a half mills. 

The Assistant Attorney General appeared on behalf of the above offi- 
‘cers, and from a judgment against plaintiffs they have appealed. 

We do not regard the tax or duty complained of as embraced in the 
‘purview of the clauses of the constitution invoked, but a charge im- 
posed for the services of a licensed officer of the State, the obligation to 
pay which arises from the voluntary act of parties employing said offi- 
cer. The State did not require the plaintiffs to sell their property at 
auction, but required them to pay the charge in case they should em- 
ploy an auctioneer to make a sale. The plaintiffs, deeming such a mode 

‘of selling their property as advantageous to themselves, have no just 
cause to complain of the requirement on the part of the State. 

Judgment affirmed. 

Rehearing refused. 





No. 5728, 
A. H,. Gate & Co. vs. GEorGE W. Dott. JosEpH Maristany, Security. 


Plaintiff took a rule upon the security on the appeal bond, to show cause why he 
should not respond to the judgment. The objection is thatthe writ of fierifacias 
was returned before the delays therefor given by law had expired. 

The return shows that the defendant was absent from the city, and that demand had 
been made on every one, within the reach of the sheriff, interested in the judg- 
ment, for the satisfaction thereof. 

This rule was regularly taken by the plaintiffs, and notice thereof given to the de- 
fendant. He appeared by counsel when it was on trial and made none of the 
defenses set up here. He does not show in what he wasinjured. There is no 
error in the judgment against him. 


PPEAL from the Fifth’ District Court, parish of Orleans. Cullom, J. 
Rouse & Grant, for plaintiffs and appellees. Hornor & Benedict, for 
defendant and appellant. 
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Morean, J. There was judgment against the defendant, from which 
he took a suspensive appeal, Maristany being security on the appeal 
bond. The judgment appealed from was affirmed. Execution issued, 
and was returned nulla bona. Then plaintiffs took a rule upon the 
security to show cause why he should not respond to the judgment, 
The rule was made absolute, and he has appealed. 

He contends: 

First—That the allegations of the said rule do not entitle the plaintiffs 
to a judgment against the surety. 

Second—That the writ of fieri facias was prematurely returned, being 
issued on the fifth of January, 1875, and returned on the twelfth of Jan- 
uary, 1875, after one week’s delay. 

Third—That the return on the writ of jieri facias is illegal and insuffi- 
cient to warrant action against the surety. 

The first objection is refuted by a simple perusal of the rule. The 
second and third amount to the same thing. 

The return is as follows: 

“ Received, January 5, 1875. After diligent search and inquiry, could 
not find the defendant, George W. Doll, nor any property belonging to 
said defendant, Doll. I was credibly informed that the defendant was 
absent from the city. Made demand on Joseph Maristany, Jr., surety 
on the appeal, to point out property of defendant, which he failed to do. 
I called on Messrs. B:aughn & Buck, attorneys of record of the defend- 
ant, to point out property, which they were unable to do. I then made 
demand of the plaintiffs’ attorney, who said he knew of no property 
belonging to said defendant. I now therefore return this writ, no money 
or property found. Returned by order of plaintiffs’ attorney, January 
12, 1875.” 


“(Signed) ROBERT SWAIN, Deputy Sheriff.” 


The objection is that the writ was returned before the delays therefor 
given by law had expired. 

The return shows that the defendant was absent from the city, and 
that demand had been made on every one within the reach of the sheriff 
interested in the judgment for satisfaction thereof... 

This rule was regularly taken by the plaintiffs and notice thereof given 
to the defendant. He appeared by counsel when it was on trial and 
made none of the defenses set up here. He does not show in what he 
has been injured. 

Judgment affirmed. 
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No. 6231. 
CuLLEN McCastte vs. J. J. B. CHANEY ET AL. 


The United States parted with their title to the land in controversy when the se- 
lection thereof was made by the State of Louisiana in 1856, under the act of Con- 
gress of the twentieth of May, 1826, and the title remained in the State until it 
was vested in the plaintiff. Consequently, no title ever vested in Chaney, the 
defendant, who was erroneously patented by the United States: but, while he 
could not prescribe against the State or the United States, he was such a pos- 
sessor as to be entitled to require the plaintiff either to reimburse the value of 
the materials and the price of workmanship in making the improvements, or to 
reimburse a sum equal to the enhanced value of the soil. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 

Rouge. _Dewing, J. J. O. Fuqua and W. F. Kernan, for plaintiff and 

appellee. Herron & Bird and J. W. Burgess, for defendants and appel- 
lants. 


Howe, J. This is a petitory action in which plaintiff claims title to 
a certain tract of land from the State of Louisiana under act of Con- 
gress of the twentieth of May, 1826, by virtue of which act the State 
selected the said land in May, 1856, and issued to him a patent in 1873. He 
asks that the patent issued by the United States to J. J. B. Chaney in 
June, 1860, be declared null, as having been issued in error, and that he 


be put in possession. The defendants in possession claim by donation 
from J. J. B. Chaney, to whom a patent was issued by the United States; 
and, in case of eviction, they claim the value of their improvements, and 
call in their warrantors. Judgment was rendered in favor of plaintiff, 
decreeing him the owner of the land, annulling defendants’ title, allowing 
plaintiff rent from October, 1873, directing him to be put in possession, 
reserving to defendants the right to remove their improvements, and 
giving them judgment against their warrantors. The defendants and 
warrantors appealed. 

’ It is clearly shown that the land in controversy was among the lands 
selected by the State in 1856 as school lands, under the provisions of the 
above-cited act of Congress, and that the patent issued to J. J. B. Chaney 


’ by the United States in 1860 for several different tracts, erroneously in- 


cluded this one ; and that when the mistake was discovered, the proper 
officers in New Orleans were instructed to procure the patent from Cha- 
ney and have it corrected. The United States parted with their title 
when the selection was made by the State of Louisiana, in 1856, and the 
tithe remained in the State until it was vested in the plaintiff. Conse- 
quently, no title vested in Chaney, the patentee ; but, we think, while he 
could not prescribe against the State or United States, he was such a 
possessor as to require the plaintiff either to reimburse the value of the 
materials and the price of workmanship in making the improvements, or 
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to reimburse a sum equal to the enhanced value of the soil, under the 
last clause of article 508, R.C.C. The record does not enable us to fix 
either the value of such materials and workmanship, or the enhanced 
value of the soil resulting from the improvements. The case must be 
remanded for such purpose. The rent should be allowed only from judi- 
cial demand. The warrantors have urged no complaint before us. 

It is therefore ordered that the judgment appealed from be amended 
in favor of Mrs. S. A. Hunt, so as to allow rent only from the fifteenth of 
June, 1874, and to annul the reservation of the right of said defendant 
to remove the improvements. It is further ordered that this case be 
remanded to ascertain the value of the material and workmanship in 
making the improvements on the land and the enhanced value of the 
soil resulting therefrom, and that plaintiff be required to make his choice 
whether he will pay the value of such materials and workmanship, or the 
enhanced value of the soil. Costs of appeal to be paid by appellee. 


No. 5947. 


Mourtvat Nationa Bank oF New Orteans vs. A. MILTENBERGER & Co. 
ET AL. 

The judge a quo evidently erred in dismissing, as showing no cause of action, the 
intervention and third opposition in which the intervenor alleged she had the 
first mortgage on the property seized by plaintiff, praying that her mortgage- 
debt be recognized, and that the same be paid by preference out of the proceeds 
of the gale, and that the sheriff be directed to retain the proceeds of the sale 
subject to the further order of the court. The case must be remanded. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
T. H. Kennedy & Chiapella, for plaintiff and appellee. £. D. White, 
for intervenor and appellant. 

Lupeuine, C.J. The plaintiff, having obtained an order of seizure and 
sale against certain real estate of the defendants, mortgaged to pay a 
debt of the plaintiff, had caused the same to be seized and advertised 
for sale, when Mrs. C. Nott, wife of G. Miltenberger, filed her petition 
of intervention and third opposition, in which she alleged she had the 
first mortgage on the property seized, to secure the payment of ten thou- 
sand dollars and interest, and she prayed that her mortgage and debt be 
recognized and that the same be paid by preference out of the proceeds 
of the sale, and that the sheriff be directed to retain the proceeds of the 
sale, subject to the further order of the court. The seizing creditor then 
filed an exception that the petition of intervention and third opposition 
showed no cause of action. This exception was maintained and the third 
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opposition was dismissed. This was manifestly wrong. The third per- 
son alleged that she had the first mortgage on the property, which enti- 
tled her to be paid by preference out of the proceeds of the sale of the 
property. The proceeding is authorized by articles 395, 396, 401, C. P. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that the exception be overruled and the case be remanded to 
the court a qua to be proceeded with according to law. It is further 
ordered that appellee pay costs of appeal. 


No. 6245. 
City or NEw ORLEANS vs. GEORGE W. Dunpar & Son. 


The decisions of this court seem to have been that the articles of the State constitu- 
tion contain nothing inconsistent with the law exempting home manufactures 
from municipal licenses. 

It has been decided that the general laws exempting from license-tax persons en- 
gaged in selling articles of their own manufacture manufactured within the 
State, were not repealed or modified by the charter of the city of New Orleans 
enacted in 1870. 

But it is correctly contended by the ound for the city, that since that decision was 
rendered, a law was enacted which repeals the exemption of manufacturers 
from the payment of licenses so far as relates to the city of New Orleans, to wit: 
the sixteenth section of act No, 73 of the acts of 1872, approved the twenty-sixth 
of April, 1872. The objection that this act is unconstitutional because it is not 
sufficiently explicit in its purposes as expressed in the title, is not well founded. 


PPEAL trom the Superior District Court, parish of Orleans. Haw- 
kins, J. Samuel P.. Blanc, Assistant City Attorney, for plaintiff and 
appellant. Breaux, Fenner & Hall, for defendants and appellees. 

TaiaFERRO, J. The defendants are sued for a license-tax on a manu- 
facturing establishment. They answer that they are exempted from the 
payment of a license under a general law of the State which exempts 
the trade in home-manufactured commodities from the payment of 
license. They allege that their trade or business is exclusively confined 
to selling articles of theirown manufacture manufactured in the State. 
There is no issue as to the character of the defendants’ business. 

The question as to the application of the general laws of the State ex- 
empting the trade or business in domestic manufactures from license-tax 
to the city of New Orleans, has frequently been before this court for con- 
sideration. The decisions seem to have been that the charters and arti- 
cles of the constitution contain nothing inconsistent with the law ex- 
empting home manufacturers from municipal licenses. The case of Ho- 
nold vs. the City of New Orleans, 23 An. 726, decided that the general 
laws exempting from license-tax persons engaged in selling articles of 
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their own manufacture manufactured within the State were not repealed 
or modified by the charter of the city of New Orleans enacted in 1870. 
The case of the City of New Orleans vs. C. Lusse and R. Rulman was 
referred to and the opinion there rendered was re-affirmed in Honold’s 
case. In the case against Lusse and Rulman, decided in 1869, the court 
found nothing in the constitutions of 1864 and 1868 inconsistent with the 
power of the Legislature to exempt persons from a license-tux. The 
case of Honold vs. the City of New Orleans was decided in November, 
1871. It is now contended by the counsel for the city that, since that de- 
cision was rendered, a law has been enacted which repeals the exemption 
of manufacturers from the payment of licenses so far as relates to the 
city. He invokes the provisions of the sixteenth section of act No. 73 of 
the acts of 1872, which was approved on the twenty-sixth of April, 1872. 
The sixteenth section of that act provides that “no provision in any 
general law of the State limiting the power of taxation by the several 
cities, towns, parishes, and other corporations shall be held to apply to 
any of the taxes of the city of New Orleans herein or otherwise specially 
authorized to be levied.” He holds that, after this act of twenty-sixth of 
April, 1872, went into force, manufacturers claiming exemption from mu- 
nicipal license-taxes under the general laws can no longer avoid the pay- 
ment of such tax to the city of New Orleans. In the case of the City of New 
Orleans vs. the Globe Mutual Life Insurance Co., decided in the early 
part of the present term (Opinion Book, No. 44; p. 609), the company was 
held liable to pay a license-tax of three hundred dollars imposed by the 
city, although on the part of the company it was held that by section 
three of the act No. 42 of March 3, 1871, paragraph fifteen, and also by 
section six of the same act, the company was exempted from paying any 
assessment throughout the State other than that imposed by the said 
act, and therefore payment of the three-hundred-dollar license-tax could 
not be required from the company. The last act under which the insur- 
ance company claimed exemption is the act providing a general revenue 
for the State, approved March 8, 1872. But the sixteenth section of a 
later act, that of April 2, 1872, (numbered 73) hereinbefore quoted, was 
construed by the court to repeal the sections and clauses of the previous 
acts under which the insurance company claimed exemption, and judg- 
ment was rendered against the defendant. On the same ground and for 
the same reason we conclude that the defendants in the case at bar must 
be held liable to pay the license-tax required from them by the plaintiff. 
But on the part of the counsel for defendants it is argued that if by 
section sixteen of the act of second of April, 1872, it was intended by the 
Legislature to repeal the acts relating to exemption from taxes on manu- 
factures in the State, so far as relates to the city of New Orleans, still 
that section sixteen of that act is null and inoperative, as the purpose of 
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that section is not expressed in the title of the act. Constitution, art. —. 
We think the title of the act does explicitly express its purposes. 
It is “ an act to authorize the city of New Orleans to levy a police tax; to 
regulate the levies of taxes,” etc. ‘ 

It is therefore ordered that the judgment appealed from be annulled 
and reversed, that tne injunction sued out in this case by the plaintiff 
enjoining and restraining the defendants from carrying on the calling, 
business, or trade of wholesale merchants until they shall have paid the 
license-tax claimed by plaintiff, with all costs and charges for the recov- 
ery thereof, be perpetuated; that the city of New Orleans recover from 
the defendants two hundred dollars for license-tax, as claimed in the 
petition, with five yer cent interest thereon from the first day of March, 
1875, until paid, with lien and privilege according to law; the defendants 
to pay costs in both courts. 


No. 6337. 


StaTE oF LOvISIANA EX REL. Epwarp HOLLANDER ET AL. VS. JUDGE OF THE: 
Fourts District Court, ParisH OF ORLEANS. 


The grounds of refusal shown by the judge a quo apply to the merits on the appeal. 
except as to the amount involved and the right to appea: from a judgment carry- 
ing into effect a tax-collector’s sale, asthe revenues of the government must be 
collected. 


The rec-rd shows that the amount involved exceeds five hundred dollars, and, the 


judgment being a final one as to the issues raised, the relators have a right to 
appeal from it. 


The court is not aware of any law or principle of law which takes cases in regard 
to State taxes out of the rule upplicable to appeals'as established by the consti- 


tution. 
PPLICATION for a mandamus against the judge of the Fourth Dis- 
trict Court, parish of Orleans. McEnery, Ellis & Ellis, for relators. 
Judge Lynch, respondent, in propria persona. 

Hows 1, J. The relators were defendants in a rule taken against them 
by Joseph Billgery as purchaser, to be put in possession of property 
which he claimed to have purchased at a tax-sale for State taxes, and 
applied for a suspensive appeal from the judgment making said rule 
absolute. The judge a quo refused to grant the appeal, and this pro- 
ceeding was taken to compel him to allow tke said appeal. The grounds 
of refusal shown by the judge apply to the merits on the appeal, except 
as to the amount involved and the right to appeal from a judgment 
carrying into effect a tax-collector’s sale, as the revenues of the govern- 
ment must be collected. 
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We are satisfied from the record before us that the amount involved 
exceeds five hundred dollars, and, the judgment being a final one as to 
the issues raised, the relators have a right to appeal from it. 

We are not aware of any law or principle of law which takes cases in 
regard to State taxes out of the rule oe to appeals as established 
by the constitution. 

It is therefore ordered that the writ of mandamus herein be made 
peremptory, and that the judge a quo be ordered to grant the appeal 
asked for upon appellants giving bond according to law. 


No. 4950. 


FREDERICK FarRTHORNE vs. 8S. H. Davis, Sr. 
@ 


In this petitory action to recover a lot of ground in the city of New Orleans plain- 
tiff relies on a record in the conveyance office of an agreement to sell, by Fletcher 
Coyle. to one Mrs. Mowbray, under whom he claims as purchaser, and who ac- 
quired the lot under private signature from Coyle, who had not alienated the 
same prior to the sale to plaintiff. 


This instrument is not proven to have been executed by Coyle, as required by arti- 
cle 2253, Revised Civil Code. The registry therefore of the agreement in this 
case does not make proof of its execution by the parties, and has no effect against 
the defendant, against whose good faith nothing appears. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Hornor & Benedict, for plaintiff and appellant. Clarke, Bayne & 

Renshaw, for defendant and appellee. 

Howe tt, J. This is a petitory action to recover a lot of ground in the 
city of New Orleans which plaintiff alleges he purchased from Mrs, 
Sarah Adams Mowbray on third December, 1872, by act before a Louis- 
iana commissioner in Philadelphia, Pa., duly recorded here. He further 
alleges that his vendor acquired said property from Fletcher Coyle by 
act under private signature, dated twenty-sixth November, 1859, and 
duly recorded in the conveyance office in New Orleans on fourteenth 
March, 1860, and had not alienated the same prior to the sale to plain- 
tiff; and that Coyle acquired from E. A. Johnson by act before P. La- 
coste, notary, on said twenty-sixth November, 1859. 

The defense is the prescription of ten years and title by mesne con- 
veyance from said Fletcher Coyle on tenth April, 1861, who acquired 
from E. A. Johnson. 

Judgment was rendered in fer of defendant, and plaintiff appealed. 

The private act from F. Coyle to Sarah Adams (now Mowbray) has 
not been produced cr accounted for; but plaintiff relies on a record in 
the conveyance office of an agreement of Coyle to sell to her. This 
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instrument is not proven to have been executed by Coyle, as required by 
article 2253, R. C.C., which reads: 

“The record of an act under private signature, purporting to be a 
sale or exchange of real property, shall not have effect against creditors 
or bona fide purchasers, unless previous to its being recorded it was ac- 
knowledged by the party or proved by the oath of one of the sub- 
scribing witnesses, and the certificate of such acknowledgment be signed 
by the parish recorder, a notary, or a justice of the peace, and recorded 
with the instrument.” The registry therefore of the agreement in this 
case does not make proof of its execution by the parties, and has no 
effect against the defendant, against whose good faith nothing appears. 
See 14 An. 599, 797; 4 N. S. 355. It follows that plaintiff has not shown a 
title in his author, Sarah Adams, which can defeat that of defendant 
from the party from whom it is alleged Sarah Adams also acquired. 
Judgment affirmed. 
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State oF Louisiana vs. E. Booru. 


- 









Defendant took a rule to show cause why the injunction taken against him should 
not be set aside. The judge dismissed the rule, and considering that the rule was 
an answer, made the injunction perpetual. This was an error. The rule did not 
put the matters in contest between the plaintiff and defendant at issue, and the 
defendant, after the rule was discharged, had a right to file his answer. The 
case is remanded to give defendant an opportunity of answering. 


4A PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. A. P. Field, Attorney General, and H. C. Dibble, for plaintiff 
and appellee. A. Voorhies, A. J. Lewis, and Julien Michel, for defendant 
and appellant. 

Morean, J. An injunction issued against the defendant, prohibiting 
him from carrying on his business, because it was alleged that he had not 
paid his license. He took a rule to show cause why the injunction 
should not be set aside. The judge dismissed the rule, and, consider- 
ing that the rule was an answer, made the injunction perpetual. In this 
we think there was error.’ The rule did not put the matters in interest 
between plaintiff and defendant at issue, and the defendant, after the 
rule was discharged, had a right to file his answer. We think the case 
should be remanded to give the defendant an opportunity of answering. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the case 
be remanded to be proceeded in according to law. 
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No. 6058. 
Howarp & PRESTON.VS. THE MIssissipP1 VALLEY BANK oF VICKSBURG. 


This is a suit by attachment of the property of the defendants situated in New Or- 
leans, the object of the suit being to recover from the Valley Bank the amount of 
various drafts drawn upon the plaintiffs by one of their own customers in the par- 
ish of Madison in this State, which drafts were cashed at, Vicksburg by the Valley 
Bank and forwarded by that bank to New Orleans for collection, which plaintiffs 
paid, and which turned out to be forged and passed off to the Valley Bank that 
discounted them. The question is which of these parties shall bear the loss 
arising from the perpetration of this forgery. 

The drawee of a bill is presumed to have a better knowledge of the signature of the 
drawer than the holder. It is for him to rely on his own knowledge and means 
of information on the subject, and not upon presumptions arising from the 
opinions of others. In this case the plaintiffs had in their possession at the 
time these forged drafts were accepted and paid a number of other drafts of 
Ultz drawn upon them which they knew to be genuine. They had the means of 
comparing the genuine signatures of their correspondent with the forged sig- 
natures, as well as various other means of determining the character of the 
spurious bills. The last two of the series of the forged bills it appears they did 
refuse, but subsequently paid them. Under these circumstances the loss should 
fall rather upon the plaintiffs than upon the defendants. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
J. W. Thomas, for plaintiffs and appellees. Frank L. Richardson, for 
defendants and appellants. 

TaLiaFERRO, J. The plaintiffs, merchants of New Orleans, bring suit 
against the Mississippi Valley Bank of Vicksburg, in the State of Missis- 
sippi by attachment of the property of the defendants situated in New 
Orleans, the object of the suit being to recover from the Valley Bank the 
amount of various drafts drawn upon the plaintiffs by one of their cus- 
tomers residing in the parish of Madison in this State, which drafts were 
cashed at Vicksburg by the Valley Bank and forwarded by that bank to 
New Orleans for collection, which plaintiffs paid, and which it turned out 

’ we forged and passed off to the Valley Bank that discounted them. 
e defendants filed a general denial, and allege there was gross care- 
lessness in the plaintiffs in not knowing the signature of their customer, 
and paying forged drafts upon themselves, thereby misleading the bank 
which took the drafts in the usual course of business in good faith and 
for a valuable consideration. There was judgment in favor of the plain- 
tiffs, and the defendants have appealed. 

The facts seem to be that a planter of large business and credit, resid- 
ing in the parish of Madison, Louisiana, at no great distance from 
Vicksburg, named Ultz, was in the habit, for the purposes of his planta- 
tion business and engagements, of drawing drafts on the plaintiffs, his 
factors, in New Orleans, and his drafts were promptly paid when pre- 
sented. These drafts were in general for sums less than five hundred 
dollars; few of them as large as four hundred dollars; some of them for 
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about one hundred dollars; and others for less than that amount. They 
were drawn payable to his own order, indorsed by him, and for the most 
part discounted by the Valley Bank at Vicksburg. Seven drafts of this 
character, which proved to be forgeries, amounting to $1666, were dis- 
counted by the Valley Bank and forwarded by the bank to New Orleans 
for collection, and they were paid by the drawees on presentation. The 
question is which of these parties shall bear the loss arising from the 
perpetration of this forgery. The plaintiffs and defendants mutually 
charge against each other gross negligence and carelessness, by which 
each complains they were misled in these operations. The defendants 
contend that the plaintiffs were bound to know the signature of their 
customer, and that it was their business to scrutinize the drafts when 
presented, and to reject them as spurious. The plaintiffs say that upon 
the face of these instruments it appears defendants took them on the 
dorsement of the drawer, when in reality they took them from un- 
pve holders without requiring their indorsements. That when pre- 
sented to plaintiffs they were thrown off their guard by the natural 
inference that the bank had taken the drafts directly from Ultz 
himself, and that they were not required to exercise strict vigilance 
in regard to the genuineness of the instruments under the circum- 
stances of the case. These seven drafts were drawn at short in- 
tervals between the fourteenth and twenty-eighth of February, 1874. 
They were promptly forwarded for collection, and paid on presentation. 
The continuous act of plaintiffs in accepting and paying these drafts 
was calculated to induce the defendants to suppose that the plaintiffs 
knew them to be genuine. The plaintiffs, on the other hand, seem to have 
relied upon the presumption that the defendants knew the drawer and 
discounted these drafts for him, and received them directly from him. 
The position relied upon on the part of the plaintiffs seems to be that 
the indorsement of the holder recognizes the signature of the payee, 
the authority of Story on Promissory Notes, pages from 135 to 180. On 
the part of the defendants, the issue before the court is held simply to 
be whether or not the payment of the first of this series of drafts did 
not cause the defendants to discount the six others presented at short 
intervals and paid by the drawees. The facts of this case seem to be 
materially different from those in McCall vs. Corning, 3 An. 414. There 
the court said that “it is an important feature in this case that the hold- 
ers were not induced to take the bill by any acts of the plaintiffs,” etc. 
"The drawee of a bill is presumed to have a better knowledge of the 
signature of the drawer than the holder. It is for him to rely upon his 
own knowledge and means of information on the subject, and not upon 
presumptions arising from the opinions of others. In this case the 
plaintiffs, it is shown, had in their possession at the time these forged 
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drafts were accepted and paid a number of other drafts of Ultz, drawn 
upon them, which they knew to be genuine. They had the means of 
comparing the genuine signatures of their correspondent with the forged 
signatures, as well as various other means of determining the character 
of the spurious bills. The last two of the series of the forged bills, it 
appears, they did refuse, but subsequently paid them. We are induced 
to conclude upon’the whole that the loss should fall rather upon the 
plaintiffs than upon the defendants, and that the judgment of the lower 
court should be reversed. 

It is therefore ordered that the judgment of the district court be an- 
nulled, avoided, and reversed. It is further ordered that there be judg- 
ment in favor of the defendants, with costs in both courts. 


No. 5016. 
JULES CHappuis vs. Ropert L. PRESTON. 


The court below found that the required notice of the granting of the order of seiz- 
ure and sale had not been given to the defendant, and therefore perpetuated the 
injunction taken by defendant with fifty dollars damages as attorney’s fees. 
Defendant appealed in order to have the damages increased. The judge a quo 
erred in allowing said damages. . 

It is only where an injunction is dissolved that the statute allows such damages to 
be imposed. Appellant was not entitled to the fifty dollars damages allowed by 
the judge, but, as appellee has not joined in the appeal praying an amendment 
in this regard, the decree can not be changed. 


PPEAL from the Fifteenth Judicial District Court, parish of La- 
tA fourche. Beattie,J. Arthur F. & Clay Knobloch, for plaintiff and 
appellee. FE. W. Blake, for defendant and appellant. 

‘Wyty, J. Defendant enjoined the executory process sued out against 
him on the ground that the sheriff had seized and was about to sell his 
property without having given him notice of the granting of the order of 
seizure and sale, and he also prayed for one hundred and twenty-five 
dollars damages as attorney’s fees. The court found that the required 
notice of the granting of the order of seizure and sale had not been 
given to defendant, and therefore it perpetuated the injunction with fifty 
dollars damages as attorney’s fees. From this judgment R. L. Preston 
appealed. * The case was submitted without argument, and no briefs 
have been filed by either party. 

The evident object of appellant is to have the damages increased to 
one hundred and twenty-five dollars, the amount prayed for in the peti- 
tion for injunction. The only error we find in the case is the error the 
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judge committed in allowing any damages as attorney’s fees. It is only 
where an injunction is dissolved that the statute allows such damages to 
be imposed. Appellant was not entitled to the fifty dollars damages 
allowed by the judge, but as appellee has not joined in the appeal pray- 
ing an amendment in this regard the decree can not be changed. 

It is therefore ordered that the judgment be affirmed. It is further 
ordered that appellant pay costs of the appeal. 


No. 4731. 


Horter, Pererson & FENNER vs. MERCHANTS’ Mutua Insurance Com- 
PANY. 


Plaintiffs had a general policy with the defendant. It is urged that, because the ves- 
sel on which was plaintiffs’ merchandise was past due and the insurance was 
effected about half-past eight o’clock a. m.,and the indorsement was made by 
the book-keeper of the marine clerk of the company, and because the president 
of the company wrote to the plaintiffs to notify them that the company declined 
the said risk, the contract was no contract. This can not be assented to. 

The plaintiffs had a right to present themselves at the company’s office whenever 
it was open and to presume that the employees in said office were authorized to 
transact the business which they undertook to perform. Whether the company 
would take risks on vessels past due or not was a question within the discretion ef 
the company. There is no proof that plaintiffs had knowledge that any accident 
had befallen the steamer when they applied to have the insurance effected. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Gibson & Austin, for plaintiffs and appellants. A. d W. Voorhies, for 
defendant and appellee. 

Lupe.ine, C.J. The plaintiffs sue defendant for $745, the value of 
certain goods or merchandise insured by defendant, which were lost 
while on board the steamer “ Victor,” from the perils insured against. 

The defendant alleges that there was no contract of insurance in re- 
gard to the said goods; that the Victor was past due and news of her 
loss had reached the city when the plaintiffs sent their clerk to effect the 
insurance, before business hours, and in the absence of the officers hav- 
ing charge of the business department, who procured an employee of de- 
fendant to make the indorsement, etc.; that afterward the president 
notified plaintiffs that the risk could not be taken. 

The evidence shows that plaintiffs had a general policy with the de- 
fendant; that on Saturday evening plaintiffs received bills of lading for 
the goods on the Victor, and early Monday morning their clerk went to 
the insurance office and presented the said policy at the marine clerk’s 
desk, and that a clerk or employee of the company “wrote up the in- 
dorsement in their policy-book;” that some time during that- day the 
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president of the company wrote to notify the plaintiffs that the company 
declined the said risk, ete. It is urged that, because the vessel was past 
due, and the insurance was effected at about half-past eight o’clock a. 
m., and the indorsement was made by the book-keeper of the marine 
clerk of the company, the contract was no contract. To this we can not 
assent. The plaintiffs had a right to present themselves at the com- 
pany’s office whenever it was open, and to presume that the employees 
in said office were authorized to transact the business which they under- 
took to perform. Whether the company would take risks on vessels past 
due or not, was a question within the discretion of the company. There 
is no proof that plaintiffs had knowledge that any accident had befallen 
the steamer when they applied to have the insurance effected. 

It is therefore ordered that the judgment of the lower court be re- 
versed, and that there be judgment in favor of the plaintiffs and against 
defendant for seven hundred and forty-five dollars, with legal interest 
from judicial demand, and costs. 

Rehearing refused. 


No. 3291. 
WHEELEsS & Pratt vs. F. M. Fisk. 


The discharge granted by the bankrupt court to the defendant will protect him from 

further responsibility to plaintiffs, but it can not avail to dismiss the appeal. 

- The plaintiffs have the right to make the surety on the suspensive appeal bond 
liable, in case it should be determined that the judgment appealed from is cor- 
rect. ‘ 

Where a State court has obtained lawful juri-diction of the parties and the subject- 
matter, that jurisdiction continues as long as the amount due is in dispute or 
remains unascertained. 

The trial by jury in the case was properly refused, it being the settled practice of 
the court below to refuse application for a jury after the case has been once fixed 
and continued by preference. The case having been set down for trial, the ap- 
plication for a jury was too late. 

The defense based upon the allegation that the contract sued upon was of an alea- 
tory character and therefore immoral is not well founded. The fact that defend- 
ant only furnished a part of the price necessary to buy the gold ordered to be 
bought, or, asit is technically called, a margin, did not make the contract immoral. 
Like all other commercial ventures, it might result advantageously or not, 
according to the circumstances, but that did not make it unlawful. 


PPEAL from the Fourth District Court, parish of Orleans. Théard, 
J. Breaux, Fenner & Hall, for plaintiffs and appellees. M. M. Cohen 
and W. B. Lancaster, for defendant and appellant. Semmes d& Mott, for 
defendant’s assignee in bankruptcy. 
On Morton To Dismiss. 


Wyty. J. On the first of February, 1871, the defendant took a sus- 
pensive appeal from the judgment against him for $977 46. He was 
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subsequently adjudged a bankrupt, and at the trial in this court 
offered his discharge in bar of the action against him, and prayed that 
the appeal herein be dismissed. 

The discharge granted by the bankrupt court to the defendant will 
protect him from further responsibility to the plaintiffs, but it can not 
avail to dismiss the appeal. The plaintiffs have the right to make the 
surety on the suspensive appeal bond liable in case it should be deter- 
mined that the judgment appealed from is correct: This court has au- 
thority to revise that judgment and settle the controversy, because, as 
we have just decided in the case of Switzer vs. Heinn, where a State 
court has obtained lawful jurisdiction of the parties and the subject 
matter, that jurisdiction continues as “long as the amount due is in 
dispute or remains unascertained.” Bump on Bankruptcy, sixth edition, 
pages 187, 198, 199, and authorities there cited. The assignee, however, 
has not been cited. 

It is therefore ordered that this case be continued, in order to make 
the assignee of the bankrupt, F. M. Fisk, a party to this appeal. 


ON THE MERITs, 


Lupe.ine, C.J. This is a suit for a balance due plaintiffs for cash ad- 
vances, interest, and commissions on certain purchases and sales of gold 
made by them by order and for account of the defendant. The defense 
is that the contract was immoral, being an aleatory contract, and that 
the defendants had no right to sell the gold. 

Before the trial, defendant prayed for trial by jury, which was refused, 
we think, properly. The case had been fixed for trial on the tenth of 
November; on that day the case was “continued by preference.” The 
judge a quo states: “It is the settled rule of practice in this court that 
a continuance of a cause by preference means a continuance to a fixed 
day, viz.: to a day two weeks from the day from which it is continued. 
* * Tt is also a settled practice of this court to refuse applications for 
jury after a case has been once fixed and continued by preference.” The 
case having been set down for trial, the application for trial by jury was 
too late. C. P. 495. ; 

The evidence sustains the plaintiffs’ demand. The fact that defend- 
ant only furnished a part of the price necessary to buy the gold, or, as 
it is technically called, a margin, did not make the contract. immoral. 
The contract, like all commercial ventures, might result advantageously 
or not, according to circumstances, but that did not make it unlawful. 

It is therefore ordered that the judgment be affirmed with costs. 
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- Moraan, J., dissenting. The case was fixed for trial. On the vias fixed 
it was not reached, and was continued with preference. Before it was 
again called application was made for trial by jury. 

The case was, in my opinion, in no sense fixed for trial when the ap- 
plication was made. It was only continued to be called with preference 
at the next calling. It would have been fixed when called, or not, as it 
might be ordered, or not, to be fixed. The case not having been fixed 
when the application for a jury -was made, I think the application was 
improperly refused. 

HowEL., J., dissenting. I concur in the above Gonenting’ opinion. 

Rehearing refused. 


No. 5693. 


Succession oF S. W. THompson vs. Samcet B. Atiison. Mrs. A. L. 
PaGauD, GaRNISHEE. 


The succession of 8S. W. Thompson being the owner of a claim of Baker & Thomp- 
son against 8. B. Allison, brought this suit against him and made Mrs. A. L. Pa- 
gaud party garnishee, propounding interrogatories as to the amount of her 
indebtedness to Allison, who is an absentee. To those interrogatories she an- 
swered that, under the circumstances, which she recited in said answer, she was 
not indebted to Allison in any sum whatever, but that, on the contrary, Allison 
was indebted to her. 

This answer was traversed, and the record of a suit of Baker & Thompson vs. Mrs. 
Pagaud was introduced to show that by her pleading Mrs. Pagaud judicially ad- 
mitted that she owed Allison a certain specific sum. 

The garnishee, in answer to the interrogatories herein, admits that she owes Alli- 
son, under a certain contract with him to build a house for her, the said specific 
‘sum, but claims that Allison owes her by an express clause of the same contract 

-a-penalty which more than covers the said sum and which penalty was incurred 
in consequence of his not having finished the building according to the specifi- 
cations and within the required delay. 

There is nothing in the case referred to which estops the garnishee from asserting 
her claim to the stipulated penalty. That claim is property. No one is pre- 
sumed to give. The penalty exceeds the indebtedness of garnishee, against 
whom the evidence shows that plaintiff is not entitled to judgment. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Hornor & Benedict, for plaintiff and appellee. Singleton & Browne, 
for garnishee, appellant. 

Wyty, J. In 1868 Baker & Thompson sued Mrs. A.L. Pagaud for 
$1059. 54, the alleged value of lumber furnished by them to Samuel B. 
Allison, ‘Who was employed to build a certain dwelling-house for Mrs. 
Pagaud. She pleaded the general issue, and alleged that she employed 
Alligon to build the house on the terms stated in the answer ; that he 
abandoned his contract and she was compelled to employ mechanics and 
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laborers and buy materials to complete the dwelling-house as per con- 
tract, and that after finishing the same “a balance of twelve hundred 
dollars or thereabouts was due to contractor, a detailed and particular 
statement of which will be filed as soon as she possibly can.” The de- 
tailed account was filed, and it showed Mrs. Pagaud paid out $2778 87, 
which, deducted from the contract price, $3700, leaves a balance of 
$921 13. 

The court below decided in favor of plaintiff, but on appeal this court 
reversed the judgment, holding that Mrs. Pagaud was not bound per- 
sonally, because it was the debt. of Allison, the contractor ; also, that 
plaintiff had no privilege on the property of Mrs. Pagaud, because the 
contract of the builder had not been recorded. : 

In June, 1874, the succession of S. W. Thompson, being the owner of 
this claim of Baker & Thompson against S. B. Allison, brought this suit 
against him and made Mrs. A. L. Pagaud party garnishee, propounding 
interrogatories as to the amount of her indebtedness to Allison, who is 
an absentee. To these interrogatories she answered, stating that “in Au- 
gust, 1867, she made a contract with 8. B. Allison to build her a dwelling- 
house on Dryades street, for which she was to pay $3700, as follows: 
$250 in cash when the frame was up ; $1600 in a note payable at twelve 
months from the date the roof was on and completed ; $250 in cash when 
the building was completed ; and $1600 in a note payable two years after 
the date of the completion of the building ; that by said contract said 
builder agreed and bound himself to finish and complete said building 
by the first of November, 1867, and to forfeit and pay respondent ten 
dollars per day for each and everv day after the first of November, 1867, 
during which he shall fail to have the building completed as stipulated ; 
that your respondent paid said S. B. Allison two hundred and fifty dol- 
lars in cash when the frame was up, as per terms of thé contract ; that 
Allison failed to complete the building on the first of November, 1867, 
and never earned any other installment under said contract, and aban- 
doned the work entirely on or about the ninth day of January, 1868, and 
respondent was obliged to employ workmen, buy materials, and finish 
the building; that respondent was obliged to pay out, in order to have 
the work finished according to contract, after said Allison had aban- 
doned it, $2487 87, leaving a balance of $912 13 unexpended by respond- 
ent of the contract price, which would have been due and owing to said 
Allison by respondent, if there had been no delay in the completion of 
the building; but that though your respondent proceeded with all 
reasonable diligence to complete the..building*after- said Allison aban- 
doned it, she was unable to do so until about the first of March, 1868, 
making one hundred and twenty days delay from first November, 1867, 
when said Allison agreed and boutid himself to finish the building, to 








NEW ORLEANS, MAY, 1876. 735 


Succession of Thompson 1 vs. 8, Allison. 


the first of March, 1868, when said building: was eniaghenatl which, at 
ten dollars per day forfeit, made said Allison the debtor of your respond- 
ent in the sum of twelve hundred dollars forfeit; and said Allison was 
and is thus a debtor of respondent in the sum of $287 87, and your 
respondent is not indebted to said Allison in any sum whatever.” 

This answer was traversed, and the record of the suit ‘of Baker & 
Thompson vs. Mrs. A. L. Pagaud, heretofore referred to, was introduced 
to show that by her pleading Mrs. Pagaud judicially admitted that she 
owed Allison some twelve hundred dollars. 

We think the garnishee is not concluded by the answer which she filed 
in the case referred to, further than that she owed Allison the difference 
between the contract price and the amount expended on the building by 
her to complete it after the same had been abandoned; and this differ- 
ence was shown to be $921 13 by the detailed bill which she filed, and 
which must be taken as part of her answer in the case referred to. 

The garnishee, in answer to the interrogatories herein, admits that she 
owes Allison this sum, but claims that Allison owes her by an express 
clause of the contract a penalty of ten dollars for each day the com- 
pletion of the building was delayed after the first of November, 1867, 
and that the aggregate amount of this penalty is twelve hundred dollars. 

We find nothing in the case referred to that estops the garnishee from 
asserting her claim for the penalty stipulated for the mere delay in ex- 
ecuting the contract by Allison. That claim is property. No one is 
presumed to give. She owes Allison $921 13. Allison owes her the 
amount of the penalty stipulated for the delay in executing his contract; 
and this penalty exceeds in the aggregate the amount she owes Allison. 
At the time Allison abandoned the contract he was owing a penalty of 
ten dollars per day for sixty days, the contract being past due for that 
length of time. It required sixty days for Mrs. Pagaud to finish the 
building after it was abandoned by the contractor. Under the contract 
Mrs. Pagaud was entitled to a penalty of ten dollars per day for the 
whole period of the delay in executing the contract, the penalty being 
“ stipulated merely for the delay.” Revised Code, article 2125. 

At the time the work was abandoned by Allison, Mrs. Pagaud was not 
owing him an installment, and it is not true the contract was abandoned 
because she refused to pay the contractor. She paid the first install- 
ment; the second was not due, because the roof of the building was not 
completed, and it was only then that he was entitled to her note for six- 
teen hundred dollars, payable at twelve months. Nor is it true that Mrs. 
Pagaud changed the plan of the building after it was abandoned by Alli- 
son. On the contrary, Ross, the head carpenter, who was employed to 
complete the house after it was abandoned by Allison, testifies there was 
no change in the plan. 
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On the whole, we think the evidence shows that plaintiff is not entitled 
to judgment against the garnishee. 

It is therefore ordered that the judgment herein be annulled, and it is 
decreed that the rule against the garnishee, Mrs. A. L. Pagaud, be dis- 
charged, and that plaintiff's demand as to her be rejected with costs of 
both courts. 


Lupe ine, C. J., dissenting. The plaintiff sued defendant for the price 
of building materials used on the house of the garnishee, and propounded 
interrogatories to the garnishee as to her indebtedness to defendant. 
She answered ‘that there was a balance due on the contract price of 
$912 13, but that in consequence of the failure of the defendant, Allison, 
to complete the work within the delay fixed he had forfeited this amount. 
The plaintiff traversed these answers, and proved that she had judicially 
admitted her indebtedness in a former suit. The evidence shows that 
this defense was an after-thought and without merit. I dissent. 

TAaLIAFERRO, J., dissenting. 1 concur in the dissenting opinion. 

Rehearing refused. 


No. 4898. 
New ORLEANS NaTIONAL BANK vs. JOHN S. WELLS ET AL. 


The position of the defendants is that the bond which they signed as principal and 
sureties was not given to the bank, because by its terms it is in favor of the 
president and directors to protect them, and not the bank, against the miscon- 
duct and unfaithfulness of the paying teller. This is erroneous. 

The language of the bond makes it very clear that the paying teller was employed 
for and in behalf of the corporation, and not of the president and directors as 
individuals distinct from the corporation, and the bond was taken as a guaran- 
tee of his fidelity to the institution. These officers, in taking the bond, were 
acting for the bank and as the bank, and were exercising the powers conferred 
by the act of Congress. : 

The expressions therefore in the bond, “shall save the said president and directors 
of the New Orleans National Bank harmless from or on account of any negli- 
gence or misconduct of him, the said John 8. Wells,” could apply only to their 
official capacity, acting for and representing the bank, and were necessarily in- 
tended to be and was in law a bond or obligation in favor of the bank. To have 
taken it in tavor of themselves individually would have been bad faith and 
without legal effect under the circumstances. 


AS from the Fourth District Court, parish of Orleans. Lynch, 
J. Merrick, Race & Foster, for plaintiff and appellant. Breauz, 
Fenner & Hall and Cotton & Levy, for defendants and appellees. 

Howe Lt, J. The New Orleans National Bank, organized under the laws 
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of the United States, and acting, as alleged, through its president and 
directors, sues the defendants, in solido, as principal and sureties, for 
twenty thousand dollars, and the principal for $6007 70 additional, as the 
defalcation of said principal on the following bond : 

“ Know all men by these presents that we, John S. Wells, Thomas 
Henderson, and James H. Mehaffey, all residing in New Orleans, in this 
State of Louisiana, are jointly and severally bound to the president and 
directors of the New Orleans National Bank in the sum of twenty thou- 
sand dollars, to be paid to the said president and directors, for which 
payment well and truly to be made we and each of us hereby bind our- 
selves, our executors, and administrators firmly by these presents; da- 
ted in New Orleans on the twentieth day of February, in the year 1871. 
Whereas the above-bounden John 8. Wells has been appointed paying 
teller, to continue in office during the will of the present or any future 
board of directors of said bank, now the condition of the above obli- 
gation is such that if the said John 8. Wells shall well, truly, and faithfully 
do and perform all and singular the duties of said office of paying teller, 
and shall well and truly perform any and all other duties which may be 
assigned him as one of the clerks of said bank, and shall render a faith- 
ful account of the moneys and effects committed to his charge, or under 
his control, and generally shall save the said president and directors of 
the New Orleans National Bank harmless from or on account of any 
negligence or misconduct of him, the said John 8. Wells, then this obli- 
gation to be void, or else to remain in full force and virtue. 

“(Signed) JOHN 8. WELLS, 
THOMAS HENDERSON, 
J. H. MEHAFFEY.” 
“Witness—(Signed) 
“A. WHELES, 
“Wa. L. Brown, Jr.” : 

To this action the defendants filed the following exception : 

“Now into court come the defendants, and for peremptory exception 
founded in law, plead that the petition discloses no cause of action 
against the exceptors ; that the bond sued on is not given in favor of the 
party plaintiff in this cause, and therefore she can not stand in judg- 
ment, as will be more fully shown by authority on the trial of this ex- 
ception. Wherefore your exceptors pray this their exception in law be 
sustained and the suit be dismissed with costs, and for general relief, 
ete.” 

The exception was maintained and plaintiff appealed. 

As we understand the position of the defendants, they insist that the 
bond was not given to the bank, because by its terms it is in favor of the 
president and directors, to protect them, and not the bank, against the 
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misconduct and unfaithfulness of the paying teller. This we think erro- 
neous. The language of the bond makes it very clear to us that the 
paying teller was employed for and in behalf of the corporation, and not 
the president and directors as individuals distinct from the corporation, 
and the bond was taken as a guarantee of his fidelity to the institution.. 
He was to have charge of and account for the money and effects of the: 
bank, as paying teller, and perform such other duties as might be as- 
signed to him as one of the clerks of the bank, not the money and effects 
of the then or any future president and directors, or discharge duties 
personal to them. These officers in taking the bond were acting for the 
bank and as the bank, and were exercising the powers conferred by the 
act of Congress. 

“From the circumstance that a corporation is an intellectual being it 
follows that they can not personally transact all they have a right legally 
to do, as has been above observed ; wherefore it becomes necessary for 
every corporation to appoint some of their members to whom they may 
intrust the direction and care of their affairs, under the name of mayors, 
presidents, syndics, directors, or others, according to the statutes and 
qualities of such corporation.” R. C. C., art. 438. 

“These attorneys or officers, by contracting, bind the corporations to- 
which they belong in such things as do not exceed the limits of the ad- 
ministration which is intrusted to them ; their act is supposed to be the 
act of the corporation.” Art. 439, second clause. 

The expression, therefore, in the bond, “shall save the said president 
and directors of the New Orleans National Bank harmless from or on 
account of any negligence or misconduct of him the said John 8. Wells,” 
could apply only to their official capacity, acting for and representing the 
bank, and was necessarily intended to be and was in law a bond or obliga- 
tion in favor of the bank. To have taken it in favor of themselves indi- 
vidually would have been bad faith and without legal effect under the 
circumstances. The matter is so plain to us that we can not see how it 
can be considered that the contracting parties intended to make an obli- 
gation in favor of any other than the bank, a corporation acting through 
its proper officers, and for its interest. 

It is therefore ordered that the judgment appealed from be reversed, 
the exceptions overruled, and the cause remanded to be proceeded in 
according to law. Costs of appeal to be paid by appellees, 
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No. 6218. 
Scuoot Directors, EtTc., vs. R. K. ANDERSON, ADMINISTRATOR, ET AL. 


The plaintiffs have authority to prosecute this suit. ‘They sue in behalf of the schools 
and the inhabitants of the parish, and derive their authority from act No. 121 of 
1861. 

This is an ordinary action to dissolve a sale and recover rents, and defendants are 
duly cited. The portion of the petition in the nature of a rule to show cause 
was not acted on. 

There is a cause of action fully set out. The demand to dissolve is one well known 
to our bar. 

This is not an action of rescission, and is notin the cases provided for as contem- 
plated by the article 1912, R. C. C. 

The action for a dissolution, when a suit is necessary to enforce the resolutory con- 
- dition, is a putting in mora, as it may be met by paying the price, and the judge 
may even grant a delay for such a purpose. 

When the purchaser fails to comply with his engagements, the resolutory condition 
implied in all commutation contracts takes effect, and the seller has the right 
to sue for a dissolution of the sale. 

The defense that, because the notes given as evidence of the price are prescribed, 
the action to dissolve is also prescribed, can not be considered as well founded. 

The resolutory action is prescribed only by ten years, and the prescription of notes 
given as evidence of the price does not affect that right of action, the right to 
dissolve not being an accessory to but different from the right to enforce the 
payment of the price, having its origin in the failure to pay the price, and rest- 
ing on the principle of justice that the vendee should not retain both the thing 
and the price. 

A restitution in infegrum must be made, The yendor returns the portion of the 
price paid, with interest from the date of payment, and the vendee returns the 
thing with its revenues. 

The judge a quo properly allowed compensation for improvements to offset rents 
pro tanto, but erred in allowing interest on the rents, as it was not asked for. 
As considerable time has elapsed since the delay up to which the judge a quo 
allowed rent, this court will give the rent up to the date of delivery of the prop- 
erty. 


I yrs from the Thirteenth Judicial District Court, parish of Carroll. 
Hough, J. E. H. Farrar, Montgomery & Deloney, for plaintiffs and 


appellees. Leonard & Kennedy, for defendants and appellants. 


On Motion to Dismiss. 


HoweE.L, J. The plaintiffs sue to dissolve the sale of a sixteenth sec- 
tion to the ancestor of the defendants on the sixteenth of March, 1851, 
on the ground of non-payment of the price, and to recover rent from 
date of sale to date of its restoration at the rate of $1250 per annum. 
The following exceptions were filed: 

First—That the plaintiffs are without authority to prosecute this suit. 

Second—That the suit of plaintiffs is a proceeding unknown to the 
law, being neither a rule nor an ordinary action. 

Third—That plaintiffs’ petition discloses no cause of action. 

Fourth—That.the.court,bas no authority. to revise its own judgment 
after the time at which it was rendered except by action of nullity or 
rescission. 

Which were overruled. 
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The defense is: 

First—That defendants have not been put in default for the payment 
of the price. 

Second—Prescription of five and ten years; and 

Third—A demand for improvements and the portion of the price paid 
in case of dissolution. 

Judgment was rendered dissolving the sale, giving rent at specified 
rates during different periods for the cultivated land, with interest there- 
on, and crediting the amount with the cash payments with interest, and 
the cost of clearing land, and making ditches and levees, leaving a bal- 
ance of $3852 90 in favor of plaintiffs, and defendants appealed. 

First exception. Plaintiffs sue in behalf of the schools and the in- 
habitants of the parish, and derive their authority from act No. 121 of 
1861. 

Second—This is an ordinary action to dissolve a sale and recover rents, 
and defendants were duly cited. The portion of the petition in the na- 
ture of a rule to show cause was not acted on. 

Third—There is a cause of action fully set out. The demand to dis- 
solve is one well known to our law. 

Fourth—The demand to revise or review a former judgment of dis- 
missal was abandoned. 

The exceptions were properly overruled. 


ON THE MERITS. 


I. As to default. Defendants base this defense on article 1912, R. C. 
C., which is in these words: “The effects of being put in default are not , 
only that, in contracts to give, the thing, which is the object of the stipu- 
lation, is at the risk of the person in default, but in the cases hereinafter 
provided for it is a prerequisite to the recovery of damages, and of prof- 
its and fruits, or to the rescission of a contract.” 

This is not an action of rescission, and is not in the cases provided for 
as contemplated by the article. The action for a dissolution, where a 
suit is necessary to enforce the resolutory condition, is a putting in mora, 
as it may be met by paying the price, and the judge may even grant a 
delay for such purpose. Arts. 2047, 2562. In George vs. Knox, 23 An. 
355, we said: “The note maturing on the first of March, 1858, was not 
paid. At that moment, the purchaser having failed to comply with his 
engagements, the resolutory condition implied in all commutative con- 
tracts took effect, and the seller had the right to sue for the dissolution 
of the sale.” 

IL. Prescription. It is urged that because the notes given as evidence 
of the price are prescribed the action to dissolve is.also -preséribed. 

This identical question was presented in the case of Templeman vs. 
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Pegars, 24 An. 537, and was decided adversely to the pretensions of de- 
fendants. The considerations and arguments urged in this case have 
failed to work a change in our views of the question. We adhere to the 
opinion that the resolutory action is prescribed by ten years, and that 
the prescription of the notes given as evidence of the price does not 
affect that right of action, the right to dissolve not being an accessory 
to but different from the right to enforce the payment of the price, hav- 
ing its origin in the failure to pay the price, and resting on the principle 
of justice that the vendee should not retain both the thing and the price. 

III. Revenues and improvements. A restitutio in integrum must be 
made. The vendor returns the portion of the price paid, with interest 
from the date of payment, and the vendee returns the thing with its 
revenues. 

The evidence on these points is conflicting, and we are inclined to 
adopt the estimate of the district judge, who followed the rule first sug- 
gested, and properly allowed compensation for improvements to offset 
the rents pro tanto; but he erred in allowing interest on the rent, as it 
was not asked for. In this respect his decree will be amended. And as 
considerable time has elapsed since the date up to which he allowed 
rent, we will give the rent up to date of delivery of the property. 

It is therefore ordered that the judgment appealed from be amended 
by striking therefrom the interest allowed on the annual rents, leaving 
the balance of $1016, instead of $3852 90, due plaintiffs. It is further 
ordered that plaintiffs recover rent on sixty acres of land at eight dollars 
per acre from 1875, as calculated in the judgment, to date of delivery to 
plaintiffs; and that as thus amended the said judgment be affirmed, ap- 
pellees to pay costs of appeal. 


Wyty, J., dissenting. In this case the important question is, can the 
seller demand the dissolution of the sale for non-payment of the price 
after delaying the action till all the notes evidencing the price have been 
discharged by prescription. The precise question was presented to this 
court in the case of Templeman vs. Pegars, 24 An. 537. The majority of 
the court held the affirmative of the proposition. I dissented. I adhere 
to the opinion delivered by me in that case. 

The resolution of the sale can not be demanded unless the buyer is in 
-default for the price. Here there is no obligation on the buyer to pay 
the price. He has been legally discharged from that obligation. How 
can one be in default for non-payment of the price when he has been 
legally discharged from the performance of that duty ? 

Default implies a dereliction of duty. To succeed in avoiding the sale, 
it seems to me, plaintiff must show that defendant is derelict in discharg- 
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ing the duty of buyer—that he is in default for non-payment of the price. 
Revised Code, 2549, 2561. 

I can not conceive that the defendant was in default when this suit was 
brought, because the obligation to pay the price was discharged in one 
of the legal modes of discharging obligations. An obligation discharged 
by prescription or novation or voluntary remission or compensation is 
as thoroughly extinct as if discharged by payment or the enforcement of 
the dissolving condition. ; 

As the buyer, in this case, is discharged from his obligation arising 
from the sale by prescription, I fail to perceive that there is any cause of 
-action against him; there remains no obligation to be discharged by the 
effect of the dissolving condition, unless we assume the absurdity that 
the law exacts more than one discharge of a legal obligation. 

“The obligations of the buyer are: 

“ First—To pay the price of sale. 

“Second—To reveive delivery of the thing, and to remove it, if it be an 
object which requires removal, and to indemnify the seller for what he 
has expended in preserving it for him.” 

Revised Code, 2549. 

“Tf the buyer does not pay the price, the seller may sue to dissolve the 
sale.” Revised Code, 2561. 

“The prescription by which debts are released is a peremptory and 
perpetual bar to every species of action, real or personal, when the cred- 
-itor has been silent for a certain time without urging his claim.” Re- 
vised Code, 3459. 

In the case at bar the thing having been delivered, the only obligation 
of the buyer was to pay the price; from this obligation he was legally re- 
leased by the silence of the seller for a period exceeding five years. In 
my opinion, itis an utter absurdity to permit the enforcement of the dis- 
solving condition, or any other remedy, to an obligation that has been 
legally discharged. There can be no remedy to an obligation which has. 
ceased to exist. 

The buyer is under no legal obligation to the seller; the law has re- 
leased him; yet the court, in effect, says, because you (the buyer) are in 
default for the price, because your obligation exists and has not been 
satisfied, you are required and condemned to restore the thing to the 
seller; you are discharged, and you are not discharged; the law has re- 
leased you fully from your obligation to the seller, yet you are bound to 

-him; you must execute the contract, notwithstanding the law has re- 
leased you from so doing. The logic of the argument surpasses my com- 
prehension. 

I therefore dissent in this case. 

Rehearing refused. 
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No. 5475. 
Succession OF FRancors BouGeRe. 


It not appearing that the heirs who have appealed have acquiesced in any manner 
in the judgment appealed from, unless the mere fact of their not having applied 
for asuspensive appeal is acquiescence, which it is not, the application they 
made within a year was in time, for within that time they had a right to appeal. 

As to those appellants who are married women, they appear through their attorney 
in fact, who was duly authorized by them, and they were authorized by their 
husbands to grant the power of attorney. The mandate gives to the mandatary 
power to appear in all courts of justice for the purpose of defending their in- 
terests. They are therefore properly before the court. 

Filleul is not entitled to any thing as legatee under the testator’s will. The testator 
bequeathed a blank sum to Filleul. This was leaving him no certain sum of 
money, not even any money at all. He may have intended to do so, but what his 
intentions were it is impossible to tell. If he intended to bequeath a sum, what 
was it? How can it be ascertained? An arbitrary power in such matter is dis- 
claimed by the court. The law gives no authority to fix the amount of a legacy 
which has not been determined by the testator. All that can be said in regard 
to Filleul is that the testator has changed his mind, and that, at all events, he 
made no legacy. 

It has been held that a discharge under the bankrupt law does not release one from 
the obligation to collate. Upon the same principle the heir can not plead 
against collation that the debt which he owes is prescribed. 

If the parties were claiming simply as heirs of the deceased, being collaterals, they 
could not be forced to collate. But they do not claim as heirs. They claim 
under the will. They must therefore take according tothe terms of the will. 

Now, the will provides that the donations which the testator may have made to his 
heirs, as well as the debts and other advances which they owe him, shall be 
brought into his succession, in order that the three branches of his heirs may 
be placed upon a footing of perfect equality. 

Alphonse, now deceased, was one of the three branches. In order that the provis- 
ions of the will should be carried out, it was necessary that he should collate 
what he owed. His children can have no greater rights or interest in the suc- 
eession of which he formed a branch than he had. He would have been obliged 
to collate. So are they. 


PPEAL from the Parish Court, parish of St. Charles. Durapau, J. 
E. Bermudez & C. F. Claiborne, A. J. Villeré, and Ernest Morel, for 
appellants. £. Filleul, Alfred Phillips & Brieugne, for appellees. 


On Morton To Dtsmiss. 


Luverne, C. J. The appellee moves to dismiss the appeals in this 
case, on the grounds following, to wit: 

First—That the appellants have voluntarily executed the judgment 
appealed from, and have voluntarily acquiesced in and ratified its execu- 
tion, as per affidavit and exhibits annexed to and made part of this mo- 
tion. 

Second—That all the parties, contradictorily with whom the judgment 
was rendered, had not been made parties to the appeal, and have not 
been cited. 

Third—That' the claim of Achille Bougére, Marguerite Bougére, and 
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Elie Bougére, has been settled since the appeal was granted, as per affi- 
davit and exhibits hereunto annexed. 

Fourth—That the appeal was granted to Achille Bougére, Marguerite 
Bougére, and Elie Bougére upon the condition that they should furnish 
bond and security in the sum of two hundred and fifty dollars; that they 
never furnished such bond, but settled their claim and acquiesced in the 
judgment. 

Fifth—That the appeal taken by Pelagie Mariette, wife of Cerisier, 
Zénide Gauthier, wife of H. Jordan, and Josephine Desportes, wife of 
Pierre Peirault, who all reside in France, should be dismissed, because 
their husbands are not in court, have not joined in said appeals, and 
there is no evidence of record indicating that said appellants are acting 
with the assistance of their said husbands or of the court. 

Sixth—That the appeal of Mrs. Julie Boé should be dismissed, because 
she can not appeal from a judgment of the honorable the Supreme Court 
of the State already rendered in this suit heretofore, by which it was 
finally decided that she is without interest or capacity to stand in judg- 
ment in this succession. 

The executor rendered an account, which was homologated. In it he 
had made a distribution or partition of the property among the legatees, 
after paying creditors. Some time after this judgment Elie, Marguerite, 
and Achille Bougére obtained an order for a suspensive appeal, but they 
subsequently received from the executor their shares or amounts ad- 
judged to them by the judgment; others of the heirs or legatees also re- 
ceived their shares under the judgment. The heirs were all parties to 
the judgment, and they knew that the executor had been ordered to pay 
the creditors and legatees, and after the judgment had been to a great 
extent executed they should not be allowed to appeal from a judgment 
which they have permitted to be executed. In the succession of Egana 
this court said: “It can not be controverted that, under the laws and 
jurisprudence of this State, the party who voluntarily executes, either 
partially or in toto, a judgment rendered for or against him, or who vol- 
untarily acquiesces in or ratifies, either partially or in toto, the execution 
of that judgment, is not permitted to appeal from it.” 18 An. 62, and 
cases there cited. 

This judgment is an entirety, and it has been acquiesced in and par- 
tially executed. 

As to Mrs. Boé, this court decided in a case reported in 26 An. p. 127, 
that she had no standing in court. The proceeding in the Second Dis- 
trict Court of New Orleans, in which she was recognized as presumptive 
heir, was unauthorized, as the person, whose heir she claimed to be, never 
resided in this State and never owned any property in it. 

It is therefore ordered that the appeal be dismissed with costs, 
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Mr. Justice Wyly concurs in this opinion as relates to the appeal of 
Mrs. Boé, and dissents as to the rest. 


Morean, J. I concur with reference to the acquiescence, but I dissent 
as to the decree as it affects Mrs.. Boé, and will file my reasons hereafter. 


ON THE MERITs. 


Morean, J. When this case was first submitted. we dismissed the ap- 
peal as regards Mrs. Boé on the ground that she had no standing in 
court, and because the proceeding in the Second District Court of New 
Orleans, by which she was recognized as presumptive heir of her father 
was unauthorized, as the person, whose heir she claims to be, never re- 
sided in the State and never owned any property in it. 

As to all the other opponents, we dismissed their appeals because we 
found that they had either acquiesced in the judgment, or had not ap- 
pealed suspensively therefrom. No suspensive appeal was asked for by 
any of the parties ininterest. But Pelagie Mariette, Desiré Desportes, L. 
M. Louise. Desportes, Josephine D. Péirault, Rosalie Mariette, Jacque 
Mariette, Zénide Gauthier, and Victorine Gauthier, all descendants of the 
two branches of heirs, Jeanne Bougére and Marguerite Bougére, ap- 
pealed within ten days after the judgment was rendered, and the heirs of 
Alphonse Bougére appealed within a year after the judgment was ren- 
dered. These heirs do not appear to have acquiesced in the judgment 
in any manner, unless the mere fact of their not having applied for a sus- 
pensive appeal is an acquiescence. We are of opinion that it is not. 
The first named of these parties applied for and were granted an appeal 
within the time required by law for a suspensive appeal, and they all ap- 
plied for and were granted an appeal within a year after the judgment 
was rendered. We think that the application having been made within 
a year, it was in time, for within that time they had the right to appeal. 
It was these parties who applied for a rehearing, and it was in their 
favor that a rehearing was granted. We will consider the case only as 
it regards their rights. As to them it is moved to dismiss the appeal on 
two grounds: 

First—Because all the parties contradictorily with whom the judgment 
was rendered were not made parties to the appeal and have not been 
cited; and, 

Second—Because some of the appellants are married women, and their 
appeals were taken without the authorization of their husbands. 

_ As regards the representatives of Jeanne Bougére and Marguerite 

Bougére, all the parties in interest opposed to them, except the executor, 

accepted service of the petition of appeal. The executor does not allege 
54 
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that he is not properly before the court. All he etentet in this connection 
is acquiescence. We have decided that there was no acquiescence, con- 
sequently there is no ground to dismiss their appeal. 

As to those appellants who are married women, they appear through 
their attorney in fact, Lewis Breton, who was duly authorized by them, 
and who were authorized by their husbands to grant the power of attor- 
ney. The mandate gives to the mandatory the power to appear in all 
courts of justice for the purpose of defending their interests. They are, 
therefore, properly before the court. 

The motion to dismiss the appeal of the parties who are now before 
us is denied. 

Francois Bougére died on the twenty-fourth of August, 1873. He had 
no forced heirs. He left a will in the olographic form, which was duly 
proved and admitted to probate. He appointed E. Filleul executor, 
who was confirmed as such. 

The will is dated thirtieth April, 1866. It is written in the French 
language. We translate it as follows: 

“My name is Francois Bougére; I was born at Anges, France; I am 
sixty-eight years old; my father and mother are long since dead; I have 
never been married. 

“T give and bequeath unto Mr. Edward Filleul, lawyer, the sum of 
——. lIappoint Mr. Edward Filleul, lawyer, my testamentary executor, 
and I desire that he take the commission which the law allows, over and 
above the legacy which I make him. 

“T institute as my heirs and universal legatees, each for one-third: 

“ First—My sister, Widow Mariette, living in Anges, France. 

“ Second—My brother, Réné Bougére, living at Brissac, France. 

“Third—My sister, Widow Gauthier, living at Anges, France. 

“My will is that my succession shall be divided only among the heirs 
named in this testament, and that all those who are not named in it shall 
be excluded. 

“IT wish my succession to be divided between these three branches of 
heirs, according to the rules established by the Civil Code of, Louisiana, 
which regulate intestate successions, so that each of these three branches 
of heirs have an equal part. 

“The donations which I have made to my heirs, as well as the debts 
and advances which they owe me, shall be brought back in my succes- 
sion, adding thereto.the interest on the debts and advances due, or the 
estimated value of the donations, so that my executor may estimate 
what each branch has received during my life, and what it should re- 
ceive after my death, in order that the three branches of heirs may be 
placed upon a footing of perfect equality.” 

After administering upon the estate, the executor filed his account. 
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In this account he seeks to distribute the succession, and he divides it 
into four equal parts; one of these parts he claims. As regards his own 
pretensions, he is opposed by all the instituted heirs, and they appeal 
from the judgment which decided in his favor. 

The first question, then, to be determined is whether Filleul is entitled 
to any thing under the will as legatee. We do not see how we can af- 
firm the judgment of the parish court without making, in part, at least, 
a will for Francois Bougére. He certainly left Filleul no sum of money. 
He may have intended to do, but what his intentions were we can not 
tell. If he intended to leave him any thing, what was the sum? How 
are we to ascertain it? Can we fix it, as he could have done, arbitrarily? 
Then we could dispose of his entire estate and leave his instituted heirs 
nothing. Or we could cut them off with a shilling, or give them what 
our caprice would dictate. We disclaim any such power. What we are 
called upon here is not to interpret the meaning of a particular clause in 
a will, but we are asked to fix the amount of a legacy which has not 
been fixed by the testator. For this, we think, the law gives no warrant. 
But the executor contends that inasmuch as the testator declared that 
he wished his instituted heirs to take in conformity with the rules 
laid down in the Civil Code with regard to intestate successions; and in- 
asmuch as he died leaving four heirs, one of whom he had excluded, 
therefore he, Filleul, must be considered as standing in the place of the 
excluded heir, and take the share he would have been entitled to in the 
absence of a will. This would be dividing the estate equally between 
the instituted heirs and the legatee. There is nothing in the will which 
would justify such an interpretation. If the testator had intended that 
his succession should have been thus divided, he would have said so. 
There is nothing to show that he intended such a division, for he speaks 
of Filleul as a legatee, institutes the parties named as his exclusive 
heirs, and provides that, after paying the debts and legacies, his estate 
shall be divided equally among the heirs named. All that can be said 
as regards Filleul is, that the testator may have intended to make him 
a legatee, but that he changed his mind. At all events, he did not. 

We come now to the opposition of the minor heirs of Alphonse Bou- 
gére. His children inherit from him. In his turn he inherits from his 
father. His father is one of the instituted heirs of Francois Bougére. 

The will, as we have seen, provides that the donations which the testa- 
tor had made to his heirs, as well as the debts and advances which they 
owe him, are to be brought back into his succession, so that his executor 
may know what each branch had received and what it should receive 
after his death, in order that the three branches of heirs may be placed 
upon a footing of perfect equality. 

No debt was due by Réné Bougére, the instituted heir, to Francois 
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-Bougére, testator. Frangois held the notes of Alphonse. Alphonseis dead. 
His children say the debt which their father owed is prescribed; that © 
Francois could not have collected it, and, therefore, it can not be collated. 
That Alphonse, if alive, could have been forced to collate, is, we think, 
clear. It has been held that a discharge under the bankrupt law does 
not release an heir from the obligation to collate. Succession of Cucullu, 
9 An. 96. Upon the same principle the heir can not plead against colla- 
tion that the debt which he owes is prescribed. 

It is, however, urged that the obligation of collating is confined to 
children, or descendants succeeding to their fathers and mothers, or 
other descendants, whether ab intestato, or by virtue of a testament. 
This is the textual provision of the Code, article 1235. If, then, the 
parties before us were claiming simply as heirs of the deceased, being 
collaterals, they could not be forced to collate. But they do not 
claim as heirs. They claim under the will. They must, therefore, take 
according to the terms of the will. Now the will provides that the dona- 
tions which the testator may have made to his heirs, as well as the 
debts and advances which they owe him, shall be brought into his suc- 
cession, in order that the three branches of his heirs may be placed upon 
a footing of perfect equality. Alphonse was one of these branches. In 
order that the provisions of the will should be carried out, it was neces- 
sary that he should collate what he owed. His children can have no 
greater rights or interest in the succession of which he formed a branch 
than he had. He would have been obliged to collate. So are they. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the parish court,'as regards the opposition of Pélagie Mariette, Desiré Des- 
portes, L. M. Louise Desportes, Josephine D. Péirault, Rosalie Mariette, 
Jacque Mariette, Zénide Gauthier, and Victorine Gauthier, be reversed, 
in so far as it gives to E. Filleul any portion of the succession of Fran- 
gois Bougére, and that it be affirmed as to the balance of their opposi- 
tion. It is further ordered, adjudged, and decreed that the judgment in 
so far as it relates to the opposition of the heirs of Alphonse Bougére be 
affirmed. And as thus amended it is ordered that the judgment of the 
parish court be affirmed, the succession to pay the costs. 
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No. 5980. 
JuLES Lapene & L. F. Jacks vs. D. C. McCan & Son Et AL. 


Notice of judgment must be given to the defendant in execution three days previous 
to the advertisement. This notice has not been given to Lapene, one of the 
plaintiffs in injunction. It has been held that the non-observance of this re- 
quisite of the law vitiates the sale of property under execution. If the sale for 
the want of this formality isto be declared void, it follows that the sale can be 
prevented for the same reason. 

It is contended for defendants that judicial process can not be enjoined on a mere 
irregularity in the mode of its execution. It is not a mere irregularity which is 
complained of here. Plaintiff sets up what has been decided to be an absolute 
nullity. 

Proper notice of seizure was given to Jacks, but notice to Jacks did not fulfill the 
requirements of the law, as to notice to Lapene. Service of notice of seizure on 
Lapene’s partner is no notice to Lapene. The partnership existing between 
them was an ordinary partnership. Jacks was not Lapene’s agent. 

That the defendants in this case considered Lapene entitled to notice is shown by 
the fact that they caused him to be notified. The only difficulty is, that the notice 
was not given as required by law. 

Because the judgment against Lapene & Jacks was in solido, it does not follow that 
notice to Jacks was notice to Lapene. He might have owned other property be- 
sides the property seized. If so, he had the unquestionable right to point out 
such property, to satisfy the judgment which was about to be executed against 
him, or he might have been willing to pay it. 

It does not matter that the property seized was partnership property. Lapene’s in- 
terest in it was to be sold. His property was to be taken from him, and notice 
to him of that fact was prerequisite. 

Animals and utensils attached to a plantation and manufactories, and such articles 
as can not be easily removed, must be sold on the spot where they were taken, 
on the day and hour appointed by the sheriff. 

Mares used exclusively under the saddle and in harness, and not in the cultivation 
of the plantation, can not be considered as part of the realty. 

The evidence is satisfactory that the boilers could be removed without damage to 
the sugar-house, and therefore it was not necessary that the whole property 
should be sold under the separate appraisement of the boilers. 

As to the question of the vendor’s privilege on the boilers, it is res judicata, it being 
settled by the judgment which is now stayed by this injunction and which de- 
creed the privilege. The question can not be re-opened. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J, 
tA. Sambola & Ducros, for plaintiffs and appellants. E. Howard McCaleb, 
for defendants and appellees. 

Mora@an, J. Lapene & Jacks owna plantation in the parish of Plaque- 
mines. Lapene resides in New Orleans, Jacks resides on the plantation. 
They contracted with D.C. McCan & Son to furnish them with four 
boilers, for the use of their plantation, and gave their notes in payment 
therefor. The notes were not paid at maturity. McCan & Son sued on 
them and obtained judgment against the makers, in solido, with privi-* 
lege on the boilers. 

Under this judgment they issued execution and seized the boilers and 
two mares, which were advertised to be sold on the plantation. Lapene 
& Jacks enjoin the sale on the grounds: 
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First—Because the property seized was advertised for sale before any 
notice of seizure was served on Lapene. 

Second—Because the sale is advertised to take place on the plantation 
instead of at the court-house. 

Third—Because the mares are worked on, and attached to, the plan- 
tation, and can not be seized and sold apart therefrom, they forming a 
part thereof. 

Fourth—That the boilers in question are attached with brick and cem- 
ent to the sugar-house: that said adhesion is the result of work per- 
formed by, or with the consent of, the parties seizing; that the boilers 
form part of the realty, and that whatever privilege may exist thereon, 
if any, can be exercised only by seizing the whole property, and apprais- 
ing separately the property on the one hand and the boilers on the other 
prior to the sale thereof. 

As regards Lapene, we think the injunction properly issued. Notice of 
seizure must be given to the defendant in execution three days previous to 
the advertisement. C. P. 654, 655. This notice was not given to Lapene. 
It has been held that the non-observance of this requisite of the law 
vitiates the sale of property under execution. Grant vs. Walden, 6 L. 
630, If the sale, for the want of this formality is to be declared void, it 
follows that the sale can be prevented for the same reason. 

Counsel for defendants has referred us to authority sustaining the 
position that judicial process can not be enjoined on a mere irregularity 
in the mode of its execution. It is not a mere irregularity which is com- 
plained of here. Plaintiff sets up what has been decided to be an abso- 
lute nullity. Proper notice of seizure was given to Jacks, and plaintiffs 
contend that notice to Jacks fulfilled the requirements of the law as to 
notice to Lapene. We do not agree with him. Service of notice of seiz- 
ure on Lapene’s partner, Jacks, was no notice to Lapene. The partner- 
ship existing between them was an ordinary partnership. Jacks was 
not Lapene’s agent. Defendants rely upon the case of Walker vs. Allen, 
19 La. 311. But in that case the defendant was the agent of his co-de- 
fendant, and’ held his power of attorney, which authorized him to act as 
his agent at the sale of their common property, which was to be sold 
under execution to pay their common debt. That the defendants in this. 
case considered Lapene entitled to notice is shown by the fact that 
they caused him to be notified. The only difficulty is that the notice 
was not given as required by law. 

Neither do we think that because the judgment against Lapene & 
Jacks was in solido, notice to Jacks was notice to Lapene, as is contended. 
Lapene might have owned other property besides the property seized. 
If so, he had the unquestionable right to point. out such property to 
satisfy the judgment which was about to be executed against him. He 
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might have paid or been willing to pay the judgment. Nothing of this 
was possible to him, unless he paid voluntarily, except after notice of 
seizure. Neither does it matter that the property seized was partner- 
ship property. Lapene’s interest in it was tobesold. His property was 
to be taken from him, and notice to him of that fact was a prerequisite. 

The case of Jacks is different. He was properly notified of the seiz- 
ure. As to him, his defense is comprised in the second, third, and fourth 
grounds which have been quoted above. Animals and utensils attached 
to a plantation and manufactories, and such articles as can not be easily 
removed, must be sold on the spot where they were taken, on the day 
and hour appointed for this purpose by the sheriff. C. P., 666. This ob- 
jection is answered by the article referred to. 

As to the mares, we do not find that they were used in such a manner 
as to make them form, in contemplation of law, a part of the realty. 
They were used exclusively under the saddle and in harness, and not in 
the cultivation of the plantation. 

As regards the boilers, it is contended in argument that they are at- 
tached to the sugar-house by bricks and mortar, and that they are there- 
by exempt from the privilege which originally existed in favor of the 
vendor. But this question was settled by the judgment which is now 
stayed by this injunction. That judgment decreed the privilege, and 
that decree has now the authority of the thing adjudged. But that de- 
cree did not provide how the judgment should be executed. By the 
pleadings the question of privilege is not raised, as will be seen by a 
perusal of the fourth ground upon which the injunction was applied for. 
The question for us to determine is not whether any privilege exists, but 
whether the boilers can be sold separately from the building to which 
they are attached, whether the whole property should not have been 
seized, appraising the property and the boilers separate? The evidence 
satisfies us that the boilers can be removed without damage to the sugar- 
house, and, therefore, that it was not necessary that the whole property 
should be sold under a separate appraisement of the boilers. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court as regards Lapene be avoided, annulled, and reversed, 
and that the injunction as to him be reinstated and made perpetual. As 
regards the defendant, Jacks, it is ordered that the judgment of the dis- 
trict court be affirmed with costs. 


Wyty, J., concurring. Defendants, D.C. McCan & Son, obtain judg- 
ment against plaintiffs for $3507 38, “with vendor’s privilege on four 
boilers furnished to, and now situated on, the Monsecour’s plantation in 
the parish of Plaquemines.” Plaintiffs were planting partners on said 
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plantation. Execution issued, and the sheriff seized the four boilers and 
also two mares on said plantation and advertised them for sale on the 
third of April. Plaintiffs enjoined the sale on the following grounds: 

First—Because the property was advertised for sale before notice of 
seizure was served on Jules Lapene, one of the partners. ‘ 

Second—Because the sale was advertised to take place on the Monse- 
cour’s plantation, instead of at the court-house. 

Third—Because the two mares are attached to the plantation, used in 
its cultivation, and can not be sold separately. 

Fourth— Because the boilers are attached by bricks and cement to the 
sugar-house, they form a part thereof, and can not be sold separately 
from the plantation. 

As plaintiffs are ordinary partners, notice of seizure should be given 
to each in order to make a valid sale of his share of the property seized. 
Lapene was not notified of the seizure till the twentieth or twenty-second 
of March, and the sale was advertised for the third day of April. He 
was entitled to three days notice of seizure and ten days advertisement, 
the property being movable. The delay allowed was not sufficient. The 
objection that Lapene was not properly made a party to the sale must 
be maintained. But this is no cause for his partner, J. L. Jacks, to com- 
plain and to sue out an injunction. The objection that the sale was to 
occur on the Monsecour plantation, where the property was seized, is 
not well founded. The four boilers are articles that could not easily be 
moved, and the sheriff was not required to divide the sale. C. P. 666. 
As to the third objection, I will remark the evidence shows that the two 
mares were not used'to cultivate the plantation; they were riding-horses 
and could be sold separately from the plantation. 

I agree with the district judge that defendants, having judgment with 
vendor’s privilege on the four boilers, could enforce it by seizing and 
selling the said boilers separately from the plantation. When they were 
set up at the sugar-house the vendor’s privilege was upon them, and I 
know of no law whereby the purchasers could destroy the privilege by 
using the property for the purpose it was adapted. I can not consent 
that a vendor’s privilege on a movable can be lost simply because the 
purchaser may use it on his plantation. If such were the case, the vend- 
or’s privilege would furnish but little security in an agricultural dis- 
trict. The law has not declared that the use of a movable by a pur- 
chaser shall destroy the vendor’s privilege. “Privileges become extinct: 

“ First—By the extinction of the thing subject to the privilege. 

“Second—By the creditor acquiring the thing subject to it. 

“ Third—By the extinction of the debt which gave birth to it. 

“ Fourth—By prescription.” 

Revised Code, 3277. 
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As defendants have a privilege upon the boilers as separate things, I 
see no reason why they may not sell them separately from the planta- 
tion. If they remain separate things, so that a privilege may rest upon 
them, they remain separate for the enforcement of such privilege. They 
can not be things, and not things. 

If they are movables, the vendor’s privilege is upon them; if they are 
part of the plantation, an immovable, there can be no vendor’s privilege, 
because defendants did not sell the plantation. Deferdants had a privi- 
lege upon them as movables when they sold them to plaintiffs, and that 
privilege has been recognized in the judgment sought to be executed. 
And that judgment can not be questioned now, nor can the inquiry be 
raised as to the existence of the privilege on these boilers, because de- 
fendants have set up the plea of res judicata. Defendants have the right 
to enforce their privilege by selling the things subject thereto. The 
plantation is not subject to the vendor’s privilege. The boilers, as sepa- 
rate things, are, and they may be, sold to satisfy the judgment of de- 
fendants. 

For the reasons stated, I therefore concur in the decree in this case. 


HowELL, J., dissents from the majority of the court on the question of 
notice to Lapene, one of the partners. I think notice to Jacks, at the 


domicile of the firm, was sufficient. 


No. 6259. 
JEAN DutrREY vs. BERTRAND LAGUENS. 


After the rendition of a judgment in favor of the plaintiff against defendant, the 
wife of said defendant died leaving minor children. of whom he became the 
tutor. Execution issued on the judgment, and plaintiff took a rule to show 
cause why certain mortgages should not be erased from the property seized. 
The defendant’s exception to the jurisdiction of the Fifth District Court, upon 
the ground that it is a succession matter, and must be determined by the Second 
District Court, can not be maintained. It is not strictly a succession matter, 
but simply a rule taken in a court out of which an execution issued, to show 
cause why certain mortgages which stood in the way of the judgment should 
not be erased. The Fifth District Court, which rendered the judgment, was the 
proper tribunal to pass upon all subjects relating to the execution thereof. 

The objection that this proceeding could not be by rule, but should be by direct ac- 
tion, is not well founded. ‘ 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
James Timony, for plaintiff and appellee. J: Meunier, for defendant 
and appellant. 
Morea, J. Plaintiff obtained judgment against the defendant. After 
the rendition of this judgment the wife of the defendant died, leaving 





754 SUPREME COURT OF LOUISIANA, 


Dutrey vs, Laguens. 


minor children. The defendant became by law their tutor. Execution 
issued on the judgment, and property was seized. It appears that the 
recorder of mortgages certifies that there exists on the property seized 
several mortgages, among them one in favor of the minors. 

Plaintiff took a rule on the mortgagees to show cause why the mort- 
gages should not be erased. 

The defendant, tutor, excepts to the jurisdiction of the Fifth District 
Court, upon the ground that it is a succession matter, and must be de- 
termined by the Second District Court. We think it was not, strictly 
speaking, a succession matter. It is simply a rule taken in a court out 
of which an execution issued, to show cause why certain mortgages which 
stood in the way of the judgment should not be erased. The Fifth Dis- 
trict Court, which rendered the judgment, was the proper tribunal to 
pass upon all subjects relating to the execution thereof. 

The second objection, is that the proceeding can not be by rule, but 
should be by direct action. Wethink the proceeding by rule was proper. 

As regards the mortgages in favor of A. Rochereau & Co. and Jean 
Taphil, the evidence shows that they have been discharged by payment 
of the debts which they were given to secure. 

As regards the minors’ mortgage, the record shows that by the mar- 
riage contract between their mother and father the defendant recognized 
that their mother had brought into marriage furniture amounting to one 
hundred dollars, and other property, consisting of notes, amounting to 
$2021, all of which was taken possession of by the defendant, and that 
the marriage contract was duly recorded on the sixth of October, 1860. 
The mortgage for those two amounts, therefore, rests in favor of the 
minors on the defendant’s property. 

The judgment appealed from, in so far as it regards A. Rochereau & 
Co. and Jean Taphil, is correct. As regards the minors’ mortgage it is 
wrong. 

It is therefore ordered that the judgment be affirmed as to Rochereau 
& Co. and Jean Taphil, and that as regards the minors’ mortgage it be 
avoided, annulled, and reversed, defendant to pay the costs in the dis- 
trict court; those of the appeal to be paid by the plaintiff. 


Wy1y, J., dissenting. Plaintiff, a judgment creditor of defendant, seized 
certain property belonging to him and took a rule in the Fifth District 
Court to cause the erasure of two general mortgages in favor of his 
minor children, whom he represents as natural tutor: 

First—The one resulting from the marriage contract with his deceased 
wife. 

Second—The one resulting from the tutorship of his minor children. 
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Defendant, in his capacity as tutor, excepted to the proceeding— 

First—That the court was without jurisdiction ratione persone in re- 
gard to the validity or existence of the mortgages owned by his minor 
children. 

Second—The proceeding by rule is unwarrantable; plaintiff must bring 
a direct action. 

Third—In a direct action defendant would establish the reality of the 
rights claimed for his children and the validity of their mortgages. 

The court maintained the rule and ordered the mortgages to be can- 
celed. Thereupon defendant appealed. 

I think the court erred. The Fifth District Court was without jurisdic- 
tion to determine the rights of the minors represented by plaintiff as 
natural tutor, or to inquire into the validity of the mortgages belonging 
to them. The Second District Court has exclusive jurisdiction of “all 
matters relative to minors.” Revised Statutes, section 2011. 

It is true, a judgment creditor of the community need not pursue his 
rights in the succession of a wife, but may seize, under execution, com- 
munity property to satisfy his judgment. Still, if he desires the mort- 
gages of minors bearing on that property erased, he must apply to the 
court having jurisdiction of minors or matters relating to them. 

I therefore dissent in this case. 

Rehearing refused. 


No. 4886. 
SUCCESSION OF RicHarD CoNDON. 


Appellant, who has bought at public auction a lot of ground belonging to the suc- 
eession of Richard Condon, having refused to comply with his bid after due 
demand to accept the deed and comply with the termsof the sale, the natural 
tutrix took this rule requiring him to take the title and pay the price, or, in de- 
fault thereof, praying that the property be sold at his risk and expense. The 
court below made the rule absolute, and the purchaser, McMahon, has appealed. 

The judge a quo did not err. The only interest the appellant has is to require a 
good title. The property was sold to pay debts by order of a court having juris- 
diction of thesuccession. It is well settied that under such circumstances the 
purchaser gets a good title, all incumbrances being transferred from the thing 
sold to the proceeds, which were under control of the court. 


| ee from the Second District Court, parish of Orleans. Tissot, J, 
McGloin & Nixon, for plaintiff on rule and appellee. Fellows & Mills, 
for defendant and appellant. 

Wyty, J. This succession was administered by the surviving widow 
as natural tutrix. 

In June, 1873, a sale was made. by order of court, -on-the advice of a 
family meeting, of a lot of ground and improvements on Magazine 





756 SUPREME COURT OF LOUISIANA, 


Succession of Condon. 


street belonging to said succession, and Thomas McMahon became the 
purchaser for ninety-five hundred dollars. Having refused to comply 
’ with his bid after due demand to accept the deed and comply with the 
terms of sale, the natural tutrix took this rule requiring him to take the 
title and pay the price, or, in default, that the property be sold at his 
risk and expense. The court made the rule absolute, and McMahon has 
appealed. 

The only interest appellant has is to require a good title. The prop- 
erty was sold to pay debts by order of a court having jurisdiction of the 
succession. It is well settled that under such circumstances the pur- 
chaser gets a good title, all incumbrances being transferred from the 
thing sold to the proceeds which are under the control of the court. 

Appellant has raised objections and discussed matters in which he has 
no interest. Out of abundance of caution the surviving widow and 
major heirs, who have only a residuary interest, have joined in the 
deed. Appellant is wholly without excuse for failing to comply with his 
bid. 

It is therefore ordered that the judgment herein making the rule ab- 
solute be affirmed with costs. 

Rehearing refused. 


No. 6004. 


City oF New ORLEANS vs. LAFAYETTE INSURANCE COMPANY. 


The sole ground upon which the Lafayette Insurance Company, defendant and ap- 
pellant, seeks a reversal of the judgment of the court a qua is, that it paid one 
thousand dollars for the year 1875 to the State, and that by the statutes of 1871, 
1872, and 1874 it is provided that the payment of this license by any insurance 
company should be deemed a full acauittance for all taxes imposed by State. 
parish, or municipal authority for the year for which said one thousand dollars 
are paid, except taxes on real estate owned by said company. 

To this it is correctly answered that under the constitution of 1868 the General As- 
sembly can not commute taxes, because article 118 prohibits the General Assem- 
bly from exempting property from taxation, except such as is actually used for 
school, church, or charitable purposes, and declares taxation shall be equal and 
uniform throughout the State, and all property shall be taxed in proportion to 
its value. 

This limitation upon the power of taxation given to the General Assembly pre- 
cludes the idea of the existence of power to commute taxes. 

The capital of an insurance company is its property? and by the constitution it 
must be taxed like the property of natural persons, in proportion to the value 
thereof. There can be no discrimination among the owners of property. There- 
fore the portions of the statutes relied on by defendant exempting insurance 


companies from taxation are repugnant to article 118 of the constitution and 
void. 


fi eomeps from the Superior District Court, parish of Orleans. Haw- 
kins, J. Samuel P. Blanc, Assistant City Attorney, for plaintiff and 
appellee. Alfred Shaw, for defendant and appellant. 
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Wyty, J. The city of New Orleans recovered judgment by ite, 
a default, after proper notice, against the Lafayette Insurance Company 
for seven hundred and fifty dollars for city taxes on its capital for the 
year 1875. From this judgment defendant appeals. 

The petition for injunction and other documents found in the tran- 
script, which are not part of the evidence, will not be noticed. 

The sole ground upon which appellant seeks a reversal of the judg- 
ment is, it paid a license of one thousand dollars for the year 1875 to 
the State, and by the statutes of 1871, 1872, and 1874 it is provided that 
the payment of this license-tax by an insurance company “shall be 
deemed a full acquittance for all taxes imposed by State, parish, or 
municipal authority for the year for which said one thousand dollars is 
paid, except taxes on real estate owed by said company.” In other 
words, the defense is the the payment of $1000 license under the law by 
an insurance company is a commutation of all taxes claimed by State or 
city on the capital of said insurance company for that year. 

To this the answer is, under the constitution of 1868, the General As- 
sembly can not commute taxes, because article 118 prohibits the Gen- 
eral Assembly from exempting property from taxation, except such as 
is actually used for church, school, or charitable purposes, and declares 
“taxation shall be equal and uniform throughout the State,” and “all 
property shall be taxed in proportion to its value.” This article restricts 
the exercise of the taxing power. Taxation must be equal and uniform 
and ad valorem upon all property throughout the State if levied for 
State purposes, or throughout the city if levied for city purposes. This 
requirement of the constitution is mandatory, and it precludes the exer- 
cise of the taxing power, except in the manner indicated. And this 
limitation upon the power of taxation given to the General Assembly 
precludes the idea of the existence of power to commute taxes. If the 
General Assembly can commute the taxes of one person, they may of 
another. Allinsurance companies do not own the same amount of capi- 
tal. One may have double the amount of another; yet if one thousand 
dollars be the commutation tax it will not be equal, uniform, and ad va- 
lorem on the property of insurance companies. If aninsurance company 
paying a license of one thousand dollars have a capital of one million of 
dollars, the burden of taxation will not fall so heavily on it as on a com- 
mercial firm having a like capital subject to all the State and city taxes 
levied thereon. The capital of an insurance company is its property; 
and by the constitution it must be taxed like the property of natural 
persons, in proportion to the value thereof. There can be no discrimina- 
tion among the owners of property where the power of taxation is em- 
ployed, because the constitution declares “all property shall be taxed in 
proportion to its value,” and “taxation shall be equal and uniform 
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throughout the State.” It also prohibits the exemption of property from 
taxation, except such as is actually used for church, school, or charitable 
purposes. Under previous constitutions it was held the General Assem- 
bly could exempt property from taxation, and power to exempt property 
from taxation included authority to commute taxes; for a commutation 
of taxes is an exemption from ordinary taxation conditioned upon pay- 
ment of a specified sum or other consideration. 

The decisions of this court under previous constitutions which per- 
mitted the General Assembly to exempt property from taxation, to the 
effect that the General Assembly may commute taxes, are not authority 
controlling this case arising under the constitution of 1868, which pro- 
hibits the exemption of property from taxation, except such as is actu- 
ally used for church, school, or charitable purposes. 

The case of the Louisiana State Lottery Company vs. City of New 
Orleans, 24 An. 86, cited by defendant, was not like the case now before 
the court. In that case the city claimed no taxes upon the capital of the 
Lottery Company. The controversy was whether said company was 
liable to take out a license from the city, or whether the city could de- 
mand a license from it. Of course there was no want of power in the 
General Assembly to agree, in consideration of a certain sum, to exempt 
said company from all licenses, State and municipal; because in regard 


to licenses there is no constitutional restriction or limitation. It is only 
in regard to taxes. What was said in that decision beyond the issue pre- 
sented by the pleadings was unnecessary and is not authoritative. 

Our conclusion is, those provisions of the statutes relied on by defend- 
ant, exempting insurance companies from taxation, are repugnant to 
article 118 of the constitution and void. 

Judgment affirmed. 


No. 6289. 
Mrs. F. C. Brenvenv vs. LEDA AND MATHILDE PRIEUR. 


The plaintiff, Mrs. Bienvenu, sues to annul a judgment against her while a married 
woman and to enjoin its execution, on the ground that it was obtained for a debt 
of her husband, which was assumed by her in contravention of a prohibitory 
law, on the occasion of a sale of the property now seized having been made to 
her by her husband in satisfaction of a judgment she had obtained against him. 
Writs of execution had been issued against husband and wife, and, partial pay- 
ments having at different times been made by Mrs. Bienvenu. delays were 
granted. After the death of her husband, another execution was issued like the 
preceding ones, whereupon this suit was brought, As no payment was shown to 
have been made after the plaintiff became sui juris, it follows that art. 612. C. P., 
and also art. 2272, R. C. C., second clause, do not apply to her, and she is not 
estopped from assailing the judgment, when, for the first time, it is sought to be 
enforced against her. 
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The act of sale from Bienvenu to his wife was null and void because of the assump- 
tion by the latter of the debts of the former, including the note held by these 
defendants. It follows that the judgment obtained by defendants against plain- 
tiff on said assumptions is null, as she can not be made to pay the debts of her 
husband or community. 

But as the sale to her was null, the title to the property did not pass from the hus- 
band, and she can not at the same time claim to be the owner of the property 
and exempt from liability on the assumption. The contract is not null as to the 
assumption and valid as to the transfer of the property. She therefore has no 
legal ground to enjoin the sale of property for a debt of her husband, which she 
was forbidden to assume. 

The wife should be released from all personal liability for the debt of the husband 
resting on the property, but the creditors should be allowed to enforce their 
mortgage as to the husband. When suit was instituted against her, she could 


have abandoned any claim tothe property and thus avoided the rendition of 
the judgment complained of. 


4 PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
A J. J. E. Austin, for plaintiff and appellee. A. Robert, for defend- 
ants and appellants. 

Howett, J. Plaintiff sues to annul a judgment obtained against her 
while a married woman, and to enjoin its execution, on the ground, among 
others, that it was obtained for a debt of her husband, which was as- 
sumed by her in contravention of a prohibitory law. The defense is ac- 
quiescence and partial payments, a special and general denial, and a 
demand for damages. 

The material facts are: Plaintiff obtained judgment of separation 
from her husband and for thesum of thirty-nine thousand dollars against 
him, with a mortgage in favor of married women. In satisfaction of 
this judgment the husband transferred property in the Third District of 
New Orleans, valued at $15,300, in consideration of which the sum of 
$4883 72 was credited on the judgment, and for the balance the wife as- 
sumed the payment, in place and stead of her husband, of certain notes 
secured by mortgage on the property sold. The defendants in this suit, 
being the holders of one of said notes for $3333 334, instituted the hy- 
pothecary action thereon against Mrs. Bienvenu and husband, the prayer 
being that “ Mrs. Fannie C. Oliver, wife of A. Bienvenu, and said A. Bien- 
venu, to assist his wife herein, be cited according to law; that after due 
proceedings had, judgment be rendered herein in favor of plaintiffs and 
against defendant” for the amount claimed, with vendor’s privilege and 
special motgage on the property described, or its proceeds. Citation 
issued to the wife and husband, all the formalities required in the hy- 
pothecary action were observed, and judgment rendered in these words: 
“Tt is ordered, adjudged, and decreed that the judgment by default 
herein entered on the ninth instant be now confirmed and made final; 
that plaintiffs do have and recover of defendants, Mrs. Fannie C. Oliver 
and her husband, Aristide Bienvenu, the sum of $3333 33}, with eight 
per cent per annum interest thereon from the: twenty-second of June, 
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1865, until paid, twenty dollars costs of copies of acts, and all costs of 
suit, the whole with vendor’s privilege and special mortgage on the prop- 
erty described in the petition and acts of sale herein. 

“ Rendered March 16, 1869. 

“ Signed March 20, 1869.” ‘ 

Copies of this judgment were served on each of the parties. Execu- 
tions were issued at different times, directing the sheriffin the usual 
form, by seizure and sale of the property, real and personal, rights, and 
credits of Mrs. Fannie C. Oliver and her husband, Aristide Bienvenu, to 
make the said sum, with vendor’s privilege and special mortgage on the 
property described in the writs. Upon these writs partial payments were 
made by Mrs. Bienvenu in 1869, 1871, and 1872, and delays were granted. 
In May, 1875, after the death of the husband, another execution issued 
in the same form, whereupon this suit was brought. 

The defendants, who appealed from a judgment against them, insist 
that the pluintiff is estopped from attacking their judgment, by reason 
of said payments and acquiescence, and cite article 612, C. P., which 
says: “The nullity of a judgment rendered against. a party without his 
having been cited, or by an incompetent judge, even if the formalities of 
law have been observed, may be demanded at any time, unless the de- 
fendant were present in the parish and yet suffered the judgment to be 
executed without opposing the same. 

“The same rule shall govern as regards a defendant not qualified to 
appear in a suit where judgment has been given against him, if he suffer 
the judgment to be executed against his property without opposing the 
same.” 

And also article 2272, R. C.C., second clause: “In default of an act 
of confirmation or ratification, it is sufficient that the obligation be vol- 
untarily executed subsequently to the period at which the obligation 
could have been validly confirmed or ratified.” 

As no payment is shown to have been made by the plaintiff after she 
became sui juris, these articles do not apply to her, and she is not 
estopped from assailing the judgment when, for the first time, it is sought 
to be enforced against her. 

- Under article 2397 of the Revised Civil Code, and the decisions in Spur- 
lock vs. Mainer, 1 An. 301, and Oliver vs. Dayries, 23 An. 439, the act of 
sale from A. Bienvenu to his wife was null, because of the assumption by 
the latter of the debts of the former, including the note held by these 
defendants. It follows that the judgment obtained by defendants against 
plaintiff on said assumption is null, the plaintiff being prohibited from 
making such assumption, and the judgment against her should be so de- 
clared in this proceeding, as she can not be made to pay the debt of her 
husband, or community. 
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But as the sale to her was null, the title to the property did not pass 
from the husband, and she can not at the same time claim to be the 
owner of the property and exempt from liability on the assumption. The 
contract is not null as to the assumption and valid as to the transfer of 
the property. She, therefore, has no legal ground to enjoin the sale of 
the property for a debt of her husband, which she was forbidden to as- 
sume. Not being the owner of the property, she has no interest in ques- 
tioning the right of the creditors to enforce their mortgage upon it for 
the debt of her husband. We have seen that the judgment in favor of 
the defendants was rendered against both wife and husband, and copies 
thereof served on each, and that the execution was issued against both. 
There is no one before us complaining of the regularity of the proceed- 
ing as against the husband, whose property is certainly liable for the 
debt held by the defendants in this case, and the wife can not be heard 
to enjoin the sale of the property as hers and deny the debt resting on it 
and assumed by her as a part of the price by which alone she could have 
acquired it. 

We think she should be relieved from all personal liability for the debt 
of the husband resting on the property, but the creditors should be al- 
lowed to enforce their mortgage as to the husband. When suit was in- 
stituted against her she could have abandoned any claim to the property, 
and thus avoided the rendition of the judgment complained of. 

It is therefore ordered that the judgment appealed from, so far it an- 
nuls the judgment against plaintiff herein, be affirmed, and that, so far 
as it perpetuates the injunction against the sale of the property subject 
to defendant’s mortgage, it be reversed, and the injunction dissolved with 
the costs thereof; costs of the lower court on the main demand to be paid 
by defendants and those of appeal by plaintiff. 


No. 6112. 
A. T. Porcue vs. Mrs. Emma Bopin Er AL. 


If, in this ease, the sale under the foreclosure of the mortgage containing the non- 
alienation clause dissolved the lease of the plaintiff, still this did not transfer to 
the purchasers the crop of corn which was fully matured and ready to be gath- 
ered, and which did not belong to the mortgage debtor, Indeed, the mortgage 
certificate read at the sale and copied in the deed of the purchasers showed that 
the corn belonged to plaintiff. The crop was made before there was a seizure. 
It was the property of the plaintiff, less one fourth due for rent, and his title 
could not be divested in a proceeding to which he was not a party. 

By the sale the purchasers acquired the property of the mortgage debtor, and the 
lessee had the right to remove his property, whether in the field or in the houses, 
from the leased premises, 
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The evident meaning of articles 465 and 466 of the Revised Code is, that where the 
crops belong to the owner of the plantation they form part of the immovable. 
and where it is seized, the fruits gathered or produced inure to the benefit of the 
seizing creditor. 


A crop raised on leased premises in no sense forms part of the immovable. It be- 
longs to the lessee, and may be sold by him, whether it he gathered or not, and it 
may be sold by his judgment creditors. 

Besides, the law, if literally construed, only gives the benefit of the fruits gathered 
or produced during seizure to the seizing creditor. Here it is the purchasers 
who claim the benefit. "The seizing creditor did not set up such aclaim either 
in the proceedings to foreciose the mortgage, or in the advertisement and sale. 
He took no proceeding contradictorily with plaintiff looking to the sale of the 
property of the latter. On the contrary, the evidence shows that the crop was 
not sold. Defendants should be satisfied to get what they purchased. No one 
should be permitted to enrich himself at the expense of another. 

PPEAL from the Fifteenth Judicial District Court, parish of Terre- 
A bonne. Beattie,J. Jury trial. N. H. Rightor and I. D. Moore, for 
plaintiff and appellant. Goode & Winder, for defendants and appellees. 

Wyty, J. Plaintiff leased in March, 1873, by act under private signa- 
ture and duly recorded, sixty arpents of land, being part of the planta- 
tion purchased by Mrs. Emma Bodin from F. 8. Geode, in June, 1868. 
Pending the lease, to wit: in August, 1873, the plantation was seized un- 
der foreclosure of the mortgage given to secure the purchase price, and 
it was sold in September following to the defendants, Bonvillain and Bur- 
guieres. 

The purchasers claimed the corn crop standing in the field leased to 
plaintiff, on the ground that the mortgage under which they purchased 
the property containing a non-alienation clause, the sale dissolved. the 
lease, and the standing crop, being a part of the plantation, passed to 
them by the sale. 

By the terms of the lease plaintiff was to give one fourth of the corn 
produced in payment of the rent. 

The contract of lease was mentioned in the mortgage certificate incor- 
porated in the deed to the purchasers. 

Plaintiff sues to be decreed the owner of three fourths of the corn, and 
he enjoins the defendants from gathering and appropriating the corn. 

Defendants, Bonvillain and Burguieres, caused the injunction to be re- 
leased on bond for one thousand dollars. 

The court below gave judgment on the verdict of a jury, nintieg 
plaintiff's demand and dismissing his suit. Plaintiff appeals. 

We think the court erred. If the sale under the foreclosure of the 
mortgage containing the non-alienation clause dissolved the lease, still 
this did not transfer to the purchasers the crop of corn, which was fully 
matured and ready to be gathered, and which did not belong to the mort- 
gage debtor. Indeed, the mortgage certificate read at the sale and 
copied in the deed to the purchasers showed that the corn belonged to 
plaintiff. The crop was made before there was a seizure. It was the 
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property of plaintiff, less one fourth due for rent, and his title could not 
be divested in a proceeding to which he was not a party. By the sale 
the purchasers acquired the property of the mortgage debtor, and the 
lessee had the right to remove his property, whether in the field or in 
the houses, from the leased premises. 

It is true, article 465 of the Revised Code says that standing crops are 
considered as immovable and as part of the. land to which they are at- 
tached, and article 466 declares that the fruits of an immovable gathered 
or produced while it is under seizure are considered as making part 
thereof, and inure to the benefit of the person making the seizure. But 
the evident meaning of these articles is, where the crops belong to the 
owner of the plantation, they form part ef the immovable, and where it 
is seized, the fruits gathered or produced inure to the benefit of the 
seizing creditor. 

A crop raised on leased premises in no sense forms part of the im- 
movable. It belongs to the lessee, and may be sold by him, whether it 
be gathered or not, and it may be sold by his judgment creditors. If it 
necessarily forms part of the leased premises the result would be that it 
could not be sold under execution separate and apart from the land. If 
a lessee obtain supplies to make his crop, the factor’s lien would not at- 
tach to the crop as a separate thing belonging to his debtor, but the land 
belonging to the lessor would be affected with the recorded privilege. 
The law can not be construed so as to result in such absurd conse- 
quences, 

Besides, the law, if literally construed, would only give the benefit of 
fruits gathered or produced during seizure to the seizing creditor. Here 
it is the purchasers who claim the benefit. The seizing creditor did not 
set up such a claim, either in the proceedings to foreclose the mortgage, 
or in the advertisement and sale. He took no proceeding contradictorily 
with plaintiff looking to the sale of the property of the latter. On the 
contrary, the evidence shows that the crop was not sold. Defendants 
should be satisfied to get what they purchased. They will not be per- 
mitted to despoil the plaintiff of the fruits of his industry or labor. No 
one should be permitted to enrich himself at the expense of another. 

The cases in 9 Rob. 264, and in 14 An. 47, cited by defendants, were not 
like the one now before the court, where the crop belongs to a lessee and 
not to a seized debtor. 

As the evidence fails to disclose the value of the corn belonging to 
plaintiff which has been taken and appropriated by defendants, the case 
must be remanded. 

It is therefore ordered that the judgment herein be annulled, and it is 
decreed that this cause be remanded for trial according to law and the 
views herein expressed, appellee paying costs of appeal. 
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Moraay, J., dissenting. On the twelfth of June, 1868, F. S. Goode sold 
a certain tract of land, cultivated as a plantation, to Mrs. Emma Bodin. 
The sale was made by public act, and was duly recorded. The terms of 
sale were notes, to secure which, special mortgage and vendor’s privilege 
was reserved. The act of sale contained the pact de non alienando. 
Burguieres, holder of one of the mortgage notes, past due, caused the 
property mortgaged to be seized and sold under a judgment obtained by 
him against Mrs. Bodin. Bonvillain and Leupey Burguieres bought the 
property at the sheriff's sale. ; 

Mrs. Bodin leased a portion of the property to A. T. Porche. The lease 
was by private act, and was passed on the first of March, 1873. Porche 
cultivated the land leased, and when the plantation was sold (sixth of 
September, 1873,) had on it a crop of corn standing in the field. The pur- 
chasers attempted to gather the crop, when they were stopped by this 
injunction. 


The act of sale was notice to all persons having dealings with regard 
to the property conveyed by it, who were charged with notice of the 
terms upon which it was sold and the incumbrances which existed upon . 
it. When, therefore, the plaintiff leased a portion of the land, he knew 
what responsibilities he was incurring and what risk he ran. I consider 
him to be in the same position that his lessor was. The lease was, in my 
opinion, a violation of the pact, and could not, therefore, affect the con- 
ditions of the sale or the condition of the property, and when the defend- 
ants purchased it they did so without any regard to the lease or the 
rights of the lessee as between the lessor and the lessee. When they 
acquired the land they became the owners of every thing which was 
growing thereon. 

“Standing crops, and the fruit of trees not gathered, and trees before 
they are cut down, are likewise immovables, and are considered as part 
of the land to which they are attached.” R. C. C. 465. 


I do not understand how plaintiff can escape this positive provision of 
the Code, Certainly, if the standing crops are to be considered as part 
of the land, when the land is sold the purchaser can no more be deprived 
of what is growing upon the land than he can be deprived of the land 
itself. 

In the case of Bludworth et al. vs. Hunter, 9 R. 206, the court said: 
“The standing crops at the time of the sale to Jacobs were attached to 
the land, and are considered a part thereof, and were included in ‘the 
price given for it. If the plaintiff, in any further proceeding, should 
claim a share of that price, in the hands of the purchaser, and succeed, 
he will then get his share of the ungathered crop. In the fifth N.S. 52, 
this court said, the fruits of mortgaged property are subject to the mort- 
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gage only while in the hands of the mortgageor; they cease to be so 
when they accrue after the transfer of the original property to a bona fide 
purchaser and possessor.” 

In my opinion, therefore, the injunction was improperly issued; the 
judgment of the district court should be affirmed. 





STATE OF LOUISIANA vs. WILLIS HoLMEs. 


Defendant claimed the right to sell certain medicines under his license as a retail 
merchant without getting another license as a druggist. It is true that mer- 
chant means a dealer in merchandise, which general term has a very extended 
meaning, covering all articles of commerce, including medicines, yet it will not 
be denied that, although the Legislature requires a license as retail merchant, 
which probably means a retail dealer in any and all kinds of merchandise, it 
ean still, from motives of public policy, require a special license of certain kinds 
of dealers, such as peddlers and hawkers, under the thirteenth division of the 
first section of act No. 14 of 1872, as well as of those who deal in certain kinds of 
merchandise, such as those who retail distilled liquors, sell medicines, keep a 
coffee, soda, or fruit stand, and many others. 

The twenty-seventh division of the same section provides that every person having 
more than one shop, store, or other establishment, or who shall exercise or fol- 
low more than one trade, calling, and business, shall pay the tax on each sepa- 
rately. 

Under the section aforesaid, if a retail merchant were to retail whisky, he would be 
liable to a bar-room-license; if he were to put up a soda fountain, or fruit-stand, 
or open a private market in his store, he would be liable for the extra license ac- 
eordingly; if he were to send out goods for sale as a peddler, or if, in connection 
with the sale of clothing, he were to employ a tailor or tailors, and, furnishing 
the cloth, have clothes cut and made to order for sale, in the one case he would 
have to pay an extra license as a peddler or hawker, and in the other as a mer- 
ehant tailor. The same rule will apply to the sale of drugs and medicines by a 
retail merchant, a special license being required therefor under the head of 
druggist. 


pie from the Parish Court, parish of Natchitoches. P. A. Morse, 
Special Judge. M. J. Cunningham, District Attorney, for plaintiff 
and appellee. Wm. M. Levy and C. F. Dranguet, for defendant and ap- 
pellant. . 

TawiaFERRO, J. The district attorney of the Seventeenth Judicial Dis- 
trict, acting upon a written notice furnished him by the tax-collector for 
the parish of Natchitoches, dated September 27, 1875, brought this suit 
against the defendant, alleging that, during the year 1875, the defendant 
was doing the business of a druggist in the city of Natchitoches without 
a license from the State, and that he is liable for the druggist’s license 
of fifty dollars and the penalties prescribed by law for failure to pay the 
license. He prayed that an injunction issue restraining the defendant, 
Holmes, from selling drugs and medicines in the city and parish of 
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Natchitoches, and from prosecuting the business of a druggist until he 
pays for and takes out the license therefor of fifty dollars, as prescribed 
by the revenue laws of the State, and for citation and judgment against 
the defendant for fifty dollars as a druggist’s license for the year 1875, 
and the penalties prescribed by law for having been engaged in the busi- 
ness of a druggist during the year 1875 without such license and for 
costs of suit. An injunction was issued as prayed for, but was dissolved 
on bond. 

The defendant answered, denying that he has been doing the business 
of a druggist during the year 1875 and liable to pay the license required 
by law from persons engaged in the business of druggists. He avers 
that in the sale of certain articles, which are also sold by druggists, he 
did not compound drugs or medicines, or administer them, or counsel or 
advise their use as medicines; that they are articles generally used and 
sold by all country merchants, and not especially for medicinal use, or 
by the advice of physicians, and that under his merchant’s license he 
had the right to sell the articles claimed to be drugs. He prays to be 
dismissed with his costs. 

Judgment was rendered against the defendant for fifty dollars for 
having been engaged during the year 1875 in the business of a druggist 
without a license, and for the penalties incurred by him in so doing. The 
injunction restraining him from pursuing the business of a druggist 
without license was perpetuated. A motion for a new trial was overruled, 
and the defendant appealed. 

It was admitted that the defendant had been during the year 1875 sell- 
ing without license the following medicines in unbroken packages as he 
receives them from the wholesale dealers in New Orleans: Quinine in 
one-ounce, half-ounce, and quarter-ounce bottles; patent pills of all 
kinds; patent bitters of all kinds; castor oil, laudanum, paregoric, pepper- 
mint, spirits of nitre. Further admitted, that defendant breaks the 
‘ packages received by him and retails by the ounce or otherwise as 
desired by customers the following medicines: Calomel, blue-mass,. 
epsom salts, borax, gum camphor, and powdered sulphur. Admitted 
further, that defendant does not compound medicines or fill physicians’ 
prescriptions, and that the medicines specified are generally sold by 
country merchants. 

The defense in this case is placed mainly on the argument ab incon- 
venienti, and upon general custom. It is argued that in districts ata 
remote distance from towns and cities the practice of medicine would be . 
of no beneficial use, unless country stores, under their merchant’s license 
were permitted to sell such medicines as the defendant in this case sold, 
and which are looked upon by the whole civilized world as staple com- 
modities; that the practice of selling medicines in this way by country 
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merchants is universal throughout the land; that this practice has grown 
into a custom from a long series of actions constantly repeated, and has 
acquired the force of a tacit consent. It is contended that under the 
fifteen-dollar license required from each wholesale or wholesale and 
retail merchant, and every retail merchant, according to act No. 14 of 
March 5, 1872, second division of section one, the defendant is entitled 
to sell medicines as it is admitted they are sold by him; that medicines 
thus sold by a retail merchant form part of the goods he is permitted 
under his license to sell, and that he can not on that account be reckoned 
in the category of druggists and be required to pay the druggist’s 
license of fifty dollars. 

It is not our province to consider the policy of the usage or custom 
referred to, yet we may be allowed to doubt whether this universal vend- 
ing of medicines by persons for the most part ignorant and incompetent 
in such matters is not productive of as much evil as good to the com- 
munity at large. 

A brief and clear definition of the term “druggist,” by a standard 
lexicographer, Dr. Webster, is that “ druggist properly means one whose 
occupation is to buy and sell drugs without compounding or prepara- 
tion.” The term therefore has a much more limited and restricted 
meaning than the word apothecary, and we find little difficulty in con- 
cluding that the term druggist may be applied in a technical sense to 
persons who buy and sell drugs. A man may be a druggist in the sense 
of being a purchaser and vendor of medicines, whether he have a license 
as a druggist or not, although he can not legally deal in drugs (buying 
and selling) without a license. It was because the defendant pursued 
the business of buying and selling drugs during the year 1875 without 
procuring the license required by law; that is, by procuring a proper di- 
ploma and paying fifty dollars for it. Act No. 14, acts of 1872, seventeenth 
division of section one. 

The reasoning of the district attorney on the subject, we think, has 
much force, and we are inclined to adopt it. He says: “ Defendant 
claimed the right to sell these medicines under his license as a retail 
merchant. It is true that merchant means a dealer in merchandise, 
which general term has a very extended meaning, covering all articles of 
commerce, including medicines; yet it will not be denied that, although 
the Legislature requires a license as retail merchant, which probably 
means a retail dealer in any and all kinds of merchandise, it can still, 
from motives of public policy, require a special license of certain kinds 
of dealers, such as peddlers and hawkers, under the thirteenth division 
of the first section of act No. 14 of 1872, as well as of those who deal in 
certain kinds of merchandise, such as those who retail distilled liquors, 
sell medicines, keep a coffee, soda, or fruit stand, and many others. The 
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twenty-seventh division of the same section provides that every person 
having more than one shop, store, or other establishment, or who shall 
exercise or follow more than one trade, calling, and business, shall pay 
the tax on each separately. Under this section, if a retail merchant 
were to retail whisky he would be liable for a bar-room license; if he were 
to put up a soda fountain, a fruit stand, or open a private market in his 
store, he would be liable for the extra license accordingly; if he were to 
send out goods for sale as a peddler, or, if in connection with the sale of 
clothing, he were to employ a tailor or tailors, and, furnishing the cloth, 
have clothes cut and made to order for sale, in the one case he would 
have to pay an extra license as a peddler or hawker, and in the other as 
a merchant tailor. The same rule will apply to the sale of drugs and 
medicines by a retail merchant, a special license being required therefor 
under the head of druggist.” 

Our conclusion is that the judgment of the lower court is correct, and 
it is ordered accordingly that it be affirmed with costs. 


No. 5985. 
W. W. WasHBuRN vs. W. Van NoRDEN ET AL. 


E. C. Palmer, one of the defendants, is sued on the following document, as security 
for the payment of two notes executed by Van Norden: 

“Whereas Mr. W. Van Norden has given his two notes for twenty-five hundred dol- 
lars each, dated this date, respectively at seven and eight months, to his own 
order and by him indorsed, now, in order to secure the holder of these notes 
and as a guarantee for their payment, I hold myself personally responsible to 
the holder of said notes for their prompt payment at maturity. It is understood 
that this agreement is confidential between Mr. Johnson Armstrong, represent- 
ing all parties, and Mr. E. C. Palmer, and is not to be used, except in the case of the 
death of Mr..Palmer or Mr. Armstrong, and if used before that contingency, is null 
and void.” 

It is contended that, as the document has been produced in evidence against E. C. 
Palmer before the death of himself or Armstrong, the obligation is null. But it 
is evident that unless the document could be produced in evidence in court, the 
guarantee could not have been proved, as the promise to pay the debt of an- 
other can not be proved by parol; nor was this guarantee to take effect only at 
the death of one of the parties named, for he bound himself for their prompt 
payment at maturity. The evident intention of all parties was that the fact that 
the guarantee had been given, should be kept secret from all but the parties and 
Mr. Armstrong, who was to hold said instrument, as the representative of all 
parties, until the maturity of the notes. If Palmer then kept his promise, the 
obligation would be surrendered to him, otherwise it would be used against him. 
Any other construction of this document would make it nugatory. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
A Randolph, Singleton & Browne, for plaintiff and appellee. Rice & 
Whitaker and Lacey & Butler, for defendants and appellants. 

Lupetine, C.J. This suit is on two notes executed by the defendant, 
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Van Norden. The defense is the same which he made in the case of 
Benner vs. W. Van Norden, decided last year, and for the reasons therein 
stated the judgment should be annulled. The defense of E. C. Palmer 
is the same as that made by Van Norden to the note, if he be bound on 
it ; but he urges that his guarantee was made on condition that the evi- 
dence of it should not be produced, except in case of the death of said 
Palmer or of Armstrong. The written instrument is as follows: 


“NEw ORLEANS, June 10, 1873. 

“ Whereas Mr. W. Van Norden has given his two notes for $2500 each, 
dated this date, respectively at seven and eight months, to his own order 
and by him indorsed, now, in order to secure the holder of these notes and 
as a guarantee for their payment, I hold myself personally responsible to 
the holder of said notes for their prompt payment at maturity. It is 
understood that this agreement is confidential between Mr. Johnson Arm- 
strong, representing all parties, and Mr. E. C. Palmer, and it is not to be 
used, except in case of death of Mr. Palmer or Mr. Armstrong, and if 
used before that contingency, is null and void. E. C. PALMER.” 


It is contended that, as this document has been produced in evidence 
against E. C. Palmer before the death of himself or Armstrong the obli- 
gation is null. It is evident that unless the document could be produced 
in evidence in court, the guarantee could not have been proved, as the 
promise to pay the debt of another can not be proved by parol. Nor 
was this guarantee to take effect only at the death of one of the parties 
named, for he bound himself “for their prompt payment at maturity.” 
The evident intention of the parties was, that the fact that the guarantee 
had been given, should be kept secret from all but the parties and Mr. 
Armstrong, who was to hold the said instrument, as the representative 
of all parties, until the maturity of the notes. If Palmer then kept his 
promise, the obligation would be surrendered to him; otherwise, it would 
be used against him to compel him to perform his obligation. Any other 
construction of this instrument would make it nugatory. 

It is therefore ordered that the judgment of the lower court be af- 
firmed with costs of appeal. 


WyLty, J., dissenting. Defendants appeal from the judgment condemn- 
ing them to pay plaintiff the amount of two promissory notes, one for 
$2500 and the other $1200. As to the defendant, W. Van Norden, the 
maker of the notes, the defense set up by hini is similar to that in the 
case of Milton Benner against him, lately decided, and for the reasons 
therein given the judgment herein as to him was correct. But the 
defendant, Edward C. Palmer, was not a party to said notes. The 
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obligation enforced against him as to the n>ote for $2500 arose from the 
following contract: 


“New ORLEANS, June 10, 1873. 
“Whereas Mr. W. Van Norden has given his two notes for twenty-five 
hundred ($2500) dollars each, dated this date, respectively at seven (7) 
and eight (8) months, to his own order and by him indorsed, now, in order 
to secure the holder of these notes and as a guarantee for their pay- 
ment, I hold myself personally responsible to the holder of said notes 
for their prompt payment at maturity. It is understood that this agree- 
ment is confidential between Mr. Johnson Armstrong, representing all 
parties, and Mr. E. C. Palmer, and is not to be used, except in the case of 
the death of Mr. Palmer or Mr. Armstrong, and if used before that con- 

tingency is NULL AND VOID. 
“ (Signed) E. C. PALMER.” 


The condition upon which the foregoing obligation was to be used 
has not happened, neither Johnson Armstrong nor Edward C. Palmer 
having died. It can not therefore be enforced, according to a stipulation 
on the face of the instrument. Plaintiff, however, was permitted by the 
court to prove by a witness what was understood by the suspensive con- 
dition in the foregoing written agreement, and this witness testified that 
Palmer meant that the said instrument was not to be “ used by any body 
until the maturity of these notes, unless he died.” 

The bill of exceptions to this testimony was well taken, because when 
the witness said Palmer meant the instrument was not to “be used by 
any body until the maturity of these notes, unless he died,” his testimony 
clearly contained a matter against and beyond what is contained in said 
writing. To permit this evidence would be to interpolate words into the 
condition in said instrument so as entirely to contradict and alter the 
terms of said condition. 
’ Considering, therefore, the suspensive condition contained in the in- 
strument upon which Palmer’s liability is sought, I find no obligation up- 
on which to give judgment against Palmer: As to him, the court erred 
in giving judgment for plaintiff. Although Van Norden’s defense is not 
a good one, I am not prepared to say that his appeal was taken merely 
for delay. At the time this appeal was taken, the case of Benner, con- 
taining the same defense, had not been finally disposed of by this court, 
and that defense was at least a serious one. 

For the reasons stated I dissent in this case. 

Rehearing refused. 
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No. 6132. 
CiTIzENs’ Bank oF Louisiana vs. G. M. Bartey AND SHERIFF. 


The defendant has caused certain mortgaged. property to be seized by virtue of a 
judgment and advertised to be sold by the sheriff. The Citizens’ Bank, holding 
a prior mortgage on said property, enjoined the sale. 

It is not seen how the interests of the bank could be affected by these proceedings. 
It is clear that the mortgage creditor has the right to have the mortgaged prop- 
erty sold. It is also clear that no sale thereof, no matter how made, could affect 
the bank’s mortgage, unless the bank consented thereto. ; 

The bank has the right to cause the property upon which its mortgage rests to be 
sold, in whose hands soever it may be found, and nothing which the seizing 
ereditor could do, unless with the bank’s consent, could affect its rights. 

As to the objection that the property is to be sold in lots of from ten to fifty acres, 
the reply is that under the present constitution it could be sold in no other way. 
It may be that the constitution does not affect the rights of the bank, as the 
bank’s mortgage was upon it before the constitution was adopted, but the result 
of this is simply that the bank’s mortgage, or its rights thereunder, remain un- 
divested and undisturbed by the sale which the plaintiff, through the sheriff, 
seeks to make. Upon this point, however, this court expresses no opinion. 


PPEAL from the Fifth Judicial District Court, parish of Iberville. 
tA Dewing, J. A. Pitot and G. Wailes, for plaintiff and appellant. Bar- 
row & Pope, for defendant and appellee. 

Morean, J. The defendant, as executor of the last will of Robert H. 


Bailey, deceased, obtained judgment against Lewis E. Woods on notes 
dated January 1, 1869, secured by mortgage on certain property. He 
caused the property mortgaged to be seized, and it was advertised to be 
sold by the sheriff. The Citizens’ Bank, holding a prior mortgage on 
the property so advertised, enjoined the sale on the grounds: 

First—That the property, instead of being advertised with the condi- 
tion that the purchaser will have to assume the stock-note due the bank 
and secured by mortgage, is advertised to be sold for cash to an amount 
of nine thousand dollars, and an assumption of a note of three thousand 
one hundred dollars, with interest, the arhount due the second-mortgage 
creditor, without mention of the stock-note due the bank, and of the 
manner in which it is payable under the charter. 

Second—That the property is advertised to be sold in lots of ten to 
fifty acres, notwithstanding the mortgage of the bank anterior to the 
constitution of 1868,.and without providing for a division of the stock 
attached to each respective lot. 

We do not see how the interests of the bank can be affected by these 
proceedings. It is clear that the mortgage creditor has the right to have 
the mortgaged property sold. It is also clear that no sale thereof, no 
matter how made, could affect the bank’s mortgage, unless the bank 
consented thereto. The bank has the right to cause the property upon 
which its mortgage rests to be sold, in whose hands soever it may be 
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found, and nothing which the seizing creditor could do, unless with the 
bank’s consent, could affect its rights. 

As to the objection that the property is to be sold in lots of from ten 
to fifty acres, the reply is that under the present constitution it could be 
sold in no other way. It may be that the constitution does not affect 
the rights of the bank, as the bank’s mortgage was upon it before the 
constitution was adopted, but the result of this is simply that the bank’s 
mortgage, or its rights thereunder, remain undivested and undisturbed 
by the sale which the plaintiff, through the sheriff, seeks to make; but 
upon this point we express no opinion. , 

Judgment affirmed. 

Rehearing refused. 


No. 6285. 
Mrs. Nancy Lorrspeicu, Turrix, vs. Jason T. Drpout ET AL. 


In a suit by Diboll against the Etna Life Insurance Company judgment was ren- 
dered in his favor for the amount of the insurance policy, and the demand of 
Nancy Lottspeich, who had-intervened and claimed the amount of the policy, 
was rejected. The company appealed, but the surety on the appeal bond having 
failed to justify, or not being good, execution issued, and the company paid to 
the sheriff the amount of the judgment. The intervenor had also taken a de- 
volutive appeal. To prevent the sheriff from paying over to Diboll the money 
collected, the intervenor Lottspeich sued out this injunction. The court per- 
petuated the injunction, and Diboll appealed. 

The court below erred. The controversy in regard to the rights of the contestants 
on the life insurance company was pending before this court on appeal, and 
the court a qua had no jurisdiction, further than to test the solvency of the 
sureties on the appeal.bond. 

The time for granting conservatory orders at the request of the litigants had passed. 
Until the appeal was disposed of py this court, the court below cou!d grant no 
orders or assume no jurisdiction in the premises. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Labatt, Aroni & Clinton, for plaintiff and appellee. Ogden & Hill 
and John H. Iisley, for defendant and appellant. 
Wyty, J. Jason T. Diboll sued the Etna Life Insurance Company on 
a policy of life insurance. Plaintiff intervened in the suit, claiming the 
amount of the policy and denying Diboll’s right to any part thereof, ex- 
cept the amount of certain premiums advanced by him. Judgment was 
rendered in favor of plaintiff for five thousand dollars, the amount of 
the insurance, and the demand of the intervenor was rejected. From 
this judgment defendant took a suspensive appeal; the intervenor also 
took a suspensive appeal, as she alleges. The surety on the appeal bond 
of defendant failed to justify, or was not good; execution issued, and the 
insurance company paid to the sheriff the amount of the judgment. 
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To prevent the sheriff from paying over to Diboll the money collected 
on said judgment the intervenor sued out this injunction. The court 
perpetuated the injunction and Diboll appealed. We think the court 
erred. The controversy in regard to the rights of the contestants on the 
life insurance policy was pending before this court on appeal, and the 
court below had no jurisdiction, further than to test the solvency of the 
sureties on the appeal bonds. The time for granting conservatory orders 
at the request of the litigants had passed. Until the appeal was disposed 
of by this court, the court below could grant no orders or assume no 
jurisdiction in the premises. 

It is therefore ordered that the judgment appealed from be annulled, 
and that the injunction herein be dissolved with judgment against plain- 
tiff and the surety on the injunction bond in solido for one hundred and 
fifty dollars damages and costs of both courts. 

Rehearing refused. 


No. 6146. 
JuutiaA D. KEetty anp HuspBanpd vs. JoHN Davis aND WIFE. 


This is a suit by attachment of real estate in the town of Vidalia, parish of Concor- 
dia. The defendants reside in the State of Mississippi. The defense is, that 
Mrs. Davis acquired said property from her husband for a certain sum of money 
which was paid by crediting to that amount a judgment she had obtained against 
him in Mississippi. This alleged transfer was made in the State of Mississippi, 
where the real estate is situated. The capacity of the parties to make this contract 
must be determined by the laws of Mississippi, where they resided. Its effects 
on real estate here must be controlled by the laws and policy of Louisiana. 

By the laws of Mississippi any deed from the husband to the wife for her use shall 
be void as against creditors who were such at the time of executing the deed. 
The record shows that, at the date of this transfer from Davis to his wife, he was 
the debtor of the plaintiffs. So that, when the deed was executed, the parties 
could not enter into such contract. 

But if the question be tested by the laws of Louisiana, Mrs. Davis will fare no better. 
The contract, if valid here, would be a dation en paiement, and creditors would 
have the right to require her to prove the validity of her judgment. This she 
has not done, and could not do; for that judgment obtained by default, was made 
final in contravention of a prohibitory law of Mississippi, and whatever is done 
in violation of a prohibitory law is null. 


4 PPEAL from the Thirteenth Judicial District Court, parish of Con- 
A cordia. Hough, J. Mayo & Spencer, for plaintiffs and appellees, 
G. Spencer Mayo, curator ad hoc and advocate for defendants and ap- 
pellants. 

Lupetina, C. J. The plaintiffs sued the defendant, John Davis, and at- 
tached as his property certain lots and houses in Vidalia, Louisiana. 
The defendants are residents of the State of Mississippi. The plaintiffs 
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allege that John Davis is indebted to them; that he is a non-resident, and 
that he has made a fraudulent and simulated transfer of the said lots 
and improvements to his wife to defraud petitioners. They pray that the 
said transfer be declared fraudulent and simulated, and. that their at- 
tachment be maintained; etc. 

The defense is, that the property attached belongs to Honora Davis, 
the wife of defendant; that she acquired it by purchase from her hus- 
band for nine thousand dollars, which was paid by crediting the judg- 
ment she held against him with that amount. She denies the plaintiffs’ 
right to attack her sale in this mode, and she alleges that she obtained a 
judgment against her husband in the State of Mississippi, in part pay- 
ment whereof this sale was made to her, and she prays the attachment 
may be set aside. 

This transfer was made in the State of Mississippi, to take effect in 
Louisiana, where the real estate is situated. The capacity of the parties 
to make this contract must be determined by the laws of Mississippi, 
where they resided. Its effect on real estate here must be controlled by 
the laws and policy of Louisiana. By the laws of Mississippi “any deed 
from the husband to the wife for her use shall be void as against credit- 
ors who were such at the time of executing the deed.” Revised Code of 
Mississippi of 1871, section 1738. The record shows that, at the date of 
this transfer from Davis to his wife, he was the debtor of the plaintiffs. 
So that, when the deed was executed, quoad John Davis, the parties could 
not enter into said contract. But if tested by the laws of Louisiana, she 
will fare no better. 

The contract, if valid here, would be a dation en paiement, in part sat- 
isfaction of a judgment, and creditors would have the right to require 
her to prove the validity of her judgment. This she has not done, and 
could not do. The basis of her claim is $18,980, being the amount due her 
for personal services during their marriage, at the rate of six hundred 
dollars per annum, and two thousand dollars loaned money and interest. 
No proof whatever was offered as to the amount of loaned money, nor 
for services rendered. The claim is preposterous. But it is contended 
that she has a judgment of a court of the State of Mississippi, and that 
full faith and credit is due to that. The same effect must be given to 
that judgment here that would be given to it in Mississippi. The record 
shows that on the twenty-second of April, 1874, her petition or declara- 
tion against her husband was filed with the clerk of the circuit court of 
Adams county. On the same day process issued, and it was served on 
the plaintiff herself, at her domicile, the husband being absent. On the 
first day of May judgment by default was rendered against the husband, 
John Davis, for $18,980, and on the fourteenth of May execution was is- 
sued and returned nulla bona. No proof was required, and none was 
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made, to obtain the judgment by default, but it was rendered and made 
final at the first term of the court, in contravention of a prohibitory law 
of Mississippi, which declares that “no judgment by default shall be ren- 
dered at the return term, when it shall appear that the process has not 
been served personally on the defendant.” Revised Code of Mississippi 
of 1871, section 632. 

Whatever is done in contravention of a prohibitory law is null. The 
evidence sustains the plaintiffs’ demands. 

It is therefore ordered that the judgment of the lower court be affirmed 
with costs of appeal. 


No. 6015. 


EvIENNE VILLAVASO, JAMES E. Zunts, SUBROGATED, vs. AuGUsTUS W. 
WALKER. JOSEPH HERNANDEZ, INTERVENOR AND THIRD OPPONENT. 


‘Two acts of mortgage executed in 1850 and 1853 by Cucullu in favor of Villavaso 
have not been reinscribed, and the question is whether the inscription and re- 
inscription of the act of sale from Cucullu to Walker, reciting the said mortgage 
from Cucullu to Villavaso, preserve the said mortgage. The question must be 
answered negatively. 


The article 3369, R. C. C., requires that the reinscription shall be made in the same 
manner in which the first inscription is made. This has not been done in this 


case. 

Knowledge has been held not sufficient to dispense with reinscription. 

The position of plaintiff that Hernandez, the intervenor and third opponent, who 
claims to be paid, as holder of one of Walker’s notes, in preference to plaintiff 
or his subrogee, Zunts, is estopped from setting up a want of reinscription, 
because he acquired his rights from Cucullu, can not be maintained. Hernan- 
dez is clearly a third person as to the acts of mortgage given by Cucullu to Villa- 
vaso which have not been reinscribed. It was within the power of Villavaso or 
his subrogee to preserve these mortgages by having them reinscribed accord- 
ing to law. 

_— from the Second Judicial District Court, parish of St. Ber- 

nard. Pardee,J. Lacey & Butler, L. A. Sheldon, and John H. Iisley, 

for plaintiff and appellant. A. G. Brice and John 8S. Tully, for defend- 
ant and appellee. Semmes & Mott, for third opponent and appellee. 

Howe tt, J. In 1850 and 1853, respectively, J. S. Cucullu executed two 

notes for ten thousand dollars each, secured by mortgage in two several 

acts on his plantation known as “ Myrtle Grove,” in the parish of St. 

Bernard. On twenty-eighth September, 1857, Cucullu sold by notarial 

act the said plantation and the slaves thereon to A. W. Walker for 

one hundred and thirty-five thousand dollars, twenty-five thousand dol- 
lars cash, two notes of Walker for five thousand dollars each, six notes of 

Walker for $13,333 334 each, and the assumption of the two notes and 

mortgage of Cucullu held by Villavaso. On the twenty-first of October, 
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1861, Villavaso obtained, on the said three acts, a writ of seizure and 
sale, and, after a protracted litigation, the said plantation was advertised 
to be sold, under said proceedings, on the third of October, 1874; where- 
upon Joseph Hernandez filed a third opposition, claiming the proceeds 
of the sale as holder of Walker’s notes for $13,333 334, with interest, in 
preference to Villavaso or his subrogee, Zunts, on the ground that the 
mortgage in favor of Villavaso had lapsed or perempted for want of 
reinscription. 

The two acts of mortgage, executed in 1850 and 1853 by Cucullu in 
favor of Villavaso, have not been reinscribed, and the question is, does 
the inscription and reinscription of the act of sale from Cucullu to 
Walker, reciting the said mortgage from Cucullu to Villavaso, preserve 
the said mortgage ? 

Article 3369, R. C. C., says the effect of the inscriptions “ ceases, even 
against the contracting parties, if the inscriptions have not been renewed 
before the expiration of this time (ten years) in the manner in which they 
were first made.” 

In this case the inscription of the mortgages in favor of Villavaso was 
made by recording the acts at large. In the act of sale of the land and 
slaves by Cucullu to Walker, the following is the recital: ‘“ And for the 
balance of the said price the said purchaser hereby binds himself to pay 
in the place and stead of the said J. S. Cucullu two promissory notes of 
the sum of ten thousand dollars each, drawn by the said Cucullu, and 
made payable as follows, to wit: One dated on the first day of Feb- 
ruary, 1850, payable twelve months after date, and secured by mortgage 
on the plantation only, granted by said J. S. Cucullu to Etienne Villa- 
vaso by act before L. A. Ducros, recorder of the parish of St. Bernard, 
on the seventh day of February, 1850, and the other dated on the fourth 
day of February, 1853, payable one year after date, and secured by mort- 
gage on said plantation only, granted by the said Cucullu in favor of 
Etienne Villavaso, by act before the said recorder, on the fourth day of 
February, 1853; both which notes have been renewed from time to time, 
and now fall due on the first day of February next; and the said pur- 
chaser also assumes the two mortgages by which the payment of the 
said two notes is secured. 

“By reference to the annexed certificate of the recorder of said parish 
of St. Bernard, it will appear that the said plantation and slaves are free 
from incumbrances, with the exception following, to wit: 

“ First—The two mortgages of Etienne Villavaso herebefore described 
and assumed.” ° * ® * * * * # 

It is clear that the inscription and reinscription of the foregoing ure 
not the manner in which the inscriptions of the said two mortgages were 
first made, and are not therefore a faithful compliance with the article 
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of the Code cited. The article requires that the reinscription shall be 
made in the same manner in which the first inscription is made. See 21 
An. 204; 22 An. 402, 453. 

Knowledge has been held not sufficient to dispense with reinscription. 
‘21 An. 426; 22 An. 402. 

The position of plaintiff, that Hernandez is estopped from setting up 
a want of reinscription, because he acquired his rights from Cucullu, and 
in support of which he cites the case of Batey vs. Woolfolst, 20 An. 385, 
can not be maintained in this case. Hernandez is clearly a third person 
as to the acts of mortgage given by Cucullu to Villavaso, which have 
not been reinscribed. It was within the power of Villavaso or his subro- 
gee to preserve said mortgages by having them reinscribed according 
to law. 

Judgment affirmed. 


Moraan, J., dissenting. I think this case is governed by the case of 
Beattie vs. Woolfolst, 20 An.—. Under the authority of that case, I 
think the judgment of the district court should be reversed. 

I therefore dissent. 

Rehearing refused. 


No. 4482. 


J. P. Harrison, Jr., vs. New ORLEANS, JACKSON, AND GREAT NORTHERN 
RarLRoaD COMPANY. 


This is a suit for damages in consequence of an alleged violation of contract. 

It is impossible to say what will be the result of an enterprise which depends upon 
the employment of labor and the wants of a community, and sothe future profits 
which the-plaintiff expected to make can not be considered. The question is. 
what damages had the plaintiff sustained up to the time this suit was instituted, 
and how these damages are to be ascertained. 

‘The plaintiff is not entitled to any interest on the amount of money expended by 
him in the erection of his buildings, etc. ; neither can the defendant be held re- 

‘sponsible for the difference between the cost of the brick-yard with its buildings 
and its present value. It may have been extravagantly built; it may not have 
been worth the price paid for it; it may increase in value after the rendition of 
this judgment. In other words, it is subject to the same fluctuation in value 
that every other species of property is subject to, and does not form an element in 
the consideration of damages. 


PPEAL from the Seventh. District Court, parish of Orleans. Collens, 
A J. John A. Campbell, John Ray, and R. H. Marr, for plaintiff and 
appellee. Semmes & Mott, Hayes & New, and L. £. Simonds, for defend- 
ant and appellant. 

Moraean, J. This is a suit to recover from the defendants one hundred 
thousand dollars damages. 
Plaintiff alleges that his father, whose interests in this matter have 
all been transferred to him, desiring to establish a brick-yard at Ham- 
56 
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mond Station, a point on the line of the Jackson Railroad, entered into 
a contract with the defendants by which they agreed, between the months 
of March and October, 1871, to furnish transportation for all the bricks 
that might be offered, and that between the months of October and 
March they would furnish transportation for not less than sixty thousand 
bricks per week. 

He says that extensive and expensive works were put up by him at 
Hammond Station, and that he was prepared to manufacture large quan- 
tities of bricks, upon which he would have made a profit in the sum 
claimed. He avers that he was deprived of these profits by reason of 
the defendants not complying with their contract. 

“That the defendants did not comply with their contract is fully made 
out by the evidence, and that the plaintiff is entitled to damages there is 
no doubt. The difficulty is in assessing the damages. It is impossible 
to say what will be the result of an enterprise which depends upon the 
employment of labor and the wants of a community, and so the future 
profits which the plaintiff expected to make can not be considered. The 
question is, what damages had the plaintiff sustained up to the time this 
suit was instituted, and how these damages are to be ascertained. 

The district judge adopted as the basis of his judgment the cash dis- 
bursements made by plaintiff, including cost of property, amounting to 
$137,797 55, to which he added interest, $10,208, making the total debit 
$148,005 55. From this hesubtracted receipts, $86,554 25, value of lands, 
stock, etc., $27,575 10, making in all $114,129 35, thus leaving a balance 
of $33,876 20 in favor of plaintiff, for which he gave judgment. 

This mode of computation is not correct, we think. The plaintiff is 
not entitled to any interest on the amount of money expended by him 
in the erection of his buildings, etc.,and the account upon which the 
disbursements are charged includes many things besides money expended 
in making bricks. Neither can the defendants be held responsible for the 
difference between the cost of the brick-yard, with its buildings, and its 
present value. It may have been extravagantly built; it may not have 
been worth the price paid for it; it may increase in value after the ren- 
dition of this judgment. In other words, it is subject to the same fluc- 
tuation in value that every other species of property is subject to, and 
does not form an element in the consideration of damages. We are sat- 
isfied, however, that the plaintiff is entitled to some damages, and we 
fix them at seven thousand and five hundred dollars. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended by reducing the amount thereof from 
$33,876 20 to $7500, and that as thus amended the judgment beaffirmed, 
defendants to pay co3ts in the court below, plaintiff to pay those of appeal. 

Rehearing refused. 
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No. 4675. 


* 
SUCCESSION OF JOHN HEAviA. ON THE THIRD OpposiTION oF Danrex L. 
STANTON. 


The Second District Court had jurisdiction to determine whether or not property 
was properly seized under a writ issued by its authority. The levying of the 
fieri facias brought the property within its jurisdiction, and it was the only tri- 
bunal to pass upon the correctness of the seizure. 

Act No. 2 of 1873, in its first section, provides that said act shall not be construed to 
prevent the Second District Court for the parish of Orleans from exercising all 
the powers granted by section five of act No. 2 of. the special session of 1870, ap- 
proved March 16, 1870. 

The reseryations contained in said act of 1873 concerning the Secondand Third Dis- 
trict Courts were made in view of the exclusive jurisdiction of injunctions, in 
all other respects conferred on the Superior District Court created by said act; 
the jurisdiction of the other courts in other matters not mentioned in said act 
remaining undisturbed. The power of the respective courts to pass on and 
determine all matters connected with the jurisdiction of each, and the execution 
of writs issued by each, as it before existed, was not infringed. 

The Second District Court had jurisdiction of Johnson’s claim against the sueces- 
sion of Heaviaand of the execution or enforcement of the judgment rendered 
thereon, and necessarily of all questions arising in the execution or enforce- 
ment thereof, there being no limit as to value to its jurisdiction, as in the case of 
parish courts. 

If Stanton, the third opponent in this instance, were to institute a petitory or pos- 
sessory action to recover real property, he would of course have to go into a 
eourt of ordinary jurisdiction; but when his property is seized under an execu- 
tion against another person, he can go into the court issuing the writ to have it 
released because it did not belong to the debtor. 

Stanton having established the reality of his purchase, the property purchased by 
him could not therefore be seized under an execution against his vendor until 
the sale was duly set aside. 


PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
R. H. Marr, for C. 8. Johnson, appellant. Rice & Whitaker, for 
Stanton, third opponent and appellee. 

HoweE.1, J. S.C. Johnson filed an opposition to the account presented 
by the widow of John Heavia, administering as tutrix, and obtained a 
judgment on his demand. Failing to get payment, he took a rule on the 
tutrix to makeher liable, personally, and upon issuing execution against 
her, seized certain property as belonging to her, whereupon D. L. Stan- 
ton filed an opposition, claiming the said property as owner by purchase 
from Mrs. Heavia prior to the seizure. No injunction having issued, the 
property was sold by the sheriff, and Johnson became the purchaser. 
Upon trial of the opposition, Stanton was declared the owner, and John- 
son appealed. ' 

In the brief Johnson’s counsel suggests that the Second District Court 
was without jurisdiction of the controversy between these parties. We 
think it clear that said court had jurisdiction to determine whether 
or not property was properly seized under a writ issued by its author- 
ity. The levying of the fieri facias brought the property within its 
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jurisdiction, and it was the only tribunal to pass upon the correctness 
of the seizure. 

Act No. 2 of 1873, in first section, provides that “said act shall not be 
construed to prevent the Second District Court for the parish of Orleans 
from exercising all the powers granted by section five of act No. 2 of the 
special session of 1870, approved March 16, 1870, * * * and shall not 
be held to deprive any judge or court of the power to issue injunctions to 
stay the execution of any order of seizure and sale, or any writ of execu- 
tion or possession granted by such judge or court, and shall not be held 
to deprive any such judge or court of the power to issue the writ of in- 
junction to stay the execution or enforcement of any judgment or order 
of sequestration, attachment, or provisional seizure made by such judge 
or court. The power reserved to the Second and Third District Courts to 
issue writs of mandamus and injunction in aid of their special jurisdic- 
tion and the power reserved to each of the district courts to issue writs 
of injunction to stay proceedings in said courts, as herein set forth, shall 
be exclusive of the Superior District Court herein created.” 

These reservations were made in view of the exclusive jurisdiction of 
injunctions, in all other respects conferred on the Superior District Court, 
created by said act; the jurisdiction of the other courts in other matters 
not mentioned in said act remaining undisturbed. The power of the 
respective courts to pass on and determine all matters connected with 
the jurisdiction of each, and the execution of writs issued by each, as it 
before existed, was not infringed. 

The Second District Court had jurisdiction of Johnson’s claim against 
the succession of Heavia, and of the execution or enforcement of the 
judgment rendered thereon, and necessarily of all questions arising in 
the execution or enforcement thereof, there being no limit, as to value, 
to its jurisdiction as in the case of parish courts. 

If Stanton were to institute a petitory or possessory action to recover 
real property, he would of course have to go into a court of ordinary 
jurisdiction; but when his property is seized under an execution against 
another pefson, he can go into the court issuing the writ, to have it re- 
leased because it does not belong to the debtor. 

Upon the merits of this controversy we agree with the district judge 
‘that Stanton has established the reality of his purchase, and that, there- 
fore, the property purchased by him could not be seized under an execu- 
tion against his vendor until the sale was duly set aside. 

Judgment affirmed. 


LupE.ina, C. J., dissenting. The creditor of the succession obtained a 
judgment against the tutrix personally, and caused certain property to 
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be seized as hers, under an execution issued against her individually. 
Whereupon one Stanton sued out a third opposition, claiming that the 
property belonged tohim. The seizing creditor, in his answer, alleged 
that Stanton’s title was simulated. 

The only question at issue is the title of Stanton to the property 
seized. The Second District Court, which is a probate court, has not 
jurisdiction in the case ratione persone and ratione materi. The plain- 
tiff and defendant are both living persons and strangers to the succes- 
sion, and the matter in dispute is the title to real estate. By the express 
terms of article eighty-three of the constitution, the Second District 
Court of the parish of Orleans has “ exclusive probate jurisdiction,” and 
it has long been settled that titles to real estate can not be decided di- 
rectly by the probate courts. 5 N.S. 217; 6 N.S. 305; 7 La. 378; 12 La, 
214; 14 La. 177; 15 La. 455; 17 La. 238; 3 Rob. 100; 4 R. 165, 290; 8 R. 488; 
3 An. 582. ° 

In Reels vs. Knight, 5 N. 8.10, it was decided that the probate court 
has no jurisdiction where plaintiff alleges title pleaded by defendant to 
be simulated, which is exactly the question involved in this case. If the 
act of the Legislature which gives courts the power to regulate the exe- 
cutions issued by them was intended to confer jurisdiction which they 
did not possess, it would, in this case, violate article eighty-three, which 
makes the Second District Court a probate court exclusively. But I do 
not understand that to have been the intention. 

I therefore dissent from the opinion of the court. 

Mr. Justice Taliaferro concurs in this opinion. 
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No. 616. 
GrorGE T. VENTREsS vs. W. N. CoLiins, SHERIFF, ET AL. 


‘The homestead law can not de invoked to defeat the vendor’s privilege, nor can it 
be exercised upon property held in indivision. 
PPEAL from the Eighteenth Judicial District Court, parish of Web- 
ster. Turner, J. J. D. Watkins, for plaintiff and appellee. George 
«& Taylor, for defendant and appellant. 

Morean, J. Plaintiff was married to N. Caroline Leavy. A community 
of property existed between them. He sued for a divorce. She recon- 
vened and claimed a divorce from him. There was judgment in her 
favor. In settlement of the community he purchased her interest there- 
in, giving, in part payment, his notes therefor, she retaining thereon 
special lien and vendor’s privilege to secure their payment. 

The notes were not paid at maturity. She caused the property to be 
seized to satisfy her claim. - Plaintiff enjoins the sale upon the ground 
that it will interfere with his homestead. The homestead law can not 
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be invoked to defeat the vendor’s privilege, nor can it be exercised upon 
property held in indivision. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the in- 
junction herein issued be dissolved in toto, with fifty dollars special dam- 
ages and fifty dollars general damages, the costs in both courts to be 
borne by the plaintiff. ; 


No. 562. 


Mary Travis, Turrrx, Inprvipuatty, vs. W. T. INstey, ADMINISTRATOR. 


A case is here presented which makes it the duty of this court to enforce the law in 
relation to the obligations and liabilities of administrators. It is essential to 
the rights of all persons interested in successions, whether heirs or creditors, 
that the weighty and responsible duties of administrators should be, as the law 
emphatically demands, well and faithfully performed. They are expected and 
intended to be faithful agents, regarding strictly what the law requires of them 
and conforming in all their proceedings to its provisions. not speculators and 
spoliators looking to their own aggrandizement, reckless of the injury and ruin 
of those whose interests they have under their control. A sufficient showing 
has been made in behalf of the plaintiff in this case to grant the prayer of her 
petition for the removal of the administrator. 


F yeoncang from the Parish Court, parish of Richland. H. C. Potts, 
lawyer, selected to try this case. Cobb & Gunby, for plaintiff and ap- 
pellant. H. P. Wells & Williams and Morrison & Farmer, for defendant — 
and appellee. 

TatiaFERRO, J. The plaintiff, who is the grandmother and tutrix of the 
minor and sole heir of L. P. Simms, instituted this action to remove W. 
T. Insley, who had procured the appointment of administrator of the es- 
tate of L. P. Simms. The grounds set up for removal are unfaithfulness 
and fraudulent mismanagement. 

The administrator applied for and obtained an order of sale of all the 
personal property of the estate of Simms, for the purpose, alleged by 
him, of paying the debts of the succession. The tutrix obtained an in- 
junction restraining the sale, on the ground, among others, that there: 
were no debts due by the succession, except expenses of the last illness, 
and that these have been paid by the firm of Irwin & Simms, of which 
the decedent was a member. On trial of the injunction it was dissolved 
and no appeal was taken from the judgment. The suit to remove the 
administrator was also decided adversely to the plaintiff, and she prose- 
cutes this appeal. 

L. P. Simms was the commercial partner of the firm of Irwin & Simms,. 
doing a large business in the parish of Richland. It appears that Simms 
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- left a considerable amount of property, comprising his separate estate, 
independent of his equal interest in the partnership. His estate is shown 
to be solvent. Irwin qualified as liquidator to collect and settle debts of 
the firm, and controlled notes, accounts, and drafts due the firm amount- 
ing to about thirty thousand dollars. The complaint of the tutrix that 
Insley is acting unfaithfully and fraudulently in his administration she 
aims to make good by detailing various acts of his which she alleges to 
be wasteful, reckless, illegal, and uncalled for, causing loss and great in- 
jury to the estate, and a ruinous sacrifice of the property belonging to 
it. She shows that Simms died on the fifth of October, 1874; that on the 
tenth of October, 1874, the defendant applied for the administration of 
the estate; that this application was founded on no allegation of any right 
whatever to the administration; that he qualified on the third of Novem- 
ber; that two days afterward he applied for and obtained an order for 
the sale of all the personal property of the succession to pay debts. It 
seems that at this juncture the grandmother of the minor having quali- 
fied as tutrix interposed and enjoined the sale, alleging there were no 
debts of any kind due by the succession of L. P. Simms, except expenses 
of the last illness, and that these were paid by the firm of Irwin & Simms; 
that Insley, when he obtained the order of sale, knew of no debts due 
by the estate. She avers with earnestness that at the date of the order 
of sale there were no debts liquidated or acknowledged by the adminis- 
trator as due or owing by the estate. The order of sale embraced the 
selling in lump, it seems, of the undivided half-share of the property and 
effects of the partnership belonging to L. P.Simms among the rest of the 
property comprising his succession. This was remonstrated against as 
wholly illegal and irregular, no petition having been made, and because 
a sale thus made would inevitably result in irreparable injury, and in 
violation of the minor’s rights. The injunction was dissolved, released 
on bond, as we have seen, and the administrator proceeded to a sale of 
the property on the thirtieth of December. The tutrix, subsequently to 
the sale, filed this suit to remove from office the administrator. In the 
petition in the case before us she reiterates the allegations made in her 
petition for injunction, and charges, further, that the sale was provoked, 
urged on, and made in violation of law by the administrator at the insti- 
gation of Irwin, and in his interest, and not in that of the minor. She 
alleges that although the order of sale directed the property to be sold 
for cash, at the appraised value by the inventory, yet no cash was paid 
to the administrator, but that all, or by far the greater portion, of the 
effects were sold to Irwin, the surviving partner, who retained the price, 
contrary to law. Interrogatories were propounded to Insley in relation 
to this sale, and among them one asking whether he received any money 
from Irwin for his purchase of Simms’s interest in the stock of goods and 
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for other property of the estate of Simms purchased at the sale by 
Irwin. To this interrogatory he answered that he did not, assigning as 
a reason that Irwin was on his bond; that he knew of notes outstanding 
against the firm of Irwin & Simms and left the money in his hands to 
pay as they became due, which he said Irwin has paid. 

It is alleged that, in the advertisement of the sale, the property to be 
sold was not clearly set forth and described as required by law, so as to 
inform the public of the specific property to be offered for sale, and 
with the view to attract bidders. But, on the contrary, the advertise- 
ment would discourage the attendance, especially of such as desired to 
purchase merchandise in small amounts, as the advertisement merely 
set forth that one half interest in a large stock of goods would be sold, 
and particularly where it was known that the owner of the other half 
would bea bidder. The stock of goods, it appears, was appraised by 
the invoices. 


An examination of the evidence in this case brings us to the conclu- 
sion that all the allegations made by the plaintiff of bad faith and reck- 
less conduct in office of the administrator, and the ruinous consequences 
to the interests and rights of the minor resulting therefrom, are fully 
established, with perhaps one exception only, and that one, the charge 
that the sale of the property was instigated and urged on by the influ- 


ence of Irwin over the administrator. But, we must add that the evi- 
dence does not permit us to doubt that the acts of the administrator had 
a tendency to promote the interest of Irwin at the expense and detri- 
ment of the succession of Simms, and this to the knowledge and by the 
sanction of the administrator. Here a large estate, stated by Irwin on 
the stand as a witness, to be solvent, shown to be free from debt, except 
a medical bill or two and some other small debts, expenses of the last 
illness, is put under administration upon the application of a man not 
even alleging a claim of any sort to administer it, who, right upon the 
heel of his induction into office, files a petition for a sale of all the per- 
sonal property of the estate, for cash, to pay its debts (almost the en- 
tire estate consisting, as it appears, of personal property), an order is 
obtained for the sale without the exhibition of a tableau or schedule of 
debts, and before any debt had been presented to the administrator for 
acceptance or acknowledgment. The sale is adroitly advertised so as to 
deter instead of inviting bidders. The surviving partner becomes the 
chief and almost exclusive purchaser, his purchases amounting to more 
than four thousand dollars. He pays not a cent. The administrator’s 
reason for not demanding the payment we have already seen. Insley, 
the administrator, it appears, received only about one hundred dollars 
from the sale. What becomes, then, of his anxiety to raise money by a 
cash sale to pay debts of the estate, when he makes no demand of money 
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from the purchasers, and especially from the surviving partner, whose 
success in the liquidation of the partnership concern the administrator 
takes more interest in than he does in the administration of Simms’s 
estate, for which he is acting under bond and oath? It could not have 
escaped his notice that Irwin had in his hands assets to a large amount, 
wherewith to pay the partnership debts. It is shown that this adminis- 
trator is a debtor of the firm of Irwin & Simms. Irwin is the surety of 
the administrator on his official bond, and was his surety on his bond to 
dissolve the injunction. The administrator is one of Irwin’s sureties on 
his bond as liquidator of the partnership business. 

We are satisfied that a case is here presented which makes it our duty 
to enforce the law in relation to the obligations and liabilities of adminis- 
trators. It is essential to the rights of all persons interested in succes- 
cions, whether heirs or creditors, that the weighty and responsible duties 
of administrators should be, as the law emphatically demands, well and 
faithfully performed. They are expected and intended to be faithful 
agents, regarding strictly what the law requires from them, and con- 
forming in all their proceedings to its requirements; not speculators and 
spoliators looking to their own aggrandizement, reckless of the injury 
and ruin of those whose interests they have under their control. We 
conclude that a sufficient showing has been made in behalf of the plain- 
tiff in this case to grant the prayer of her petition. 

It is therefore ordered that the judgment appealed from be annulled, 
avoided, and reversed. It is now ordered that William T. Insley, ad- 
ministrator of the estate of L. P. Simms, deceased, be and he is hereby 
removed from the office of administrator of said estate. It is further 
ordered that the defendant pay all costs incurred in the prosecution of 
this proceeding. 


On APPLICATION FOR A REHEARING. 


TALIAFERRO, J. Unfaithfulness in the discharge of his functions au- 
thorizes the discharge of an administrator from his office. 

Has the administrator in this case been unfaithful in the discharge of 
the duties of his office ? 

He administered the separate estate of Simms. That consisted of cer- 
tain personal property and the interest of Simms in the partnership 
with Irwin. With this share of Simms in the partnership the adminis- 
trator of Simms’s separate estate had nothing to do until a partition 
teok plac? and Simms’s portion of the estate was definitely ascertained. 
The liquidation of the partnership affairs and business belonged exclu- 
sively to the surviving partner; with its indebtedness the administrator 
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was not concerned. It was no part of his business to sell Simms’s inter- 
est in the partnership to raise money to pay the partnership debts. His 
business was exclusively confined to the separate estate of Simms until 
after the partnership business was settled, and by partition that interest. 
was ascertained and passed over to him. When therefore he petitioned 
the court for a sale of all the personal property of Simms’s estate to pay 
the debts of Simms’s estate, which he alleged was necessary to do to 
pay them, this declaration was not true. He proceeded to the sale there- 
fore without grounds, and I call this unfaithfulness in his administra- 
tion. He advertised the sale of Simms’s undivided share in the partner- 
ship in globo without regard to the interests of the estate, the manifest 
purpose of which was to drive off small bidders and enable the surviving 
partner to put it at a low figure, and this I call unfaithfulness. When 
this interest in the partnership was adjudicated to Irwin under the cash 
sale, the administrator declined receiving a dollar, and turned the whole 
sum over to Irwin to go to pay partnership debts. He acted, in my 
opinion, unfaithfully toward the separate succession of Simms, noting by 
the way that he caused the property to be sold under the pretense that 
there were debts of his separate estate to pay, and when the property 
was sold he collected no money to pay them. 

In joining himself with Irwin as a quasi co-administrator, to provide 
means to settle the partnership affairs, he was acting unfaithfully to 
the separate estate of Simms, to which he should have had an eye 
single. His counsel says Insley had a right to administer the estate. 
A mere abstract, negative right he had. He was without the shadow of 
any equitable right. There was no reason why he should be appointed. 
He knew that the legal tutrix of the minor, sole heir of Simms, was en- 
titled by law to the administration of the estate. He knew she was 
about to apply for it. He used vigilance, however, to push for and get 
the office before the old woman, ignorant and unaware of the maxim 
that the law favors the vigilant, could procure it. Such vigilance I am 
inclined to favor but little. Neither morals nor propriety of conduct 
sanction a man’s thrusting himself into the business of an estate with- 
out the remotest personal right in himself, and uncalled for by any party 
having rights. This administrator has done this thing. If he had the 
legal right to do it, he has that right with bad grace, and has exercised 
it unfaithfully toward the estate he swore to be faithful to. When, 
therefore he asks this court to be continued in office, because a removal 
would not redound to his credit, he should not be listened to. The 
court should look to the interests of the minor child whose all is in 
possession of this unfaithful administrator, and not to what people 
might think of his removal. In worming himself into the office he took 
the risk of all the consequences, and he should abide by them. 
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There is pleaded in his behalf that he proceeded under legal advice. 
If he received bad advice, which-has brought him into trouble, he must 
suffer for acting under that advice, if, as it is fully proved he did, he 
acted illegally and unfaithfully. When it is pleaded in extenuation of 
his illegal acts that he acted through ignorance and not by design, I 
hold that a greater reason is shown for his removal. A man both un- 
faithful and too ignorant to perform the duties of the office should be 
superseded by one faithful and competent. 

For these reasons,‘ and several more that might be readily stated, I 
oppose granting a rehearing. 





No. 609. 


Strate oF Lovistana vs. Harvey CourtNEy, HENDERSON CouRTNEY, FRANK 
GREEN, BEN RosBINsON, AND JosEPH Dorts. 


It is not necessary to be a registered voter to be a qualified talesman. 

There is no part of the act No. 94 of 1873 which declares that only registered voters 
are competent jurors. The judge a quo erred therefore when rejecting the juror 
on that ground. 

PPEAL from the Fourteenth Judicial District Court, parish of Ouach- 

ita. Ray, J. Criminal case. William R. Hardy, District Attorney pre 

tem., for plaintiff and appellee. John H. Dinkgrave and G. H. Ellis, for 
defendants and appellants. 

HoweEtt, J. The defendants, who were found guilty of robbery and 
sentenced to imprisonment at hard labor in the Penitentiary, have ap- 
pealed. They urge as error the ruling of the judge a quo rejecting a 
tales juror because he was not a registered voter. 

Act No. 94 of 1873 says: “ Section one—That the qualifications of a 
juror to serve in any of the district courts in this State shall be the fol- 
lowing, and no other shall be required: To bea bona fide male resident of 
the parish in and for which the court is being held and the jury drawn, 
twenty-one years of age, not under interdiction by a decree of a compe- 
tent court, or charged with any crime punishable at hard labor in the 
Penitentiary, or death, pending at the time the competency is to be de- 
termined; provided, however, that there shall be no distinction made on 
account of race, color, or previous condition; and, provided further, that 
nothing in this section shall be so construed as to deprive the judges of 
this State of the discretion to decide upon the competency of jurors in 
particular cases when, from any physical infirmity or from relationship 
within the fourth degree, to be computed according to the civil law, or 
from ignorance of the English language and inability to understand the 
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same when read or spoken, or other cause, the juror may be incompe- 
tent to sit upon the trial of any particular cause.” 

It is plain that being aregistered voter is not here made a qualification. 
But: it. is contended on the part of the State that because in other sec- 
tions of the act it is previded that, in parishes except the parish of Or- 
leans and parishes where the beeks ef registration are accessible to the 
officer of court required to draw juries, the elerk of the court shall 
procure a book, and with the sheriff and recorder enter therein, in 
alphabetical order, the names of the qualified jurors, it must be inferred 
that the Legislature intended that only registered voters could be quali- 
fied talesmen. his inference, we think, is not justified. There is no 
part of the act which deelares that only registered voters are competent 
jurors, and, taking the first sectiem as prescribing the qualifications of a 
juror, we can not say that a talesman must be a registered voter. The 
other sections referred to by counsel for the State prescribe the mode of 
making out the list from which jurors are to be selected and summoned. 
They do not fix the qualifications of jurors. 

The judge a quo erred therefore in rejecting the juror mentioned in 
defendants’ bill of exceptions, and the case must be remanded for an- 
other trial. 

It is therefore ordered that the judgment and verdict of the lower 
court be set aside, and this case remanded for a new trial according to 
law. 


No. 475. 
M. D. C. Caner vs. CALDWELL & Kaun. 


An extension of the return-day does not carry with it the “ days of grace” added to 
the original return-day, and a second or subsequent application for an exten- 
sion must be made on or before the day to which the extension is made. This 
has been repeatedly held. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 

SA. Levisee,J. Egan & Wise and Ashton & Blanchard, for defendants 

and appellants. Nutt & Leonard, for plaintiff and appellee. 

Howet., J. A motion was made at the July term of 1873 to dismiss 
this appeal on two grounds, the first of which is because the transcript 
was not filed in time. 

The appeal was made returnable on the third Monday of July, 1872, 
which was the fifteenth day of said month. On the seventeenth day of 
the same month, on motion of counsel for the appellants, the return-day 
was extended to Monday, the twenty-second of July, 1872. On the 
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twenty-third of July, 1872, another motion-was made and granted ex- 
tending the return-day to the third Monday of July, 1873. This last 
motion was too late, and the order made on it without effectimlaw, as 
the delay on the first extension to the twenty-second of July, 1872, had 
expired, and it was not in the power of the court to make a return when 
the delay had expired. It has been repeatedly held that an extension 
of the return-day does not carry with it the “days of grace” added to the 
original return-day, and that a second or subsequent application for an 
extension must be made on or before the day to which the extension is 
made. 

It is therefore ordered that the appeal herein be dismissed with costs. 





No. 653. 


Watiace & Co. vs. THomas R. BurnHaM. JOHN CHAFFE & SoNS ET AL. 
INTERVENORS. 

The exception to the action of the intervenors was correctly sustained. The prop- 
erty had, through their instrumentality, been released from seizure and re- 
moved from the jurisdiction of the court, and hence the privilege asserted by 
them, if it existed, could not be enforced. 

PPEAL from the Fourteenth Judicial District Court, parish of Oua- 
A chita. Ray,J. R. W. & R. Richardson, for plaintiffs and appellees. 

Morrison & Farmer, for defendant and intervenors, appellants. 

Howet., J. This is a suit by attachment, instituted the twenty-ninth 
of April, 1875, by plaintiffs, residents of New Orleans, against a non-resi- 
dent, on a promissory note for $3424 66, dated May 8, 1871, and due 
February 1, 1873, with eight per cent interest from maturity, subject to a 
credit of $1360 27 on the fourteenth of June, 1873. Goods in transitu 
were attached, and were afterward bonded by defendant, with John 
Chaffe, Brother & Son and John Chaffe & Sons as sureties. Defend- 
ant filed an exception of prematurity, alleging that while in New Orleans, 
in April, 1875, not being able to pay his debts, and wishing to get more 
goods to enable him to continue his business until the growing crop 
could be taken to market, he entered into a verbal agreement with all of 
his creditors in said city, including plaintiffs, by which they were not to 
sue or press him until the time mentioned, and he was to obtain goods as 
desired, on the acceptance of his commission merchants and his own 
credit, which agreement was carried into effect, but plaintiffs have, in bad 
faith, violated it by suing him and attaching the goods so purchased from 
others. 

This exception was overruled, and defendant answered by a general 
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denial and a plea in compensation for amount of a note of plaintiffs held 
by him. 

John Chaffe, Charles Chaffe, William H. Chaffe, and Christopher 
Chaffe, Jr., intervened in behalf of the firms of which they were the 
members, setting up the alleged agreement, upon which they had ad- 
vanced to defendant and assisted him in buying more goods, being the 
same that are attached, and asking for a privilege as vendors thereon to 
the amount of thirty-six hundred dollars in preference to plaintiffs. 

Plaintiffs excepted to the intervention on the ground that the property 
attached had been bonded prior thereto and delivered to defendant; and 
is now beyond the jurisdiction of the court; and, secondly, that interven- 
ors, having become the sureties on the release bond, are estopped from 
asserting any claim to or privilege on the-property so delivered to, de- 
fendant. 

This exception was maintained and judgment was given in favor of 
plaintiffs, subject to the credit claimed. Defendant and intervenors have 
appealed. 

The first question is the plea of prematurity, on the trial of which de- 
fendant excepted to the ruling of the judge admitting the testimony of 
G. W. Carey and others, taken under commission before the plea or ex- 
ception was filed, as not having been taken with reference to the issue 
therein raised, and defendant had no opportunity to cross-examine the 
witness on such issues. This ground is good. There should have been 
an opportunity to cross-examine the witness, as urged by defendant, and 
such evidence will not be considered. There is also a bill of exceptions 
to the action of the judge in striking out certain parts of the answers of 
some of defendant’s witnesses as hearsay. Portions of said answers 
stricken out are manifestly hearsay, and were properly stricken out, but 
there are portions which are part of the res gesta, to which we will give 
legal effect in weighing the evidence. 

The evidence legally admissible satisfies us that the judge a quo did 
not err in overruling the exception of prematurity. The agreement be- 
tween the plaintiffs and defendant was conditional that the latter should 
make ‘purchases to a fixed amount for one half cash and the balance on 
time. He began the selection of goods under this agreement, but dis- 
continued in a manner and under circumstances which justified plaintiffs 
in considering the agreement at an end. 

The exception of plaintiff to the intervention of the Chaffes was cor- 
rectly sustained. The property had, through their instrumentality, been 
released from seizure and moved from the jurisdiction of the court, and 
hence the privilege asserted by them, if it existed, could not be enforced. 

On the merits, the evidence sustains the judgment of the district judge. 

Judgment affirmed. 
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No. 683. 


W. E. Wamstey vs. G. W. Rosrnson. 


The plea of res judicata can not be based on the judgment of a justice of the peace 
_ in bar of a suit in which the title to real estate is in question. Such a judgment 
would be void ratione materia. 


PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. Chapin,J. L. B. Watkins, for plaintiffand appellant. Dun- 
can & Moncure, for defendant and appellee. 

Lupe.ine, C. J. This is a pactitious suit, coupled with an injunction to 
prevent the defendant from molesting the possession of plaintiff. 

The defendant pleaded res judicata, and, subsequently, without waiv- 
ing the plea, filed an answer setting up title in himself, and praying to 
have the injunction dissolved with damages. 

The judge a quo sustained the plea and dissolved the injunction with 
damages. 

The judgment pleaded in bar of this suit was a judgment rendered 
by a justice of the peace, which appears to have been declared null for 
want of jurisdiction ratione-materie ; but whether it was or not, it is 
clear the judgment could not be a bar to this suit, as the justice’s court 
could not have validly rendered a judgment in regard to the title to real 
estate. If he did render such judgment, it was absolutely null. C. P. 
1063, 1068. If he did not render a judgment for the title to the land, it 
can not be res judicata in this case, which involves title to the land. 

It is therefore ordered that the judgment of the lower court be an- 
nulled, and that there be judgment overruling the plea of res judicata 
and remanding the case to be tried on the merits according to law; and 
that the appellee pay costs of appeal. 


No. 689. 


Exiza Tison vs. R. L. TANIEHILL; SHERIFF, ET AL. 


The main question in this case is, whether the creditor can be allowed to sever from 
the lands the mills thereon existing, in order to seize and sell them. The answer 
must be in the negative. The mills and machinery are attached to the realty. 
It is proved that the boiler is incased in rock and mortar, having its foundation 
in the soil. ; 


PPEAL from the Twelfth Judicial District Court, parish of Winn. 
Taliaferro,J. S. M. Brian & George Wear, for plaintiff and appel- 
lant. Jack & Pierson, for defendant and appellee. 
Lupe.ine, C.J. The plaintiff mortgaged a tract of land with all the 
57 





SUPREME COURT OF LOUISIANA, 


Eliza Tison vs. Taniehill, Sheriff. 








improvements thereon to J. H. Hadnot, in May, 1872. On this land was 
situated a steam saw and grist mill. In 1874 the legal representative of 
J. H. Hadnot, deceased, obtained judgment on the notes executed by 
plaintiff, with recognition of the mortgage. Execution was issued under 
this judgment and the saw and grist mill was attempted to be seized, 
separately from the land, and was advertised for sale. 

This execution was enjoined on the grounds— 

First—That the mill formed a part of the reaity, and could not be 
seized separately from the land; and 

Sevond—That the land and improvements thereon were exempt from 
seizure and sale under the homestead exemption law, as it was her home, 
and was not worth more than two thousand dollars. 

The evidence shows that the tract of land contains about one hundred 
and sixty acres, and that the plaintiff is a widow, with children depend- 
ent upon her for support, and that she has no other property except this 
land, with the improvements thereon, etc., which is worth less than two 
thousand dollars, and that she cultivates a few acres of the land as a 
farm and resides thereon. 

This land, with the improvements thereon, is clearly exempt from 
seizure, under the exemption law. 

Can the creditor be allowed to sever from the land the mills, in order 
to seize and sell them? Wethinknot. The mills and machinery are 
attached to the realty. One of the witnesses states that the boiler “is 
incased in rock and mortar, having its foundation in the soil.” 

It is therefore ordered, adjudged, and decreed that the judgment of 
the lower court be reversed, and that there be judgment in favor of the 
plaintiff, perpetuating the injunction, with costs of both courts. 


STaTE OF LOUISIANA vs. HarvEY CouRTNEY. 


It is manifest that the defendant can not avail himself of the pretended illegality 
of a proceeding in another and different case. He should himself have made 
the objection (if it existed) at the proper time, and not acquiesced in the drawing 
of the jury, and after judgment urged the objection, as he did. He can not take 
the chances of atrial and then object. 


PPEAL from the Fourteenth Judicial District Court, parish of Oua- 

chita. Ray,J. Criminalcase. William R. Hardy, District Attorney 

pro tem., for plaintiff and appellee. John H. Dinkgrave, for defendant 
and appellant. 


Howe, J. The defendant having been found guilty of attempting to 
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-bribe a witness and sentenced to hard labor in the State Penitentiary for 
the term of two years, appealed. He urges before us his motion in ar- 
rest of judgment, based on one made in another case, “challenging the 
array for the reason that the parish judge was absent from the parish at 
the time said array was drawn, and the said parish judge did not assist 
in drawing the aforesaid jury,” which motion was sustained in the said 
case, and the case continued on the application of the district attorney 
pro tem., to save the expense of drawing another jury, which, it is con- 
tended, admitted the incapacity and illegality of the jurors, and the con- 
sent of the State and counsel can not make valid the jury that was il- 
legally drawn. 

It is manifest that the defendant can not avail himself of a proceeding 
in another and different case. He should himself have made the objec- 
tion (if it existed) at the proper time, and not acquiesced in the drawing, 
and after judgment urged an objection, as he did. He can not take 
the chances of a trial and then object. 

Judgment affirmed. 


No. 640. 


Beniau P. Patton vs. Witu1AM L. Richmond, SHERIFF, ET AL. 


In November, 1874, plaintiff applied to be and was allowed to settle on the land seized 
in this instance as an actual settler, under the homestead law of Congress of the 
twentieth of May, 1862. 

By the terms ofthis statute, land entered under its authority is not liable to seizure 
for the payment ot any debt contracted prior to the issuing of the patent. 

The debt now sought to be enforced existed before the land was entered. It can not, 
therefore, under the express terms of the statute, be seized. 


PPEAL from the Fourteenth Judicial District Court, parish of More- 
house. Ray, J. S. G. Parsons, for plaintiff and appellant. Todd & 
Brigham, for defendant and appellee. 

Moraan, J. In 1866, Heard obtained judgments against Patton. These 
judgments were recorded. In 1874, Heard obtained judgment against 
Patton, recognizing and rendering executory the judicial mortgages re- 
sulting from the recording of these judgments. To satisfy these judg- 
ments Heard issued execution, and has seized certain lands alleged to be- 
long to Patton. Patton enjoins the sale on the ground that the property 
seized is not liable to be sold. 

The land now sought to be sold belonged to the public domain. It was 
entered by Patton many years ago, but this entry was canceled. The title 
to the land then reverted tothe government. In November, 1874, Patton 
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applied to be, and was, allowed to enter the land as an actual settler, un- 
der the homestead act of Congress of the twentieth of May, 1862. By 
the terms of this statute land entered under its authority is not liable to 
seizure for the payment of any debt contracted prior to the issuing of 
the patent. 

The debt now sought to be enforced existed before the land was en- 
tered. It can not, therefore, under the express terms of the statute, be 
seized. 





It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of the plaintiff, and that the injunction herein issued 
be restored and made peremptory, defendant to pay costs in both courts. 








No. 633. 
J. BUNTIN ET AL. vs. E. M. JOHNSON. 


The will in controversy was in the possession of the testatrix. She requested one of 
the witnesses to read it, which he did in her presence and in the presence of the 
subscribing witnesses. She declared after the reading that it was her will, and 
she signedit. The will is valid. 

It can not be seen how the testatrix could better have “ presented” the will to the 
witnesses. Indeed, she could only have done it in one other way. to wit: by 
taking it up in her hand, giving it to one of the witnesses, declaring at the time 
in terms: “‘ This is my last will.” 


PPEAL from the Fourteenth Judicial District Court, parish of More- 
house. Ray, J. Todd & Brigham, for plaintiffs and appellants. New- 
ton & Hall, for defendant and appellee. 

Moraan, J. Plaintiffs, alleging themselves to be the heirs at law of 
Mrs. Rebecca Moore, deceased, institute this proceeding for the purpose 
of annulling the will made by her, by which she bequeathed her prop- 
erty to the defendant, her husband. The grounds of nullity relied on 
are, that: the will was written out of the presence of the testatrix; that it 
was not presented by her to the witnesses with the declarations required 
by the second clause of article 1581, C. C.; that it was not read by the 
testatrix to the witnesses, nor by one of the witnesses to the others in 
her presence. 

“A nuncupative testament, under private signature, must be written 
by the testator himself, or by any other person from his dictation, or even 
by one of the witnesses, in presence of five witnesses residing in the 
place where the will is received, or by seven witnesses residing out of the 
place. Or it will suffice if, in the presence of the same number of wit- 
nesses, the testator presents the paper in which he has written his testa- 
ment, or caused it to be written out of their presence, declaring to them 
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that that paper contains his last will. In either case “the testament must 
be read by the testator to the witnesses, or by one of the witnesses to 
the rest in the presence of the testator. It must be signed by the testa- 
tor, if he knows how or is able to sign, and by the witnesses, or at least 
by two of them, in case the others know not how to sign, and those of 
the witnesses who do not know how to sign must affix their marks.” C, 
C. 1582. 

It is not necessary that we should determine whether the testimony of 
Hall, which was introduced for the purpose of establishing the fact that 
the will in question was written by Daniel Newton at the dictation of the 
testatrix, is sufficient. The case,in our opinion, is to be governed by the 
second clause in the article of the Code above quoted (1582), commencing 
“or it will suffice if, in the presence of the same number of witnesses,” etc. 
And the question is, was the will which is now attacked presented to the 
required number of witnesses; was it declared to them that the paper 
contained the testatrix’s last will; was it read in the presence of the 
testatrix; was it signed by her and by the witnesses ? 

The evidence, we think, discloses the fact that, when the subscribing 
witnesses were all present, one of them read the will aloud to the testa- 
trix, who declared that it was her will, whereupon she signed it, making 
her mark, she not knowing how to write her name. The witnesses then 
signed in her presence; the number of witnesses was sufficient. It is 
conceded that the will was written out of the presence of the witnesses, 
and it is therefore contended that it should have been presented to them 
by the testatrix, who should have declared, at the time of presentation, 
that it was her last will, and that this not appearing to have been done, 
the will is null. 

The case principally relied upon by them in support of their position, 
and which is certainly the strongest in their favor, is McCaleb vs. Doug- 
lass, 16 An. 327. In that case the will was read by one of the witnesses 

-in the presence of the others to the testator, who declared that it was 
his will. Indeed, he seems to have assented to it sentence by sentence. 
It was not, however, formally “ presented ” by the testator to the wit- 
nesses, and as it was written out of their presence the court decided that 
the want of presentation was fatal. But inthat case it appeared that the 
testator did not dictate the will to the witness, or party, who drew it 
up. The facts in that case were, as we gather from the testimony, which 
is copied at large in the opinion, that Douglass was lying in a dying con- 
dition in a room near to which the will was written. No one was present 
in the room where the will was being written except Dorsey and Bland. 
When Dorsey was about to commence the will he requested Bland to 
step into Douglass’s room and ask him something about the legacies, 
and if he did not want to give something to his other relatives. Bland 
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did so, and named most of Douglass’s other relatives to him, to which 
Douglass answered “well,” and when asked by Bland how much they 
were to be given he replied “ you say.” With this answer Bland re- 
turned to the room where Dorsey was writing, and had the will written 
according to his idea as to what Douglass ought todo. The testimony 
shows that it was Bland who dictated what disposition was to be made 
of the property. It was Bland devising Douglass’s estate. When the 
will was taken to Douglass, and the reading thereof was finished, he as- 
sented to what had been done, took a pen which was placed in his hand, 
scratched his name upon the paper, and went into a deranged state of 
mind which continued till his death. 

This will was, therefore, never dictated by the testator, and could in 
no sense be considered as having been presented by him to the witnesses. 
But in the case before us the facts are very different. The will was in 
her possession. She requested one of the witnesses to read it, which he 
did in her presence and in the presence of the subscribing witnesses. 
She declared, after the reading, that it was her will, and she signed it. 
We do not see how she could better have “ presented” the will to the 
witnesses. Indeed, she could only have done it in one other way, viz.: 
by taking it up in her hand, giving it to one of the witnesses, declaring 
at the time in terms “This is my last will.” 

In the case of Bouthemy vs. Dreux et al., 12 M. 639, Judge Porter 
said: “In the case before us it has been found that the will was written 
by the direction of the testator, that it was read over to him, and that it 
was signed by him; but it is objected he did not present the testament 
to the witnesses and declare it to be his. We do not understand the law 
to be that these words are so material and of such solemnity that they 
can not be supplied by others expressing the same ideas. Directing an 
instrument to be read over to witnesses, accompanied with the testator’s 
assertion that it was his last will and testament (as is in evidence, was 
done here), we think the same thing as if he had declared it to be his- 
We arealso of opinion the will was presented. This word, in the sense 
in which it is used in the law, means to exhibit to view or notice, and is 
fully satisfied by the testator’s requesting his will to be read over to the 
witnesses and telling them it was his. We are unable to find any force 
in the argument that the instrument should be delivered by the testator, 
with his own hand, to the witnesses, a ceremony which would often de- 
prive the citizen of the power of making a will at all, as the instances 
are frequent where bodily weakness would render it impossible to do so, 
though the mind was sound and healthy. The object of the Legislature 
was that the act should be transmitted from the testator to the witnes- 
ses, in their presence, in such a way as to make it evident that it ema- 
nated from him. The court of cassation in France has held, in constru- 
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ing a law on the same subject, expressed in the same words as ours, that 
the presentation need not be manual; that the object of the law was to 
guard against a false testament being substituted in place of the real 
one, and that object was accomplished when the testator either presented 
it with his hands or indicated it by gestures or signs.” Seay 14, 458, 
18 ib. 210. 

It is true that the case just quoted was relied upon in the case of Mc- 
Caleb vs. Douglass, and that the court there said, “without inquiring 
how far that case may now be considered as authority,” thus implying a 
doubt as to the correctness of the decision; but we have seen no case 
where the authority has been overruled or disregarded, and we think it 
was correctly decided, and that the reasons given in support of the de- 
cision are impregnable. It is also to be observed that in the case of 
McCaleb the court said the circumstances of the case of Bouthemy dif- 
fered materially from the facts in McCaleb’s case. In the case before us 
the facts are, as nearly as possible, identical with those in the case of 
Bouthemy. 

This was the view taken of the case by the district judge, and we think 
his judgment should be affirmed. 

Judgment affirmed. 


No. 620. 
D. H. Sueprarp vs. L. G. Barron, ADMINISTRATOR. 


This suit was instituted in the probate court of Bienville parish to have the admin- 
istrator of a succession removed from his trust, if he failed to give new security. 
An exception to the jurisdiction of the court ratione persone and ratione materi 
was sustained. It was anerror. It is manifest that the probate court which ap- 
pointed the administrator could alone remove him, and that the present suit is. 
purely probate in its character. 


fo from the Parish Court, parish of Bienville. 7. J. Butler, 
Judge ad hoc. L. B. Watkins, for plaintiff and appellant. J. F. Pier- 
son, for defendant and appellee. 

Lupe.ine, C.J. The plaintiff, who is the surety on the bond of L. G. 
Barron, administrator of the succession of C. B. Thompson, sued Bar- 
ron, administrator, to compel him to give new security, to have himself 
released from further liability on his said bond, and to have said Barron 
removed from his trust, if he failed to give new security. This suit was 
instituted in the probate court of Bienville parish, where the succession 
was opened. An exception to the jurisdiction of the court ratione per- 
sone and ratione materice was filed and sustained, and the suit was dis- 
missed. 

Section 3717 of the Revised Statutes declares that “on due proof 
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being made of the maladministration of such administrator, executor, 
curator, or tutor, thus cited, the court shall require him to give a new 
bond with other sufficient security for the faithful administration of said 
estate, and upon failure so to do, within three days after such order, he 
shall be forthwith removed from the administration thereof, and the 
judge shall proceed at once to appoint another administrator.” It is 
manifest that the probate court which appointed the administrator could 
alone remove him, and that the present suit is purely probate in its char- 
acter. ©. P. 924. 22 An. 131, 139. 

It is therefore ordered that the judgment of the lower court be re- 
versed; that the exception be overruled, and that the case be remanded 
to be proceeded with according to law. It is further ordered that the 
appellee pay costs of appeal. , 








No. 632. 


SUCCESSION OF JEPHTHAH H. Heap. APPLICATION TO COMPEL THE ADMIN- 
ISTRATOR TO RENDER ACCOUNT, AND TO REMOVE HIM. 

The causes alleged are not grounds for the removal of an administrator. If the ad- 

ministrator is derelict in his duty in filling an account, he may be ordered to do 


so, and if he disobey the order of the court, the creditor may demand his re- 
moval. 


If the administrator’s bondsman becomes insolvent, the creditor may require other 
surety to be given, and if the administrator fail to comply with the order of the 
court, that will constitute a cause for removal. But nothing of the kind appears 
in this case. 

PPEAL from the Parish Court, parish of Franklin. Brice,J.. A. W, 
Moore and Morrison & Farmer, for plaintiff and appellee. Robert 

J. Caldwell, for defendant and appellant. 

Lupe.ina, C. J. The plaintiff alleges that he is a creditor of the estate; 
that J. H. Crawford has been appointed and qualified as administrator of 
said succession; that more than twelve months have elapsed since his ap- 
pointment and no account has been filed, and that the surety on his bond 
is not good for the amount of the bond; and he prays to have the ad- 
ministrator ordered to render an account, and to have him removed from 
his office and to be himself appointed administrator. 

There was judgment against the defendant by default, dismissing him 
from his trust, and for ten per cent per annum interest on the amount 
of plaintiff's debt. The defendant has appealed, and has assigned as 
error, among others, that no cause for his removal has been alleged. 

There is no note of evidence or evidence; except as to the plaintiff's 
debt, in the record. The causes alleged are not grounds for the removal 
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of an administrator. If the administrator is derelict in his duty in filing 
an account, he may be ordered to do so; and if he disobey the order of 
the court, then the creditor may demand his removal. And if his bonds- 
man become insolvent, the creditor may require other security to be 
given, and if the administrator fail to comply with the order of the court, 
that will constitute a cause for removal. It is not alleged or proved that 
the administrator has disobeyed the order of the court in either particu- 
lar. C. C. 3043; 9 An. 478; 5 An. 563; R. S., sec. 3717. 

It is therefore ordered that the judgment of the lower court be re- 
versed and annulled, and that there be judgment rejecting the plaintiff’s 
demand to dismiss the administrator. It is further ordered that the ad- 
ministrator do render an account of his administration within thirty days 
after the date hereof. 

It is further ordered that the costs of appeal be paid by the plaintiff 
and appellee. 

Rehearing refused. 


H. M. Hyams vs. M. Barr. 


The plea that the subject of this controversy was a Confederate money transaction, 
which was therefore void, can not be maintained. Confederate notes were not 
the consideration of the obligation. The consideration was land. 

Defendant had the privilege of paying in Confederate money so long as there was 
any Confederate currency to pay with. But that privilege he lost by not taking 
advantage of it when it was in his power to do so. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Seay, J. Nutt & Leonard, for plaintiff and appellant. Duncan & 
Moncure, for defendant and appellee. 

Morean, J. Plaintiff sues on the following obligation: 

“ SHREVEPORT, June 30, 1864. 

“JT, Marx Baer, acknowledge myself to be indebted to H. M? Hyams in 
the sum of twelve thousand dollars, being unpaid balance due to him by 
me for the purchase money of the tract of land in the parish of Bossier 
sold by said Hyams to me, before Thomas H. Pitts, recorder, this day. 

“T have the privilege of paying the above sum in the new currency of 
the Confederate government, about to be issued, by paying eight thou- 
sand dollars in satisfaction of the same (but not in bills of one hundred 
thereof). 

“In the meantime, the sum of twelve thousand dolJars is to carry in- 
terest at the rate of eight per cent per annum from the date until paid, 
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and to be calculated upon twelve thousand dollars, and not on eight 
thousand dollars, and said interest to be paid in new currency; said prin- 
cipal and interest demandable at any time by said Hyams or his agent 
or transferee, after one month from this date, and if not paid, to bear a. 
lien and privilege on said land in same manner as if the same had been 
expressed in the deed of sale, and to have same force and effect as if 
mortgage thereon had been declared therein. 

(Signed) M. BAER.” 

The defendant pleads that the obligation is for Confederate money, 
and, therefore, null and void; alleges that he has the privilege of dis- 
charging the same by the delivery of eight thousand dollars in Confed- 
erate notes of the new issue; pleads payment and the prescription of 
five years. ° 

The acknowledgment sued on is dated thirtieth June, 1864. Service 
of petition was accepted on the twenty-ninth of June, 1869, so that five 
years had not elapsed from the date of the acknowledgment of the debt 
to the filing of the suit. Even if the prescription relied upon would pro- 
tect him, upon which we express no opinion, five years had not elapsed. 
The plea of , -escription can not, therefore, be maintained. The plea of 
payment is not sustained. He had the privilege of paying in Confederate 
money so long as there was any Confederate currency to pay with. But 
that privilege he lost by not taking advantage of it when it was in his 
power to do so. 

As to its being a Confederate money transaction, and, therefore, void. 
Hyams sold to Baer a certain property. The price was $42,979 50. 
Nothing is said as to what currency was to be used. The deed recited 
that the payment was made in cash. This, however,wasnotso. Twelve 
thousand dollars remained due. For this amount the acknowledgment 
now sued on was given. 

In the case of Spyker vs. Hart, 22 An. 534, we said: “ Wegather from 
the evidence, as a whole, that, in 1864, Cummings and Mrs. Pauline Pickett 
sold to Hart a valuable tract cf land near Shreveport, for the price of 
seventy-five thousand dollars, which sum is said by the act of sale to 
- have been paid in cash. It appears, however, as a matter of fact, but 
sixty-one thousand dollars were paid, and this in Confederate notes. 
For the balance of the price of the land, fourteen thousand dollars, the 
obligation in suit was given. Confederate notes were undoubtedly the 
standard of value, but they were not the consideration of the obligation. 
The consideration was land.” 

The decision in that case controls this. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of the plaintiff, H. M. Hyams, and against the defend- 
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ant, M. Baer, for twelve thousand dollars with eight per cent interest per 
annum thereon from the thirtieth June, 1864, until paid, with vendor’s 
lien and privilege upon the property described in the act of sale which 
is attached to and made part of plaintiff’s petition. Defendant to pay 
costs in both courts. 


No. 670. 
CazEaux & VERGNOLE vs. L. B. FIcxiqurer. 


It is not shown that the custom is universal among dealers in goods to insure the 
articles they are ordered toship. Plaintiffs prove that they never insure goods 
sold by them, unless specially ordered to do so, and this court thinks that their 
dealings with defendant indicates this fact. Moreover, defendant was clearly 
informed that plaintiff had not insured the goods sent, and did not remonstrate. 
Hence, defendant is liable to plaintiffs for the claims sued upon. 


Ug eeon from the Tenth Judicial District Court, parish of Caddo. 
LA. Looney, J. Egan & Wise, for plaintiffs and appellants. Nutt & Leon- 
ard, for defendant and appellee. 


Howe, J. Plaintiffs sue defendant on two accounts for $343 50 each, 


alleged to be for wines sold and delivered to defendant, one dated March 
10, 1874, and the other March 19, 1874. Defendant admits that he re- 
ceived the goods charged in the account of March 19, 1874; avers that 
he is willing and has offered to pay forsame; and makes tender in his 
answer ; but denies that he is in any manner bound for the bill of March 
10, 1874. Judgment was rendered against defendant for the amount of 
account of March 19, with interest from said date, and plaintiffs ap- 
pealed. Defendant asks that judgment be amended by releasing him 
from all interest. : 

On the tenth of March, 1874, defendant, by telegraph, ordered plain- 
tiffs, who are dealers in wines and liquors, in New Orleans, to ship him 
by steamer La Belle six casks claret and a half-cask white wine. On the 
same day plaintiffs delivered the goods on the steamer La Belle and for- 
warded by mail the invoice and bill of lading to defendant. On the 
seventeenth of March the defendant sent the following dispatch to the 
plaintiffs : “La Belle has not come. Inquire where are my wines. An- 
swer.” To which plaintiffs answered on the same day: “La Belle leaves 
only to-night.” On the nineteenth of March they sent this dispatch : 
“Your goods transferred from La Belle to Southwestern. Are you in- 
sured? Answer, shall we duplicate order.” To which defendant onthe 
same day answered: “Shippers always insure my goods when not paid 
for. Duplicate order at same price.” 
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The plaintiffs sent the goods. The defendant contends that he is 
not responsible for the loss of the first shipment; that plaintiffs should, 
according to custom, have insured, unless instructed not to do so; and 
that such custom is shown. If it be admitted that a “custom” on this 
point between plaintiffs and defendant would be binding on both parties 
and render them respectively responsible, such custom is not estab- 
lished; nor does the evidence show that such custom is universal among 
other dealers in goods, not including factors and agents. Defendant, 
previous to this one, had made two bills with plaintiffs. The first was 
not insured. The second was byspecial order. When this, the third, 
was ordered, no instructions to insure were given. Plaintiffs prove that 
they never insure goods sold by them, unless specially ordered to do it, 
and we think their dealings with defendant indicate this. They obeyed 
all orders given them ; shipped the goods on the boat designated by the 
purchaser ; and forwarded the invoice (which contained no charge for 
insurance) with the bill of lading. It is shown that letters usually go 
from New Orleans to Shreveport in three or four days. In this instance 
seven days intervened before defendant made inquiry about the ship- 
ment. When he did so, the telegram of plaintiffs indicated clearly that 
they had not insured, and he did not then complain. 

We conclude that defendant is responsible on both accounts. 

It is therefore ordered that the judgment appealed from be reversed, 
and that plaintiffs recover of defendant $687, with five per cent interest 
on one half from the tenth of March, 1874, and on the other half from 
the nineteenth of March, 1874, and costs in both courts. 


SUCCESSION OF JOHN P. Spears. APPLICATION TO SEIZE AND SELL PROPERTY. 


The proceeding is irregular and inadmissible. It is not regular to issue an er parte 
order in favor of one or more creditors, without notice or proof, for the sheriff 
to sell property under administration to pay said creditors. Proceedings should 
be taken contradictorily with the administratrix, to have property sold to pay all 
the debts of the succession. 

PPEAL from the Parish Court, parish of Union. Lewis, J. J. C. 
£gan, for plaintiff and appellee. G. H. Ellis, for administratrix, ap- 
pellant. 

HoweE1t, J. The plaintiffs in the suits of J. B. Spears vs. Mrs. M. J. 
Spears, administratrix, and W. L. Spears vs. Mrs. M. J. Spears, admin- 
istratrix, alleged that they had judgments against the succession of 
John P. Spears, deceased, which had been under administration for more 
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than a year, and upon their joint prayer obtained an order from the pro- 
bate court directing the sheriff to seize and sell, after due legal formali- 
ties and advertisements, a sufficient amount of property to pay said 
debts. From this order, when notified of the seizure, the administratrix 
appealed. 

The proceeding is irregular and inadmissible. It is not regular to 
issue an ex parte order in favor of one or more creditors, without notice 
or proof, for the sheriff to sell property under administration to pay 
said creditors. Proceedings should be taken contradictorily with the 
administratrix, to [have property sold to pay all the debts of the suc- 
cession. 

It is therefore ordered and decreed that the order appealed from be 
set aside and annulled, appellees to pay costs in both courts. 





M. Griuis vs. B. E. Carter et at. J. ByRNE ET AL., INTERVENORS. 


The costs for which an appellant must give bond to secure a devolutive appeal, are 
the costs of both the inferior court and those of appeal. 


PPEAL from the Twelfth Judicial District Court, parish of Franklin. 

‘A. Taliaferro,3, Boatner & Elam, for plaintiff and appellee. James 

B. Corkern, for intervenors and appellants. Preston Hampton, in pro- 
pria persona, defendant and appellant. 

Lupe.ine,C. J. The appellee has moved to dismiss this appeal on 
the ground that no bond has been given to secure the costs of this suit. 
The bond is for fifty dollars to secure the payment of the costs of appeal 
alone. 

The costs for which an appellant must give bond to secure a devolu- 
tive appeal are the costs of both the inferior court and those of the ap- 
peal. The English text of the Code says “to secure the payment of 
the costs;” the French text is “ pour sureté du paiement des frais, tant 
en premiere instance qu’en cas d’appel.” Both the English and the 
French texts show that the bond is to secure the judgment for costs. 

In this case the appellant has failed to give such a bond as the law 
requires, and his appeal must be dismissed. 3 An. 135;*4 An. 3; 13 An. 
417. 

It is therefore ordered that this appeal be dismissed with costs. 
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No. 630. 
D. C. Moraan Et au. vs. D. T. LocKE ET AL. 


Vaughn’s appointment as public administrator was made by a court of competent 
jurisdiction. The validity of his appointment can not be inquired into collater- 
ally. ; 

It is immaterial whether the representative of the succession designated himself as 
eurator or administrator. The point to be determined would be, not the title by 
which he designates himself, but the power which he has to represent the suc- 
cession. 

The defendants set up title to the property in controversy, which, they say, was ac- 
quired by them from their father, John Turner, and in support of their claim 
present the following document: “‘ One day after date, we, or either of us. prom- 
ise to pay to John Turner or bearer the sum of six thousand two hundred dol- 
lars for a tract of land known as the Dockey place, with eight per cent interest 
from date until paid. August 23, 1869. Signed: Jackson Turner, Obadiah 
Turner.” 4 

This note is certainly no title. It is not an act of sale, and it transfers no property. 
The fact that it was recorded gives to it none of the forms required for the trans- 
mission of real estate, nor does it change the character of the instrument, 
which is nothing more than an unconditional obligation to pay a certain sum 
of money. 

The will of Turner, their pretended vendor, is not evidence of any sale; it is not 
even a donation, for the document expressly says that the proceeds of the note 
aforesaid, when paid, are to be distributed equally among all the children. The 
most that can be said of defendants’ title is that they, perhaps, hold under a 
verbal sale. Buta verbal sale or other disposition of real estate is only proof 
against the vendor or vendee who confesses it when interrogated on oath. The 
document relied on is neither a confession under oath nor an answer to inter- 
rogatories. It can not, therefore, as to third parties, be of any foree. 

The succession of Turner being under administration, the heirs in this condition 
of affairs were not competent to make deeds one to the other of property be- 
longing to the estate in which they had only a residuary interest. 

The payment of the aforesaid note to the administrator of the succession did not 
make their title good, as they claim, because they had no title. The payment 
could not create a title or even complete a defective one. 


PPEAL from the Fourteenth Judicial District Court, parish of More- 
house. Ray,J. Jury trial. Todd & Brigham, for plaintiffs and ap- 
pellants. Newton & Hall, for defendants and appellees. 

Morean, J. This is a petitory action. Plaintiffs claim title under a 
sale made by the public administrator under an order from the parish 
court. Defendants deny the validity of the title set up against them, 
and also claim title from the original owner, in whose succession the 
property was sold. 

The land in dispute belonged to John Turner, who was a citizen of the 
State of Arkansas. He died, and his succession was opened in the parish 
of Morehouse, in the latter part of the year 1869. Rival applicants for 
the administration of his estate laid claim to the right of administering 
thereon.. Pending their contest, William H. Vaughn, public administrator, 
applied to be appointed administrator until another administrator should 
be appointed and qualified. He also asked that an inventory might be 
taken of the property of the deceased. The judge ordered that Vaughn 
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be appointed to take charge of and administer the succession until su- 
perseded by an order of court, and that an inventory be taken, which was 
done. Upon the inventory figures the property now in dispute. These 
orders were granted on the thirteenth of February, 1870. On the 
eleventh of May, 1871, the public administrator asked for and obtained 
an order to sell the lands inventoried, in order to pay debts. 

No decision seems to have been arrived at in the contest between the 
parties who originally claimed the right to be appointed administrator, 
and on the thirteenth of May, 1873, the public administrator, alleging that 
more than two years had elapsed since he was appointed to take charge 
of the estate; that since that time the contestants had made no effort to 
close their contest, but had, in fact, abandoned it; and that he, the pub- 
lic administrator, was in charge of the estate, and unable to settle it for 
the reason that he had no authority to sell property, which it was neces- 
sary to do, the succession being in debt; prayed to be confirmed as 
administrator, with power to sell property and pay debts, and that the 
contest between the rival applicants for the administration be declared 
‘abandoned. 

The order was made as prayed for. Mrs. Mary A. Risor, alleging her- 
self to be a creditor in her capacity as administratrix of the estate of 
her former husband, Halloway, prayed the parish court to order the 
‘public administrator to sell the property of the succession. Service was 
made on the administrator, who accepted the same and said that he 
made no objection to the demand. Whereupon the court ordered the 
administrator to sell as much of the property of the succession as might 

‘be necessary to pay the debts thereof. The order was made on the 
eighteenth of August, 1873. 

The sale was made pursuant to this order, and not under the order of 
the eleventh of May, 1871, above referred to. At the sale the defend- 
ants, through their counsel, notified the parties present that the admin- 
istrator was selling their property and that the purchaser would acquire 
no title. 

At the sale the present plaintiffs became the purchasers.. The defend- 

‘ants are in possession. Plaintiffs claim under the deed from Vaughn, 
public administrator. Defendants say that Vaughn was without au- 
thority to sell, because his appointment as administrator was an abso- 

‘lute nullity. Vaughn’s appointment was made by a court of competent 
jurisdiction. The validity of his appointment can not be inquired into 
collaterally. They next cbject to Vaughn’s title, because it purports to 

‘to be from Vaughn, curator, instead of from Vaughn, public administrator. 
But it seems to us immaterial whether the representative of the succes- 
sion designated himself as curator or administrator. The point to be 
‘determined would be, not the title by which he designates himself, but 
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the power which he had to represent the succession, and whether the 
deed comes from one who calls himself curator or administrator is of 
little consequence. The defendants next set up title to the property 
which, they say, they acquired from their father, John Turner, before his 
death. ' 

The first evidence which they produce in support of their claim is a 
note, which is as follows: 

“ $6200. Ling, LovlsIana. 

“One day after date we, or either of us, promise to pay to John Turner 
or bearer the sum of six thousand two hundred dollars for a tract of 
land known as the Dockey place, with eight per cent interest from date 
until paid. 

“ August 23, 1869. . 

“ (Signed) “JACKSON TURNER, 
“OBADIAH TURNER.” 

This note was recorded in the notarial book in the parish of More- 
house. This note is certainly no title. It is no act of sale, and it trans- 
fers no property. The fact that it was recorded gives to it none of the 
forms required for the transmission of real estate, nor does it change the 
character of the instrument, which is nothing more than an uncon- 
ditional obligation to pay a certain sum of money. 

The next evidence of title which they bring forward is a document which, 
they say, was intended to be the will of John Turner, their vendor, in 
which it is declared that the land in question is to be equally divided 
between the plaintiffs after they shall have paid for the same; i. e., after 
their note, which we described above, shall have been paid. If we admit 
that the document was properly received in evidence, notwithstanding 
the objections of the plaintiffs, still the document is not evidence of any 
sale. It is not even a donation, for the document expressly says that 
the proceeds of the note, when paid, are to be distributed equally among 
all his children. The most that can be said of the defendants’ title, so 
far, is that they, perhaps, held under a verbal sale. But a verbal sale, or 
other disposition of real estate is only good against the vendor or vendee 
who confesses it when interrogated on oath. C. C. 2275. The document 
now relied on is neither a confession under oath nor an answer to inter- 
rogatories. It can not, therefore, as to third parties, at all events, be con- 
sidered as a conveyance of real estate or an acknowledgment of the 
transfer thereof. 

On the eighteenth of October, 1869, the defendants’ co-heirs went be- 
fore the recorder of the parish of Morehouse, and, acknowledging that 
their father had sold the land in question to them (defendants) without 
any formal deed having been made thereto, sold the land to the defend- 
ants. The consideration of this sale seems to have been the promise to 
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pay the note above described, to secure the payment whereof they re- 
served a mortgage. This deed wasrecorded. But at the time this deed 
was passed the succession of John Turner was under administration. 
In this condition of affairs the heirs were not competent to make deeds 
one to the other of property belonging to the estate in which they had 
only a residuary interest. They had no power to transfer, consequently 
their transfer conveyed no title. 

They finally contend that they have paid the note which they gave as 
the price of the land to the administrator of the succession which was 
opened in Arkansas, and this they claim makes their title good. 

But we have seen that they had no title. A payment, therefore, to the 
administrator would not create a title, or even complete a defective 
one. 

Mrs. Louisa Echols intervened in the suit and claims to be owner of 
a part of the land in dispute, she having purchased from Jackson Turn- 
er. But as we have come to the conclusion that Jackson Turner had no 
title, and as Mrs. Echols has acyuired nothing by prescription, it follows 
that Mrs. Echols has no title. 

It therefore appears : 

First—That the succession of John Turner was opened in the parish of 
Morehouse. 

Second—That Vaughn was appointed administrator thereof. 

Third—That an inventory of the property belonging to the succession 
was regularly taken, upon which inventory figures the property in dis- 
pute. 

Fourth—That the property mentioned as belonging to the succession 
was sold, at the instance of a creditor thereof, by the administrator. 

Fifth—That the sale was made in conformity with the requirements of 
the law. , 

Sixth—That the plaintiffs became the purchasers. 

It follows, we think, that their title thereto is good. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and it is now 
ordered, adjudged, and decreed that there be judgment in favor of the 
plaintiffs, decreeing them to be the owners of the property described in 
their petition, the costs of both courts to be borne by defendants. 

Rehearing refused. 
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No. 675. 
A. H. LEONARD ET AL. vs. W. T. SMITH ET AL. 


The question is whether a minor, who was never represented by atutor during his 
minority, loses any of his rights or property by prescription, or by a failure to 
reinscribe his mortgage within ten years of its inscription, the mortgage having 
been given, and the ten years having expired, before the term of his minority. It 
must, however, be stated that the suecession of the minor’s father was repre- 
sented by an administrator, who was in office when the prescription, if any, 
accrued. 

There is, of course, a difference between a debt and the mortgage which is given to 
secure the payment of that debt. Acknowledgment of the debt takes it out of 
prescription ; but acknowledging a debt does not operate as reinscription of the 
mortgage which was given to secure the payment of the debt. They are sub- 
stantial and distinct acts, each differing from the other, and producing different 
results. Therefore, to keep alive both the debt and the mortgage which is on 
the verge of being prescribed, the debt must be acknowledged and the mortgage 
must be reinscribed. 

The position taken by defendant that, as he was a minor and unrepresented when 
prescription attached, he is not affected by the fact of non-inseription of the 
mortgage, is not correct, as the facts of the case do not bring him within the line 
of protection which he invokes. 

The succession of the minor’s father was represented by an administrator. It is 
true the administrator has filed what he calls a final account, which has been ho- 
mologated, but he has not been discharged from his trust, and, untii discharged, 
his office continues; so that the succession was represented, and the note with 
regard to which this litigation springs was the property of the succession. If 
the administrator has failed to do what was necessary to collect the note and 
secure the mortgage attached to it, he may be responsible for his neglect, but his 
neglect can not deprive others of rights acquired even in consequence of his 
neglect. 
regards the fact that the mortgage was declared to have been canceled in the 
books of the mortgage office by the plaintiffs, that fact is of no significance. The 
mortgage would have prescribed without any entry having been made relative 
thereto. It was the lapse of time which prescribed it, and not the declaration that 
it was canceled. 


P| gerne from the Tenth Judicial District Court, parish of Caddo, 
Looney, J. A. H. Leonard, for plaintiffs and “yoo. Land & Tay- 


lor, for defendants and appellants. 
Moraan, J." William T. Smith obtained judgment against L. M. Nutt, 
the judgment recognizing and enforcing a mortgage on a certain piece of 


property, under which judgment he caused the property mortgaged to 
be seized. 


Mark Parsons, one of the plaintiffs herein, alleges that a portion of 
the property seized belongs to the community which existed between his 
wife, deceased (whose succession he administers), and himself, it having 
been purchased from Nutt in April, 1866. 

Leonard claims that he is part owner in indivision of the undivided 
quarter interest in parts of lots one and two of the lands seized, which 
was formerly owned by Nutt, and which he, Leonard, acquired at a 
sheriffs sale made to effect a partition in the suit of Crain vs. Kendall 
et al. 
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They both aver that the judgment rendered in the case of Smith vs. 
Nutt can not affect them or their rights, as they were not parties there- 
to. They aver that the mortgage claimed by Smith in the case of Smith 
vs. Nutt was prescribed when the suit was instituted; that Smith at- 
tempted to reinstate the mortgage by causing the same to be reinscribed, 
but that the reinscription could not affect their rights; that the mort- 
gage was extinguished by prescription. 

Leonard alleges that he purchased the property at sheriff’s sale under 
a mortgage certificate which declared that no such mortgage as the one 
which was claimed by Smith existed on the property bought by him; 
that the proceeds of the sale were paid over to the sheriff, and that if 
Smith had any mortgage on the property he should have looked to the 
proceeds of the sale, and can not now proceed against the property, 
which was legally and properly sold. 

Both plaintiffs allege that the action of Smith and the sheriff, in at- 
tempting to sell their property, is illegal, and they enjoin the sale there- 
of. Smith admits that he sued Nutt and that judgment was rendered in 
his favor, and he avers that all the allegations contained in his petition 
in that suit are true, and he annexes that petition to his answer and 
makes them a part thereof. He further avers that his special mortgage 
on the property in question was illegally canceled by order of the pres- 
ent plaintiffs during his minority, when he was unrepresented by a tu- 
tor, and that said cancellation is absolutely null and void. He avers that 
his judgment against Nutt, recognizing and ordering his special mort- 
* gage to be enforced, was a valid judgment, and binding on the plaintiffs 
herein, who, he avers, were entitled to no notice of the proceedings, as 
the act of mortgage contained the pact de non alienando. He further 
avers that the mortgage was not prescribed, as prescription did not run 
against him while he was without a tutor, guardian, or other representa- 
tive. He prays for a dissolution of the injunction, with damages. 

Defendant’s petition in his suit against Nutt represents that his father 
died in 1860, leaving him a minor of seven years of age and an orphan; 
that one McCloud was appointed administrator of his father’s succession; 
that he filed an account of his administration in March, 1867, which ac- 
count was a final one and was duly homologated; that among the assets 
of his father’s succession, of which he was sole heir, was a promissory 
note drawn by L. M. Nutt and N. E. Wright, dated twenty-third Febru- 
ary, 1860, payable to the order of his father on the first of January, 
1861, for the sum of twenty-one hundred and fifty dollars, which note was 
secured by mortgage upon the property which is now before us; that 
Wright is dead and his succession insolvent; that Nutt had made various 
payments on said note up to the first of January, 1864, which payments 
interrupted prescription thereon, and that on the first of January, 1874, 
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he made other payments and acknowledged that the note was due. He 
averred that his mortgage had never become prescribed, because he was 
a minor from the date the note became due until the fifteenth of June, 
1874, for the reason that he never had any tutor appointed to represent 
him, and because he was incapable of acting or of understanding his 
rights during his minority. 

The question which the appellant presents for our solution is, can a 

minor, who was never represented by a tutor during his minority, lose 
any of his rights or property by prescription, or by a failure to rein- 
scribe his mortgage within ten years of its inscription, the mortgage 
having been given and the ten years having expired before the term of 
his minority ? To which, however, must be added the statement that 
the succession of the minor’s father was represented by an administra- 
tor, who was in office when the prescription, if any, occurred. 
' There is, of course, a difference between a debt and the mortgage 
which is given to secure the payment of that debt. Acknowledgment of 
the debt takes it out of prescription, but acknowledging a debt does not 
operate as a reinscription of the mortgage which was given to secure 
the payment of thedebt. They are substantive and distinct acts, each 
differing from the other, and producing different results. Acknowledg- 
ment of the debt revives it. Reinscription of the mortgage keeps alive the 
security. But the debt may exist, and the security may be discharged. 
Therefore, to keep alive both the debt and the mortgage, which is on 
the verge of prescription, the debt must be acknowledged and the mort- 
gage must be reinscribed. But the defendant contends that, as he was 
a minor, and unrepresented when prescription attached, he is not affected 
by the fact of non-reinscription of the mortgage. 

If we were to admit the correctness of this position, with regard to 
which, however, we express no opinion, still the facts of this case do not 
bring him within the line of protection which he invokes. The succes- 
sion of his father was represented by an administrator. So far as this 
record discloses, it is still under administration. It is true the adminis- 
trator has filed what he terms a final account, which has been homolo- 
gated, but he has not been discharged from his trust, and, until dis- 
charged, his office continues; so that the succession was represented. 
The note with regard to which this litigation springs was the property of 
the succession. .It was the duty of the administrator, who had it in his 
hands, to collect it, and to preserve the mortgage by which its payment 
was secured. If he has not done so, he may be responsible for his neg- 
lect, but his neglect can not deprive others of rights acquired even in 
consequence of his neglect. 

As regards the fact that the mortgage was declared to have been can- 
celed on the books of the mortgage office by the plaintiffs, that fact is 
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of no significance. The mortgage would have prescribed without any 
entry having been made relative thereto. It was the lapse of time 
which destroyed it, and not the declaration that it was canceled. 

We think the judgment of the district court, which was in favor of the 
plaintiffs, is correct. 

Judgment affirmed. 





No. 617. 
CHRISTOPHER CHAFFE vs. TRUSTFES MINDEN FEMALE COLLEGE. 


‘The main defense is that the plaintiff was at the time the contract sued upon was 
entered into, was and is now. a member of the Minden Board of Trustees, and that 
he could not make a contract with said trustees or with their agents, and tha 
the contract was null and void. This defense is without any force. There is 
nothing in law or in morals that could prevent the plaintiff from entering into a 
contract with the defendant represented by a committee duly authorized thereto. 
No fraud is alleged. 


If there is any bad faith exhibited in this case, it seems to be on the part of the de- 
fendants, who, having entered into a contract with plaintiff, have received the 
fruit of his labor and materials, and refuse to pay for the same under the pre- 
text that a person, whose property and labor they are enjoying, had not the 
eapacity to contract with themselves—a fact known to them when the contract 
was made, if it be a fact. . 

PPEAL from the Eighteenth Judicial District Court, parish of Web- 
ster. Turner, J. L. B. Watkins, for plaintiff and appellee. George 

& Taylor, for defendants and appellants. 

Lupe.tine, C. J. The plaintiff sues the defendants for the balance of an 
account for work done by plaintiff for defendant, under a contract. The 
defense is that C. Chaffe was, at the time the said contract was entered 
into, and is now, a member of the board of trustees, and that he could 
not make a contract with said trustees or with their agents, and that the 
contract was null and void. They further allege that the work was not 
done according to contract. 

The contract was signed by the plaintiff and a committee appointed 
by the trustees and authorized to make a contract for repairs upon the 
college buildings, and which work was to be under the direction and 
supervision of the committee. The work appears to have been done. 
The whole cost of the-work was $2543 80, two thousand dollars whereof 
had been paid before the institution of this suit. ° 

There is nothing in law or in morals that would prevent the plaintiff 
from entering into a contract with the defendant represented by a com- 
mittee duly authorized thereto. No fraud is alleged. Christopher Chaffe, 
individually, was not the agent or mandatary of the defendant; he could 
not bind or affect the defendant by any act of his. As a member of the 
board of trustees, he could only act collectively with a quorum of the 
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board and at stated times. 13 La. 527, La. S. Bank vs. Senecal. The only 
bad faith exhibited by this record seems to be on the part of the de- 
fendants, who, having entered into a contract with plaintiff, have re- 
ceived the fruits of his labor and his materials, and refuse to pay for the 
same under the pretext that a person, whose property and labor they 
are enjoying, had not the capacity to contract with themselves—a fact. 
known to them when the contract was made, if it be a fact. 

It is therefore ordered that the judgment of the lower court be af- 
firmed with costs of appeal. 


No. 649. 


E. W. WARFIELD vs. GEORGE B. HAMLET, SHERIFF, ET AL. 


The appellee has moved to dismiss this appeal because the appellant has not filed 
an assignment of errors. This is no cause for dismissing an appeal, except 
when the record brought up has not been duly certified by the clerk of the lower 
court as containing all the testimony adduced; or, to be more accurate, the fail- 
ure to file an assignment of errors is not a cause to dismiss an appeal; but, on 
the contrary, the assignment of errors is a means to prevent the dismissal of a 
defective record. 

The only judgment which could have been rendered, based on the failure of the 
plaintiff to appear and prosecute the suit, was one of nonsuit. Under the recon- 
ventional demand for damages, the defendants might have insisted upon a trial 
of the cause, notwithstanding the absence of the plaintiff, but they could not dis- 
miss the main suit and try the reconventional demand afterward. Besides, a 
jury had been allowed in the case, and no trial could legally have been had with- 
out ajury, except by consent of parties. 

4 PPEAL from the Fourteenth Judicial District Court, parish of Oua- 
tA chita. Ray,J. Cobb & Gunby, for plaintiff and appellee. Morrison 
& Farmer, for defendant and appellant. 

Lupe.ine, C.J. The plaintiff obtained an injunction to restrain the 
execution of a fieri facias, issued on an alleged twelve-months bond. 
The grounds of the injunction are, that the instrument styled a twelve- 
months bond was not a twelve-months bond, but a mere private agree- 
ment, on which no execution could issue, and that no legal sale could be 
made according to the terms of the advertisement. 

It appears that A. Guson, Jr., obtained a judgment for $806 57 against 
the plaintiff, and that, execution having issued thereon and having been 
placed in the hands of the sheriff, he was ordered to return it, for the 
reasons stated in the following sheriff’s returns: 

“ Received in office, April 30, 1874; and on the first day of May, 1874; 
the plaintiff's attorneys having taken a consent twelve-months bond in 
favor of Lehman, Abrams & Co., owner of the judgment and writ in this 


case, executed before me, May 1, 1874, I, therefore, return this writ as 
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directed by Morrison & Farmer, attorneys for plaintiff, owner of the 
judgment.” 

The writ enjoined was issued under this instrument, and the property 
was advertised for sale for cash, without appraisement. 

On the day fixed for the trial of the injunction, the plaintiff and her 
attorneys were called at the door of the court-house, and, having failed 
to appear, the suit appears to have been dismissed on motion of the 
defendants. But, notwithstanding this action, the defendants appear to 
have gone on with the trial of their reconventional demands for damages; 
and there was judgment in favor of the plaintiff in execution against 
the plaintiff and her sureties for ten per centum special damages, and 
twenty per cent general damages. From this judgment the plaintiff and 
her surety appeal. 

The appellee has moved to dismiss this appeal, because the appellant 
has not filed an assignment of errors. 

This is no cause for dismissing an appeal, except when the record 
brought up has not been duly certified by the clerk of the lower court, 
as containing all the testimony adduced; or, to be more accurate, the 
failure to file an assignment of errors is not a cause to dismiss an appeal; 
but, on the contrary, the assignment of errors is a means to prevent the 
dismissal of a defective record. C. P. 895, 896, 897. In this case the 
record is duly certified, and no defect in the transcript is alleged. 

The defendants admit in their brief and argument that, on their 
motion, the plaintiff's suit was dismissed under article. 536 of the Code 
of Practice. They say “there was ro trial of the plaintiff’s injunction. 
* * * There could not be such a trial. It is prohibited by article 536 
cm 

Without adopting the legal conclusion of the defendants’ counsel, we 
assume the fact to be as stated by both plaintiff and defendants, that 
the suit was dismissed on defendants’ motion because the plaintiff failed 
to appear to prosecute the suit. The only judgment which could have 
been rendered, based on the failure to appear and prosecute the suit, 
was one of nonsuit. “If, after the cause has been set down for trial, the 
plaintiff does not appear, either in person or by attorney, to plead his 
cause on the day fixed for trial, the. defendant may require that judg- 
ment of nonsuit be rendered against such plaintiff. But such judgment 
can not be pleaded as res judicata, or in bar of another suit for the same 
cause of action: provided, the plaintiff show that he has paid the costs. 
of the first suit.” C. P. 536. 

Under the reconventional demand for damages, the defendants might 
have insisted upon a trial of the cause, notwithstanding the absence of 
the plaintiff. 5 An. 298; 11 An. 287, 305; 3 La. 103. But they could not 
dismiss the main suit under article 536 and try the reconventional 
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demand afterward. Besides, a jury had been allowed in the case, and no 
trial could legally have been had without a jury, except by consent of 
parties. , 

It is therefore ordered and adjudged that the judgment of the lower 
court be amended by annulling so much thereof as allows damages in 
favor of the defendants, but without prejudice; and that, as thus 
amended, the judgment be affirmed. It is further ordered that the 
costs of appeal be paid by the appellee. 


No. 619. 
D. H. SHepparp vs. J. H. ScHEENE ET AL. 


This suit was instituted by the defendant in injunction against the securities on 
the injunction bond, to recover damages arising out of the alleged improper is- 
suance of the injunction. To this demand the plea of res judicata is opposed. 
The judge a quo erred insustaining it. The present defendants were not before 
the court, when final judgment was pronounced in the case wherein the injune- 
tion issued, and nothing was decided as to them. 

Article 304 of the Code of Practice relative to injunctions applies only to injunctions 
which arrest a judgment. , 

Actions upon bonds are not prescribed in three years. 

PPEAL from the Eleventh Judicial District Court, parish of Bienville. 
Trimble, J. L. B. Watkins, for plaintiff and appellant. J. C. Egan, 
for defendants and appellees. 

Moraean, J. In the suit of W. B. Looney, for the use of L. G. Barron, 
vs. D. H. Sheppard, plaintiff prayed for judgment against the defendant 
for a certain sum of money, and also asked for and obtained an injunc- 
tion prohibiting him from selling, disposing of, or incumbering the land 
described in his petition. 

The defendant signed the injunction bond for twenty-five hundred 
dollars to secure the payment of such damages as the defendant might 
sustain in case it should be decided that the injunction improperly issued. 
Exception was taken to the suitwand a dissolution of the injunction was 
asked for on several grounds, and damages in the sum of one hundred 
dollars was prayed for on account of counsel fees. The action of the 
court on this exception does not appear in the record. In the brief, coun- 
sel for plaintiff says, that there was no judgment dissolving the injunc- 
tion, but that Barron elected to abandon it. On the other hand, defend- 
ants’ counsel says in his brief, that the exception was sustained but no 
damages were allowed. It is certain that in the final judgment no dam- 
ages are awarded. Indeed, in the decree no mention is made of the in- 
junction. 


This suit is instituted by the defendant in the injunction against the 
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sureties on the injunction bond, to recover damages arising out of the al- 
leged improper issuance of the injunction. To this demand the defend- 
ants offered the plea of res judicata. The plea was sustained and the 
suit dismissed. 

The judgment is erroneous. The present defendants were not before 
the court, when final judgment was pronounced in the case wherein the 
injunction issued, and nothing was decided as to them. 

Defendants argue that the question of damages having been put at 
issue by the pleadings, and a general judgment having been rendered 
without any reservation as to the plaintiff's rights, the judgment covers 
all the issues raised in the pleadings. But in this case the principal on 
the bond is not sued, and in the other case the sureties were not properly 
before the court. 

But they contend that they must be considered as having been before 
the court and parties to the judgment. They rely in support of their 
position upon the 304th article of the Code of Practice, which declares 
that “on the trial of the injunction the surety on the bond shall be con- 
sidered asa party plaintiff in the suit, and in case the injunction be dis- 
solved, the court in the same judgment shall condemn the plaintiff and 
surety, jointly and severally, to pay to the defendant interest at the rate 
of ten per cent on the amount of the judgment, and not more than 
twenty per cent as damages, unless damages to a greater amount be 
proved.” 

The article relied on relates to injunctions which arrest a judgment. 

In Borie vs. Borie, 5 La. 87, the court said : “ The judge erred in allow- 
ing special damages to the defendants against the plaintiff and her 
surety ; no law authorizes such a decree in this case; the surety was not 
in court ; the court could not sentence her, neither for damages, nor for 
costs; if the defendants suffered damages, admitting that the injunction 
was wrongfully sued out, they could not be recovered, but by a distinct 
and separate action on the bond.” The same doctrine has been repeat- 
edly held. 9 An. 303; 11 An, 92, 524, 525. 

The defendants urge that, when a plaintiff in injunction partially suc- 
ceeds, and where the equitable remedy of injunction has not been pal- 
pably abused, damages will not be allowed, and that, inasmuch as the 
plaintiff in injunction had judgment in his favor, damages can not be 
awarded against the sureties on his injunction bond. On the merits, this 
would probably be a good defense, but the merits are not before us. 
We have only to decide whether or not the plea of res judicata was well 
taken. We think it was not. 

Defendants also pleaded the prescription of three years. The point 
was not urged in argument or in the brief, and we conclude that it was 
abandoned. At all events, it is not tenable. The action is not one 
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arising ex delicto, but is upon a bond. Actions upon bonds are not pre- 
scribed in three years. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the case 
be remanded to be proceeded in according to law, appellees to pay costs 
of appeal. 


No. 621. 
Apney, Love & Co. vs. Mrs. S. H. Wuirttep. 


The claim of plaintiffs is for a sum exceeding five hundred dollars, and the fact that 
in the answer and as a witness defendant admitted being indebted for a less sum 
did not change the demand of plaintiffs. Had the amount admitted been certain 
and plaintiffs taken a judgment therefor, and thus left a small amount only in 
contest, the jurisdiction would have been affected. It is the demand of plaintiffs 
that gives jurisdiction. 

The simple act of giving a mortgage to a creditor to secure his claim does not of 
itself constitute a ground for the writ of attachment. 

PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. Chapin, J. J. F. Pierson, for plaintiffs and appellees. L. 

B. Watkins, for defendant and appellant. 

Howett, J. A motion is made to dismiss this appeal because, the de- 
fendant, having on the trial confessed the greater portion of the debt 
sued for, leaving a balance in dispute of less than five hundred dollars, 
this court is without jurisdiction. 

The claim of plaintiffs is for a sum exceeding five hundred dollars, and 
the fact that in the answer and as a witness defendant admitted being 
indebted for a sum less than that sum did not change the demand of 
plaintiffs. Had the amounts admitted been certain and plaintiffs taken 
a judgment therefor, and thus left a small amount only in contest, the 
jurisdiction would have been affected. It is the demand of plaintiffs that 
gives jurisdiction. 

Motion refused. 

On THE MERITS. 


The suit is on an open account for the year 1872, amounting to $988 35, 
reduced by credits to $548 21, and consisting of goods, wares, and mer- 
chandise, among them paints, oils, nails, wall-paper, window-sash, locks, 
hinges, and other articles to build the dwelling-house of defendant, in 
the town of Coushatta, on a lot bought of T. W. Abney, and which is 
described in the petition. It is averred that the account sued on shows 
that plaintiffs paid and advanced to the mechanics and workmen who 
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erected said building, upon the order and agreement of defendant, 
money and merchandise to enable defendant to erect said building, for 
which they have a legal and recorded privilege on the same; that defend- 
ant has mortgaged to Lisso & Brother her tract of land on Red river, 
and her house and lot in Coushatta, inherited from her father, and has 
given them confessions of judgment to a large amount, while she has re- 
fused to secure plaintiffs by mortgage or confession of judgment, thus 
giving to Lisso & Brother, a part of her creditors, an unfair preference 
over petitioners as creditors, and they prayed for and obtained an at- 
tachment and for judgment for $548 21 with interest, for maintaining 
the attachment, recognizing and enforcing their privilege, and for the 
sale of the property attached to satisfy their claim. 

The answer sets up want of jurisdiction of the district court; the gen- 
eral denial; admits a portion of the account less than five hundred dol- 
lars, which defendant is willing to pay; alleges numerous errors therein; 
denies having given any unjust or fraudulent preference to any creditors 
or having had any interest to defraud plaintiffs or any other creditor; 
sets out that the contract for building her house was in writing; that she 
is not responsible for materials furnished, if any, by plaintiffs, who have 
no privilege. 

Judgment was rendered for the amount admitted to be due and sus- 
taining the attachment, recognizing attaching creditors’ privilege on the 
property seized, and ordering it to be sold to pay the judgment, from 
which defendant appealed. 

She complains that the grounds set out in the petition do not author- 
ize the attachment, as it is not alleged or proven that the giving of the 
mortgage was with the intent to defraud her creditors or to give the 
mortgagees u fraudulent or unfair preference. No. 4 of art. 240, C. P., un- 
der which the writ issued, reads: “When he (the debtor) has mortgaged, 
assigned. or disposed of, or is about to mortgage, assign, or dispose of 
his property, rights, or credits, or some part thereof, with intent to de- 
fraud his creditors, or give an unfair preference to some of them.” The 
intent is the essential ingredient, and, we think, neither the petition nor 
the evidence shows such intent in the defendant. The simple act of giv- 
ing a mortgage to a creditor to secure his claim does not of itself give a 
ground for the writ. There is no evidence of recording a privilege. 
What we said on the motion disposes of the question of jurisdiction of 
the district court. 

It is therefore ordered that so much of the judgment appealed from 
as sustains the attachment with recognition of attaching creditors’ privi- 
lege on the property seized, and orders it to be sold for same, be reversed 
and annulled, and in other respects affirmed. Appellees to pay costs of 
appeal. 
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No. 655. 


Succession oF E. P. Oversy. Frnat Account oF Pusiic ADMINISTRATOR. 
OpposITION OF E. D. Duckwortu. 


The motion filed on the trial of this suit to dismiss the opposition on the ground 
that the account of the public administrator had been homologated, and the op- 
position had been dismissed, can not be maintained. It is sufficient to say that the 
judgment dismissing the opposition and homologating the account was ap- 
pealed from, and reversed by this court. 

As to the other point, that the term of the office of the public administrator had ex- 
pired, it is equally untenable. It is repugnant to reason and to justice to sup- 
pose, that one who administers a succession by virtue of his office of public 
administrator, can escape responsibility for his maladministration, because he 
no longer holds the office of public administrator; and whether or not his suc- 
cessor in the office of public administrator should have been a party to this suit, 
as prayed for by opponent, it is clear that Vaughn, the former administrator, 
was before the court for all the purposes of this suit. 

The judge a quo erred in permitting the filing of an answer to the opposition by 
another creditor,and after the case had been fixed for trial. Replications are 
not allowed in pleading in this State. The opposition is.in the nature of an an- 
swer, and no answer to that should have been allowed, much less by another 
creditor, and after the case had-been fixed for trial. 


PPEAL from the Parish Court, parish of Morehouse. Wheeler, J. 
Todd & Brigham, for Duckworth, opponent and appellee. L. G. 


Parsons, for administrator, appellant. D. C. Morgan, for Taylor and 


Churchill, creditors and opponents. 

LupeE.ina, C. J. In 1865 or 1866, H. Overby was appointed administra- 
tor of the succession of: E. P. Overby. The property of the estate was 
inventoried at $12,469 59, forty-one hundred dollars whereof was the ap- 
praised value of the real estate, and the remainder was the appraised 
value of notes and personal property. 

In 1868 or 1869, H. Overby filed a provisional account. In 1869 H. 
Overby died. The records of this succession were destroyed by fire. In 
1870, W. H. Vaughn, public administrator, was appointed administrator 
of said succession. He caused a new inventory to be made, the inven- 
tory previously made having been destroyed. In this inventory the 
lands were appraised at $6555 53, and besides the lands there figured on 
the inventory only the following assets: A rent note for $325 25 anda 
note for $225, appraised at their face value; a note for $210, not ap- 
praised, and a claim against the former administrator, H. Overby, the 
amount whereof was not stated, and it was not appraised. Shortly after 
his appointment the public administrator obtained an order to sell prop- 
erty to pay debts. The order is as follows: “Let the prayer of the fore- 
going petition be granted, and it is ordered that the sheriff of the parish 
of Morehouse, after due and legal advertisement, proceed to sell, at the 
court-house door, in said parish, in accordance with articles 990 and 991 
of the Code of Practice, all the property belonging to said succession, 
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consisting of land, shown by and described in the inventory thereof, and 
due return make.” 

The public administrator caused the lands to be sold under this order, 
and also the claim of the succession against H. Overby, the former ad- 
ministrator. This claim was adjudicated for $116. 

On the first of June, 1872, Vaughn, public administrator, filed his ac- 
count, which was opposed by E. D. Duckworth, on the following grounds: 
That the opponent was a creditor of the estate for $1050, with interests 
and costs, but was not placed on the account and tableau; that the ad- 
ministrator should be charged with the amount due by the former ad- 
ministrator, H. Overby, to the succession; that he should have collected 
this debt, and was never authorized to sell it, and the sale is null and 
void. And he opposed all the claims allowed and placed on the tableau 
as unjust, and pleaded prescription against them. 

On the trial of this suit a motion was filed to dismiss the opposition on 
the grounds that the account of the public administrator had been 
homologated, and this opposition had been dismissed, and that the term 
of the office of the public administrator had expired. It is sufficient to 
say that the judgment dismissing the opposition of Duckworth and 
homologating the account was appealed from, and this court reversed 
said judgment. 

On the second point, we will remark it is repugnant to reason and to 
justice to suppose, that one who administers a succession by virtue of his 
office of public administrator can escape responsibility for his malad- 
ministration because he no longer holds the office of public administra- 
tor. And whether or not Schardt, his successor in the office of public 
administrator, should have been made a party to this suit, as prayed for 
by opponent, it is clear Vaughn, for all the purposes of this suit, was 
properly before the court. C. C. 1195. 

On the trial two bills of exceptions wert taken. The first was to the 
ruling of the court permitting the filing of an answer to the opposition 
by another creditor, and after the case had been fixed for trial. Replica- 
tions are not allowed in pleading in this State. The opposition is in the 
nature of an answer, and no answer to that should have been allowed, 
much less by another creditor, and after the case had been fixed for trial. 
The objections urged to the evidence received in the second bill of ex- 
ceptions go to its effect rather than to its reception. 

On the merits, the judgment in favor of the opponent and against 
Vaughn, the public administrator, for the amount of his debt, is clearly 
correct. For the credit of the administration of justice in this State, we 
trust that there is no parallel case to this in its annals. 

This record shows that the succession was opened in 1866, that the 
property was inventoried at $12,469, of which upward of eight thousand 
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dollars consisted chiefly in chirographic and mortgage notes, and the bal- 
ance in real estate, which was sold in 1871 for $6555 53; that during one 
year the property rented for fourteen hundred dollars, during another 
year for one thousand dollars, and during about two years the adminis- 
trator, H. Overby, cultivated it for his own advantage; that before his 
death, in 1869, H. Overby filed a provisional account, which showed that 
he had in his hands about four thousand dollars which he had collected, 
and that he had paid no debts of the estate, or only to a very small 
amount, if any; that the public administrator, shortly after his appoint- 
ment, caused the lands to be sold to pay debts, which consisted exclu- 
sively of the widow’s claim under the homestead law, law charges, attor- 
ney’s fees, taxes, and commissions, with the solitary exception of a debt 
in favor of Taylor & Churchill for less than $1041 and interest, and that 
the entire proceeds of the sale, $7106 53, were absorbed in paying said 
charges and debts. The record shows that no effort was made to collect 
from the former administrator the amounts collected by him, or for 
which he was responsible, notwithstanding his own attorney, who had 
also been the attorney for the former administrator, testified in this case 
that the provisional account filed by Overby showed he was indebted to 
the estate upward of four thousand dollars, and the inventory and other 
evidence in this record shows he was accountable for a much larger sum 
than that, and that his bond was perfectly good. The record further 
shows that he caused to be sold, without any authority, this claim against 
the administrator for the paltry sum of $116, without any order of court 
or appraisement. Such dereliction of duty can not be countenanced by 
courts of justice. 

It is therefore ordered that the judgment of the lower court be affirmed 
with costs of appeal. 





No. 629. 
PeteR Moraean vs. WrituiaM G. SHELTON. 


It appears that about the first of May, at night, the plaintiff, being intoxicated, used 
language which provoked the defendant, who, in a moment of passion, knocked 
him down. The next day the plaintiff left and obtained work on another plan- 
tation for the balance of the year. While not justifying defendant in the use of 
violence, this court can not regard it, under the circumstances, as a cause on the 
part of plaintiff for abandoning his contract, the difficulty having no connection 
with said contract. 


PPEAL from the Fourteenth Judicial District Court, parish of More- 
house. Ray,J. D.C. Morgan, for plaintiff and appellant. Newton 
& Hall, for defendant and appellee. 


HowE.t, J. This isa controversy between the plaintiff, as laborer, and 
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the defendant, as proprietor, for the crop of 1873, and services of the 
former for a part of the year 1874, plaintiff claiming $1054 50 for the por- 
tion of crop of 1873 falling to and not received by him, certain sums re- 
ceived by defendant from other parties for and not paid to plaintiff, 
services of the latter in the crop of 1874, or said amount as damages for 
assaulting and forcing plaintiff to leave, and a cow and calf illegally re- 
tained by defendant; the defendant claiming in reconvention $151 17 due 
him on account, and five hundred dollars damages resulting from plain- 
tiffs leaving without cause. From a verdict and judgment in favor of 
defendant for $52.77 the plaintiff has appealed, and the defendant asked 
to have the judgment amended by increasing it to $646 07. 


On the fifteenth of January, 1873, the parties entered into a written 
contract to the effect that defendant should furnish the land, team, and 

tools for making a crop, and plaintiff furnish the labor, giving all dili- 
’ gence, attention, and care to the crop and team; one half the crop, when 
gathered, to “go to said Shelton, and sufficient amount at the same 
time deducted from the other half to pay said Shelton for supplies and 
all other dues from the second party; then the remainder of the second 
half goes to said Morgan or second party.” 


The crop, as alleged by plaintiff, consisted of fourteen bales of cotton, 
three hundred bushels of corn, and two thousand pounds of fodder, of 
which he received three bales of cotton, one hundred bushels of corn, 
and his portion of the fodder, leaving only fifty bushels of corn and the 
division of the cotton in dispute. The plaintiff claims that he is entitled 
to the half of twelve bales raised, as he says, under the written contract, 
and to the whole of two other bales raised under another agreement. 
There is a conflict of evidence on this point, and it devolved on the plain- 
tiff to make it clear. In view of the written contract and the other evi- 
dence, we must conclude that the whole crop was to be equally divided. 
Taking this as the quantity of cotton to which plaintiff is entitled, and 
fifty bushels of corn, with the other items which, in the brief, it is con- 
tended are proven, the sum due him is $447 50, not including the claim 
for damages. He allows credits in favor of defendant to the amount of 
$475 60, which leaves a balance of $28 10 due the latter. 


The alternative claim of $250 for services on the crop of 1874, or dam- 
ages for being forced to abandon the crop, is not, in our opinion, sus- 
tained by the evidence. It appears that about the first of May, at night, 
the plaintiff, being intoxicated, used language which provoked the de- 
fendant, who, in a moment of passion, knocked him down. The next 
day plaintiff left, and obtained work on another plantation for the bal- 
ance of the year. While we do not justify defendant in the use of vio- 
lence, we can not regard it, under the circumstances, as a cause on the 
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part of plaintiff for abandoning his contract, the difficulty having no 
connection with the contract. 

The difference between the amount $28 10, shown above, and the 
amount $52 77, allowed by the jury, is so small that we are not inclined, 
under conflicting evidence in the case, to make any change in the judg- 
ment. 


Judgment affirmed. 


No. 654. 


CURATORSHIP OF SARAH J. BEEcROFT, INTERDICTED. OPPOSITION TO FINAL 
ACCOUNT OF THE CURATOR. 

The accounts of the curator of the interdicted, which were filed and homologated 
previous to the filing of the last tableau, are, according to the provisions of the 
Civil Code, prima facie correct, but they do not form res judicata, 

The accounts are presumed to be correct, unless the contrary be shown, but this 
may be shown on opposition to the final account by the accounts themselves or 
by other testimony, and if these accounts disclose charges which are evidently 
illegal or exaggerated, this court can notice the fact and correct them. 

PPEAL from the Parish Court, parish of Morehouse. Wheeler, J, 
C. T. Dunn, for opponent and appellee. _S. G. Parsons, for curator 
and appellant. 

Moraean, J. S. J. Beecroft was interdicted on the petition of J. T. 
Payne. W. J. Walt was appointed her curator. An under curator was 
also appointed. ; 

The curator took upon himself the administration of the interdicted’s 
property, and filed several accounts. Subsequently, the judgment of 
interdiction was annulled, and the curator was ordered to file a final ac- 
count of his administration, which he has done. 

The party who had been interdicted opposed the homologation of the 
account, and has included in her opposition objections to his former ac- 
counts. To the latter oppositions the defendant excepts the plea of res 
judicata. This plea can not be sustained. 

“The person interdicted is, in every respect, like the minor who is 
under a tutor, both as it respects his person and estate; and the rules 
respecting the tutorship of the minor, concerning the oath, the inven- 
tory and the security, the recording of the.legal mortgage, the mode of 
administering, the sale of the estate, the commission on the revenues, 
the excuses, the exclusion or the deprivation of the tutorship, the mode 
of rendering the accounts, and the other obligations apply, with respect 
to the curatorship of the person interdicted.” 

*“ The tutor is bound to render an annual account of his administration, 
reckoning from the day of his appointment. This account shall be ren- 
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dered contradictorily with the under tutor. The judgment homologating 
the account shall be prima facie evidence of the correctness of the ac- 
count homologated in any settlement which may afterward be made with 
the minor.” C. C. 356, 

The accounts filed and homologated previous to the filing of the last 
tableau are, therefore, prima facie correct, but they do not form res 
judicata. But the accountant contends that if his former accounts are 
not vested with the authority of the thing adjudged, they are so far 
obligations on the parties that they can not be attacked collaterally on 
an opposition to a subsequent account, but only by direct action. 

The accounts are presumed to be correct, unless the contrary is shown. 
But we think that this may be shown on opposition to a final account by 
the accounts themselves, or by other testimony, and that if these ac- 
counts disclose charges which are evidently illegal or exaggerated, we 
can notice the fact and correct them. 

The most important question in the case is whether the interdicted 
should pay the costs of her interdiction; and, if so, what amount she 
should pay. 

She was not interdicted at the suit of the curator. With the proceed- 
ings which led to that result he had nothing to do. He was appointed 
curator upon the recommendation of a family meeting, by a judge of 
competent jurisdiction. He certainly can not be charged with the ex- 
penses entailed by that litigation. He was, however, bound to see that 
these expenses were confined within a reasonable limit. It is true he 
filed accounts showing the payments which he made, and that these ac- 
counts were homologated. But the accounts were of his own filing, and 
the amounts thereon were set down by him. That they were out of pro- 
portion to the services rendered we think is unquestionable. The same 
remarks apply to other items on the accounts. 

The parish judge has rendered an elaborate opinion, in which he has 
scrutinized these accounts, and from his judgment both parties have ap- 
pealed. 

A careful examination of the opinion as well as of the facts upon 
which it is based has satisfied us that his judgment was well rendered. 

Judgment affirmed. 
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No. 685. 
JOHN PHetps & Co. vs. Horace Boveuron. 


The jurisdiction of the appellate court does not attach until the appeal bond is filed. 
But it necessarily follows that, when the appeal bond is filed, the appellate juris- 
diction does attach. When the appellate jurisdiction attaches that of the dis- 
trict court ceases. 

Now, plaintiffs applied for an appeal and perfected their appeal. Between the time 
of their motion for an appeal and the perfection thereof, they proceeded as 
though they proposed to acquiesce in the judgment, But when they filed their 
bond, they perfected their appeal, and that appeal must date from the day on 
which it was granted. Therefore plaintiffs must be considered as having taken 
their proceedings after their appeal was granted. But at that time the district 
court had ceased to have jurisdiction. It follows that all of their subsequent 
proceedings are nullities. $ 
PPEAL from the Tenth Judicial District Court, parish of Caddo. 

Looney, J. Land & Taylor, for plaintiffs and appellees. Duncan & 

Moncure, for defendant and appellant. ; 

Morean, J. Boughton obtained judgment against Ross Wilkinson. 
Phelps & Co. sued Boughton, who was an absentee, and garnisheed 
Wilkinson and the clerk of the court, who waived service of the interroga- 
tories, and voluntarily answered them. Boughton, through counsel, 
took a rule to dissolve the attachment, and to release his judgment 
against Wilkinson therefrom. The motion was maintained, without preju- 
dice to the right of plaintiffs to issue new process. This judgment was 
rendered on the second of January, 1875. On the same day an appeal 
was asked for and allowed. On the same day also, new citations together 
with copies of petition and interrogatories issued and were served on 
the clerk of the court on the day they were issued, and on Wilkinson 
on the eleventh of the same month. 

On the thirteenth of January the plaintiffs filed their bond for a sus- 
pensive appeal. This court affirmed the judgment of the district court 
as regards the dissolution of the attachment. 

Proceedings were carried on subsequently under the citation, and in- 
terrogatories issued on the second of January. 

The defendant contends that at the time the second process of gar- 
nishment issued, the district court had been divested of its jurisdiction 
by the appeal, and, consequently, that the second seizure was an abso- 
lute nullity. 

Plaintiffs contend that there was no appeal, because there was no bond. 
They are right in their position that the jurisdiction of the appellate court 
does not attach until the appeal bond is filed. But it necessarily follows 
that, when the appeal bond is filed, our jurisdiction does attach. When 
our jurisdiction attaches, that of the district court ceases. 


Now, they applied for an appeal and perfected their appeal. Between 
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the time of their motion for an appeal and their perfection thereof they 
proceeded as though they proposed to acquiesce in the judgment. But 
when they filed their bond they perfected their appeal. From what 
period, then, did their appeal date? From the day, we think, upon 
which it was granted. They must then be considered as having taken 
their proceedings after their appeal had been granted. But at that time 
the district court was without jurisdiction. It follows that all of their 
subsequent proceedings are nullities. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the attach- 
ment herein be set aside, plaintiffs to pay the costs in both courts. 


No. 626. 
THE State oF LovisiaAna vs. JAMES B. THomas. 


The judge a quo did not err.when admitting the evidence objected to. It was nec- 
essary to establish that the property stolen belonged to some one, other than the 
defendant; and what the defendant had sworn to in a judicial proceeding against 
the ownership thereof was good evidence. 

The judge a quo erred in permitting a witness to prove certain confessions made by 
the defendant to one Davis, which confessions were not made in the presence of 
witness, and which he only knew through Davis. It was the weakest of hearsay 
evidence. The facts, if they existed, should have been established by Davis, who 
was in court. 

The court below did not err when refusing to charge the jury that the value of the 
horse alleged to have been stolen should have been established. The statute de- 
elares horse-stealing to be a crime, and this without regard to the value of the 
animal stolen. 

The judge a quo properly overruled the objection to the testimony of Davis as to 
confessions made by the defendant to him. which objection was based on the 
ground that the witness could not state that he remembered all the confessions 
which the accused had made, but only some of the particular points thereof. The 
objection went to the effect of the testimony, and not to its admissibility. 

The State should not have been permitted to impeach its own witness. This was of 
some consequence, as the testimony was introduced for the purpose of identify- 
ing the stolen horse. 

The defendant having offered to establish and having established by two witnesses 
that the reputation of Davis, a State witness, was bad as to veracity, the judge 
a quo erred in instructing the jury to disregard the testimony, on the ground 
that the witnesses had not heard a majority of the people in the neighborhood 
of the impeached witness express their opinion of his character. The testi- 
mony was admissible, and it was for the jury to determine whether it was suffi- 
cient or not to do away with his credibility. 


PPEAL from the Twelfth Judicial District Court, parish of Caldwell. 
Taliaferro, J. Criminal case. Daniel B. Gorham, District Attorney, 
for plaintiff and appellee. Hough & Meredith, for defendant and appel- 


lant. 
Morea, J. The defendant, convicted of horse-stealing, appeals from 
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the judgment which sentences him to one year’s imprisonment at hard 
labor in the Penitentiary. 

First—He excepted to the ruling of the court under which Wooten, a 
witness for the State, was permitted to testify as to what the defendant had 
sworn to in the parish court in the case of Blanks & Wooten vs. Jacob 
Simmons in regard to the ownership of the horse which the defendant 
was accused of having stolen. The judge did not err. It was necessary 
to establish that the property in question belonged to some one other 
than the defendant, and what the defendant had sworn to in a judicial 
proceeding regarding the ownership thereof was good evidence. 

Second—The judge permitted Wooten to prove certain confessions 
made by the defendant to one Davis, which confessions were not madein 
the presence of the witness, and which he only knows through Davis. 
In this there was error. It was the weakest of hearsay evidence. The 
facts, if they existed, should have been established by Davis, who was in 
court. 

Third—The defendant requested [the}judge to charge the jury that 
the value of the horse alleged to have been stolen should have been es- 
tablished, which charge the judge refused to give. The judge did not 
err. The statute declares horse-stealing to be a crime, and this without 
regard to the value of the animal stolen. (It was therefore unnecessary 
that the value thereof should have been stated in the indictment, and 
unnecessary to prove it. 

Fourth—Defendant objected to the testimony jof Davis as to confes- 
sions made by the defendant to him, onjthe ground that the witness 
could not state that he remembered all the confessions which he had 
made, but only some of the particular points thereof. The judge did not 
err. The objection went to thg effect of the testimony, and not to its 
admissibility. 

Fifth—Wimberly, a witness for the State, testified on his exami- 
nation-in-chief that when he exchanged for {the horse alleged to have 
been stolen it was “not foundered.” The district attorney then called 
Cole to establish that Wimberly had told him that the horse was foun- 
dered. To the introduction of this testimony the defendant excepted. 
The exception was overruled, and, we think, erroneously. The State 
should not have been permitted to impeach its own witness. The ques- 
tion was of some consequence, as it was introduced for the purpose of 
identifying the stolen horse. 

‘Sixth—Defendant offered to and did establish by two witnesses that 
the reputation of Davis, a witness for the State, for truth and veracity 
was bad. The district judge instructed the jury to disregard the testi- 
mony, on the ground that the witnesses had not heard a majority of the 
people in the neighborhood of the impeached witness express their 
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opinion of his character. The judge erred. The testimony was admis- 
sible, and it was for the jury to determine whether it was sufficient or 
not to do away with his credibility, 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court and the verdict of the jury be avoided, reversed, and 
set aside, and that the case be remanded to be proceeded with according 
to law and in accordance with the views herein expressed. 


No. 684, 
Joun T. Lear vs. Witu1aAM HEFFNER, SHERIFF, ET Al, 


‘The defendant, whose seizure of plaintiff’s property is enjoined by plaintiff, who 
claims the benefit of the homestead law, contends that the property thus seized 


is not exempt under the law, on account of the nature of her judgment. This is 
an error. 


‘The debt in favor of defendant was not contracted for the purchase price of the 
property in question, but for a loan or loans made by her to the purchaser. The 
fact that he used the money loaned to him in paying the installments of the 
price did not make the loans the price, The lender was not the vendor, nor did 
she acquire her rights from the vendor. Defendant’s construction of the law 
would make a debt, not secured by any privilege from its nature, superior to all 
privileges and mortgages. This is not admissible. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
A Looney, J. Duncan & Moncure, for plaintiff and appellant. Nutt & 
Leonard, for defendants and appellees, 

Howet., J. Plaintiff enjoins the sale of property seized, claiming it to 
be his homestead. The defendant, plaintiff in the execution, contends 
that, under the law, the property is not exempt, because it is shown that 
her judgment is for money furnished by her to pay the price at which 
plaintiff purchased it. It is true that the money with which the cash 
portion of the price and the note for the balance thereof were paid, was 
obtained at different times from the defendant, which was afterward se- 
cured by special mortgage. But this did not make her the vendor or 
give her the rights of the vendor, in whose favor the exception in the 
homestead law invoked was made. The exception reads: 

“Sec. 1692. No property shall, by virtue of this act, be exempt from sale 
for non-payment of taxes or assessments levied pursuant to law, nor for 
debt contracted for the purchase price of said exempted property, nor 
for money due for rents, bearing a privilege on said property under ex- 
isting laws.” Revised Statutes of 1870. 

The debt in favor of defendant was not contracted for the purchase 
price of the property in question, but for a loan, or loans, made by her 
to the purchaser. The fact that he used the money loaned to him in 
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paying the installments of the price, did not make the loans the price. The 
lender was not the vendor, nor did she acquire her rights from the vend- 
or. Her construction of the law would make a debt, not secured by 
any privilege from its nature superior to all privileges and mortgages. 
This is not admissible. 

It is therefore ordered that the judgment appealed from be reversed, 
and that the injunction herein be perpetuated, with costs in both ‘courts. 


No. 624. 
F. L. Bripess vs. A.C. Srmmonton. 


It is satisfactorily shown that the father of plaintiff received of his wife, plaintiff's 
mother, now dead, paraphernal property amounting to seventeen hundred dol- 
lars, to secure the restitution of which she had a mortgage, which right of mort- 
gage is inherited by her child. 

Defendant can not compensate the debt due by plaintiff's father to her mother by 
charging plaintiff with the expenses incident to her board, education, ete. If 
compensation eculd be pleaded in such a case, still the law prohibits the tutor 
from expending more than the revenues arising from the minor’s estate, except 
with the authority of a family meeting, sanctioned by the judge, of which there 
is nothing in this record. 


PPEAL from the Eleventh Judicial District Court, parish of Lincoln. 
Trimble, J. J. C. Egan and A. Barksdale & Smith, for plaintiff and 
appellant. £. H. Graham, for defendant and appellee. 

Morean, J. Plaintiff is the daughter of Doctor and Mrs. Quinn. Doc- 
tor and Mrs. Quinn were married, and lived in Louisiana. They are both 
dead, Mrs. Quinn having died when plaintiff was about one year old. 

The evidence, we think, shows that during the marriage Dr. Quinn 
received paraphernal funds belonging to his wife amounting to seventeen 
hundred dollars. To secure the return of her paraphernal funds the 
wife had a legal mortgage upon the property of her husband. Her child 
inherited this right. The claim of the child was recorded prior to the 
first of January, 1870. 

The husband sold a piece of property upon which the wife’s legal mort- 
gage rested. This property is now in the possession of the defendant. 
She has obtained judgment against the succession of her father for the 
amount of her claim. This judgment has only been partially satisfied. 
She seeks to make the property held by the defendant, upon which she 
alleges the legal mortgage established in favor of her mother exists, re- 
sponsible for the amount which remains due. 

Defendant denies that the amount claimed to have gone into the hands 
of the plaintiff’s father was ever received by him; denies the existence of 
any mortgage, and avers that, if any mortgage ever existed in her favor, 
it does not now exist; He avers that the father of plaintiff boarded, 
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clothed, and educated her during a period of thirteen years; that no set- 
tlement was ever had between them, and that her expenses largely ex- 
ceeded the amount received by him from her mother, and he claims that 
as the money was expended the mortgage which its receipt by the hus- 
band created was destroyed. He avers that the land which he holds 
was purchased by plaintiff's father from one Wafer, who had a legal title 
to only one undivided half interest in the same, and that, therefore, in no 
event is the plaintiff entitled to a mortgage upon more than one undi- 
vided half interest in said land. He avers that he is possessor in good 
faith; that he has placed upon the same valuable improvements: and he 
claims, should judgment be rendered in favor of the plaintiff, that it 
should only be extended to one half of the land, and that it be decreed 
to be sold subject to his claims for improvements. 

We have already stated that, in our opinion, it was satisfactorily shown 
that Quinn received of his wife paraphernal property amounting to 
seventeen hundred dollars, to secure the restitution of which she had a 
mortgage, which right of mortgage was inherited by her child. We do 
not think that the defendant can compensate the debt due by the plain- 
tiff’s father to her mother, by charging plaintiff with the expenses inci- 
dent to her board, education, etc. If compensation could be pleaded in 
such a case, still the law prohibits the tutor from expending more than 
the revenues arising from the minor’s estate, except with the authority 
of a family meeting, sanctioned by the judge, of which there is nothing 
in this record. .The evidence does not support the allegation in the an- 
swer that the title which he obtained through the plaintiff's father was 
not a valid title for any portion thereof. 

Defendant is a possessor in good faith, and is entitled to be paid the 
value of his improvements. But what that value is we can not deter- 
mine, as there is no evidence in the record upon the subject. The case 
will have to be remanded in order that their value be ascertained. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed. And it is further 
ordered that plaintiff do have and recover judgment against the defend- 
ant, recognizing her right of mortgage upon the property described in 
her petition for the sum of seventeen hundred and fifty dollars, with five 
per cent interest from the first of January, 1871, until paid, subject to a 
credit of twelve hundred and fifty dollars. And it is further ordered, 
adjudged, and decreed that the case be remanded for the purpose of as- 
certaining the value of the improvements placed by the defendant on the 
property now declared subject to plaintiff's mortgage, and that should 
the property be sold in execution of this judgment, the value of the said 
improvements, to be ascertained as above set forth, be first paid to him. 
It is further ordered that defendant pay the costs in both courts. 





SUPREME COURT OF LOUISIANA, 


Succession of Robertson. 








No. 646. 


Succession oF GEORGE W. RoBERTSON. APPLICATION OF HEIRS TO BE 
RECOGNIZED, AND OPPOSITION OF THE TUTOR. 
When a widow is left in necessitous circumstances, but dies without claiming the 


homestead privilege from the succession of her husband, who died without de- 
scendants, her heirs by a previous marriage can not claim said privilege in pref- 


t has been held that a widow, to succeed, must be in necessitous circumstances at 
the time of the death of the husband and at the time of making the claim for 


re erence to the heirs or creditors of the said husband. 
I 


Ni 


the homestead. If this be correct, and there is no doubt that it is, the legal in- 
ference is that the right is a personal one, and depends on the condition of the 
person in whose favor it is granted, and not that it isa right that vests irrevo- 
cably in full property in such person and forms a part of her succession which 
eseends to her heirs. } It is a right which must be asserted and reduced to pos- 
session—be “demanded and received”—before it can be vested in the party. 
There is a significance in the phraseology of the law—‘shall be entitled to de- 
mand and receive.” It is not said they shall receive. 
PPEAL from the Parish Court, parish of Ouachita. Baker,J. Cobb 
& Gunby, for the heirs and appellants. Morrison & Farmer, for 
James Constantine, tutor and appellee. 

Howe, J. The question presented in this proceeding is, when the 
widow is left in necessitous circumstances, but dies without claiming the 
homestead privilege from the succession of her husband, who died with- 
out descendants, can her heirs by a previous marriage claim said privi- 
lege in preference to the heirs or creditors of the said husband? We 
think not. The law is: ; 

“The widow, or the legal representative of the children, shall be enti- 
tled to demand and receive from the succession of the deceased husband 
or father a sum, which added to the amount of property owned by them, 
or either of them, in their own right, will make up the sum of one thou- 
sand dollars.” * * * R.C. C. 3252; R. S. 2369. 

Under this law it has been held that a widow, to succeed, must be in 
necessitous circumstances at the time of the death of the husband and 
at the time of making the claim for the homestead. 26 An. 686. 

If this be correct, and we think there can be no doubt that it is, the legal 
inference is that the right is a personal one, and depends on the condi- 
tion of the person in whose favor it is granted, and not that it is a right 
that rests irrevocably in full property in such person and forms a part of 
her succession which descends to her heirs. It is a right which must be 
asserted and reduced to possession; be “ demanded and received,” before 
it can be vested in the party. The law, in its spirit and object, simply 
provides a support for the widow or children of the deceased, which, in 
some cases, has been designated a charity and in others a bounty, and 
does not regulate the rights of property or descent. It says they shall 
be entitled to a sum of money, which shall not, of itself or with any 


. 
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property owned by them, or either of them, exceed one thousand dollars. 
As said in the case quoted: “It would hardly be contended that if a 
widow was left in destitute circumstances at the death of her husband, 
and while his succession was under administration she inherited a for- 
tune, she would nevertheless be entitled to receive from his estate one 
thousand dollars.” And yet she certainly would be, if the homestead 
vested in her in full property at the death of her husband. Counsel for 
the minor children of the deceased wife in this case meet this point 
squarely. They say: “The only question there can be in this case is, 
* Had the right to the one thousand dollars vested in Mrs. Robertson prior 
to her death?’ If it had vested, there is no process of reasoning or 
operation of law by which it left her heirs and lapsed back to G. W. 
Robertson’s heirs.” With the same reason could it be said, if it had 
vested in the widow, it would have remained vested in her, although she 
may have inherited a fortune before she demanded and received the one 
thousand dollars. It is the necessitous circumstances of the widow or 
minor children that are to be relieved. If they are relieved by inherit- 
ance, death, or otherwise, there is no right to demand the bounty. There 
is significance in the phraseology of the law, “shall be entitled to demand 
and receive.” It is not said they shall receive. 

Upon the theory of the counsel for the minors, if the widow should die 
in one hour after the death of her husband (dying without descendants, 
but having one thousand dollars in money and ascendants in want), the 
widow’s heirs, upon proving that she had nothing in her own right, 
would recover the one thousand dollars, although she may not have 
been married more than one.day. It was certainly not the intention of 
the legislator to work such consequences and make such changes in the 
rights of property and inheritance. “The language of the statute does 
not require such a construction, and unless the obvious meaning of this 
language imperatively demands it, we should not presume that our law- 
givers intended to subvert at once the rules of logic and justice.” 11 
An. 675. 

It is therefore ordered that the judgment appealed from, so far as it 
decrees that the sum of one thousand dollars vested in full property in 
the widow, Mrs. F. L. Robertson, and ordered that James Constantine, 
tutor of the minor children of John C. Jackson, deceased, and said Mrs. 
F. L. Robertson, deceased, recover and receive from the succession of 
G. W. Robertson, deceased, said sum, or so much thereof as may be left 
after paying the law and funeral charges, be reversed; and it is now or- 
dered that said sum or balance be paid to the heirs of said G. W. Rob- 
ertson, deceased, recognized herein, and as thus amended said judgment 
be affirmed; vosts of lower court to be paid by the succession and those 
on appeal by appellee. 
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No. 679. 
D. Davis & Co. vs. 8. Levy, Jr. 


When an appellee asks for an amendment of the judgment he recognizes the pro- 
priety of the appeal, and damages are not allowed. 

It was the intention of plaintiffs when depositing a certain amount of money in the 
hands of defendant, to protect him against paying a bond on which he had be- 
come an obligor. Defendant having the money of plaintiffs in hand and having 
purchased the bond on which he was an obligor, his purchase inured to the ben- 
efit of his co-obligors, who had protected him, and is bound to return the sur- 
plus over the ameunt of his- purchase. He can not speculate thus on his co- 
sureties with their funds. 

PPEAL from the Tenth Judicial District Court, parish of Caddo. 
A Looney, J. Duncan & Moncure, for plaintiffs and appellees. Land & 
Taylor, for defendant and appellant. 

HowE 1, J. Plaintiffs sue on the following instrument: 

“Received, Shreveport, April 29, 1873, of D. Davis & Co., of Louis- 
ville, Kentucky, the sum of eight hundred dollars, as follows: A check 
on B. M. Johnson’s bank for five hundred dollars, and a sight 
draft on Davis & Co. for three hundred dollars, which amount is 
placed in my hands as security, for which I have signed a certain bond 
to the sheriff of this parish in -a suit No. 8659, D. Davis & Co. against 
John Scott, for the sum of eight hundred and fifty dollars, and when the 
said bond is canceled, I will then return to said Davis & Co. said eight 
hundred dollars. 

' (Signed) S. LEVY, Jr.” 

Plaintiffs aver that the condition mentioned has happened by the 
cancellation of said bond, which is now in possession or control of said 
Levy. . 

Defendant denies that said bond has been canceled, and avers that the 
condition precedent has not happened; that in the said suit of D. Davis & 
Co. vs. J. K. Scott, plaintiffs attached certain machinery of said Scott, 
which was sold under order of court on twenty-eighth April, 1873, on 
twelve-months bond with security; that Davis & Co. by their agent, 
signed said bond as security for Acker, the purchaser, but, the sheriff re- 
quiring a co-surety, said Davis & Co. applied to defendant to become his 
co-surety on the terms and conditions in said rescript; that said property 
was turned over by the purchaser to Davis & Co. to indemnify them for 
their suretyship, and was converted by them to their own use; that the 
attachment was dissolved, and the suit dismissed, and, plaintiffs not per- 
fecting an appeal, the bond was delivered by order of court to Scott, 
who sold it to defendant on the nineteenth of June, 1873, with subroga- 
tion of all his rights; that at its maturity Acker was dead and insolvent, 
and Davis & Co. made no effort to pay it; and he prayed in reconvention 
for judgment against Davis & Co. for the amount thereof. Davis & Co. 
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answered the reconventional demand, alleging the nullity of the bond, 
because the persons acting as sheriff and clerk were intruders into office, 
and, if valid, it was extinguished by the purchase by Levy, who can only 
recover the pro rata of the amount paid by him. 

Judgment was rendered against defendant for four hundred dollars, 
the difference between the amount of the deposit in his hands and the 
amount paid by him for the bond. He appealed, and plaintiffs ask that 
the judgment be increased to eight hundred dollars, and, in case it is not 
increased, that damages be allowed for a frivolous appeal. 

Where an appellee asks for an amendment of the judgment, he recog- 
nizes the propriety of an appeal, and damages are not allowed. 

We think the district judge did justice between the parties. It was the 
intention of D. Davis & Co. to protect Levy from paying the bond. 
Having the money of Davis & Co. in hand, and having purchased the 
bond on which he was an obligor, the purchase inured to the benefit of 
his co-obligors, who had protected him, and he is bound to return the 
surplus over the amount of his purchase. He can not speculate thus 
on his co-sureties with their funds. 

Judgment affirmed. 





No. 680. 
T. W. Jonres vs. Crtry oF SHREVEPORT. 


Appellee can not move to dismiss the appeal and at the same time answer it. 
answer waives the motion. 

Plaintiff obtained against defendant judgments which became final. Defendant 
provided for the payment thereof by levying atax. But the city officers refuse 
to collect it. Proceeding by motion, p.aintiff obtained an order upon the admin- 

istrator of finances to collect the same. No exception was taken to this mode 
of proceeding. The answer sets up many defenses which might have been, but 
were not, urged to the original suits. They can not be considered now, because 
the judgments have become final. Plaintiff's action is justified by article 2450 of 
the Revised Statutes. 


The 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
IX. Looney, J. J. W. Jones and Egan & Wise, for plaintiff and appellee. 
T. Alexander, City Attorney, for defendant and appellant. 

Morean, J. A motion is made to dismiss this appeal on the ground 
that the transcript was not filed within the time required by law. But 
the appellee has answered, asking for an amendment of the judgment, 
and in his answer, did not reserve his motion to dismiss. He can not 
move to dismiss and at the same time answer. The answer waives the 
motion. 

The motion to dismiss is denied. 
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On THE MERITs. 


Plaintiff obtained judgments against the defendant. These judg- 
ments are final. 

Defendants provided for the payment of the judgments by levying a 
tax. But the officers of the city refuse to collect the tax. 

Plaintiff proceeded by motion and obtained an order upon the ad- 
ministrator of assessments to proceed forthwith to collect the same. 
From this order the defendant appeals. 

No exception was taken to the form of proceeding. The answer sets 
up many defenses which might have been urged to the original suit, 
but they can not be considered here, because that judgment has become 
final. Plaintiff is proceeding under section 2450 of the Revised Statutes, 
which justifies his action. 

Judgment affirmed. 


No. 661. 
City oF SHREVEPORT vs. Greaa & Forp. 


It is correctly contended on behalf of plaintiff that taxes are not debts in the ordin- 
ary sense of the word, but contributions required of the citizens for the support 
of the government, and without which it could not be supported, and they can 
not be seized, sold, or compensated. 

Thetrue principle is that taxes are contributions to be paid in money, unless special 
provision is made that they are to be paid otherwise. Such provision has not 
been shown in this case. The fact that the city council of Shreveport passed 
special ordinances permitting certain parties to settle their taxes with claims 
or judgments against said city, does not confer such right on all the taxpayers. 

There is no evidence that the city of Shreveport had authorized taxes to be paid in 
evidences of debt against the city, and therefore the defendants are not entitled 


even to the right to pay any part of their taxes in city warrants, which they 
have not offered to do. 


PPEAL from the Tenth Judicial] District Court, parish of Caddo. 
Looney, J. D. M. Callihan, for plaintiff and appellee. T. Alexander 
and N. C. Blanchard, for defendants and appellants. 

Howe11, J. This is a suit for the taxes of 1874. Defendants pleaded 
in compensation, to the extent of the tax-bill, a judgment in their favor 
against the plaintiff, and by amended answer they alleged that the offi- 
cers of the city have been in the habit of receiving from other taxpayers 
the larger part of the taxes of 1874 in city warrants, or evidences of city 
indebtedness, but have refused to credit on defendants’ judgment against 
the city any portion of the tax claimed, which is an unwarranted dis- 
crimination; and they specially pleaded in compensation against the 
portion of the tax sued for, which-is payable in evidences of city indebt- 
edness, so much of their judgment as is necessary to offset the same. 
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Judgment was rendered in favor of the city for the amount of the tax- 
bills, with the privilege accorded by law, and reserving to defendants the 
right to pay a certain portion thereof in city warrants. The defendants 
appealed, and the plaintiff asks an amendment rejecting the said reser- 
vation. 

It is correctly contended on behalf of the plaintiff, that taxes are 
not debts in the ordinary sense of the word, but contributions required 
of the citizen for the support of the government,and without which it 
could not be supported, and they can not be seized, sold, or compensated. 
7 An. 194; 26 An. 694; Cooley on Taxation, 13. By the article 2210, R. 
C. C., a debt can not be compensated which has for its cause aliments de- 
clared not liable to seizure. Taxes due a municipal corporation have 
been declared not liable to seizure, and if they should be viewed as a 
debt they would not be compensated. But the true principle is that 
taxes are contributions to be paid in money, unless special provision is 
made that they are to be paid otherwise. Such provision has not been 
shown in this case. The fact that the city council of Shreveport passed 
special ordinances permitting certain parties to settle their taxes with 
claims or judgments against said city, does not confer such right on all 
the taxpayers. We find no evidence that the city of Shreveport has au- 
thorized taxes to be paid in evidences of debt against the city, and 


therefore the defendants are not entitled even to the right to pay any 
part of their taxes in city warrants, which they have not offered to do. 

It is therefore ordered that the judgment appealed from be amended 
by striking therefrom the reservation of the right of defendants to pay 
$420 of said judgment in the warrants of the city of Shreveport, and as 
thus amended the judgment be affirmed with costs. 


No. 644. 
Joun Cuarre, Brotuer & Son vs. THornton, Epwarps & Rosryson. 


The petition alleges that the plaintiffs resided in the city of New Orleans, without 
saying in the State of Louisiana. If the judge a quo erred, it was in sustaining 
the exception on this point. The amendment was properly allowed instanter 
and without service. Courts will not exact the performance of vain things. The 
service of the amended petition would have been a useless formality. 

The judgment condemning the defendants in solido is correct. The note sued upon 
declares that “‘ we, or either of us, promise to pay,” etc. 


PPEAL from the Fourteenth Judicial District Court, parish of Oua- 
JA. chita. Ray,J. Morrison & Farmer, for plaintiffs and appellees. Cobb 
& Gunby, for defendants and appellants. 


Lupetine, C.J. This is a suit on a promissory note secured by the 
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vendor’s privilege and a mortgage, with a stipulation to pay attorney’s 
fees and costs. 

The defendant filed an exception in the lower court, alleging that the 
plaintiff had not alleged his residence as the law required. The judge 
a quo sustained the exception, but allowed the amendment to be made 
instanter and without service of the amended petition. The petition 
alleged that the plaintiff resided in the city of New Orleans, without 
saying in the State of Louisiana. If the judge erred, it was in sustain- 
ing the exception. The amendment was properly allowed instanter and 
without service. Courts will not exact the performance of vain things. 
The service of the amended petition would have been a useless for- 
mality. 

On the merits, we think the judgment condemning the defendants in 
solido correct. The note declares that “we, or either of us, promise to 
pay,” ete. 

The allowance of the attorney’s fee was proper in this case, but we 
think, instead of $206 65, the sum should be $166 66%, the amount claimed 
in the petition. 

It is therefore ordered that the judgment of the lower court be 
amended by reducing the sum allowed as attorney’s fees from $206 65 to 
$166 66%; and that, as thus amended, the judgment be affirmed. The 
costs of appeal to be paid by the appellees. 


No. 628. 
D. C. Morean vs. W. L. RichMonD, SHERIFF, ET AL. 


A few days after the bond, of which the ownership is in controversy, and which was 
executed in favor of Cox for property purchased at sheriff's sale, Cox sold and 
transferred said bond to plaintiff by a written act, to the knowledge of the 
sheriff, who was a witness to it. The sheriff was the depositary of Cox, and 
when Cox transferred the bond and notified the sheriff thereof, said sheriff held 
the bond for plaintiff, the transferee, from whom he received instructions in re- 
gard to said bond. There was constructive delivery, if not actual delivery, of the 


bond. * 


PPEAL from the Fourteenth Judicial District Court, parish of More- 
house. Ray,J. D.C. Morgan, in propriad persond. James Bussey, 

for plaintiff and appellant. Newton & Hall, for defendant and appellee. 
Lupeuine, C.J. W. E. Riser, a judgment creditor of M. E. Cox, seized 
a twelve-months bond, as the property of Cox, and D. C. Morgan en- 

joined the sale, claiming to be the owner of the bond. 

The only question in the case is the ownership of the bond. It ap- 
pears from the record that W. E. Riser executed a twelve-months bond 
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in favor of M. E. Cox for property purchased at sheriff's sale; that a 
few days after the bond was executed Cox sold and transferred said 
bond to Morgan by a written act, which was proved up by the sheriff, 
Richmond, a witness to the transfer; that the bond was in the custody 
of the sheriff, whose costs were unpaid, and were included in the amount 
of the bond; that Morgan directed the sheriff to keep the bond, as he 
had costs due him in the case, till he should have a settlement of costs 
with him. The price fixed was four hundred and fifty dollars. - Subse- 
quent to this transfer, Riser, the maker of the bond, and the seizing 
creditor in this suit, called on Morgan and offered to buy the bond from 
him. 

It is contended that there was no sale, because there was no price in 
money fixed, and that there was no delivery of the bond to Morgan. 
The price was fixed. It is four hundred and fifty dollars. Because a 
part of the price was a fee for professional services does not alter the 
fact that a price in money was fixed. And the same may be said of the 
balance of the price, which Morgan was to retain as a guarantee against 
loss by going on Cox’s bail bond. 

Richmond, the sheriff, was the depositary’ of Cox, and when Cox trans- 
ferred the bond, and notified the sheriff thereof, he held the bond for 
Morgan, from whom he received instructions in regard to said bond. 
There was constructive delivery, if not actual delivery, of the bond. C. 
C. 2247. 

It is therefore ordered and adjudged that the judgment of the lower 
court be avoided, and that there be judgment in favor of the plaintiff, 
decreeing him to be the owner of said bond, arid that the injunction be 
perpetuated with costs in both courts. 


No. 651. 


E. L. StRoTHER AND HusBanp vs. GEorGE B. HaMLET, SHERIFF, ET AL. 


It is apparent that the obligations sued on were obligations of the community, of 
which R. C. Strother was the master, and that the debt which arose therefrom 
was acommunity debt. The judgment should not, therefore, have been ren- 
dered against the wife individually, and she had no power to confess a judgment 
on a debt due by the community. If judgment was improperly rendered against 
her, and this court thinks it was, then the sheriff was not authorized to seize her 
property in order to satisfy it, and theinjunction properly issued. 


fgg from the Fourteenth Judicial District Court, parish of Oua- 
chita. Ray,J. Jury trial. Cobb & Gunby, for plaintiff and appel- 


lant. R. W. & R. Richardson and Morrison & Farmer, for defendants 
and appellees. 
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Moraan, J. Miltenberger & Co. and J. W. Murrell obtained judgment 
against Mrs. E. W. Warfield and Mrs. E. L. Strother, in solido. 

Execution has issued against the property of Mrs. Warfield, who 
enjoined the sale thereof. The execution issued against Mrs. E. L. 
Strother, and her property was seized. She enjoins the sale on various 
grounds. 

Defendants say that the matters which she sets up in support of her 
injunction should and could have been used as a defense to the suit out 
of which the execution issued, and that, as she did not do so, she is now 
precluded. But this point has been differently decided in several cases, 
particularly in the case of Daney and Wife vs. Cobb & Co., 23 An. 323. 
We must therefore consider whether the judgment the execution of 
which is enjoined was properly rendered. The judgment enjoined is a 
consent judgment, the confession of the plaintiff being authorized by her 
husband. The defendant (here the plaintiff) was not authorized by her 
husband or by the judge to defend the suit. Service of the petition was 
accepted by an attorney. 

The suit was on two leases. The first lease is signed “R. C. Strother 
for Mrs. E. W. Warfield.” The second is signed Eliza W. Warfield, Eliza 
L. Strother, R. C. Strother. It is, it seems to us, apparent that the obli- 
gations sued on were obligations of the community, of which R. C. Stro- 
ther was the master, and that the debt which arose therefrom was‘a 
community debt. The judgment should not, therefore, have been ren- 
dered against her individually, and she had no power to confess a judg- 
ment on a debt due by the community. Ifthe judgment was improperly 
rendered against her, and we think it was, then the sheriff was not au- 
thorized to seize her property in order to satisfy it, and the injunction 
properly issued. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the injunc- 
tion herein issued be reinstated and made perpetual, defendants to pay 
the costs. 

Rehearing refused. 


No. 561. 
Any & Cartcuines vs. J. Harvey BrigHaM, CURATOR. 


This suit is brought upon an account based upon the payment of two drafts and the 
commissions for accepting the same; one of the drafts due on the eighth of 
January, 1861, the other, December, 1860. The defense is the prescription of three 
and five years. The drawer resided in the State of Mississippi, and the plain- 
tiffs resided in New Orleans. 
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On the first of May, 1862, the authority of the United States was re-established over 
the city of New Orleans. The State of Mississippi continued within the Confed- 
erate lines until the close of the civil war, and during that time no suits between 
said parties could have heen instituted. 

The Supreme Court of the United States has decided that this war commenced on 
the nineteenth of April, 1861, and terminated on the second of April, 1866; so that 
neither the prescription of three years, nor of five years, had accrued in March, 
1867, when this suit was filed. 

PPEAL from the Fourteenth Judicial District Court, parish of More- 
house. Ray,J. D.C. Morganand E. Howard McCaleb, for plaintiffs 
and appellants. R. B. Todd and David Todd, for defendant and appellee. 

LupE.ine, C.J. In 1860, the plaintiffs, who were commission merchants 
of George S. Clark, a resident of Mississippi, accepted for him two drafts 
and paid them, one for $3487 46, due on the eighth of January, 1861, the 
other for $235, due on the first of December, 1860. 

Clark died in 1861, and after the war, J. H. Brigham was appointed 
curator of the succession of Clark in Morehouse parish, in which Clark 
owned property. About the first of March, 1867, suit was instituted for 
the sums thus advanced and commissions, and service of citation and 
petition was made on the same day. 

The defense is, the prescription of three and five years. Clark, the 
drawer, resided in Mississippi, while the plaintiffs resided in New Or- 
leans. On the first of May, 1862, the authority of the United States was 


re-established over the city of New Orleans, and the State of Mississippi 
continued within the Confederate lines till the close of the rebellion, and 
during that time no suits between said parties could have been insti- 
tuted. 


The Supreme Court of the United States has decided that the act of 
Congress of the eleventh of June, 1864, entitled “an actin relation to the 
limitation of actions in certain cases,” was valid, and it suspended the 
course of prescription as between persons residing in the Federal and 
Confederate lines during the existence of the rebellion. 18 Wallace, 151; 
11 Wallace, 244, 493, 508. The same tribunal has decided that the war 
commenced on the nineteenth of:April, 1861, and terminated on the 
second of April, 1866. 12 Wallace, 700. So that neither the prescription 
of three years, nor of five years, had accrued in March, 1867, when this 
suit was filed. 

It is therefore ordered that the judgment of the lower court be avoided 
and annulled, and that there be judgment in favor of plaintiffs and 
against the defendant, J. H. Brigham, curator of the estate of George 8S. 
Clark, for $3815 46, with legal interest from the twelfth of January, 1861, 

_and for the further sum of $235, with legal interest from the first of De- 
cember, 1860, and costs of both courts, to be paid in due course of ad- 
ministration. 

Rehearing refused. 
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No. 673. 


JOSEPH P. Barrp ys. L. M. Brown Et AL. 


The burden of proof is on the party who alleges a breach of duty, even though it 
involves a negative. 

Plaintiff pleads that there was error in the subject-matter of the contract upon 
which the writ of seizure and sale issued against him, because the vendor scld 
the whole of the growing crops of the purchased plantation, when, in fact, the 
laborers on the place were entitled to the half thereof, and because the plaintiff 
has actually been evicted of the half of said crops. The plea is untenable. 

The sale of the plantation was made in July; the growing crop formed part of the 
realty and was transferred with the land; the laborers, who were cultivating the 
land for a part of the crops, did not own the crops, but for their services they 
had a privileged lien on the crops, provided they had taken the precaution to 
have their claim recorded. ° 

These laborers continued to work on the place without any new contract with the 
vendee, and after the crops were gathered the vendee settled with them accord- 
ing to their contract with the vendor. The pretext that he has been evicted of 
a part of the property purchased is absurd. 


PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. J. F. Pierson, Judge ad hoc. Seales & Bullock, for plaintiff 
and appellant. J. A. Seay and L. B. Watkins, for defendant and appellee. 
Lupe.ine, C. J. On the fifteenth of July, 1870, L. M. Brown, wife of E. 
S$. Turner, sold a tract of land to the plaintiff for nine thousand dollars, 
for part of which he executed his note for five thousand dollars, secured 
by mortgage and vendor's privilege. The sale was by authentic act, 
and embraced the growing crops. On the seventeenth of June, 1873, an 
order of seizure and sale was obtained to enforce the payment of the 
note above described, and the plaintiff enjoined the writ, which subse- 
quently issued, on several grounds, only two of which, however, seem to 
be insisted upon in this court, to wit: “That there has been no notice of 
the order of seizure and sale or of the seizure served upon your peti- 
tioner by any competent officer,” and that there is error in the subject 
matter of the contract or principal obligation upon which the said seiz- 
ure and sale is based, in this, that the vendor sold the whole of the grow- 
ing crops, whereas in fact the laborers on the place were entitled to the 
half thereof, and that petitioner has actually been evicted of the half of 
said crops, worth $1433. 

The plaintiff contends that, as the reason for the injunction first above 
named involves a negative, the defendant should have shown that there 
was a notice of the order of seizure and sale served upon him. This is an 
error. One of the first principles of justice is not to preswme that one 
has acted illegally, or has failed to do his duty. 9 M. 48; 13 La. 493; 2 
An. 503; 13 An. 215; 3 An. 146. The burden of proof is on the party 
who alleges a breach of duty, even though it involves a negative. 3 N. 
§S. 576; 1 Greenl., sections 78, 80; 6 An. 175. 
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The plaintiff has failed to prove his allegation of want of service of 

the notice of the order, if that was his ground for the injunction, as 
contended for in his brief; nor has he proved that the services of this 
notice and of other notices were not made “by any competent officer,” 
which we think is the proper interpretation of the allegations of the peti- 
tion. 
The other ground for the injunction is equally untenable. The sale of 
the plantation was made in July; the growing crop formed part of the 
realty and was transferred with the land. The laborers who were culti- 
vating the lands for a part of the crops did not own the crops, but for 
their services they had a privilege upon the crops, provided they had 
taken the precaution to have their claim recorded. These laborers con- 
tinued to work on the place without any new contract with the vendee, 
and after the crops were gathered the vendee settled with them accord- 
ing to their contract with the vendor. The pretext that he has been 
evicted of a part of the property purchased by him is absurd. 

It is therefore ordered that the judgment of the lower court be af- 
firmed with costs of appeal. 


No. 612. 


E. H. Coir, ADMINISTRATOR, vs. Hetrs oF SaraH A. REDDICK. 


The object of this action is to make Smith accept or renounce the succession of his 
daughter. It appears that before citation was served on him, he had caused an 
inventory to be taken and had qualified as administrator of the succession of 
his daughter. Hence the object of this suit was attained. The fact that, after 
inventory was taken, Smith attended to the store of the deceased before qualify- 
ing as administrator, did not affect the issues presented by plaintiff in his peti- 
tion. The defendant had applied for appointment as administrator upon giving 
bond. He was appointed, and he has accepted the succession with benefit of 
inventory. Whether or not he has done acts which make him individually liable 
for the debts of the succession, is a question for another proceeding. 


PPEAL from the Parish Court, parish of Catahoula. Marshall, J. 
Wade R. Young, for plaintiff and appellee. Boatner & Elam, for 
defendant and appellant. 

Howet., J. Plaintiff, as creditor of the succession of Ransom Red- 
dick, alleges that Sarah A. Reddick accepted simply said succession and 
took possession thereof ; that since her death no one has been appointed 
administrator of her estate; but James Smith has taken possession 
thereof and appropriated it to his own use without authority or giving 
security, and he fears the effects of the succession will be wasted and the 
succession he represents will lose its claim. He prays that said Smith 
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and other heirs be cited to decide whether they will accept or renounce 
the succession of said S. A, Reddick, and if they accept, that they furnish 
security, and if they renounce, that an administrator be appointed to 
settle said succession. Smith alone was cited, and he answered that he 
had accepted the succession of his daughter, S. A. Reddick, with benefit 
of inventory, and had regularly qualified as administrator of her estate. 
Judgment was rendered, decreeing that said Smith had taken possession 
of said estate without authority, made himself liable for the debts, 
and forfeited his right to accept with benefit of inventory; that his du- 
ties as administrator having ceased, he be required before taking pos- 
session as heir to give bond in favor of plaintiff, administrator, condi- 
tioned for the payment of plaintiff's claim. From this judgment Smith 
appealed. 

The judge erred. The object of this action was to make Smith accept, 
or renounce. - It appears that, before citation was served on him, he had 
caused an inventory to be taken and had qualified as administrator of 
the succession of his daughter, Hence the object of this suit was at- 
tained. The fact that, after the inventory was taken, Smith attended to 
the store of the deceased before qualifying as administrator, did not 
affect the issues presented by plaintiff in his petition. The defendant 
had applied for appointment as administrator upon giving bond. He 
was so appointed, and he has accepted the succession with benefit of 
inventory. Whether or not he has done acts which made him individu- 
ally liable for the debts of the succession, is a question for another pro- 
ceeding. 

It is therefore ordered that the judgment appealed from be reversed, 
and that there be judgment in favor of defendant, dismissing plaintiff's 
demand with costs in both courts. 








No. 659, 


J. B. Pickett ET AL. vs. J. A, HAYNES ET AL.* 


Defendants have objected to the filing of plaintiffs’ amended petition on the ground 
that it came too late and it altered the substance of the demand. The objection 
is not well founded. The amendment was made before the trial, and it does not 
appear to be such a change in the character of the demand as is contemplated 
by the Code. 

Unless the plaintiffs were notified of the proceedings in bankruptcy, they were not 
parties to them. and were not bound thereby. The only thing which hasthe ap- 
pearance of notice is the schedule and publication which are filed by the bank- 
rupt. But this is not sufficient. The parties in interest must be notified, and of 
this fact there is no evidence in the record. 

The plea of prescription of five years is not tenable. The notes were all dated Jan- 
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uary 14, 1867, and payable in one, two, and three years from date. Judgment was 
obtained on the first note on the twenty-seventh of March, 1868, and this suit was 
instituted and service was made on the ninth of January, 1874. The two other 
notes were due on the fourteenth of January, 1869, and fourteenth of January 
1870. As service of this petition was made on the ninth of January, 1874, it fol- 
lows that the suit was instituted and the defendants cited before the expiration 
of five years after they fell due. 

“The prescription of two years, relied upon by defendants, refers to actions in bank- 
ruptcy as to matters between those who were parties to those proceedings. 
Plaintiffs not having been made parties to the bankrupt proceedings referred to 
in this case, it follows that they are not governed by the law which defendants in- 
voke, and, as said plaintiffs were not before the bankrupt court, they are not 
bound by its decree. 


PPEAL from the Eighteenth Judicial District Court, parish of Bos- 

sier. Turner,J. Nutt & Leonard and J. A. Snider, for plaintiffs and 
appellees. J. D. Watkins & Fort and B. R. Forman, for defendant and 
appellant. 

Morean, J. John Pickett sold a tract of land to P. M. and A. P. But- 
ler for $10,375 57 in gold, one fourth of the price being cash, and the 
balance on a credit of one, two, and three years, with eight per cent in- 
terest from the day of sale, to secure which a mortgage and vendor’s 
privilege was retained. The mortgage contained a waiver of appraise- 
ment in case the land was sold, and also the pact de non alienando. 

The notes were transferred by John Pickett to the plaintiffs. They 
were not paid at maturity, and P. M. Butler transferred his one half in- 
terest in the land to plaintiffs. A. P. Butler went into bankruptcy and 
assigned his interest for the benefit of his creditors. His interest .was 
sold by the assignee in bankruptcy to J. H. Haynes, who took posses- 
sion of the same. 

This suit was originally instituted for the purpose of enforcing the 
resolutory condition, plaintiffs averring that they had tendered to the de- 
fendants the amount paid by them to theassignee in bankruptcy, asking 
that the property be restored to them free from incumbrance; that their 
special mortgage and vendor’s privilege be recognized; and that a period 
be fixed by the court in which the defendant may be required to pay the 
balance of the purchase price, or in default thereof, to restore the land 
to plaintiffs’ possession. 

Defendant claims to be the owner of the land under his title from the 
assignee in bankruptcy, which, he says, he purchased freed from all 
mortgages or other incumbrances. Plaintiffs then amended their peti- 
tion, and, reiterating the allegations therein, aver that the sale set up by 
the defendant is a nullity, because it was made without any notice to 
plaintiffs and in fraud of their rights, and was not made in conformity 
with the requirements of the law. They deny that there were ever any 
legal proceedings had in bankruptcy against A. P. Butler. They aver 
that, if the recorder of the parish of Bossier has assumed to cancel the 
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mortgage given to secure the payment of the notes held by them, his 


action was illegal and unauthorized, and that the cancellation should be 
erased. They aver that they are entitled to a judgment against A. P. 
Butler for the amount of the notes sued on, and, recognizing their mort- 
gage as set forth in their original petition, and directing the same to be 
enforced in accordance with the terms and stipulations of the mortgage, 
they pray that the recorder of Bossier parish be cited, and that, if their 
mortgage appear to be canceled, he be directed to erase such cancel- 
lation. They pray for judgment against A. P. Butler for the amount of 
the notes and interest as stated in their original petition and that it be 
recognized and enforced according to its terms. 


Defendants objected to the filing of this amended petition on the 
ground that it came too late, and because it altered the substance of the 
demand. The amendment was made before trial, and it appears to us 
that it was not such a change in the character of the demand as is con- 
templated by the Code. They then excepted peremptorily that the peti- 
tion discloses no cause of action; that the district court was without 
jurisdiction ratione materiew et persone. They pleaded the prescription 
of five years and the proceedings in bankruptcy. 

That the property in question was surrendered in bankruptcy, and 
that it was sold by the assignee and purchased by the defendant, is not 
disputed. The question is whether or no the sale interfered with the 
plaintiffs’ rights. And this depends upon whether the plaintiffs were 
parties to the bankrupt proceeding and to the sale. Unless they were 
notified of the proceedings in bankruptcy, they were not parties to them 
and are not bound thereby. The only thing which has the appearance 
of notice is the schedule and publication which is filed by the bankrupt. 
But this is not sufficient. The parties in interest must be notified, and 
of this fact there is no evidence in the record. The case is similar in all 
of its important features to the cases of Willard vs. Brigham, 25 An. 600; 
King vs. Bowman, 25 An. 506; 21 An. 401, 


That plaintiffs have a cause of action is, we think, apparent from the 
pleadings. They are suing to recover a debt. The case is between citi- 
zens of the State before a court of competent jurisdiction both as to the 
persons and object of the suit. The plea to the jurisdiction is not, there- 
fore, well taken. The plea of prescription of five years is not tenable. 
The notes were all dated on the fourteenth of January, 1867, and payable 
in one, two, and three years from date. Judgment was obtained on the 
first note on the twenty-seventh of March, 1868, and this suit was insti- 
tuted and service was made on January 9, 1874. The two other notes 
were due on the fourteenth of J anuary, 1869, and fourteenth of January, 
1870. As service of this petition was made on the ninth of January, 
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1874, it follows that the suit was instituted and the defendants cited be- 
fore the expiration of five years after they fell due. 

The prescription of two years, relied upon by defendants, refers to 
actions in bankruptcy matters between those who were parties to the 
proceedings. But as we have come tothe conclusion that plaintiffs were 
not parties to the bankrupt proceedings, it follows that they are not gov- 
erned by the law which defendants invoke. 

As to the position that, if there is no debt, there can be no mortgage, 
it may be conceded. But we have seen that there is a debt. The argu- 
ment consequently fails. It is urged that the. jurisdiction of the bank- 
rupt court is complete and exclusive. This may be as regards all who 
were properly before it. But we have seen that plaintiffs were not be- 
fore that court. They are not bound, therefore, by its decree. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be affirmed with costs. 

Rehearing refused. 

*Carried to the Supreme Court of the United States by writ of error. 


No. 593. 


JaMEs W. Howarp vs: M. A. WausH, SHERIFF, ET AL. S. J. WIMBISH AND 
T. J. Howeit, INTERVENORS. 


After the judgment was rendered and the appeal had been granted, Howard died. 
It was not necessary that appellants should revive the suit as against the repre- 
sentatives of his succession in order to perfect their appeal. All that they were 
bound to do was to file the bond required by the district judge and then see that 
proper parties were made in this court. This has been done. 

It was not necessary, when the notice of seizure was served, that the sheriff should 
notify the defendant in execution to divide the lands seized into lots of not less 
than ten, nor more than fifty acres. This was not required at the time of seizure. 
It must be done before the sale, and a defendant in execution can not presume 
that the sheriff will not follow out the law in the execution of the judgment 
which he is intrusted with. 

That part of the land seized belongs to third parties to whom he is bound in war- 
rantee as the vendor thereof is a matter which concerns the owners of the prop- 
erty, and not the defendant in execution. 

There is no validity in the objection that the decree of the a Court upon 
which the fieri facias issued is a nullity, because there was no concurrence of a 
quorum of the court as required by the constitution. A majority of the court 
was present when the judgment was pronounced. Admitting the fact which it 
is sought to prove, that one of the judges was absent when the judgment was 
read, and that two others dissented, the judgment pronounced was the judgment 
of the majority of the court. It was the judgment of the court which was pro- 
nounced, and whether one of the concurring parties was absent or not matters 
nothing. The court entered the decree as a court—a quorum being present. 
This is sufficient, and all that the law requires. 
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PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Callihan, Judge ad hoc. Land & Taylor, for plaintiff and appellee. 
C. M. Pegues, Egan & Wise, for defendants and appellants. 

Morean, J. Martha Howard, executrix of James Howard, excepts to 
the citation or notice of revival served on her, because J. W. Howard 
died in February, 1875, several months before the appeal bond was filed, 
and the suit was not revived in the district court against his legal repre- 
sentatives. 

After the judgment was rendered, and the appeal had been granted, 
Howard died. It was not necessary that appellants should revive the 
suit against the representatives of his succession in order to’perfect their 
appeal. All they were required to do was to file the bond required ‘by 
the district judge, and then see that proper parties were made in this 
court. This has been done. 

This is an injunction suit to restrain the sale of certain property seized 
by the sheriff on a jfieri facias issued under a decree of this court, ren- 
dered at our session here in July, 1871. The grounds are: 

First—That, when the notice of seizure was served, the sheriff failed to 
notify the defendant in execution to divide the lands seized into lots of 
not less than ten, nor more than fifty acres. 

It is not necessary that this notice be given at the time of seizure. It 
must be done before the sale, and a defendant in execution can not pre- 
sume that the sheriff will not follow out the law in the execution of the 
judgment which he is intrusted with. 

Second—That part of the land seized belongs to third parties to whom 
he is bound in warrantee as the vendor thereof. 

This is a matter which concerns the owners of the property, and not 
the defendant in execution. 

Third—That the decree of the Supreme Court, upon which the fieri 
FSacias issued, is a nullity, because there was no concurrenve of a quorum 
of the court as required by the constitution. 

A majority of the court was present when the judgment was pro- 
nounced. But it is sought to be made to appear that one of the judges 
who concurred in the decree was absent when the judgment was read, 
and that two others dissented. 

Admit the fact to be as stated. The judgment pronounced was the 
judgment of a majority of the court. It was the judgment of the court 
which was pronounced, and whether one of the concurring justices was 
absent or not matters nothing. The court entered the decree as a court, 
a@ quorum being present, and this is sufficient and all that the law re-. 
quires. , 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that the in- 





MONROE, JULY, 1876. 





Howard vs. Walsh, Sheriff. 





junction herein issued be dissolved, with five per cent special and fifteen 
per cent general damages, with costs in both courts. 


On APPLICATION FOR REHEARING. 


In this injunction suit Wimbish and T. J. Howell filed an intervention 
and third opposition, claiming to be the owners of certain portions of 
the land seized under the execution. They prayed to be allowed to join 
the plaintiff and asked that his injunction be maintained. 

As to T. J. Howell, the defendants in execution answered that the 
property which he claims was seized in error, and that its release had 
been ordered, so that he can suffer no damage by the judgment rendered 
herein. As to Wimbish, no answer was filed. 

The case was submitted to us without argument or brief on the part 
of the plaintiffs or intervenors. We did not and do not understand how 
there can be intervenors in an injunction suit, the result of which is an 
injunction without affidavit and without bond, and we decided the case 
simply between the plaintiffs in injunction and defendants. Our decree 
was intended to reach them and none other, and it will be so construed. 

As regards the intervenors, if their property is sought to be sold in 
execution of the judgment, they have their remedy, which wus not in- 
tended to be and which is not affected by our decree. 

Rehearing refused. 


No. 557. 
JouHN T. LuDELING vs: Mary A. FELTON AND HvusBANnD. 


On the eighteenth of January, 1872, Mary A. Felton, wife of J. J. Worley, being a 
widow, renounced the community by authentic act. 

In September, 1874, this suit-was instituted to make her responsible for plaintiff's 
claim as judgment creditor of her husband, on the ground that a community of 
property existed between them, and that at his death she assumed the control 
and ownership of that property. 

It has already been held by this court that the widow of a deceased husband may re- 
nounce the community, at any time before the court having unlimited jurisdic- 
tion over the subject has pronounced a final judgment against her as a partner 
in community. This decision correctly interprets the law. 

If the defendant had concealed, or made away with, any of the property belonging 
to the community after the dissolution of the marriage, her renunciation would 
not have availed. . 


PPEAL from the Fourteenth Judicial District Court, parish of More- 

house. Ray,J. C. T. Dunn, for plaintiff and appellant. Todd & 
Brigham, for defendant and appellee. 

Morean, J. Plaintiff, a judgment creditor of James G. Felton, seeks 
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to make the defendant, his widow, responsible for his claim, upon the 
ground that a community of property existed between them, and that, 
at his death, she assumed the control and ownership of that property. 

Many questions of law are presented by the pleadings, and have been 
argued orally and by brief. In our opinion the determination of one of 
these questions disposes of the case. This suit was instituted in Sep- 
tember, 1874. On the eighteenth of January, 1872, she renounced the 
community by authentic act. 

In the case of Cockburn vs. Wilson, 20 An. p. 39, it was held that the 
widow of a deceased husband may renounce the community, at any time 
before the court having unlimited jurisdiction over the subject-matter 
has pronounced a final judgment against her as a partner in community. 
This decision, we think, correctly interprets the law. If the defendant 
had concealed, or made way with, any of the property belonging to the 
community after the dissolution of the marriage, her renunciation would 
not have availed her. C. C. 2378, 2387. The evidence in the record does 
not, in our opinion, establish such a state of facts. 

Judgment affirmed. 


No. 687. 
G. W. Stoner vs. A. FLournoy, SHERIFF, ET AL. 


Until the contrary be proved, this court must presume ‘that the judge a quo had 
sufficient legal evidence before him to sustain the judgment rendered. While 
it does not appear from the minutes of evidence inthis injunction case that the 
evidence in the tar-suit was offered in evidence, the judgment rendered therein 
contains this caption: ‘““And by further reason of the production and filing in 
open court of the tax-bill or claims due by the defendant to plaintiff. and due 
proof of the publication of same as required by section thirteen of act No. 98, 
approved April 27, 1871, it is ordered,” ete. With this in the record before this 
edurt it can not be said there was no publication, required as citation. 

It has been previously held by this court that the Legislature has the power to en- 
large the limits of towns and cities, and, having this power, they also have with 
it the power to impose taxes for all the purposes of the corporations. The ques- 
tion whether the benefits resulting from the extension authorize the burden of 
contributing to the payment of existing debt, is one for the Legislature to de- 
termine in annexing new territory. 


PPEAL from the Parish Court, parish of Caddo. Cresswell, J. Nutt 
& Leonard, for plaintiff and appellant. T. Alexander, City Attorney, 

for defendant and appellee. 
Howett, J. The plaintiff has appealed from a judgment dissolving an 
injunction obtained by him against the execution of a judgment in favor 
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of the city of Shreveport for the taxes of 1871. The grounds of injune- 
tion urged in this court are: 

First—Want of advertisement. 

The record of the tax-suit against the plaintiff is in evidence in this 
and it is contended on behalf of plaintiff that, because the evidence upon 
which the judgment therein was rendered is not in the record so pro- 
duced, and the act of incorporation (act No. 98 of 1871, sec. 13,) makes it 
* the duty of the administrator of the department of finance to file the bills 
and proofs in the appropriate court, therefore it must be inferred that the 
publication required was not made in this instance. Such is not the rule 
or presumption of law. Until the contrary is shown, we must presume that 
the judge had sufficient legal evidence before him to sustain the judg- 
ment rendered by him. In this instance, while it does not appear from 
the minutes of evidence in this case that the evidence in the tax-suit was 
offered in evidence in this, the judgment rendered therein contains this 
caption: “ And by further reason of the production and filing in open 
court of the tax-bill or claims due by the defendant to plaintiff and due 
proof of publication of same as required by section thirteen of Act No. 
98 of the General Assembly of Louisiana, approved April 27, 1871, it is 
ordered, adjudged,” etc. With this before us we can not say that there 
was no publication, required as citation. 

Second—The act (No. 98) extending the limits of the city of Shreve- 
port and taking in the lands of plaintiff is unconstitutional, because 
passed in opposition to the wishes of the inhabitants whose property 
was thus annexed against their express protest, because at its date the 
city was largely in debt, to pay which the tax in this case was levied 
against plaintiff, who was not represented or had any interest in con- 
tracting said indebtedness ; and because the lands of plaintiff derive no 
benefit from the municipal government, which has provided no police 

over the same, nor repaired, nor laid out roads, streets, etc. 

~The question is one of power, and it has been held that the Legisla- 
ture has the power to enlarge the limits of towns and cities, and, having 
this power, they have with it the power to impose taxes for all the pur- 
poses of the corporation. The question whether the benefits resulting 
from the extension authorize the burden of contributing to the payment 
of existing debt, is one for the Legislature to determine in annexing the 
new territory. 

This and other points here raised have been before this court and been 
decided adversely to the. position taken by this plaintiff. See 12 An. 
515 ; 27 An. 156. 

There is another point raised in the brief, but as it is not in the peti- 
tion for injunction we will not discuss it. 

Judgment affirmed. 





SUPREME COURT OF LOUISIANA, 


Paul vs. Hoss. 








No. 681. 


A. E Pav vs. Jacosp Hoss ET AL. 


The property in controversy belonged to the community existing between the 
plaintiff and husband, H. Murphy, now deceased. The plaintiff having sued 
her husband for separation from bed and board, and for paraphernal property, 
and for her interests in the community property, the suit was dismissed by con- 
sent; and by an act in the form of a donation the usufruct or the rents of one 
half of the property, separate and community, owned by him, was given to her 
during her life, and he agreed not to sell or incumber the’ property. This is 
claimed to be a compromise of the suit. 

Shortly after this, the property in dispute was mortgaged by Murphy to Hoss, the 
defendant in this suit, for money loaned. Murphy having died, and Hoss havy- 
ing obtained an order of seizure and sale of said property, the sale was enjoined 
by plaintiff, and on appeal to this court said injunction was dissolved. 

On the aforesaid property being finally sold on a writ of seizure and sale obtained 
by Hoss, it was adjudicated to him, and the sheriff ejected the plaintiff from the 
premises in order to give the said Hoss complete possession, and this was done 
some time after the sale, and after the sheriff had returned the writ. It is of this 
act.of the sheriff that the .plaintiff chiefly complains. She maintains that the 
property did not belong to the succession of her husband, but had become hers 
by virtue of a partition resulting from a judgment obtained by her contradic- 
torily with her co-heirs pending the injunction suit aforesaid, and recognizing 
her rights as asserted in said injunction suit. 

The judge a quo erred in overruling the plea of res judicata set up by defendant. 
The alleged grounds in plaintiff's petition are the same in substance as those 
set up in the injunction suit. 

The partition judgment obtained by plaintiff could not affect.the rights of the mort- 
gage creditor, who then had the property under seizure, or of any other creditor. 

If in the suit of the plaintiff against her husband the act of donation which took 
place be regaided as a compromise, and if it be conceded that the law author- 
izes compromises hetween husband and wife (which, however, this court does 
not believe), still it could have no greater effect than a regular judgment, and it 
is well settled that, when a wife asserts any rights against a creditor of the hus- 
band, by virtue of a judgment in her favor against him, she must prove that the 
judgment was well founded in law and in fact. 

The debt of Hoss was created during the community, which was dissolved by the 
death of plaintiffs husband. She had not renounced the community, but on the 
contrary, had taken possession of one half of the community property in a par- 
tition with the heirs; she was therefore responsible for her share of the com- 
munity property in her possession ; and the price of the sale went to extinguish 
taxes and other community debts, which should be refunded to the purchaser, 
or, at least, tendered to him before an action to revoke the sale can be instituted. 

The sheriff's seizure was sufficiently accomplished. He went upon the property 

*and gave notice to all the occupants thereof of his seizure, and notified the 
tenants to pay rents to him, and he appointed one of the tenants keeper for him. 
The fact that he permitted the plaintiff to remain on the premises did not vitiate 
the seizure. 

The possession of the judgment debtor is dissolved by the legal seizure under the 
writ. It is vested in the sheriff until the property is disposed of; that officer is 
considered the rightful possessor, and can maintain an action of trespass 
against any person disturbing him in such possession. 

If the privileged claims which are asserted did exist, they were general privileges, 
and should have been asserted against the property and money in the hands of 
the executor. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. A. N. O. Hicks, for plaintiff and appellee. Egan & Wise, 
for defendant and appellant. 
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Lupe.tine, C.J. This is an action against the sheriff of Caddo parish 
and Jacob Hoss for damages for an alleged illegal and forcible dispos- 
session of the plaintiff from the premises claimed and occupied by 
her, and to have the title of Hoss, acquired at sheriff's sale, declared 
null. 


The property in controversy belonged to the community existing be- 
tween the plaintiff and her husband, Hugh Murphy, now deceased. 

In 1870 the plaintiff sued her husband for separation from bed and 
board, for her paraphernal property, and for her interest in the commu- 
nity property. 

This suit was dismissed by consent, and on the tenth of March, 1870, 
by an act in the form of a donation, the usufruct, or the rents, of one 
half the property, separate and community, owned by him, was given to 
her during her life, and he agreed not to sell or incumber the property. 
It is claimed that this was a compromise of. the suit, which was dis- 
missed in consequence of the execution of this act. 


Some time after this Hoss, loaned Murphy money, and Murphy exe- 
cuted a mortgage on the property in dispute to secure the payment of 
the loan. Murphy having died without paying this debt, Hoss obtained 
an order of seizure and sale to sell the mortgaged property. This sale 
was enjoined by the plaintiff, and, on appeal to this court, the injunction 


was dissolved in July, 1874. See 26 An. 643. 


The sheriff then proceeded with the sale, and adjudicated the property 
to J. Hoss, but he failed to put the vendee in possession. Hoss then 
took a rule on the sheriff to show cause why he neglected to give him 
(Hoss) possession of the property, and the rule was discharged, on the 
ground that no seizure had been made. Thereupon another writ was is- 
sued, and the property was seized, and, after advertisement, sold, when 
Hoss again became the adjudicatee of the property, and the sheriff forci- 
bly ejected the plaintiff from the premises in order to give the said Hoss 
complete possession. This dispossession was some time after the sale, 
and after the sheriff had returned the writ. It is this act of the sheriff 
that the plaintiff chiefly complains of. After the institution of the in- 
junction suit, and while it was pending on appeal, the plaintiff instituted 
a suit for a partition of the succession property of her deceased husband, 
and she contends that she obtained a judgment of partition which vested 
in her the property in question free from all claims against said succes- 
sion created subsequently to the date of the alleged compromise, and 
that she was in possession for more than one year when the sheriff il- 
legally dispossessed her, as above stated, and she attacked the sale to 
Hoss on the grounds that the property did not belong to the succession 
of Murphy; that the sheriff made no seizure of it, and that the price bid 
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did not exceed the privilege claims against the ‘property which were su- 
perior to his mortgage. 

The defendant, Hoss, among other defenses, pleaded the judgment in 
the injunction suit, decided by this court in 1874 and reported in 26 An. 
p. 643, as res judicata. 

The judge a quo overruled the plea. We think the judge erred. The 
alleged grounds of ownership in her petition are the same in substance 
as those set up in the injunction suit. The only additional ground is, 
that she had a judgment, obtained contradictorily with her co-heirs, 
recognizing her rights asserted in the injunction suit. This certainly 
could not affect the rights of the mortgage creditor who then had the 
property under seizure, or of any other creditor. 25 An. 484; 12 An. 604. 
Even if the act of donation be regarded as a compromise, and if it be 
conceded that the law authorizes compromises between husbands and 
wives (which, however, we do not believe), still, it could have no greater 
effect than a judgment regularly rendered between them. It is well set- 
tled that when a wife asserts any right against a creditor of the husband, 
by virtue of a judgment in her favor against him, she must prove that 
the judgment was well founded in law and in fact. This she has utterly 
failed to do in this case. Besides, the debt of Hoss was created during 
the community which was dissolved by the death of Murphy. She had 
not renounced the community, but, on the contrary, had taken posses- 
sion of one half of the community property in a partition with the heirs. 
She was, therefore, responsible for her share of the community debts, at 
least to the extent of the community property in her possession, and the 
price of the sale went to extinguish taxes and other community debts, 
which should be refunded to the purchaser, or at least tendered to him, 
before an action to revoke the sale can be instituted. See Barrilli vs. 
Gauche, 24 An. 

As to the allegations that the sheriff did not seize the property 
because he did not take actual possession, the proof is that the 
sheriff went upon the property and gave notice to all the occupants 
thereof of his seizure, and notified the tenants to pay rents to him, and 
he appointed one of the tenants keeper for him. The fact that he per- 
mitted the plaintiff to remain on the premises did not vitiate the seizure. 
See 5 M. 268. 

“The possession of the judgment debtor is dissolved by the legal 
seizure under the writ. It is vested in the sheriff until the property is 
disposed of; that officer is considered the rightful possessor, and can 
maintain an action of trespass against any person disturbing him in such 
possession,” etc. “ When the adjudication is made, its legal effect is to 
transfer to the purchaser all the rights and claims which the debtor 
might have had to it. The sheriff is, therefore, bound to pass an act of 
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sale to the purchaser, and to surrender to him the possession of the 
property sold.” 6 R. 100; 20 An. 573. 

As to the allegation that the property did not sell for enough to pay 
the privilege claims on the property superior to the mortgage of Hoss, 
the evidence is, that taxes to the extent of seven hundred dollars were 
due, and the other privileged claims, amounting to about eight hundred 
dollars, consisted of attorney’s fees, administrator’s commissions, court 
costs, and physician’s bill. The price bid and paid was ten hundred and 
fifty dollars, more than enough to pay the taxes, and there is no proof 
of the registry of the other claims alleged to be privileged; but it does 
appear that the executor of Murphy had other property of the succes- 
sion, and that he paid to the plaintiff herself over nineteen hundred and 
twelve dollars in money, besides delivering to her property worth upward 
of four thousand dollars, being the half of the inventoried value of the 
money and property in his possession at the date of the partition of the 
estate of Murphy. If those privileged claims existed, they were general 
privileges, and should have been asserted against the property and 
money in the hands of the executor. 

It is therefore ordered and adjudged that the judgment of the lower 
court be avoided and reversed, and that there be judgment in favor of 
the defendants, rejecting the plaintiff's demands with costs in both courts. 


No. 676. 
JostAH Morris & Co. vs. REUBEN WHITE. 


Defendant is sued for the amount of a promissory note with mterest, given for a 
part of the price of a plantation bought by him, and secured by vendor’s privi- 
lege and mortgage. The defense is failure of consideration, because a large 
portion of the land bought by him belongs to another party, and did not belong 
to the vendor. Defendant further alleges that the note due does not belong to 
plaintiff, but to the vendor. ¥ 

Plaintiff acquired the note before maturity; consequently the equities between the 
original parties, if any exist, can not be pleaded against the note; but the mort- 
gage is not negotiable, and as to that the equities may be pleaded. But the de- 
fendant has been in the peaceable and undisturbed possession of the land since 
1871, the date of his purchase, and is not even threatened with eviction, Hence 
his defense can not prevail. 


PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. Nutt & Leonard, for plaintiffs and appellees. Land & 
Taylor, for defendant and appellant. 
Lupe.ine, C.J. The plaintiff sued the defendant on a note for $5650 
and interest, given for a part of the price of a plantation bought by the 
defendant, and secured by vendor’s privilege and mortgage. 
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The defense is failure of consideration; that a large portion of the 
land bought by him belongs to another party, and did not belong to the 
vendor; and that the note does not belong to the plaintiff, but to the 

- vendor. 

The defendant propounded interrogatories to the plaintiff, who is a 
resident of Alabama, which were ordered to be answered. In issuing 
the commission to take these answers the clerk addressed it to any judge 
or justice of the peace of the State of Louisiana, instead of Alabama. 
The interrogatories were answered and sworn to before a magistrate in 
the State of Alabama, and were filed in the clerk’s office several months 
before the trial. 

On the trial, the defendant moved to take the interrogatories as con- 
fessed, or to dismiss the suit. The motion was properly refused. The 
plaintiff had honestly and categorically answered the interrogatories, 
and the objection urged to their reception in evidence was purely tech- 
nical. In depriving the plaintiff the use of the answers, the judge a quo 
did all that justice or the strictest rules of practice would exact. 

The evidence shows that the plaintiff acquired the notes before ma- 
turity, consequently the equities between the original parties, if any 
exist, can not be pleaded in this suit against the note, but the mortgage 
is not negotiable, and as to that the equities may be pleaded. But the 
evidence shows that defendant has been in the peaceable and undisturbed 
possession of the land since 1871, the date of his purchase, and that he 
is not even threatened with eviction. 

It is therefore ordered that the judgment of the court a qua be-af- 
firmed with costs of appeal. 





No. 667. 


WaLuiina’s Heres vs. JosEPH HowE.Lu’s SUCCESSION. 


Counsel for the succession of Joseph Howell, who was the surety of Cain, adminis- 
trator of the succession of James Walling, whose heirs are the plaintiffs in this 
ease to recover a certain sum, the amount of ajudgment obtained by them against 
the succession of Cain, the said administrator, whose succession they allege to 
have prosecuted to insolvency without avail, objects to this suit as being prema- 
ture, because, among other reasons, the judgment against the succession of 
Cain, the principal on the bond sued on, was rendered by the parish court, 
which was without jurisdiction of the amount. 

The above-mentioned exception is well taken. Under the constitution the parish 
court was without jurisdiction of the suit against the succession of Cain, the 
principal on the bond, the amount claimed in said suit and for which judgment 
was rendered being over two thousand dollars. The judgment is an absolute 
nullity, and plaintiffs have not therefore taken all necessary steps against the 
principal before suing the surety. 
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PPEAL from the Tenth Judicial District Court, parish of Caddo. 
Looney, J. A. B. Levisee, William A. Seay, and J. B. Slatterly, for 
plaintiffs and appellants. .4. M. V. Hicks, for defendant and appellee. 

HowEL1, J. Plaintiffs, claiming to be the sole heirs of James Walling, 
Jr., deceased, brought this suit against the succession of Joseph Howell, 
deceased, who was the surety of S. H. Cain, administrator of the suc- 
cession of said James Walling, Jr., to recover the sum of $2229 07, the 
amount of a judgment obtained by them against the succession of Cain, 
the administrator, whose succession they allege they have prosecuted to 
insolvency without avail. 

The defendant excepted that the suit is premature, because, among 
other reasons, the judgment against the succession of Cain, the princi- 
pal on the bond sued on, was rendered by the parish court, which was 
without jurisdiction as to the amount. 

The exceptions were referred to the merits without prejudice; an an- 
swer was filed setting up various defenses, among them the prescription 
of one, three, five, ten, and twenty years. The prescription of ten years 
was sustained, and plaintiffs appeal. 

We think the above exception was well taken. Under the constitutions 
the parish court was without jurisdiction of the suit against the succes- 
sion of Cain, the principal on the bond, the amount claimed in said suit, 


and for which judgment was rendered, being $2229 07. The judgment is 
an absolute nullity, and plaintiffs have not, therefore, taken all necessary 
steps against the principal before suing the surety. Their action is pre- 
mature. 


It is therefore ordered that the judgment in favor of defendant be af- 
firmed without prejudice, and with costs. 
Rehearing refused. 


No. 614. 


Joun W. Wituis vs. 8. L. Exam, ADMINISTRATOR, AND Wa. H. McVag, 
SHERIFF. 


The defendant has assigned as error on the face of the papers that the judgment 
was rendered out of term-time and is therefore null. He relies on section 2017, 
R, 8,, which authorizes the parish judges to adjourn their courts for one week 
or a less time, and he contends that the judge a quo erred in adjourning his 
court from the third to the fourth Monday after he had previously adjourned it 
from the second to the third Monday. This court can not concur in this view of 
the law. The law limits the time during which an adjournment may be made, 
but it does not prohibit the judge from adjourning his court more than once at 
the same term. 


61 . 
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It is a mistake to suppose that the surviving spouse becomes the heir of the de- 
ceased husband or wife and is seized of his or her property by the mere opera- 
tion of the law. 

Article 949 of the Ci¥il Code declares that natural children and thesurviving husband 
or wife, being put into possession of the estate left to them, are not considered 
as having succeeded to the deceased from the instant of his death; but they do 
not the less transmit their rights to their heirs, if they die before having made 
their demand to be put into possession. The reason is that this sort of heirs 
having only a right of action to cause themselves to be put in possession of suc- 
cessions thus falling to them, this right and this aetion form a part of their 
succession, which they transfer to their heirs. 

The defendant’s claim for damages in consequence of this suit, which was, among 
other things, to have the administrator dismissed for maladministration and 
praying for an injunction to prevent the sale of property advertised under an 
order of court, can not be granted. This is not an injunction to restrain the 
execution of a money judgment, and is not governed by the acts‘of 1831 and 1833. 
The remedy is by a suit on the injunction bond, which right is hereby reserved. 
PPEAL from the Parish Court, parish of Franklin. Brice, J. Mor- 

rison & Farmer, for plaintiff and appellee. Charles J. Boatner, for 
defendant and appellant. 

Lupe.ina, C.J. The petition in this case is very lengthy, not per- 
spicuous, and somewhat contradictory. In his brief, the plaintiff says 
that he sues as the owner of the interest of two of the heirs of Elizabeth 
Wansley, to have her heirs declared to be the owners of the estate of H. 
B. Herring, her former husband, who, it is alleged, died without other 
heirs, and to be put in possession of said estate, to have the administra- 
tor removed for maladministration, and for an injunction to prevent the 
sale of property advertised under an order of court. 

The answer denies the interest of Willis in the matter or his right to 
bring this suit, and he prays that the injunction may be dissolved with 
damages. 

The defendant has assigned as error on the face of the papers that 
the judgment was rendered out of term-time and is therefore null. He 
relies on section 2017 of the Revised Statutes, which authorizes the par- 
ish judges to adjourn their courts for one week or a less time, and he 
contends that the judge a quo erred in adjourning his court from the 
third to the fourth Monday, after he had previously adjourned it from 
the second to the third Monday. We can not concur in this view of the 
law. The law limits the time during which an adjournment may be 
made, but it does not prohibit the judge from adjourning his court 
oftener than once at the same term. 

The record shows that the estate of H. B. Herring was opened and 
administered upon by his widow, who afterward married Wansley, and 
died without closing the administration. That S. L. Elam was then ap- 
pointed administrator of the estate of Herring, and that he duly quali- 
fied as such. It further appears that Mrs. Wansley left no children or 
ascendants, but collateral heirs, some of whom are minors; that J. W. 
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Willis, the plaintiff, purchased the right and interest of two of the heirs 
of Mrs. Wansley in and to her succession, which is under administration, 
and that Willis has accepted the succession with benefit of inventory. 
There is no proof of maladministration on the part of the administra- 
tor in this record. The allegations of the petitioner show that the 
estate of Herring is indebted to the estate of Wansley, which is being 
administered by her surviving husband; and the record shows that she 
had not accepted the succession of Herring or demanded to be put into 
possession thereof, when she died. 

It is a mistake to suppose the surviving spouse becomes the heir of 
the deceased husband or wife, and is seized of his property, by the mere 
operation of the law. 

Article 949 of the Civil Code declares that “natural children and the 
surviving husband or wife being put into possession of the estate left to 
them, are not considered as having succeeded to the deceased from the 
instant of his death; but they do not the less transmit their rights to 
their heirs, if they die before having made their demand to be put into 
possession. The reason is, that this sort of heirs having only a right of 
action to cause themselves to be put into possession of successions thus 
falling to them, this right and this action form a part of their succession, 
which they transmit to their heirs.” 

There being debts, and a part of the heirs being minors, who could 
only accept with benefit of inventory, and some of the heirs of age 
having accepted with benefit of inventory, there existed a necessity for 
an administration. C.C. 1041. The rights of the plaintiff, as purchaser 
of the interests of two of the heirs of Mrs. Wansley, whatever they 
may be, will attach to the residuum of the estates of H. B. Herring and 
of Mrs. Wansley, after paying debts and law charges. The defendant 
has asked for damages resulting from this suit. 

This is not an injunction to restrain the execution of a money judg- 
ment, and is not governed by the acts of 1831 and 1833. The remedy is 
by a suit on the injunction bond, which right is hereby reserved to de- 
fendant. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed and annulled, and that there be judgment rejecting 
the plaintiff's demand and dissolving the injunction, with costs of both 
courts. 

Rehearing refused. 
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No. 610. 


Ivy I. Davis vs. Parish oF CALDWELL. 


Plaintiff's demand is based upon an ordinance of the police jury. adopted March 7,. 
1876, appropriating a certain sum of money to be paid to plaintiff for claims, 
warrants, etc. The defense is that said ordinance did not create any legal obli- 
gation, because juries are prohibited trom contracting debts without fully pro- 
viding in the ordinance creating them the means of paying the principal and 
interest of the debts so contracted, which was not done in the ordinance in- 
voked, and there was no money in the treasury. The defendant further asserts 
that the police jury was without any power to issue and put in circulation such 
warrants and instruments as plaintiff pretends to hold and to make defendant 
responsible for. 


The ordinance above mentioned does not seem to come within the rule invoked by 
the defendant, as it did not create a debt, but merely recognized existing obli- 
gations, which, under the evidence in this case, were created by law in favor of 
the parties originally holding them. 

The doctrine announced in the case of Sterling vs. West Feliciana, 26 An. 59, and in 
Flagg vs. St. Charles, 27 An. 319, can not be invoked in this suit, because it is not, 
as to this part of the demand, brought on the instruments condemned in said 
eases, but on this ordinance, and this court thinks it is within the power of the 
police jury to acknowledge and order the payment of such claims as the evidence 
shows those to be and which are authorized by law—the fees of certain officers, 
witnesses, ete.—the amount of which is fixed by law. 

flyer from the Twelfth Judicial District Court, parish of Caldwell. 

Taliaferro, J. T. C. Meredith, for plaintiff and appellee. J. T. Strother, 

District Attorney pro tem., for defendant and appellant. 

Howe1L, J. The defendant has appealed from « judgment against it 
for fifteen hundred dollars and interest, and ordering the proper officers 
to assess and collect a tax sufficient to pay the same. 

The suit is based on the allegations that plaintiff was the holder and 
owner of fifteen hundred dollars of parish paper issued, examined, ap- 
proved, and allowed by the police jury, signed by the president thereof, 
and registered by the treasurer according to law and the ordinances of 
the police jury; that said paper was issued for a lawful consideration, 
and consisted in claims for services rendered to the parish, such as jury 
claims, witness claims in criminal cases, police jury warrants for per diem 
of members of the police jury, jury certificates of grand and petty jurors, 
claims and warrants in favor of the jailor for feeding prisoners, claims 
allowed plaintiff as salary as parish treasurer for 1875, claim of T. J. 
Broadway, sheriff, for per diem and services in attendance on the parish 
and district courts, and the judge’s warrant for the same and for various 
other such like legal services, all amounting to fifteen hundred dollars; 
that on the seventh of March, 1876, the police jury passed an ordinance 
allowing plaintiff $719 of said sum (the evidences of all having been de- 
stroyed by fire), and remitting plaintiff to the courts for the balance of 
his claim; that he has demanded payment and received the reply that 
there are no funds. , 
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The answer sets up the general denial; admits the passage of the ordi- 
nance No. 13, appropriating $719 to plaintiff for claims, warrants, etc., 
said to have been destroyed by fire on the eleventh of February, 1876, 
but denies that said ordinance created any legal obligation, because 
police juries are prohibited from contracting debts without fully provid- 
ing in the ordinance creating them the means of paying the principal and 
interest of the debts so contracted, which was not done in the ordinance 
invoked, and there was then no money in the treasury; denies that 
plaintiff ever had any claims, warrants, etc., destroyed by fire, and if he 
had, the parish is not liable therefor, because the parish was without 
power to issue and put in circulation such instruments; and denies re- 
sponsibility for judicial claims signed by the judge and clerk, because it 
is delegating powers to said officers not conferred by the constitution. 

Ordinance No. 13 is as follows: 

“An ordinance to pay I. I. Davis the amount of his salary as parish 
treasurer for the year 1875, and to pay him for claims and warrants 
destroyed by fire on the.eleventh of February, 1876. ; 

“ Be it ordained by the police jury of the parish of Caldwell: That the 
sum of three hundred dollars be appropriated to pay I. I. Davis his sal- 
ary of parish treasurer for the year 1875, and the sum of four hundred 
and nineteen dollars and seventy cents be appropriated to pay said Davis 
for warrants Nos. 547, 595, 599, 349, 612, 597, 468, 510, 511, and 545, de- 
stroyed by fire on February 11, 1876; provided said Davis execute his 
bond in favor of the parish for the sum of seven hundred and twenty 
dollars, with two good securities, said bond to last two years. That this 
ordinance take effect from and after its passage.” Adopted March 7, 
1876. 

tt seems to us that this ordinance does not come within the rule in- 


voked by the defendant, as it did not create a debt, but merely recognized 
existing obligations, which, under the evidence in the case, were created 
by law in favor of the parties originally holding them. Nor can the doc- 
trine announced in the cases of Sterling vs. West Feliciana, 26 An. 59, 
and Flagg vs. St. Charles, 27 An. 319, be properly invoked in this, as this 
suit is not, as to this part of the demand, brought on the instruments 
condemned in said cases, but on this ordinance, and we think it is within 
the power of the police jury to acknowledge and order the payment of 
‘such claims as the evidence shows these to be, and which are authorized 
by law, the fees of certain officers, witnesses, ete., the amount of which 
is fixed by law. 

As to the sum acknowledged by this ordinance, we think the judgment, 
under the evidence, is correct. But the allegations and evidence as to 
the other portion of plaintiff's demand are too vague and indefinite to 
authorize a judgment. 
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It is therefore ordered that the judgment in favor of plaintiff be re- 
duced from fifteen hundred dollars to $719 70, with five per cent interest 
from the eighth of March, 1876, and costs; that the balance of plaintiff's 
demand be dismissed as of nonsuit, and that as thus amended the judg- 
ment be affirmed; plaintiff to pay costs of appeal. 





No. 638. 
JoHN F. Puirer vs. J. D. Maxwett,. James CAMPBELL, INTERVENOR. 


The question is, whether a draft given in payment of rent and subsequently lost 
and not paid was in any sense a novation of the debt due for rent. It must be 
answered inthe negative. The receipt states in express terms that the draft 
would discharge the debt only when paid. It was not paid. This was not the 
substitution of a new debt for an old; it was nothing more than an order on a 
third party to pay the debt of the debtor. The order, having not been satisfied, 
left the debt as it was before the order was given. 

The plaintiff was therefore entitled to his writ and to the privilege upon the prop- 
erty which he caused to be seized. Astothe intervenor claiming to be paid for 
supplies furnished for raising the cotton seized, he only appeared to assert his 
rights after the property had been bonded. It was too late. 


PPEAL from the Fourteenth Judicial District Court, parish of More- 
house. Ray, J. Todd & Brigham, for plaintiff and appellee. Newton 
& Hall, for the defendant and for the intervenor, appellants. 

Morean, J. Plaintiff leased a plantation to the defendant. In pay- 
ment of the rent thereof he gave a draft on Wyche & Morgan, of New 
Orleans, which draft was accepted by them. The receipt which his 
agents gave for the draft recites that when paid the rent was to be satis- 
fied thereby. The draft was lost. Another draft was given in lieu 
thereof, which draft Wyche & Morgan refused to accept unless a bond of 
indemnity was given them that the first draft would not be presented to 
them. This was refused, and the draft was returned to defendant. The 
first draft has never been paid. 

Plaintiff then sequestered certain cotton belonging to the defendant, 
and claims a privilege thereon for the payment of the rent due him. The 
property sequestered was bonded. Subsequent to the bonding thereof 
Campbell intervened, and claimed a privilege for having furnished the 
supplies necessary to raising the cotton. 

The defendant contends that the draft on Wyche & Morgan, which was 
accepted, discharged the rent, and that, as the same was never presented 
to them for payment, and never protested, plaintiff, by his own negli- 
gence, has discharged the defendant. 





MONROE, JULY, 1876. 


Phifer vs. Maxwell. 





—_—— —— 


There is no question here as to the responsibility of Wyche & Morgan 
upon their accepted draft. The matter for us to determine is, whether 
the draft was in any sense a novation of the debt due for rent. We 
think it was not. The receipt states, in terms, that it was only to dis- 
charge the debt when paid. It was never paid. This was not the substi- 
tution of a new debt for an old; it was nothing more than an order on a 
third party to pay the debt of the debtor. The order not having been 
paid left the debt as it was before the order was given. The plaintiff was 
entitled to his writ and the privilege upon the property which he caused 
to be seized: As to the intervenor, he only appeared to assert his rights 
after the property had been bonded. This was too late. 

On the merits, as to the amount claimed, we think the judgment of the 
district judge did justice between the parties. 

Judgment affirmed. 
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No. 5921. 
IstiporRE NEwMAN & Bro. vs. M. Kaurman'& Co. ET AL. 


A check is always supposed to be drawn against funds, and any one requested to in- 
dorse it as surety must show that it is to be used differently from its usual pur- 
pose, and also show clearly that some specified limit was fixed to his liability. 
No other object could be imagined for requiring a surety on a check than that it 
should be held for a time, or until funds should be provided. 

In this case plaintiffs loaned Kaufman & Co. a sum of money on the check of the 
latter, with Weil as surety, for a time not fixed, and there was “ no prolongation 
of the terms granted to the principal debtor without the assent of the surety,” 
as urged in the defense. Hence the surety has not been released or discharged 
from the liability assumed by him. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Cotton & Levy, for plaintiffs and appellees. Singleton & Browne, for 
Weil, surety, defendant and appellant. . 
Howe 1, J. Defendants are sued in solido on a check drawn by M. 
Kaufman & Co. in favor of plaintiffs and on which Meyer Weil became 
surety. The defense by Weil, who is the only appellant, is that plaintiffs 
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are guilty of laches in not presenting said check within a reasonable 
time, by which he is released from liability. 

The material facts, are that a member of the firm of M. Kaufman & 
Co. wished to borrow a sum of money from plaintiffs and give their check 
for the amount in favor of and to be held by plaintiffs for an indefinite ~ 
time, and for which they were to receive seventy-five cents per day. 
Plaintiffs refused to take the check without a good indorsement. The 
party asked if defendant, Weil, would be satisfactory, and plaintiffs an- 
swered in the affirmative. In a short time the check was presented and 
accepted with Weil’s name as surety onit. This occurred early in the 
morning ; Newman says about ten o’clock, and Weil says nine o’clock. 

The testimony of one of the plaintiffs and the defendant Weil is con- 
tradictory as to what subsequently occurred in regard to the promise of 
the latter to pay the check, and we are left to determine the liability of 
the surety from the whole evidence, the circumstances, and legal pre- 
sumptions. 

We attach but little importance to the difference of an hour in the 
time at which the transaction occurred. “A check is always supposed 
tobe drawn against funds,” and any one requested to indorse it as 
surety must know it is to be used differently from its usual purpose, and 
should show clearly that some specified limit was fixed to his liability. 
No other object could well be imagined for requiring a surety on a check 
than that it should be held for a time, or until the funds should be pro- 
vided. In this case, we think the testimony of Newman is supported by 
the circumstances and presumptions, and that plaintiffs loaned Kaufman 
& Co. a sum of money on the check of the latter with Weil as surety for 
a time not fixed, and that there was no “prolongation of the terms 
granted to the principal debtor without the assent of the surety,” as 
urged in defense, and hence the surety has not been released or dis- 
charged from the liability assumed by him. 

Judgment affirmed. 


Moraay, J., dissenting. I think the defendant is not bound. 

When he indorsed the check in question I think he only guaranteed 
that, at the time of its date, the drawer thereof had the amount of money 
which it called for in the bank upon which it was drawn. I do not see 
how it can be distinguished from any other check. I understand the 
law to be that, to make the indorser of a check liable it must be pre- 
sented within a reasonable time. . Here plaintiff kept the check in his 
possession for several weeks without the knowledge of the defendant. 
He was, I think, justified in believing that the check had been presented 
and paid. His right in this regard, I think, is made apparent from the 
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fact that the record discloses that, between the date of the check and 


the time it was presented, the drawer had sufficient funds in bank to pay 
the same. 


LeonarD, J., dissenting. I can not coincide with the views of the ma- 
jority of the court in this case. 


The obligation upon which plaintiffs sue is as follows: 


“New Or.eEans, August 19, 1873. 

“Citizens’ Bank of Louisiana, pay to the order of I. Newman & 
Brother seven hundred dollars. M. KAUFMAN & CO.” 

Upon the back of the check appears the name of “ Meyer Weil,” one 
of the defendants in this suit. 

It is agreed by counsel upon both sides that the obligation of Weil is 
that of a surety. But what is the extent of this contract of suretyship ? 
Leaving out of view the testimony of Newman, plaintiff, and Weil, de- 
fendant, in which they directly contradict each other, we have no evi- 
dence upon the point in question, except the instrument itself. By its 
terms alone, therefore, must the obligation of the surety be tested. 

A check is defined by Parsons to be “a brief draft or order on a bank 
or banking-house, directing it to pay a certain sum of money.” Bills and 
Notes, vol. ii, p.57. “They are seldom made or rightfully used for cir- 
culation.” Therefore, he adds, “in regard to their presentation for pay- 
ment, a few days delay would charge the holder with negligence.” Ib. 
p. 79. “ With respect toa check on a banker,” says Chitty, “it is now 
settled that it suffices to present it for payment to the banker at any 
time during banking hours on the day after it is received, and that no 
laches can be imputed to the holder in not presenting it for payment 
early in the morning of the second day.” Chitty on Bills, p. 385. “A 
banker’s check,” says Greenleaf, “may be presented on the next day 
after its date; this being considered a reasonable time.” Evidence, vol. 
ii. section 179. See, also, Byles on Bills, p. 123. Without insisting upon 
so stringent a rule, it is certain that checks must be presented for pay- 
ment within a short time, say a few days at most, after they have been 
drawn. 

In the leading case of Down vs. Halling, Eng. Com. Law Reports, vol. x. 
Halroyd, justice, said: “ A check is payable immediately, and the holder 
of it keeps it at his peril. Now, in this case, the check had been due five 
days at the time it was taken by the defendants. That was a circum- 
stance that ought to have excited their suspicion. I think that when 
the defendants took the check, more than a reasonable time for present- 
ing it for payment had elapsed.” 

The contract of the surety, Weil, in the case at bar was, that he would 





SUPREME COURT OF LOUISIANA, 





Newman & Bro. vs. Kaufman & Co. 





pay the amount of the check to the holder in case it should be dishon- 
ored upon presentation, and his principal should fail to discharge the 
debt that would be fixed by the protest. The law merchant, however, de- 
clares that this presentation for payment must take place within a rea- 
sonable time. The obligation of the surety, therefore, reduces itself to 
that of paying the amount of the check to the holder, in case the bank 
should fail to pay upon being duly requested to do so within a few days 
of the date of the contract. The implied obligation of the holder of the 
check is, that he will use all reasonable diligence to collect the amount 
of the check from the bank. If he neglects to do this, he can no longer 
- look to the surety, because he has himself failed to carry out the terms 
of the contract. The check of Kaufman was not presented until No- 
vember 18, 1873, three months after it was drawn. Can it be reasonably 
supposed, in the absence of any testimony to that effect, that Weil ever 
intended, when he became surety upon the check, to remain surety for 
any such length of time? One might very well believe, in writing his 
name upon the back of another’s check, that it would be paid if pre- 
sented in the ordinary course of business, or, if not paid, that he could 
make the money out of his principal. But does it follow that he would 
agree to become surety for the debt of the drawer, as represented by 
the check, for a term of months or years at the option of the-holder of 
the check? His obligation was manifestly conditional, but this interpre- 
tation would make it absolute and unconditional, as though he had bound 
himself as surety upon a promissory note. I conclude, therefore, that 
Weil only bound himself as surety upon the check sued on, with the un- 
derstanding that the check was to be presented within a reasonable time; 
that, as it was not presented for three months, manifestly an unreason- 
able time, the holder could have no recourse against the surety accord- 
ing to the terms of the latter’s contract. But even assuming that Weil 
became absolutely liable as surety for the debt represented by the check 
when he wrote his name on the back of that instrument, has he not been 
relieved by the act of the holder, Newman? Article 3063 of the Civil 
Code declares that “the prolongation of time to the principal debtor, 
without the consent of the surety, operates a release of the latter.” The 
same rule is recognized by the general commercial law. “The acceptor 
of a bill of exchange,” says Best, C. J., in Philpot vs. Briant, 4 Bing., 717, 
“is considered as the principal debtor; all the other parties to the bill are - 
sureties that the acceptor shall pay the bill if duly presented to him, and 
if he does not then take it up, that they, on receiving notice of its non- 
payment, will pay it to the holder. But if the holder gives the acceptor 
further time for payment, without the consent of the drawer or indorsers, 
he discharges them from all the liability that they contracted by becom- 
ing parties to the bill.” In the present case the principal debtor was the 
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drawer, Kaufman; it follows that no extension of time could be granted 
to him. without operating the release of the surety, Weil. Now, although 
it has been urged that Newman had a right to keep the check for an in- 
definite time, and to present it when he pleased, yet, it has not been 
shown that he had a right, by the express or implied consent of the 
surety, to bind himself not to present the check at all. The most that 
can be claimed is, that the check represented a debt of Kaufman, due 
and exigible, and that Weil could at any fime, by paying the debt to 
Newman, exact it from his principal. It seems, however, that Newman, 
after receiving the check, bound himself not to present it, nor to exact 
the debt from Kaufman, for an indefinite period, and that this contract 
was made for a valid consideration. Here is the ey of plaintiff 
himself upon this point: 

Question—* He (Weil) agreed to pay you interest on the seven hundred 
dollars ?” (This was the amount represented by the check.) 

Answer—“ Yes, sir.” 

Question—* How much ?” 

Answer—“ Seventy-five cents a day. He never paid it; he agreed to 
pay it, but never paid it.” 

Question—“ Was that the agreement he made with you at the time he 
got you to take it?” 

Answer—“ Yes, sir, it was.” 

Question—* How many days did you agree to hold it ?” 

Answer—* It was indefinite.” 

Question—* As long as he paid you seventy-five cents a day were you 
to hold it ?” 

Answer—* Yes, sir.” 

It will thus be seen that Newman not only gave the debtor time for the 
payment of the debt beyond the terms of the contract (for a check is 
payable on demand), but actually bound himself not to present it as long 
as the seventy-five cents a day were punctually paid by the drawer. 
Could Weil, then, have paid the check in the hands of Newman and ex- 
acted payment in time from Kaufman? Manifestly not. He could ac- 
quire no greater rights against his principal than those possessed by the 
indorser. Kaufman would still have the right to pay the seventy-five 
cents per day, and thus reserve the payment of the debt for an indefinite 
period. The surety might see the property of his principal wasting 
away before his eyes and yet could take no steps to secure his liability. 
Is it possible that one can be held to have bound himself by such an 
obligation who simply wrote his name upon the back of a check as surety 
for its payment when duly presented? The obligation of the surety is 
not merely stricti,’says the jurisconsult, it is strictissimi juris, and could 
not be extended by implication beyond the express terms of his contract. 
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“ And it behooves the party who seeks to render one person liable for 
the debts of another,” said the Supreme Court of Louisiana in Hazard 
vs. Lambeth, 3 R. 273, “to prove such liability beyond all doubt.” This, 
I think, has not been done in the present case. 

Rehearing refused, 


No. 4860. 
Mrs. Inp1A Brown AND HUSBAND Vs. JAMES GARRARD AND A. N. Craia. 


Factors and commission merchants, when exercising their functions of receiving 
selling, taking their commissions, and accounting to theirprincipals, are acting 
in a fiduciary capacity within the meaning and intendment of the thirty-third 
section of the bankrupt law of 1867, and not relieved from obligations contracted 
in that capacity by a discharge in bankruptcy. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. Labat & Aroni, for plaintiff and appellant. Billings & Hughes, 
for defendants and appellees. 

Leonard, J. The plaintiff, a married woman, separate in property 
from her husband, sued the defendants for the sum of $1183 97, being 
the balance due her from the proceeds of cotton shipped to the commis- 
sion house of Garrard, Craig & Co., of which defendants were members. 
Garrard and Craig admit the correctness of the indebtedness, and that - 
it arose in the manner stated by the plaintiff, but pleaded their discharge 
in bankruptcy as a bar to plaintiff’s claim. 

The bankrupt act declares that no debt shall be discharged under that 
act which was created by one “acting in a fiduciary capacity.” In the 
case of Banning vs. Bleakly & Co., 27 An., it was decided that “ factors 
and commission merchants when exercising their functions of receiving, 
selling, taking their commissions, and accounting to their principals, are 
acting in a fiduciary capacity within the meaning and intendment of the 
thirty-third section of the bankrupt law of 1867, and are not relieved 
from obligations contracted in that capacity by a discharge in bank- 
ruptcy.” 

This decision is conclusive of the case before us. 

It is therefore ordered, adjudged, and decreed that the judgment of the 
district court be reversed, and that the plaintiff, Mrs. India Brown, re- 
cover of the defendants, James J. Garrard and Archy N. Craig, in solido, 
the sum of eleven hundred and eighty-three dollars and ninety-seven 
cents, with five per cent interest from February 5, is72, and costs of 
both courts. 
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No. 6336. 


STATE EX REL. Executors oF F. P. Boutté vs. JupGE oF THE SECOND Dis- 
TRIcT Court, PARISH OF ORLEANS. 


It is true that the judge a quo has the right to determine whether the appeal is sus- 
pensive or devolutive, but his action is subject to review by this court in this 
form of proceeding. 


The judgment appealed from did not decree the payment of money or the delivery 


of specific property, and the bond is ample enough to cover costs. This is suffi- 
cient. 

There being no law taking this case out of the usual rule, and the amount involved 
being sufficient, a suspensive appeal does lie, and the right to take it exists for 
ten days. The sections 3737 and 3738, R. 8,, do not declare that the failure to fur- 


nish bond as ordered shall work ipso facto a removal, but shall authorize a re- 
moval. 


PPLICATION for a writ of prohibition against the judge of the Sec- 
ond District Court, parish of Orleans. McEnery, Ellis & Ellis, for 
relators. Jerome Meunier, for Judge Tissot, respondent. 

Howe.L, J. The relators, executors of the last will of Francois P. 
Boutté, allege that James P. Guinault, surety ontheir bond as executors, 
filed a petition in the Second District Court praying to be released as 
such surety; that after answer thereto and hearing the parties judgment 
was rendered discharging said surety from said bond; that, on the third 
day thereafter, they applied for and obtained a suspensive appeal from 
said judgment, and, on the third day after this, filed a bond for the 
amount fixed by the judge; that subsequently, on a rule taken by said 
Guinault, said appeal was declared devolutive only and not suspensive, 
and they ask for a writ of prohibition to restrain the judge and said 
Guinault from executing said judgment pending the appeal, which they 
pray to be suspensive. 

The judge, through counsel, answers that he did not exceed his juris- 
diction: 

First—Because the right of deciding whether an appeal is suspensive 
or devolutive is exclusively within the province of the court granting it. 

Second—Because the appeal bond, although for the amount fixed by 
the court, was not sufficient in amount for a suspensive appeal. 

Third—Because the appeal bond was not filed within the legal delay 
for suspensive appeals. ‘ 

Fourth—And because no suspensive appeal lies from such a judgment, 
which is controlled by sections 3737 and 3738, R. S., under the provisions 
of which a failure to furnish bond as ordered, within three days, works 
ipso facto a removal. 

These reasons do not seem to us to justify the action of the judge: 

First—It is true he has the right to determine whether the appeal is 
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suspensive or devolutive, but his action is subject to review by this court 
in this form of proceeding. 

Second—The judgment did not decree the pdyment of money or the 

delivery of specific property, and the bond is sufficient to secure costs. 
See 21 An. 43, State ex rel. Ganssin vs. the Judge. 
- Third and Fourth—There being no law taking this case out of the 
general rule, and the amount involved being sufficient, a suspensive ap- 
peal does lie, and the right exists for ten days to take it. The sections 
of the Revised Statutes cited do not declare that the failure to furnish 
bond as ordered shall work ipso facto a removal, but shall authorize a 
removal. 


It is therefore ordered that the prohibition issued herein be made per- 
petual. 


NicHoLas CLAUDEL vs. CATHERINE PALAO. 


The law allowing the necessitous widow to claim one thousand dollars out of the 
succession of her husband has no application to a case like this, where the 
widow accepted the succession purely and simply and was regularly put in pos- 
session thereof. 

By thus accepting the succession it ceased to exist. She became the owner of the 
property and also liable to plaintiff for the amount of his claim. 

PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Charles Louque, for plaintiff and appellee. H. D. Ogden, for defend- 
ant and appellant. 

Wyty, J. Defendant appeals from the judgment which plaintiff ob- 
tained against her foreclosing the mortgage which her husband had 
executed prior to his death. She claims one thousand dollars, as a ne- 
cessitous widow, out of the proceeds of the property sought to be sold, 
it being the only immovable property left by her husband. 

The difficulty is, in 1871 defendant accepted purely and simply the 
succession of her husband, and was by order of court regularly put in 
possession thereof. As owner, she sold the movable property, which 
consisted of a-small lot of furniture. 

By thus accepting the succession, it ceased to exist. She became the 
owner of the property, and also liable to plaintiff for the amount of his 
debt. 

The law allowing the necessitous widow to claim one thousand dollars 
out of the succession of her husband, has no application to a case like 
this, where the widow accepted the succession purely and simply, and 
was regularly put in possession thereof. 
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The charge in the brief, that plaintiff induced the defendant to accept 
the succession with a view to defeat her just claim as a necessitous 
widow, is not established by the evidence, assuming its importance as a 
defense, of which we express no opinion. 

Plaintiff in answer to the appeal prays that the judgment be amended, 
so as to strike out that clause: “ Reserving to the defendant the right 
to urge her claim as a necessitous widow in separate proceeding.” 

Defendant is not entitled to this reservation. 

It is ordered that said clause be stricken out, and, as amended, that 
the judgment be affirmed with costs. 


No. 6274. 
Crry or New Orueans vs. Groner L. BRIGHT. 


The defendant admits that the extended boundary of New Orleans, under the act of 
1874, No. 71,embraces his property, but insists that that portion of the law is 
unconstitutional, because it is not covered by or embraced in the title of the act. 
The court can not concur in this view. 

The title of the act enumerates other objects besides the annexation of the city of 
Carrollton to the city of New Orleans, and among them is the creation of the 
“Seventh District of the city of New Orleans and a municipal court and a sani- 
tary district,” etc. The boundary of this Seventh District includes the defend- 
ant’s property. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
iA. kins, J. Samuel P. Blanc, Assistant City Attorney, for plaintiff and 
appellant. George L. Bright, defendant and appellee, in proprid persona, 

Morean, J. The defendant claims that a portion of the property upon 
which the city tax is levied, which is known as the “Oakland Course” 
does not lie within the limits of the city of New Orleans. It is this item 
alone which he complains of. The plaintiff relies upon act No. 71 of the 
Legislature of 1874 to show that it does. 

The defendant says that this law is unconstitutional, the object not 
being expressed in its title. But we have determined this adversely to 
his views in the cases of the State vs. Daniel, and in the succession of 
.Téaulet, recently decided. Opinion Book 45, p. 50. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended, and that there be judgment for the city 
as prayed for, for $1547, and that as thus amended it be affirmed, de- 
fendant to pay the costs in both courts. 





On REHEARING. 


Lupeuine, C.J. On a re-examination of this case we are not inclined 
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to change our former decree. The defendant admits that the extended 
boundary of New Orleans, under the act of 1874, No. 71, embraces his 
property, but he insists that that portion of the law is unconstitutional, 
because it is not covered by or embraced in the title of the act. To this 
we can not assent. The title of the act enumerates other objects besides 
the annexation of the city of Carrollton to the city of New Orleans, and 
among them is the creation of “the Seventh District of the city of New 
Orleans and a municipal court and a sanitary district,” etc. The bound- 
ary of this Seventh District includes the defendant’s propérty. Besides, 
the boundary or limits of Carrollton seem to have been extended by aet 
No. 2 of 1872 (p. 29) so as to include defendant’s property. 


It is therefore ordered that the decree heretofore rendered remain un- 
disturbed. 


No. 4914. 
STATE EX REL. F. C. MAHAN vs. ACCOMMODATION BANK OF LOUISIANA. 


After hearing the parties the court below rendered final judgment rendering per- 
emptory the mandamus permitting relator to examine the books, papers, and 
affairs of the bank, but giving no permission for the uppointment of experts to 
aid him. Subsequently the court made an er parte order appointing two experts 
to aid relator. 

The court a qua erred in granting this supplemental order. It was not at the time 
in the power of the court to reopen the case and make this order. The judgment 
had been signed ten days previously, disposing finally of the mandamus case, 
and there was no suit pending in which the order in question could be granted. 
PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. John Ray, for relator and appellee. Hays & New, for de- 
fendant and appellant. 

Wyty, J. Relator, a stockholder of the defendant bank, being, as he 
alleged, unjustly degled access to the books, papers, and documents 
thereof, sued out a mandamus to compel the president and directors to 
permit him and such experts as he may desire to examine the books, 
papers, documents, and affairs of said bank, within reasonable hours, 
and without unnecessarily hindering the operations of said bank. 

Several defenses were urged to this application for mandamus. Among 
others, it was alleged that the nature of the business conducted by said 
bank was such that it would prove injurious to its interests to permit re- 
Jator to have the permission asked for to examine the books, papers, etc., 
in connection with experts. 

After hearing the parties the court rendered final judgment, which was 
signed on the thirteenth of May, 1873, rendering the mandamus peremp- 
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tory, permitting the relator to examine the books, papers, and affairs of 
the bank, but no permission was given for the appointment of experts to 
aid him. 

Subsequently, to wit: on the twenty-third of May, 1873, the court 
made an ex parte order appointing two experts to aid relator in examin- 
ing the books, papers, and affairs of the bank. From this order re- 
spondent has appealed. 

We think the court erred in granting this supplemental order. It was 
not at the time in the power of the court to reopen the case and make 
this order. The judgment had been signed ten days previously, dispos- 
ing finally of the mandamus case, and there was no suit pending in 
which the order in question could be granted. 

It is therefore ordered that the judgment appealed from be annulled 
at relator’s costs. 


No. 4840. 
BertHa Lovis vs. Wrpow Pepin, Turrix, ET AL. 


The motion to dismiss the appeal comes too late. It should have been made within 
three judicial days after the record was filed in this court. 

This suit is brought before the Sixth District Court against the minor heirs of J. F. 
Pepin, to annul a lease for certain alleged causes and for damages. Defendants 
have excepted to the jurisdiction on the ground that, under the last clause of 
section 2011, Revised Statutes, it should have been brought in the Second District 
Court. The objection is not well founded. 

The last clause of the section aforesaid must be construed in connection with the 
preceding clauses and must be held to refer to all matters in which minors may 
be interested in the course of the administration of estates falling tothem. Any 
other construction would give the Second District Court exclusive jurisdiction 
of all suits in which minors might be interested in any degree, as plaintiffs and 
defendants, co-plaintiffs and co-defendants, which is inconsistent with the first 
clause of the section and the provision of the constitution on the subject. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
B. R. Forman, for plaintiff and appellant. E. Bermudez, for defend- 
ants and appellees. 


On Motion to Dismiss. 


Morean, J. The record was filed in this court on the fifth of Novem- 
ber, 1873. On the twenty-second of December, 1875, appellees moved to 
dismiss the appeal, on the grounds that the transcript does not purport 
to contain all the proceedings had, documents filed, testimony and evi- 
dence adduced, in the suit, but merely such as was offered on the trial of 
the exception; that a number of documents forming part of the record 
of the lower court, and which the lower court had before it when it 
decided the exception, were omitted from the transcript, which should 
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have been included therein, and that said omission is attributable to the 
appellant; that these documents would enable this court to revise the 
judgment appealed from, and are necessary to that end, and that the 
record being incomplete and mutilated by the fault of the appellant, the 
appeal should be dismissed. The motion comes too late. It should 
have been made within three judicial days after the record was filed 
here. 17 An. 21; 18 An. 191; 19 An. 276. 
Motion dismissed. 


————_— 


B On THE MERITS. 


Howe, J. The only question in this case is one of jurisdiction. 

A. Rochereau & Co., as agents of the tutrix of the minor heirs of J. 
F. Pepin, who reside in France, leased certain property to the plaintiff. 
A few months before the expiration of the lease the plaintiff brought 
this suit in the Sixth District Court to annul the lease for certain alleged 
causes, and for damages, making the tutrix and the agents parties de- 
fendant, who filed answers, and, after the case had been at issue for some 
time, excepted to the jurisdiction of the court; and they rely on section 
2011 R. S., which reads: “The Second District Court shall be strictly a 
probate court, and shall have exclusive jurisdiction only of all succes- 
sions and probate causes; and all appointments that may be necessary 
in the course of administration of estates, all matters relative to minors, 
persons interdicted, and to absentees, or in which they are interested, 
shall be made and carried on in said court.” 

The whole section must be construed together. The first clause makes 
said court strictly a probate court, and subsequent clauses declare what 
its exclusive jurisdiction shall be; to wit, “only of successions and pro- 
bate causes,” and direct that “all appointments that may be necessary 
in the course of administration of estates, all matters relative to minors, 
persons interdicted, and to absentees, or in which they are interested, 
shall be made and carried on in said court.” 

This is clearly not a probate cause; nor is it contended that the suc- 
cession of Pepin is in course of administration in the Second District 
Court. It is alleged by the plaintiff that the minors are in possession 
of the property in question, through their tutrix, represented by her 
agents, Rochereau & Co., who executed the lease to her (plaintiff). Under 
these circumstances the presumption is a fair one that the heirs are in 
possession, in which contingency it is not denied that the Sixth District 
* Court has jurisdiction, unless the law provides otherwise. Defendants 
contend that this is certainly a suit in which minors are interested, and 
that under the express terms of the last clause of the section it should 
have been brought in the Second District Court. 
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The minors would be equally interested in a suit by the tutrix against 
the plaintiffs for the collection of the rent, and yet it is not pretended 
that the Second District Court would have exclusive jurisdiction of such 
@ suit. 

We must construe this clause in connection with the preceding clauses, 
and hold it to refer to all matters in which minors may be interested in 
the course of administration of estates falling to them. Any other con- 
struction would give the Second District Court exclusive jurisdiction of 
all suits in which minors might be interested in any degree, as plaintiffs 
and defendants, co-plaintiffs and co-defendants, which is inconsistent 
‘with the first clause of the section and the provision of the constitution 
on the subject. 

It is therefore ordered that the judgment appealed from be reversed, 
the exception overruled, and the cause remanded to the lower court to 
be proceeded in according to law. 








No. 6353. 


STaTE EX REL. A. E. CARLON VS. THE JUDGE OF THE SUPERIOR DISTRICT 
Court, ParisH OF ORLEANS. 


The relator complains that the amount of three thousand dollars fixed by the judge 
a quo for a suspensive appeal, in obedience to a mandamus from this court, is 
excessive, and that a bond of five hundred dollars, sufficient for costs, is all that 
is required in a case like this, where an injunction to prevent the disturbance of 


the possession of immovable property has been set aside and the suit dismissed 
on an exception to the jurisdiction. 


“It seems to this court that a bond of five hundred dollars, which respondent con- 
cedes to be sufficient to pay costs, will be sufficient for a suspensive appeal, 
the bond given to obtain the injunction being adequate to cover hpemnenens re- 
sulting from the injunction. 

PPLICATION for a writ of mandamus against the judge of the Su- 
perior District Court, parish of Orleans. J. A. Barilette, for relator. 

-Judge Lynch, respondent, in propria persona. 

Wyty, J. In this case this court issued a mandamus requiring the 
respondent to grant to relator a suspensive appeal in an injunction suit 
to prevent the disturbance of the possession of immovable property. 
The court below, complying with the command of this court, granted a 
suspensive appeal, fixing the bond at three thousand dollars, the relator 
already having filed a bond with the amount in blank. Relator now 
complains that the amount fixed by the judge is excessive, and that a 
bond of five hundred dollars, sufficient for costs, is all that is required 


in a case like this where an injunction to prevent the disturbance of the 
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possession of immovable property has been set aside and the suit dis- 
missed on an exception to the jurisdiction, 

It seems to us that a bond of five hundred dollars, which respond- 
ent concedes will be sufficient to pay costs, will be sufficient for a sus- 
pensive appeal, the bond given to obtain the injunction being adequate 
to cover damages resulting from the injunction. 

It is therefore ordered that the mandamus herein be made peremp- 
tory, requiring the judge of the Superior District Court to grant a sus- 
pensive appeal to relator on a bond for five hundred dollars with good 
and sufficient security. 


No. 4736. 


E. T. Merrick, Executor, ET AL. vs. Davip B. Norra. 


This suit is instituted by the executor and the widow in community to compel a 
compliance of the purchaser with the sale of certain property, and to recover 
certain charges and expenses, resulting, as alleged, from the refusal of the pur- 
chaser. The defense is, that the auctioneer and notary refused or failed to fur- 
nish said purchaser with the titles to the property for examination, and because 
the widow in community did not and would not sign the title tendered. He 
now contends that he was not properly put in default. This plea is not well 
founded, 

The record shows that the notary tendered him a title similar to the one decided to 
be good in the Davidson suit, except the clause “and, with the exception of the 
usual draining privilege, the property is incumbered by no mortgage in the 
name of said William Silliman,” the former proprietor. This was not a ground 
of objection. 

It has been heretofore held that it was not necessary for the widow to sign the act 
of sale, and there is no force in the objection that the auctioneer and notary re- 
fused to furnish the titles for examination. It is not their duty to do so. 

The judge a quo erred in making the purchaser pay eight per cent interest on the 
eash payment. The law imposes only five per cent, there being no agreement to’ 
pay eight. 

The amount of the taxes paid is sufficiently proved, and by the terms of the sale 
the purchaser was to pay, in addition to his bid, the taxes of 1869, and was en- 
titled to the rents and revenues from the first of November, 1869. The right to 
the rents from that date, which are allowed to the defendant, implies the obliga- 
tion to pay the taxes subsequently accruing. 

The commission, however, for renting is not one of the charges to be paid by this 
purchaser. It did not result from any action of his, while it was the duty of the 
executor, for the interest of all parties, to rent the property if possible. 

The charge for notary’s fee to put defendant in default was properly allowed. 

The nature of the case does not authorize the court to make the defendant pay the 
attorney’s fee for the plaintiff. The defendant, it is true, failed to meet his obli- 
gation, and it necessitated a suit to make him comply; but this is the same posi- 
tion of most defendants who are sued to comply with their obligations. The 
demand is not within the provision of article 2315 R. C. C., and is not like that 
made in an injunction suit. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Race & Foster, for plaintiffs and appellees. B. R. Formanand Ogden 
& Hill, for defendant and appellant. 
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HowEL.L, J. At the succession sale of William Silliman, deceased, 
John Davidson purchased one store on Poydras street, but refused to 
comply with the terms of sale, on the ground of alleged defects in the 
title tendered. The property was offered again at his risk, and he en- 
joined the sale for the same cause. The suit was finally decided against 
him (see 24 An. 225), and the sale was made, when the defendant herein 
became the purchaser on the same terms. When called on to comply, 
he refused, because the auctioneer and notary refused or failed to fur- 
nish him with the titles to the property for examination, and because 
the widow in community did not and would not sign the title tendered, 
This suit was then instituted by the executor and the widow to compel a 
compliance, and to recover certain charges and expenses resulting, as 
alleged, from his refusal. In answer, he set up the above grounds, the 
latter of which is the one set up in the Davidson suit, and decided not 
to be valid. Judgment was rendered against defendant, and he appealed. 
He now contends that he was not properly put in default, The record 
shows that the notary tendered him a title similar to the one decided to 
be a good one in the Davidson suit, except the clause “ and with the ex- 
. ception of the usual draining privilege, the property is incumbered by 
no mortgage in the name of said William Silliman.” 

This was not a ground of objection to complying with the terms of 
sale when called on, nor a defense when sued, and we are not inclined to 
entertain it when urged here for the first time, as in the answer the de- 
fendant declared that “ he has no objections to completing the purchase 
of said property, provided Mrs. Silliman be decreed to join, and does 
join, in the act of sale’? * * * * * and prayed that “ plaintiffs’ 
claims be rejected with costs, and that the plaintiffs may be decreed to 
join in a conveyance of said property to respondent, with full guaran- 
tees, warrantees, and subrogation of warrantees, etc., of title, and for 
equitable and general relief in the premises.” 

We have heretofore held that it was not necessary for the widow to 
sign the act of sale, and we can see no force in the objection that the 
auctioneer and notary refused to furnish the titles for examination. It 
is not their duty to do so. The defendant had access to the public 
records of title to real property. We think he was duly putin default. 

The judge a quo erred, however, in making him pay eight per cent in- 
terest on the cash payment. The law imposes only five per cent, there 
being no agreement to pay eight. The amount of taxes paid is sufficiently 
proven, and by the terms of the sale the purchaser was to pay, in addi- 
tion to his bid, the taxes of 1869, and be entitled to the rents and rev- 
enues from first of November, 1869. The right to the rents from that 
date, which are allowed to defendant, implies the obligation to pay the 
taxes subsequently accruing. The charge for advertising is proven, and 
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was properly allowed. The commission, however, for renting is not one 
of the charges to be paid by this purchaser. It did not result from any 
action of his, while it was the duty of the executor, for the interest of 
all parties, to rent the property if possible. As to the purchaser, he 
might be viewed as negotiorum gestor, and as to the succession, he was 
acting under his executorship. The charge for notary’s fee for putting 
_ the defendant in default was properly allowed. There is nothing before 
us to show that plaintiff paid too much. The auctioneer’s commission 
has been remitted by plaintiff. 
. We do not think this such a case as authorizes the court to make the 
defendant pay the attorney’s fee of the plaintiff. The defendant, it is 
true, failed to meet his obligation, and necessitated a suit to make him 
comply; but this is the same position of most defendants who are sued 
to comply with their obligations. We are referred to no law which en- 
titles the plaintiff to recover his attorney’s fee in this class of cases. 
The demand is not within the purview of article 2315 R. C. C., and is 
not like that made in an injunction suit. : 

It is therefore ordered that the judgment appealed from be amended 
by reducing the interest on the cash payment from eight to five per cent; 
by striking out item one hundred and fifty dollars commission for rent- 


ing, and the item one thousand dollars for attorney’s fee, and that as 
thus amended the judgment be affirmed, appellee to pay costs of ap- 
peal. 

Rehearing refused. . 





No. 6373, 


STaTE EX REL. Gest & ATKINSON VS. THE JUDGE OF THE SUPERIOR DISTRICT 
Court, ParIsH OF ORLEANS, AND J. B. ALEXANDER. 


The effect of the judgment complained of in this instance was to release a seizure 
which relators had made in executing their judgment against the New Orleans, 
St. Louis, and Chicago Railroad Company, involving a sum exceeding five hun- 
dred dollars. That this court had appellate jurisdiction, there can be no doubt. 
Whether relators had the right to make the seizure, is a question that will arise 
when the case is heard on appea:. The court a qua erred in denying to relators 
their constitutional right of appeal. 


PPLICATION for a writ of mandamus against the judge of the 
Superior District Court, parish of Orleans. McGloin & Nixon, for 
relators. C. 7. Bemiss, for respondent. 
Wyty, J. Relators having a judgment for over twenty-five hundred 
dollars against the New Orleans, St. Louis, and Chicago Railroad Com- 
pany, caused execution to issue, and seized by garnishment process, in 
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the hands of certain persons, the sums due by them for freight to said 
railroad company. 

J. B. Alexander, alleging that he was appointed receiver of said rail- 
road by the United States Circuit Court of the district of Louisiana, ob- 
tained a rule which, after hearing, was made absolute, requiring the 
interrogatories propounded by relators to the parties garnishee to be 
limited to such indebtedness as might be due by them prior to the 
eleventh of March, 1876, the period at which said Alexander was ap- 
pointed receiver—the decree virtually releasing the seizure of the funds 
held by said garnishees subsequent to the eleventh of March, 1876. 

From this judgment relators, having been denied a suspensive appeal, 
apply to this court for writs of mandamus and prohibition. The effect 
of the judgment complained of was to release a seizure which relators 
had made in executing their judgment against the New Orleans, St. Louis, 
and Chicago Railroad Company involving a sum exceeding five hundred 
dollars. ’ 

That this court has appellate jurisdiction, there can be no doubt. 
Whether relators had the right to make the seizure, is a question that 
will arise when the case is heard on appeal. 

The court erred in denying to relators their constitutional right of 
appeal. — 

It is therefore ordered that the mandamus herein be made peremp- 
tory. 





No. 6082. 


Bensamin S. Harrisson vs. S. HERNSHEIM, SUBROGATED, VS. CARONDELET- 
STREET AND CaRROLLTON-CITY RAILROAD CoMPANy.. AMOS S. COLLINS, 
SUBROGATED. 


At the trial of this case Amos 8. Collins, garnishee, proved that he resides in Car- 
rollton, lately a part of the parish of Jefferson, but by act No. 71 of the acts of 
1874 annexed to the parish of Orleans. By the statute in question, although this 
part of the territory was annexed to the parish of Orleans, it still remained 
within the jurisdiction of the Second Judicial District Court. Therefore, al- 
though the garnishee resides within the parish of Orleans, he is not within the 
jurisdiction of the Fifth District Court, parish of Orleans. For this reason said 
court erred in overruling the exception of jurisdiction and rendering judgment 
against him. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Hornor & Benedict and F. W. Baker, for plaintiff and appellee. W. 

W. Edwards, for garnishee, defendant and appellant. 
Wyty, J. Plaintiff having judgment in the Fifth District Court, par- 
ish of Orleans, against defendant, caused execution to issue, directed to 
the sheriff of the parish of Orleans, who made a general seizure in the 
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hands of Amos §. Collins, to whom garnishment proceedings issued, also 
from said court. 

Before answering the interrogatories, Collins, the garnishee, excepted 
to the jurisdiction of the Fifth District Court, which issued the pro- 
ceedings against him, and alleged that he resides in Carrollton, and 
within the jurisdiction of the Second Judicial District. At the trial he 
proved he resides in Carrollton, lately a part of the parish of Jefferson, 
but by act No. 71 of the acts of 1874 annexed to the parish of Orleans. 
By the statute in question, although this part of Jefferson was annexed 
to the parish of Orleans, it still remained within the jurisdiction of the 
Second Judicial District. 

Although the garnishee resides within the parish of Orleans, he is not 
within the jurisdiction of the Fifth District Court of the parish of Or- 
leans. The garnishment proceedings should have issued from the 
Second Judicial District Court, the court having jurisdiction of that 
part of the parish of Orleans where the garnishee is domiciled. He was 
not compelled to go beyond the court of his own jurisdiction to answer 
the legal proceedings instituted against him. C. P. 162. 

We conclude the court erred in overruling the exception of jurisdiction 
and rendering judgment against the garnishee, who is appellant. 

It is therefore ordered that the judgment herein be annulled, and that 
this suit be dismissed at plaintiff's costs in both courts. 

Rehearing refused. 


No. 6367. 


STATE EX REL. ANAIS DE BoucHEL, Wipow BERENS, VS. THE JUDGE OF THE 
Srconp District Court, ParisH oF ORLEANS. 


Under the circumstances of the case relator is not entitled to the relief she asks. 
The order which she obtained contradictorily with the parties in interest, re- 
quiring the sheriff to put her in possession of the property which she alleges was 
adjudicated to her by the auctioneer at the partition sale, was suspended by a 
suspensive appeal. 

The answer to the assertion of relator that no appeal lies from an order of this kind 
requiring the sheriff to put a purchaser in possession of property adjudicated 
to him is, that said question can only arise in this court, which has jurisdiction 
of the order appealed from. Until this appeal is disposed of by this court, the 
judge a quo has no jurisdiction to enforce the order or judgment in question. 


PPLICATION for a writ of mandamus and prohibition against the 
judge of the Second District Court, parish of Orleans. J. A. Rozier 
and FE. Bermudez, for relator. Judge Tissot, respondent, in propria per- 
sonda. 
Wyty, J. This is an application for writs of mandamus and prohibi- 
tion. Relator complains that the judge refuses to enforce an order of 
his court requiring the sheriff to put relator in possession of a lot of 
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ground and certain buildings on St. Charles street in this city, which she 
purchased at a sale made by an auctioneer pursuant to an order of sale 
to effect a partition in the suit styled Cilina Boutté, Wife, etc., vs. Succes- 
sion of F. P. Boutté. She also complains of an order of said judge on 
the tenth of August, 1876, authorizing the executors of F. P. Boutté to 
collect the rents of the property in question and apply the same to the 
payment of certain alleged privileged debts. In his answer the respond- 
ent avers that the property in question belonged to Charles P. Boutté 
and Francis P. Boutte in the ratio of one third and two thirds interest 
respectively. Each joint owner left a widow and heirs, present, of 
age and minors. It is averred that in answer to the rule why the sheriff 
should not put relator in possession of the property in question, the exe- 
cutors of F. P. Boutté and the executor of Chas. P. Boutté alleged that the 
judgment of partition ordering the sale was absolutely void, because the 
widow and heirs of F. P. Boutté, all present, some of age and some 
minors, were not cited and were not parties to the partition suit,and the 
testamentary executors of F. P. Boutté were not authorized to repre- 
sent them; that on the issue thus made the rule was heard, and was 
made absolute by judgment, which was signed on the twenty-fifth of 
May, 1876; that from this judgment the executors of F. P. Boutté, de- 
ceased, also the widow and heirs, took a suspensive appeal, giving bond 
in the sum of $10,000. The same parties also took a devolutive appeal 
from the ‘judgment of partition; it is averred that on the seventh of 
June, 1876, relator took a rule to set aside the suspensive appeal granted, 
which was discharged after hearing the parties. 

Under the facts disclosed by the judge in his answer, we are of opinion 
relator is not entitled to the relief that she asks. The order which she 
obtained contradictorily with the parties in interest, requiring the sheriff 
to put her in possession of the property which she alleges was adjudi- 
cated to her by the auctioneer at the partition sale, was suspended by a 
suspensive appeal. 

Relator contends, however, that no appeal lies from an order of this 
kind requiring the sheriff to put a purchaser in possession of property 
adjudicated to him. To this the answer is, that question can only arise 
in this court, which has jurisdiction of the order appealed from. Until 
the appeal is disposed of by this court, the judge below has no jurisdic- 
tion to enforce the order or judgment in question. We can not com- 
mand the judge to invade the appellate jurisdiction of this court, as he 
would be compelled to do in attempting to enforce a judgment pending 
here on a suspensive appeal. 

It is therefore ordered that the application herein for mandamus and 
prohibition be rejected, and the petition be dismissed at the costs of the 
relator. 
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No. 6365. 


STaTE EX REL. Mrs. N. FAvRE vs. THE JUDGE OF THE F1FtTH District Court, 
PaRIsH OF ORLEANS. 


The appeal bond in this instance is for fifteen hundred dollars, and the surety 
swears that he holds and owns two promissory notes amounting to fifty-six hun- 
dred dollars, given for money loaned by him, on which the interest is regularly 
paid by the makers, and that he does not owe any thing. The question is, whether 
he is a good and solvent surety according to the law and jurisprudence of this 
State. It must be answered in the affirmative. 

The act No. 24 of 1876 amending article 575, C. P., has not made the surety insuffi- 
cient. The change from the previous article is the insertion of the sentence: 
“And having property liable to seizure to the amount of the obligation within the 
State.” 

This court knows of no law and has been referred to none which exempts promis- 
sory notes from seizure. Hence the surety in this case is sufficient. 


PPLICATION for a writ of prohibition against the judge of the Fifth 
District Court, parish of Orleans. Gustavus Schmidt, for relator. 
Hornor & Benedict and F. W. Baker, for respondent. 

Howe, J. To the writ of prohibition issued herein the district judge 
answers that, upon hearing the evidence touching the sufficiency of the 
surety on the appeal bond, he decided that said surety was insufficient 
and ordered execution to issue on the judgment from which a suspen- 
sive appeal had been taken. 

The bond is for fifteen hundred dollars, and the surety swears that he 
holds and owns two promissory notes amounting to five thousand six 
hundred dollars, given for money loaned by him, on which the interest 
is regularly paid by the makers, and that he does not owe any thing. 

The question is, is he a good and solvent surety according to the law 
and jurisprudence of this State? Under the settled jurisprudence we 
would not hesitate to answer the question in the affirmative; but it is 
contended that act No. 24 of 1876 amending article 575, C. P., so changed 
the law as to make the surety insufficient. Said article, so far as it is 
material to this inquiry, reads: “Provided the appellant gives his ob- 
ligation, with good and solvent security, residing within the jurisdiction 
of the court, and having property liable to seizure to the amount of the 
obligation within the State, in favor of the court rendering the judgment 
for a sum exceeding by one half the amount for which the judgment 
was given, if the same be for a specific sum,” etc. 

The change from the previous article is the insertion of the sentence 
“and having property liable to seizure to the amount of the obligation 
within the State.” 

The law prior to this, fixing the qualifications of judicial sureties, was 
contained in article 3042, R. C. C., which had been so interpreted as to 
justify a surety residing within the jurisdiction of the court, but whose 
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property was out of the State, and this, we think, was the only change 
made in the qualifications required. Although the law did not in ex- 
press words say that the property must be liable to seizure, yet the 
investigation in every case, and the action of the courts thereon, were 
had with reference to that fact, for it could not have been correctly held 
that a surety was sufficient who showed that all his property was ex- 
empt from seizure. ' 

We know of no law, and have been referred to none, which exempts 
promissory notes from seizure. The records of our courts and reports 
of decisions present not a few cases where they have been seized, and we 
can not say that the difficulty and inconvenience of seizing them, so 
much discussed by the counsel, will authorize us in declaring them not 
liable to seizure. 

We think that under the law and the jurisprudence of this State the 
surety in this case is sufficient, and it is therefore ordered that the pro- 
hibition herein be perpetuated. 
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The object of the law in giving the creditor a right to prevent the departure of the 
debtor for the period of three months, is not that the latter may be finally im- 
prisoned upon a writ of capias ad satisfaciendum, but to compel him to pay the 
debtor or to make an involuntary surrender of his property. 

Whether the creditor’s remedy to compel a surrender be under the State or national 
law of bankruptcy, he has the same interest in enforcing the presence of his 
creditor, in order that this surrender may be effected, and although the State 
may be preciuded, for the time being, from enforcing her own bankrupt law, 
she is not on that account prevented from affording her citizens the means of 
invoking the bankrupt law of the United States. 

Therefore it is not true that, inasmuch as the general bankrupt law of the United 
States has superseded, for the time being, the insolvent law of this State, it fol- 
lows that the purpose of the statute authorizing an arrest in civil cases can no 
longer be fulfilled, and consequently that the bond sued upon is void. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 


J. Labatt, Aroni & Clinton, for plaintiff and appellee. B. R. For- 
man, for Hugo Redwitz, surety, defendant and appellant. 


On Morion To Dismiss. 
Morean, J. This case is to be governed by the decision heretofore 
rendered by us in the case of Redwitz vs. the Judge of the Sixth District 


Court, Parish of Orleans, lately decided. Opinion Book No. 45, p. 72. 
For the reasons therein assigned the motion to dismiss is refused. 
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On THE MERITs. 


LeonarD, J. The plaintiff in this case sued the defendant, Henry 
Meyer, for the sum of $491 66, and coupled with his suit the conserva- 
tory remedy of arrest, alleging that the defendant was about to remove 
from the State permanently without leaving in it sufficient property to 
satisfy plaintiff's demand. The defendant, having been arrested, was 
afterward released upon executing the bond required by law, Mr. Hugo 
Redwitz becoming his surety. In due course of legal proceedings plain- 
tiff obtained judgment for the amount claimed in his petition. Execu- 
tion thereupon issued, and was returned nulla bona. A rule was then 
taken upon the surety, Redwitz, to show cause why he should not be 
condemned to pay the amount of plaintiffs judgment against Meyer. 
From a judgment making the rule absolute the surety, Redwitz, has ap- 
pealed. 

The bond executed by Meyer, principal, and Redwitz, surety, contained 
the stipulation that the principal should not depart from the State with- 
in three months without the leave of the court, or, in case of such de- 
parture, that the defendant and his surety should pay to the sheriff the 
amount for which definitive judgment should be rendered in this case. 

The defenses of Redwitz are: 

First—That Meyer was not legally arrested, because he was not a 
resident of New Orleans, nor was there any allegation that he was ab- 
sconding from his residence. 

Second—That the bond given by the plaintiff as a condition precedent 
to the issuance of the writ of arrest was not good and solvent. 

These defenses, if they have any merit, could be properly urged only 
by a rule to quash the writ of arrest. They were, in fact, so urged, and 
were decided adversely to the pretensions of the defendant. This judg- 
ment is binding upon the surety. 14 An. 509; 10 An. 261. 

The third defense is, that it is incumbent upon plaintiff to prove af- 
firmatively beyond a reasonable doubt that Meyer left the State within 
three months of his arrest. This, we think, has been done. Even with- 
out the testimony of Mr. Forman, which is objected to as having been 
improperly received, there is evidence sufficient to establish the fact in 
question. 

Again, it is contended by defendant’s counsel that the obligation of the 
surety in a case like the present is vain and useless, because the writ of 
capias ad satisfaciendum is abolished. To this it is only necessary to re- 
ply that the object of the law in giving the creditor a right to prevent 
the departure of the debtor for the period of three months is not that 
the latter may be finally imprisoned upon a writ of capias ad satisfacien- 


dum, but to compel him to pay the debt, or to make an involuntary sur- 
render of his property. 
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Lastly, the objection is urged that inasmuch as the general bankrupt 
law of the nation has suspended, for the time being, the insolvent law of 
the State, it follows that the purpose of the statute authorizing an arrest 
in civil cases can no longer be fulfilled, and that the bond is therefore void. 
We can not assent to this proposition. Whether the creditor’s remedy to 
compel a surrender be under the State or national law, he has the same 
interest in enforcing the presence of the debtor in order that this sur- 
render may be effected. And although the State may be precluded for 
the time being from enforcing her own bankrupt law, she is not on that 
account prevented from affording her citizens the means of invoking the 
bankrupt law of the nation. 

We have carefully considered all the grounds of defense which have 
been presented by the surety, and can discover no sufficient reason why 
he should not remain bound as he chose to bind himself. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be affirmed with costs. 

Rehearing refused. 


No. 6457. 


STaTE EX REL. Matrurev Rogves vs. W1LLIAM Faain, Criminal SHERIFF. 


In matters of habeas corpus the jurisdiction of the Supreme Court is original and 
not appellate. The present case is one in which this court may have appellate 
jurisdiction. Hence this writ of habeas corpus must be discharged. 

Whether the injunction in the present instance, for the disobeying of which relator 
has been imprisoned, is well founded or not, is a matter to be determined on the 
trial thereof in the lower court and afterward on appeal. 

This court does not wish to be understood as saying that relator has no remedy, if 
he has suffered a wrong at the hands of the lower court, but it is manifest that 
he can not be relieved in the present proceeding. 


PPLICATION for a writ of habeas corpus to be served on William 
Fagin, Criminal Sheriff, parish of Orleans. Charles S. Rice, for rela- 
tor. J.B. Cotton, for respondent. 

LeonarD, J. The relator, being in custody, prays to be discharged by 
this court on a writ of habeas corpus, alleging that he has been illegally 
imprisoned for contempt by the judge of the Superior District Court at 
the instance of one Charles Lange. 

It seems that Lange obtained from the Superior District Court an 
order of injunction against Roques, alleging that the latter was conduct- 
ing a private market to plaintiff's detriment; that such conduct on the 
part of Lange was illegal and caused plaintiff an irreparable injury. 
The judge ordered an injunction to issue upon plaintiff's giving bond in 
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the sum of two thousand dollars. Roques disobeyed the injunction, and 
was imprisoned in consequence. 

The first question that arises is, has this court jurisdiction to grant a 
habeas corpus in such a case? Article seventy-four of the constitution 
of 1868 declares that the Supreme Court shall have appellate jurisdic- 
tion only, “except in the cases hereinafter mentioned.” Article seventy- 
seven declares that the Supreme Court and each of the judges thereof 
shall have power to issue writs of habeas corpus in cases in which they 
may have appellate jurisdiction. This article of the present constitu- 
tion is identical with article sixty-seven of the constitution of 1845 and 
article sixty-nine of the constitution of 1852. In the case of ex parte 
Mitchell, 1 An. 43, and State ex rel. Cook vs. Keeper of Parish Prison, 
15 An. 347, it was decreed, in the language of Voorhies, J., who delivered 
’ the opinion of the court in the latter case, that in matters of habeas 
corpus the jurisdiction of the Supreme Court is original and not appel- 
late. Is the present case one in which we may have appellate jurisdic- 
tion? We think it is. The amount involved is not merely the five 
hundred dollars damages claimed by plaintiff, but the interest of de- 
fendant in his present business, which largely exceeds five hundred dol- 
lars, as shown by his answer and affidavit. We therefore have jurisdic- 
tion by original proceeding, which the matter before us manifestly is (as 
no judgment of the lower court is appealed from), to inquire into the 
rightfulness of Roques’s imprisonment. 

It is admitted by counsel for Roques that we can not afford relief if 
the lower court had jurisdiction to grant the injunction. The Superior 
District Court is vested by the statute creating it with power to grant 
writs of injunction. Article 296 of the Code of Practice declares that 
“injunction is a mandate obtained from a court by a plaintiff prohibit- 
ing one from doing an act which he contends may be injurious to him 
or may impair a right which he claims.” Lange swears that Roques is 
injuring him and impairing his rights. Whether the particular act 
which causes such injury or impairment is sufficient to authorize an in- 
junction, is for the judge to whom application is made for the order to 
determine. Whether, also, the injunction in the present instance is well 
founded or not, is to be determined on the trial thereof in the lower 
court and afterward on appeal. If the order was improperly granted, 
Roques will have his remedy for damages on the bond. But he can not 
disobey the injunction with impunity while it is still in force. Wedo 
not wish to be understood as saying that Roques has no remedy if he has 
suffered a wrong at the hands of the lower court, but it is manifest that 
he can not be relieved in the present proceeding. 

It is therefore ordered that the rule for a habeas corpus be discharged 
at the costs of the relator, and that he be remanded to prison. 
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Morean, J., concurring. Passing over the question of the jurisdiction 
of this court, upor. which it is not necessary for me to express an opin- 
ion, I agree with the majority that the Superior District Court has juris- 
diction over the case out of which the proceeding now before us grew, 
and I therefore concur in the decree. 


Howell, J., took no part in the decision of this case. 


No. 6388. 


STATE EX REL. JOHN A. DARDENNE VS. THE JUDGE OF THE FIFTH JUDICIAL 
District Court, ParisH oF IBERVILLE. 

It is not necessary that the parish judge, acting in the absence of the district judge, 
should have caused to be taken a rule to show cause before issuing the injunec- 
tion prayed for. There is nothing in the law upon this subject which requires 
the judge to do this. The amount of the bond to be given is such as the court 
may determine. This is a matter of discretion with the judge, which this court 
is not to interfere with. 

As to whether the party enjoined is permitted to set aside the injunction upon giv- 
ing bond, when the act complained of will not work irreparable injury to the 
plaintiff who enjoins—which irreparable injury is not alleged—the question of 
irreparable injury is the only one which this court can examine on the appeal 


applied for, and is therefore subject to its revision. The judge a quo erred in 
refusing said appeal. 


goer ny for a writ of mandamus and prohibition against the 
<i judge of the Fifth Judicial District, parish of Iberville. Barrow & 
Pope, for relator. Judge Dewing, in propria persona, 

Morean, J. Relator obtained an injunction against the sheriff of the 
parish of Iberville et al., staying proceedings in an crder of seizure and 
sale. The order was signed by the parish judge. 

Application was made subsequently to the district judge to dissolve 
the injunction upon defendant’s furnishing bond, which was done. From 
this order relator prayed for a suspensive appeal, which the district judge 
refused to grant. Relator asks for a mandamus compelling him to grant 
the appeal. 

The district judge assigns many reasons why the rule should not be 
made peremptory, but most of them relate to the defense of the main 
suit, that is, the propriety of dissolving the injunction. These it is not 
necessary for us to consider, the only question before us being whether 
or not the relator is entitled to a suspensive appeal from the order 
setting aside the injunction upon the parties furnishing bond. 

The first answer of the district judge is, that in his absence the parish 
judge grarted the injunction without having caused the plaintiff in exe- 
cution to take a rule to show cause why the injunction should not issue 

63 
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on a bond for one hundred and fifty dollars. It was not necessary that 
the parish court should have caused a rule to show cause to be taken 
before issuing the injunction. There is nothing in the law upon this sub- 
ject which requires the judge to do this. The amount of the bond to be 
given is‘such as the court may determine. C. P. 304. This is a matter 
of discretion with the judge which we are not to interfere with. 

The second answer is, that the party enjoined is permitted to set aside 
the injunction upon giving bond, when the act complained of will not 
work an irreparable injury to the plaintiff who enjoins. He says that no 
irreparable injury is alleged by the plaintiff in injunction. Therefore, he 
says, he was authorized to set aside the injunction upon the defendant 
in injunction furnishing a bond. 

The question as to irreparable injury is the only one which we can ex- 
amine on the appeal, and is therefore subject to our revision. 

The rule is made absolute. 


No. 4923. 


Mrs. Satie J. Pryxston vs. Morse & Zunts. 


The intention of the testator is the law of this case. That intention was: First—To 
give to each of the parties, three in number, named in a certain clause of the 
will, five thousand dollars. Second—In ease of the death of either orall of them, 
he willed that the shares bequeathed tothem should go to the universal legatee. 
Third—He ordered that none of the legatees should be paid until the happening 
of acertain contingency. Neither of the contingencies has happened, and there 
is no possibility of its happening. 

It is also clear that the testator intended that his universal legatee should receive 
the legacies mentioned in case the three legatees did not marry before they 
reached the age of twenty-one or did not reach that age. Two of them died be- 
fore these contingencies happened. The amounts left to them are therefore, 
under the terms of the will, to be gathered by the universal legatee, and not by 
the surviving sister and legatee, the plaintiff in this case. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Clarke, Bayne & Renshaw, for plaintiff and appellee. William H. 
Huntand J. A. Campbell, for defendants and appellants. 

Morean, J. This suit is based upon the following clause in the will of 
the late S. F. Slatter: 

“T hereby give and bequeath to the three children of my niece, Martha 
Hill Slatter, who married in Alabama, and is now dead, the sum of fifteen 
thousand dollars, payable to them by my executors in the following man- 
ner: Each of said three children, now residing, to the best of my knowl- 
edge and belief, in Montgomery county, Alabama, shall receive five thou. 
sand dollars, without interest; and in case of the death of either of said 
three children, his or her share, amounting to five thousand dollars, shall 
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go to and be received by my universal legatee, Hope H. Slatter; and I 
also will and direct that each of said three children shall receive his or 
her share of five thousand dollars when he or she marries or attains the 
age of twenty-one years.” 

The defendants are assignees of the universal legatee, and contend that 
the legacy to two of the three children has lapsed by their death subse- 
quent to the death of the testator and before they reached the age of 
twenty-one years. The plaintiff is sole heir of her two deceased sisters, 
the three sisters being the three children of Martha Hill Slatter, men- 
tioned in the will. 

Mr. Slatter died.on or about the fifth of July, 1861, the three children 
surviving. They were born respectively, Sallie J. Burch, twenty-fourth 
of November, 1855; Fanny, twenty-second June, 1853; Betty, thirteenth 
of August, 1854. Fanny and Betty both died in August, 1864; the plain- 
tiff, Sallie, was married October 24, 1872. The legacy of five thousand 
dollars has been paid to her, and she now claims to be recognized as heir 
of her sisters for the remaining ten thousand dollars. No question is 
made as to the prematurity of the action, all parties desiring the settle- 
ment of rights. 

If the will gave to the children whose rights are in question here the 
sum of five thousand dollars, to be paid when they, respectively, married 
or reached the age of twenty-one years, and stopped there, no doubt 
would arise in our minds as to the plaintiff’s rights. The time fixed for 
the payment of the legacies would only have been a term attached thereto, 
and those legatees who died before the term at which they were to have 
been paid had arrived would have transmitted their rights to their heir. 
But the will does not stop there. The testator had instituted a universal 
legatee, and he declared, with reference to the bequests which we are 
now considering, that “in case of the death of either of said three 
children, his or her share, amounting to five thousand dollars, shall go to 
and be received by my universal legatee, Hope H. Slatter.” The inten- 
tion of the testator is the law of this case, “voluntas testatoris totum 
Ffecit.” 

What was the intention of the testator? 

First—He desired to give to each of the parties named in the clause of 
the will five thousand dollars. 

Second—In case of the death of either or all of them, he willed that 
the shares bequeathed to them should go to his universal legatee. 

Third—He ordered that none of the legacies should be paid until the 
happening of certain contingencies. 

Neither of the contingencies has happened, and there is no possibility 
of its happening. It seems to us, therefore, that the plaintiffs are 
without a case. It is also clear to us that the testator intended that his 
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universal legatee should receive the legacies mentioned in case the legatees 
did not marry before they reached the age of twenty-one, or did not reach 
that age. It is admitted that they never married and that they had not 
reached the age of twenty-one when they died. The amounts left to 
them are, therefore, we think, under the terms of the will to be gathered 
by the universal legatee. 

It is therefore ordered, adjudged, and decreed that the judgnient of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of the defendants, with costs in both courts. 

Rehearing refused. 


No. 5511. 
Mrs. WATRIGANT vs. PIERRE DUFORT ET AL. 


Plaintiff, for the four months during which the defendant after the expiration of his 
lease occupied her property, is clearly entitled to a judgment for the rent, which 
was $125 per month. 

But the judge a quo awarded her damages beyond this, upon thé ground that the 
property was returned to her at a season of the year when it was difficult to pro- 
cure atenant forthe same. He allowed rent in the shape of damages from May 
until October. This isan error. There is no evidence that the plaintiff could 
have procured a tenant if she had been put in possession of the property on the 
day that the lease expired. The evidence is that October is a more favorable 
month for the leasing of property than May, but it is shown that even in the Oc- 
tober following the date of the delivery,the property was not leased, although 
offered for rent. Indeed, it is proved that plaintiff never found a tenant, but 
that she sold the property. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 

JA. FE. Bermudez, for plaintiff and appellee. Sambola & Ducros, for de- 

fendants and appellants. 

Moraan, J. Plaintiff is the owner of a certain property situated at 
the corner of St. Louis and Bourbon streets; this property she leased to 
the defendant, Dufort. The lease expired on the thirty-first of Decem- 
ber, 1872. Dufort refused to give up the property. Plaintiff brought an 
ejectment suit, which was decided in her favor. From the judgment of 
the district court Dufort took a suspensive appeal. The bond furnished 
was for one thousand dollars, to respond to such damages as the plain- 
tiff might sustain if the appeal went against the defendant. Alfred 
Broutin was security on the bond. The judgment of the district court 
was affirmed. 

Four months elapsed between the time when the lease expired and the 
final decision of the cause. Plaintiff now sues Dufort, and Brontin, the 
security on the bond, to make them respond to the damages which the 


illegal detention of the plaintiff's property by Dufort occasioned her. 
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The rent of the property was one hundred and twenty-five dollars per 
month. For the four months which Dufort occupied the premises the 
plaintiff is clearly entitled toa judgment. But the district judge awarded 
her damages beyond this, upon the ground that the property was re- 
turned to her at a season of the year when it was difficult to procure a 
tenant for the same. He allowed rent in the shape of damages from 
May until October. But there is no evidence that the plaintiff could 
have procured a tenant if she had been put in possession of the prop- 
erty on the day that the lease expired. The evidence is that October is 
a more favorable month for the leasing of property than May, but it is 
shown than even in the October following, the date of the delivery, the 
property was not leased, although offered for rent. Indeed, it is shown 
that the plaintiff never found a tenant for it, but that she sold it in June, 
1874. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be amended so as to reduce the same to five hundred 
dollars, with legal interest from judicial demand, and that as thus 
amended the judgment appealed from be affirmed, the costs of the lower 
court to be borne by the defendants, those of the appeal to be borne by 
the appellee. 

Rehearing refused. 


No. 4837. 
CuHERI VERNEUIL vs. W. P. Harper, SHERIFF, AND C. FEITEL. 


The main question in this instance is the one of res judicata. 

In the case of Feitel vs. Verneuil it was decided, not only that the judgment should 
be revived, but that C. Verneuil, upon whom citation was served in the revival 
proceedings and who is the plaintiff in the present case, was the identical person 
against whom judgment was rendered. This question was litigated at the in- 
stance of Verneuil himself. It was solemnly decided against his pretensions, 
and he took no appeal. With what color of reason then can he present him- 
self to the same court a few weeks later and ask that precisely the same ques- 
tion should be again litigated between the same parties through an application 
for an injunction against a writ of seizure issued against him? This court is 
bound to assume that the first decision was right. Res judicata pro veritate ac- 
cipitur. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
A Dalton & Walker, for plaintiff and appellant. Thomas J. Cooley, for 
defendant and appellee. 

LEonarRD, J. On the twenty-seventh day of August, 1863, Charles Fei- 
tel brought suit in the Sixth District Court for the parish of Orleans 
against one Verneuil, whose Christian name was unknown to petitioner, 
but whom he described to be the captain of the schooner Mary Agnes, 
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On the second day of September following, citation was served, as the 
sheriff states in his return, “upon Captain Verneuil in person,” and on 
the twenty-third day of November, 1863, judgment by default was made 
final against “Captain C. Verneuil” for the sum of $531 77. On the first 
day of October, 1872, Feitel instituted proceedings to revive his judg- 
ment, and caused citation to be issued to the defendant, which was served 
on “Mr. C. Verneuil in person.” In obedience to this citation appeared 
Chéri Verneuil, who alleged, by way of exception, and subsequently in 
his answer, that he was not the Verneuil against whom judgment was 
rendered in 1863; that he had never been cited in the original suit, and - 
that he was not, and never had been, the captain of the schooner Mary 
Agnes. A considerable amount of testimony was taken bearing upon 
this question of identity. Defendant’s exception was overruled, and the 
court finally rendered judgment in favor of the plaintiff, Feitel, decreeing 
that the judgment previously rendered in his favor be revived against. 
C. Verneuil, and that said Verneuil pay the costs of the proceedings 
From this judgment no appeal was taken. 

On the thirtieth day of June, 1873, Feitel caused a writ of fieri facias 
to be issued upon his judgment, under which the sheriff seized two lots 
of ground in the Sixth District of the city of New Orleans, the property 
of Chéri Verneuil. The present suit was thereupon brought by Chéri 
Verneuil against Feitel and the sheriff, to restrain them from selling this 
property. 

The judge a quo ordered the defendants to show cause why an injunc- 
tion should not issue, and in the mean time caused the proceedings under 
the fieri facias to be stayed. The petition for an injunction contains sub- 
stantially the same allegations as those set forth in the exception and 
answer of Chéri Verneuil, filed in the proceedings for revival, namely, 
that he was not the party against whom the judgment was rendered in 
the suit of Feitel vs. Verneuil, and that he has no interest in said suit, 
except to procure the release of his property. To this action Feitel filed 
the plea of res judicata, alleging that the matters contained in plaintiff’s 
petition had already been adjudged in respondent’s favor in the suit of 
Feitel vs. Verneuil. The judge a quo maintained the exception, and or- 
dered the preliminary injunction to be dissolved. From this judgment 
the plaintiff, Chéri Verneuil, has taken a suspensive appeal. 

On the trial of the plea of res judicata in the court below the defend- 
ant, Feitel, offered in support of his plea the entire record in the suit of 
Feitel vs. Verneuil. The plaintiff objected to this evidence, on the ground 
that, according to rule xxii. of the rules of the district courts for the 
parish of Orleans, it is provided that, upon the trial of the rule nisi for 
an injunction, the defendant is permitted to file affidavits to contradict 
the sworn allegations of the petition, and that “no other evidence shall 





NEW ORLEANS, NOVEMBER, 1876. 


Verneuil vs. Harper, Sheriff, and Feitel. 





_— —- 


be heard.” The judge a quo overruled the objection, and ordered the 
record to be admitted, and the plaintiff took his bill of exceptions. 

We do not think that the rule in question has any application to a case 
of this kind. The defendant does n»%t seek to contradict the sworn alle- 
gations of plaintiff's petition. He merely excepts that, admitting those 
allegations to be true, they have once been finally passed upon, and offers 
the only proper evidence, namely, the record, in support of his declara- 
tion. In our opinion, the judge a quo was clearly right in overruling the 
objection. 

As regards the question of res judicata, it is true, as plaintiff's counsel 
alleges, that the authority of the thing adjudged takes place only with 
respect to that which was the object of the judgment. In the present 
case it is contended that the decision of the court was that the judgment 
in the suit of Feitel vs. Verneuil be revived against C. Verneuil, and 
that the result would have been precisely the same by default, if Chéri 
Verneuil had made no appearance whatever in the suit to revive the 
judgment against his namesake. But is it true that the judgment of re- 
vival was the only one that was rendered in the course of the proceed- 
ings? That it was the final judgment can not be disputed, but interlocu- 
tory decisions may have the effect of res judicata as well as the final 
decres. An issue may be made up and litigated by way of exception as 
well as by an answer. The exceptor becomes, for the time being, the 
plaintiff. If he makes out his case, its benefits are secured to him; if he 
fails, he is bound by the decision of the court, and can not set up the 
identical claim against the same party in a subsequent litigation. An 
illustration of this rule is given by Merlin. If a party who has been con- 
demned to pay a certain sum of money should afterward discover a 
receipt that he had once paid this identical debt, he could recover back 
the amount paid, even after having satisfied the judgment condictione 
incubiti, because good faith would not permit the creditor to exact the 
same debt twice. But this claim of payment could not be listened to 
after a final judgment, in case the plea of payment had been made and 
overruled. In that event the party condemned could not even set up a 
receipt which he had found after the judgment, because it would have 
been decided not merely that he was debtor, but that he had not paid. 
Nouveau Répertoire, tome xii. section 1 2 2. 

In the present case it was decided not merely that the judgment in the 
case of Feitel vs. Verneuil should be revived, but that ©. Verneuil, upon 
whom citation was served in the revival proceedings, and who is the 
plaintiff in the present suit, was the identical person against whom judg- 
ment was rendered at the suit of Feitel in 1863. This question was liti- 
gated at the instance of Verneuil himself; it was solemnly decided against 
his pretensions, and he took no appeal. With what show of reason, then, 
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could he present himself to the same court a few weeks later, and ask 
that precisely the same question should be again litigated between the 
same parties through an application for an injunction? We are bound to 
assume that the first decision was right. The presumption in such cases 
is in favor of the probity of the witnesses ard the intelligence of the 
judge. Res judicata pro veritate accipitur. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be affirmed with costs. 


No. 4901. 


NEw ORLEANS CANAL AND BankiInG Company, J. H. A. LAGROUE, SUBROGA- 
TED, VS. JOHN R. PIKE, THROUGH His Executrix, Resecca M. PIKe. 


In this suit, instituted in October, 1867, in the Fourth District Court, parish of Or- 
leans, to revive a judgment rendered in said court against John R. Pike in De- 
cember, 1857, citation was served upon Mrs. Rebecca Pike,- who was the repre- 
sentative of the succession of said John R. Pike, at that time deceased. Before 
the day for answering had expired the case was transferred, on exception of 
plaintiffs’ counsel, to the Second District Court for the parish of Orleans, on the 
ground that Pike’s succession had been opened in that court and that it. alone 
had jurisdiction of the cause. This was an error. 

In this case the judgment was rendered in the Fourth District Court. It follows 
therefore from the text of the law itself that said court was the proper tribunal 
to revive its own judgment. 

It was manifestly never intended that the records of suits which had passed into 
final judgments should be transferred from court to court whenever any party 
interested saw proper to institute proceedings to prevent their prescription. and 
the defendant or his representative should not have happened to be subject to 
the ordinary jurisdiction of the court which rendered the judgment. 

In the present case the proceeding is not, strictly speaking, a suit against a suecces- 
sion, but merely a method of preventing the prescription of a judgment by a 
citation directed to the representative of the judgment debtor. It follows that 
this suit was improperly removed from the Fourth District Court, and that it 
should be retransferred to that tribunal. 

Although no exception has been filed tothe jurisdiction of the Second District Court. 
this court is nevertheless bound to notice ex proprio motu the want of jurisdic- 
tion in any of the inferior tribunals from which appeals may be brought before it. 


PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
J. N. Brickell, G. W. Marr, and M. Emerson, for plaintiffs and ap- 
pellees. Fellows & Mills, for defendant and appellant. 

LEonaRD, J. On the seventh day of December, 1857, final judgment 
was rendered in this case in the Fourth District Court for the parish of 
Orleans against John R. Pike for the sum of $583 33. On the fourteenth 
day of October, 1867, L. N. Lane, alleging that he was the subrogee of 
plaintiffs, instituted proceedings to revive the judgment, and caused cita- 
tion to he served upon Mrs. Rebeca M. Pike, who was the representa- 
tive of the succession of John R, Pike, at that time deceased. Before 
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the delay for answering had expired the case was transferred, on motion 
of plaintiffs’ counsel, to the Second District Court for the parish of Or- 
leans, on the ground that Mr. Pike’s succession had been opened in that 
court, and that it alone had jurisdiction of the cause. The record of the 
suit was, however, mislaid, and was not filed in the Second District 
Court until July 1, 1872. On the next day Mrs. Pike, executrix, ap- 
peared in that court and excepted that the Fourth District Court was 
without jurisdiction to make her a party to the suit, and that the pro- 
ceedings against her should therefore be dismissed. 

The law under which the citation was issued to Mrs. Pike is as fol- 
lows: “Any party interested in any judgment may have the same re- 
vived at any time before it is prescribed, by having a citation issued ac- 
cording to law to the defendant, or his representative, from the court 
which rendered the judgment.” R. 5S., sec. 2813. 

In this case the judgment was rendered by the Fourth District Court 
for the parish of Orleans. It follows, therefore, from the the text of the 
law itself, thut the Fourth District Court was the proper tribunal to re- 
vive its own judgment. It was manifestly never intended that the 
records of suits which had passed into final judgments should be trans- 
ferred from court to court whenever “any party interested ” should see 
proper to institute proceedings to prevent their prescription, and the de- 
fendant, or his representative, should not happen to be subject to the 
ordinary jurisdiction of the court which rendered the judgment. If 
John R. Pike had been alive at the time of the institution of these pro- 
ceedings, but domiciled in some remote country parish, would it be 
seriously contended that it would have been necessary to send the rec- 
ord to the court of his domicile in order to have the judgment against: 
him revived? In the present case the proceeding is not, strictly speak- 
ing, a suit against a succession, but merely a method of preventing the 
prescription of a judgment by a citation directed to the representative 
of the judgment debtor. It follows from these views that this suit was 
improperly removed from the Fourth District Court, and that it should 
be retransferred to that tribunal. It is true no exception has been filed 
by the defendant to the jurisdiction of the Second District Court, but 
this court is bound to notice ex proprio motu the want of jurisdiction in 
any of the inferior tribunals from which appeals may be brought be- 
fore it. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the Second District Court be reversed, and that this cause be now re- 
manded to said court with directions to retransfer the same to the 
Fourth District Court for the parish of Orleans. It is further ordered 
that the costs of the Second District Court and those of the appeal be 
paid by plaintiffs and appellees. 
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No. 6067, 
JouN SExTON vs. JoHN McManon, Tutor. 


Beyond her revenues, plaintiff had no right to make advances in order to educate 
the minor, his niece, and the tutorship is not liable on account thereof. Plain- 
tiff, in a former suit, had judgment for $263 30, the amount of revenues during 
the period he had the care and education of the child. He is not now entitled to 
judgment for the balance of his claim, although the court reserved his right to 
judicially claim it in subsequent proceedings. The reserving of the right to 
claim the balance at a future time does not establish the correctness of the de- 
mand when the claim is made, nor does it authorize judgment on a claim for 
which the tutorship js not bound. 

PPEAL from the Second District Court, parish of Orleans. Tissot, J. 
tA. Julien A. Seghers, for plaintiff and appellant. J. J. Finney, for de- 
fendant and appellee. 

TaiAFERRO, J. The plaintiff brought suit in 1870 against the defend- 
ant as tutor of a minor child for the sum of $799 16, alleged to have 
been expended by him in furnishing the minor with necessary apparel, 
board, lodging, tuition, and school-books during the period of three 
years. This claim was established, and in June, 1872, the plaintiff re- 
covered “judgment for $263 30, with legal interest from judicial demand, 
reserving to the plaintiff the right of claiming from the tutor the balance 
of his claim, say $533 86, in due course of administration of the minor’s 
property.” In February, 1875, the plaintiff filed a supplemental petition 
praying judgment against the tutor for the above-named balance of 
$533 86, with interest, etc. 

The defendant answered denying any indebtedness to the plaintiff in 
his individual capacity or in his representative capacity of tutor, and, 
further, he alleged that plaintiff's claim had been determined and adju- 
dicated upon by the proper court, and referred to the judgment of the 
nineteenth of June, 1872, above referred to. The judgment of the lower 
court dismissed the demand set up in plaintiff's supplemental petition, 
and the plaintiff appealed. 

We think the judgment of the lower court correct. The plaintiff hav- 
ing already recovered judgment for the whole of his demand by the 
judgment of the nineteenth of June, 1872, had no legal right to sue 
again for an alleged balance due him. 

Judgment affirmed. 


On REHEARING. 


Wyty, J. Plaintiff, the uncle of Ellen McMahon, a minor child, in 
1867 voluntarily undertook her support and education, the mother of 
said child being dead and her father being her natural tutor. Within 
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the period of three years thereafter he claims he expended for her board, 
tuition, books, clothing, etce., the sum of $799 16. In June, 1870, he 
brought suit against the defendant, as tutor, to recover said sum, which 
he alleges inured to the benefit of said minor. At the trial it was shown 
that the revenues of said minor, during said period of three years, only 
amounted to $263 30, for which the court gave judgment, reserving to 
plaintiff the right subsequently to sue for the balance of his claim. In 
February, 1875, plaintiff filed a supplemental petition demanding the 
balance of his claim, to wit: $533 86. This demand after a hearing was 
rejected, and plaintiff has appealed. 

“The expenses for the support and education of the minor ought to be 
so regulated that nothing decent or necessary shall be wanting to 
him, according to his condition and his fortune. They ought never to 
exceed his revenues. But if the revenues are not sufficient to procure 
him an education, the tutor may cause a family meeting to be assembled 
in order to deliberate whether it be for the advantage of the minor that 
some thing should be taken from his capital in order to insure him the 
advantages of a liberal education.” Revised Code, art. 350. 

It is shown that the fortune of this minor consisted of a small piece of 
immovable property, the revenues of which, after paying taxes and in- 
surance, amounted to ninety dollars per annum. The fortune of the 
minor was such as not to authorize expenditures sufficient for a liberal 
education without the advice and consent of a family meeting. If de- 
fendant, the natural tutor, could not incumber the tutorship with a debt 
beyond the revenues of the minor, for a greater reason plaintiff, who had 
voluntarily undertaken the support and education of his niece, could not 
do so. Beyond her revenues, plaintiff had no right to make advances in 
order to educate the child, and the tutorship is not liable on account 
thereof. Plaintiff had judgment for $263 30, the amount of revenues 
during the period he had the care and education of the child. He is not 
now entitled to judgment for the balance of his claim, although the court 
reserved his right to judicially claim it. The reserving of the right to 
claim the balance at a subsequent time does not establish the correct- 
ness of the demand when the claim is made, nor does it authorize judg- 
ment on a claim for which the tutorship is not bound. Plaintiff, how- 
ever, contends that he is entitled to have discussed the revenues that 
have accrued since the case was first tried, and if any have accrued, 
he is entitled to judgment against the tutorship for the amount thereof 
not exceeding the balance of his claim. The difficulty is, there is no 
foundation for plaintiff's present claim. When he first sued, his rights 
against the tutorship, whatever they were, were fixed; the obligation 
existed in its entirety. He had no claim for advances in behalf of the 
minor beyond the amount of the revenues of the property. The tutor 
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could create no debt beyond it without the advice of a family meeting, 
for this would incumber the estate. We think the court below did not 
err in rejecting the demand of plaintiff. 

It is therefore ordered that our former judgment herein remain undis- 
turbed. 


No. 6360. 


STATE EX REL. AMELIE RICHARD VS. JUDGE OF THE ParisH Court oF Sr. 
CHARLES. 


This court can not undertake to say in this proceeding whether or not the relator 
has any interest in the succession of Bougere. If she has not; on the trial of 
this case her appeal will be set aside. She alleges an interest, which she sup- 

. ports by an affidavit. If she has an interest, she is entitled to an appeal from the 
judgment which decides against her pretensions. 

The court can not examine in this proceeding whether the relator’s transferrer has, 
after the transfer or before, appealed from the judgment complained of. The 
transferee can not be controlled nor can her rights be influenced by any thing 
which her transferrer has done or may do subsequent to the transfer. The judge 
a quo erred in denying the appeal. 

F yp sonny for a writ of mandamus against the judge of the 

Parish Court, parish of St. Charles. Breaux, Fenner & Hall, for re- 
lator. Charles F. Claiborne, for respondent. 

Morean, J. Relator alleges that she is the assignee of the interest of 
Elie Bougére in the succession of Francois Bougére ; that on the third of 
July, 1876, a tableau of distribution was filed by Achille D. Bougére, ex- 
ecutor of Francois Bougére; that on the nineteenth of July, 1876, the 
tableau was approved ; that in due time he applied for a suspensive ap- 
peal from the judgment, tendering a sufficient bond, and that the ap- 
peal was denied him. Heasks for an order directed to the judge of the 
parish court commanding him to grant the appeal. In answer to the rule 
nisi the parish judge says : 

First—That it has been decided by this court that Elie Bougére (rela- 
tor’s transferrer) had been divested of all interest in the succession of 
Frangois Bougére, and, consequently, that relator has no concern in the 
judgment from which she desires to appeal. 

Second—That Amélie Richard opposed the tableau from the judgment 
homologating which relator asks for an appeal ; that from that judgment 
she might take, and has taken an appeal; and that she can not be per- 
mitted to take two appeals in the same case. 

First—We can not undertake to sayin this proceeding whether or not 
the relator has any interest in the succession of Bougére. If she has 
not, ori the trial of the case her appeal will be set aside. She alleges an 
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interest, which she supports by affidavit. If she has an interest, she is 
entitled to an appeal from the judgment which decides against her pre- 
tensions. 

Second—We can not examine in this proceeding whether the relator’s 
transferrer has, after the transfer or before, appealed from the judgment 
complained of. The transferee can not be controlled, nor can her rights 
be influenced by any thing which her transferrer has done or may do 
subsequent to the transfer. The only question before us is as to the 
right of the relator to an appeal from the judgment which, she claims, 
illegally injures her. 

We think she is, for the reasons stated. 

It is ordered that the rule be made peremptory. 


No. 6325. 
NEUVILLE BIENVENU vs. Factors’ AND TRADERS’ INSURANCE COMPANY ET AL. 


The question presented is, has the appellant a delay or grace for filing the transcript 
after the day to which the return-day is extended, if such extended return-day 
is not a judicial though a legal day? It must be answered in the negative. It is 
well settled that no days of grace are allowed after the day to which the exten- 
sion is granted, and the fact that such day is not a judicial-day can make no dif- 
ference. e 

4 PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
tA. Charles F. Claiborne, for plaintiff and appellee. Gibson & Gibson, 
for Factors’ and Traders’ Insurance Company. Hornor & Benedict, for 

Marchand. B. R. Forman, curator ad hoc, appellant. , 

HowE.L, J. A motion is made to dismiss this appeal on the ground 
that the transcript was filed too late. The appeal, taken by one of the 
defendants only, was made returnable on the third Monday, being the 
twentieth day of March, 1876. On the twenty-seventh of March, the 
return-day was extended to the third Monday (seventeenth day) of April, 
1876. The transcript was not filed until the twenty-ninth of April. But 
the appellant contends that, as this court adjourned on Saturday, the 
fifteenth of April, to the first day of May, he had no opportunity of ap- 
plying for a second extension, and therefore it was not his fault that such 
extension was not obtained, and the record being filed before the first 
judicial-day after the expiration of the first extension, he was in time. 

The question presented is, has the appellant a delay or grace for filing 
the transcript after the day to which the return-day is extended, if such 
extended return-day is not a judicial though a legal day ? 

The question must be answered in the negative. It is well settled that 
no days of grace are allowed after the day to which the extension is 
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granted, and the fact that such day is not a judicial-day can make no 
difference. The further time granted for bringing up the appeal, under 
article 883 C. P., is simply an extension of the days of grace, a post- 
poning of the return-day by order of the court, which becomes fixed, if 
not moved or postponed by antecedent action of the court. 

The presumption is, that the appellant has asked for all the time which 
will be required; and, if such be not the fact, the duty is on him to have 
it enlarged before the expiration of time given to him. The law does 
not accord any time of grace to the extended return-day, and the court 
is without authority to grant it. 

It is therefore ordered that the appeal herein be dismissed with costs. 

Rehearing refused. 


No. 6369. 


STATE EX REL. WINKELMAN VS. JUDGE OF THE SvupERIOR District Court. 


If the relator is to be injured in the amount he avers, to wit: a sum exceeding five 
hundred dollars, and the acts which he fears will be committed are illegal, it 
would seém that, upon his complying with the terms of the law, he would be en- 
titled to an injunction. , 


It has heretofore been held that where a rule has been taken to show cause why an 
injunction should not issue, and the judge passes upon that rule, his decision is 
subject to the revision of this court. 

PPLICATION for a writ of mandamus and prohibition against the 
judge of the Superior District Court, parish of Orleans. 8S. P. Smith 

& Tharp, for relator. Samuel P. Blanc, City Attorney, for respondent. 

Morean, J. Relator instituted suit against the city and the Metropoli- 
tan police to enjoip them from interfering with him in the prosecution of 
his business. He alleges that the damages which he will suffer from the 
action which he fears far exceeds the sum of five hundred dollars. The 
district judge ordered the defendant to show cause why the injunction 
should not issue. After hearing, the judge refused the writ. From this 
refusal of the judge to grant the injunction relator asked for a suspen- 
sive appeal, which the district judge refused. He asks for a mandamus 
commanding the judge to grant the appeal. 

If the relator is to be injured in the amount he avers he will be, and 
the acts which he fears will be committed are illegal, it would seem that, 
upon his complying with the terms of the law, he would be entitled to 
an injunction. 

We have heretofore held that where a rule has been taken to show 
cause why an injunction should not issue, and the judge passes upon that 
rule, his decision is subject to our revision. Here there was a decision, 
and the amount in controversy exceeds five hundred dollars. 

It is therefore ordered, that the rule herein issued be made peremptory. 
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No. 6451. 


STaTE EX REL, BERNARD BARTHE VS. JUDGE OF THE SuPERIOR DisTRICT 
Court, ParisH OF ORLEANS. 

It has frequently been held that an appeal will lie from an order refusing to allow 
the release on bond, under article 307, Code of Practice, of an injunction. Rela- 
tor had the absolute right toan appeal from the judgment of which he complains, 
and it was the duty of the judge a quo to grant it. 

PPLICATION for a writ of mandamus against the judge of the Su- 
perior District Court, parish of Orleans. Charles S. Rice, for relator. 

Judge Lynch, respondent, in propria persona. 

Wvty, J. This is an application for mandamus to compel the judge of 
the Superior District Court to grant relator a suspensive appeal from his 
interlocutory judgment refusing to allow relator to release on bond, pur- 
suant to article 307 of the Code of Practice, the injunction which one 
Martin Lannes obtained to restrain relator from pursuing the operation 
of a private market, or the selling of fresh meat, fish, poultry, etc., 
within twelve squares of a public market, in violation of act No. 31 of 
1874, known as an act to regulate private markets in the city of New 
Orleans. 

It has frequently been held that an appeal will lie from an order refus- 
ing to allow the release on bond, under article 307 of the Code of Practice, 


of an injunction. Relator had the absolute right to an appeal from the 


judgment of which he complains, and it was the duty of the judge to 
grant it. C. P. 573. 


It is ordered that the mandamus herein be made peremptory. 


No. 5129. 
R. 8S. WELHAM vs. JAMES G. LINGHAM. 


The defense against paying the plaintiff the amount sued upon and alleged to be 
due on a contract of lease is, that plaintiff failed to make the repairs specified in 
the answer, after being notified, and, consequently, defendant abandoned the 
premises. The required repairs, it is shown, would not have exceeded fifty dol- 
lars. Defendant had not sufficient ground to violate the contract of lease. His 
remedy was to pursue the course pointed out by article 2694 of the Revised Code. 


wre from the Fourth District Court, parish of Orleans. Lynch, J, 
J. N. Brickell, for plaintiff and appellee. T. J. McCay, for defendant 
and appellant. 

Wyty, J. Defendant appeals from the judgment herein, compelling 
him to pay plaintiff the amount due on a contract of lease. The defense 
is, plaintiff failed to make the repairs specified in the answer, after being 
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notified, and, in consequence, defendant abandoned the premises. The 
required repairs, it is shown, would not have cost exceeding fifty dollars. 

We think defendant had no sufficient ground to violate the contract of 
lease. His remedy was to pursue the course pointed out by article 2694 
of the Revised Code, which authorizes the lessée to. make himself the re- 
pairs which the lessor was required but failed to make, after being noti- 
fied to do so, and deduct the price from the rent. 3 R. 52; 4 R. 428;5 
An. 760. 

J udgment affirmed. 


° No. 6374. 
JEAN AvuGusTE LAHARGUE vs. E. WaGGAMAN, CiviL SHERIFF, ET AL. 


The judgment appealed from seems to be a final one on the issues presented. The 
judge a quo had issued a temporary or preliminary injunction, or, as it is desig- 
nated,a restraining order, which suspended the execution of a fieri facias. He 
heard evidence at the trial of the rule, and rendered judgment dismissing the 
sameand discharging the restraining order. This, therefore, disposes finally 
of the contest, and accordingly must be signed. By the jurisprudence of this 
court an appeal does not lie from a definitive judgment until it is signed. 

4 PPEAL from the Fourth District Court, parish of Orleans. Lynch, 
AAS. Julien Michel, for plaintiff and appellant. Hornor & Benedict, 
for defendants and appellees. 

Howe .L, J. A motion is made to dismiss this appeal on the ground, 
among others, that the judgment appealed from, being a final one, is not 
signed. The plaintiff applied for an injunction to restrain the sale of his 
property. The judge a quo granted a rule on the defendants to show 
cause, on a day named, why the injunction should not be granted, and, 
in the mean time, ordered a stay in the proceedings under the fieri favias 
in the hands of the sheriff. Upon hearing pleadings, evidence, and coun- 
sel, the rule and restraining order were discharged and the injunction 
refused.’ 

This seems to us to be a final judgment on the issues presented. The 
court had issued a temporary or preliminary injunction, or, as it is desig- 
nated, a restraining order, which suspended the execution of a fieri 
Jacias. He heard evidence at the trial of the rule, and rendered judg- 
ment dismissing the same, and discharging the restraining order. This 
disposed finally of the contest, and, according to art. 546 C. P., must be 
signed. By the jurisprudence of this court an appeal does not lie from 
a definitive judgment until it is signed. 

It is therefore ordered that the appeal herein be dismissed at appel- 
lant’s costs. 
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No. 6336. 


“STATE EX REL. Manz L. BEEBE vs. THE JUDGE OF THE Sixta Disrricr 
Court, ParisH OF ORLEANS, 
te this case the question is simply whether or not a mandamus will lie to compel! a 
judge to issue an injunction. The act required to be performed is simply a ju- 
dicial act, and a mandamus will never be issued to control the discretion of an 
officer. 
PPLICATION for a writ of mandamus and prohibition against Sau- 
cier, judge of the Sixth District Court, parish of Orleans. J. Q. A. 
Fellows and R. Shackelford, for relator. Respondent, in propria persona. 

Howe, J. The plaintiff presented a petition and affidavit to the 
judge of the Sixth District Court for the parish of Orleans, setting forth 
various grounds for an injunction to restrain the sale of her property in 
executory proceedings at the suit of one J. P. Guinault. The judge, in- 
stead of granting or refusing the writ, authorized a rule on said Gui- 
nault to show cause why the injunction should not be granted as prayed 
for, and, upon hearing the said rule, refused the injunction. Whereupon 
plaintiff applied to this court for and obtained writs of mandamus and 
prohibition to compel the district ju@ge to grant the injunction on her 
petition and stay all proceedings under the writ of seizure and sale pend- 
ing this application: To these writs the judge answers that on a “rule 
nisi,” issued in the case of Marie L. Beebe vs. J. P. Guinault, under rules 
Nos, 21 and 22 of the district courts of the city, it was proved by counter 
affidavits and documentary evidence,that the allegations of the petition 
for the injunction had no foundation in faet; that the affidavit of the 
petitioner was made by her from information without any pers nal 
knowledge of the facts sworn to, and, no bond being filed or tendered as 
required by law, the court, in its legal discretion, refused the injunction. 

The plaintiff, in her application to this court, alleges that on the trial 
of the rule in the lower court she was not permitted to introduce rebut- 
ting evidence, and reiterates the grounds for an injunction, one of which, 
she contends, entitles her to an injunction without bond, and she insists 
that, upon the showing made to the district judge, she was entitled of 
right to the writ, and that there is no law authorizing the proceeding 
called a “rule nisi.” 

Article 738, C. P., relied on by the plaintiff, enacts that “the debtor 
against whom this order of seizure and sale shall have been rendered 
may obtain an injunction to suspend the sale, if before the time of sale 
he files, in the court issuing the order, his opposition in writing, alleging 
some of the reasons contained in the following article, and of which he 
swears to the truth.” : 

The reason given in this instance is alleged fraud. 
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It has been often held that the writ of mandamus will issue only to 
compel the performance of a duty imposed by law, and in which no dis- 
cretion is to be exercised. The issuance of an injunction is not such a 
duty. The judge is to exercise a sound legal discretion, subject, of 
course, to revision by this court in cases properly brought up. A man- 
damus, therefore, will not issue to compel an inferior judge to grant an 
injunction. This court is not vested with a supervisory control over all 
inferior courts, so as to compel them to give remedies and do acts about 
which they have discretion. They may err in judgment, and even will- 
fully, where such error can not be corrected by this tribunal. But the 
presumption is that the judge will do his duty in every case, and his fail- 
ure to do so in some cases. makes him responsible to another tribunal 
than this. 

The plaintiff may be entitled to an appeal from the decision on the 
rule nisi, but we are not asked for a mandamus to compel an appeal. 
The questions as to the legality of the proceeding by rule, the refusal to 
hear rebutting evidence, and the validity of rules twenty-one and twenty- 
two of the district courts are not properly before us in this proceeding. 
Ours is appellate jurisdiction only, and to be exercised in the mode pre- 
scribed by law. ; 

It is therefore ordered that the application for the writs of mandamus 
and prohibition herein be dismissed at plaintiff’s costs. 


Lupetine, C. J., concurring. In this case the question is simply 
whether or not a mandamus will lie to compel a judge to issue an in- 
junction. The act required to be performed is clearly a judicial act, and 
a mandamus will never be issued to control the discretion of an officer. 
I concur in the opinion of the court. 


Wyty, J., conturring. In this case the question is, shall a mandamus 
issue to compel the judge of the Sixth District Court to grant an injunc- 
tion in a case where, after hearing the parties on a rule nisi, he rejected 
the application for an injunction. In other words, shall this court, in the 
exercise of its appellate jurisdiction, compel the judge a quo to revise 
and reverse an interlocutory judgment rendered by him rejecting the 
application for the conservatory remedy of an injunction pendente lite. 

A bare statement of the question, it seems to me, will suggest an 
affirmative answer, requiring no argument to support it. The decree, on 
the trial of the rule nisi, was certainly an interlocutory judgment settling, 
in the court a qua, the issue whether, penidente lite, plaintiff was, under 
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the evidence adduced, entitled to the conservatory order of injunction. 
When the judge decided the rule he did not discharge a mere ministerial 
duty, a duty involving no discretion, and to compel the performance of 
which a mandamus would lie; but he performed a judicial act (as this 
court has frequently decided) which could be revised on appeal by this 
- court. All the essential elements of a judgment were involved in the 
decision of the rule. And if this court should issue the mandamus re- 
quiring the judge a quo to review the case and reverse his decision, it 
would transcend its jurisdiction and do an act unwarranted by law. This 
court, in the exercise of its appellate power, may revise and, if proper, 
reverse a judgment, after being seized of jurisdiction by an appeal. But, 
without obtaining jurisdiction by an appeal, this court has no power to 
review or reverse a judgment, however erroneous, and however great the 
inconvenience or hardship of the case. The power of this court is not 
measured by the hardship of cases or the inconvenience or losses that 
may result to the litigants for want of a more speedy remedy than the 
law has provided to protect them from injury by the erroneous judg- 
ments of inferior tribunals. 

We must look to the constitution and the laws in order to determine 
the jurisdiction and powers of this court, and to decide whether plaintiff 
is entitled to the relief which she asks in this application for mandamus. 
By the constitution and the laws this court may revise a judgment after 
jurisdiction has attached by an appeal; it may reverse a judgment, but 
it can not command an inferior court to review its own judgment and to 
decide it differently and at total variance with the honest conviction of 
the presiding judge. To compel a judge to decide a case contrary to his 
honest conviction would be not only arbitrary and tyrannical, but it 
would, in effect, destroy him as a judge, and degrade the court over 
which he presides into a petty office for the performance of ministerial 
duties. I deny the authority of this court to dictate a judgment or an 
interlocutory decree for the judge below to render in a case of which he 
is seized of jurisdiction. No issue, interlocutory or pertaining to the 
merits, can be examined by this court until the case is removed by ap- 
peal from the court below to this court. The writs of mandamus and 
prohibition are only used by this court in aid of its appellate jurisdiction; 
that is, to assist in establishing and maintaining appellate justedistion 
where opposition has been set up. 

From the beginning of the jurisprudence of this State, this court has 
never permitted a judgment (interlocutory or final) to be revised on the 
trial of an application to it fora mandamus. And the law is clear that 
a mandamus will only lie to compel the performance of some ministerial 
duty. By the constitution, the judge can only perform judicial duties. 
The interlocutory judgment of which plaintiff complains can only be 
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revised by an appeal. The mandamus applied for, I think, should be 
denied. 


I therefore concur in the decree in this case. 


Moraan, J., dissenting. James P. Guinault obtained an order of seizure 
and sale against the property of Marie L. Beebe. The property was 
seized and was ordered to be sold. Marie L. Beebe presented a petition 
to the judge of the Sixth District Court of the parish of Orleans (the 
court from which the order of seizure and sale issued) alleging that, at 
the time the note upon which the order of sale issued was executed, she 
was under age; that it was not given for her benefit, or for the use of 
her property, all of which she alleges was known to Guinault; that she 
was induced to sign the note by his false and fraudulent representations, 
and that the consideration for which it was given had entirely failed. She 
prayed for an injunction against Guinault and the sheriff, staying the sale. 
The district judge, instead of acting at once upon the application, grant- 
ing or refusing it, ordered Guinault to show cause why the injunction 
should not issue. Guinault showed cause, and the injunction was refused. 
The relator now applies to this court for a mandamus compelling the dis- 
trict judge to issue the injunction as prayed for. 

No appeal is asked for from the refusal of the judge, on the trial of the 
rule nisi, to grant the injunction, nor do I think that such a proceeding 
would have been the relator’s remedy. It has, I know, been held that 
an appeal will lie from what is termed a judgment on a rule nisi where 
no objection is made to the proceeding. Therefore, if the proceeding by 
rule be acquiesced in, the judgment thereon will still be subject to our 
revision. Ordering a party who asks for an injunction to take a rule 
upon the party against whom the injunction is asked to show cause why 
it should not issue, is a rule of court, or practice, sometimes resorted to 
by the judges of the district courts. It is, I think, a good rule; but it is, 
I apprehend, simply used as a precaution. The action of the district 
judge in such a proceeding is no more and no less a judgment than if he 
had refused, or granted the injunction without it. If he refuses to grant 
the injunction asked of him, without a rule having been previously taken, 
no appeal will lie, according to the decisions heretofore rendered. There- 
fore, if a rule is taken without objection, and the injunction is refused, 
then an appeal will lie. After all, what is it that an appeal is asked from 
in such a case? Evidently, it seems to me, the refusal to grant the in- 
junction; whether the refusal is given by the district judge without a rule 
or with a rule, is a matter of indifference to the party whose rights, it 
may be, have been denied him. The rule, in the end, is only a prelimi- 
nary proceeding, and could not result in a decision of the controversy 
between the parties, even if the decision of the judge thereon was passed 
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“upon here. For instance, if the judge orders a rule to be taken by A 
against B to show cause why an injunction should not issue against him, 
and upon hearing the rule the judge should refuse the injunction, and, 
upon appeal, we should decide that A was entitled to the writ, what 
would be the result? Would we issue it? No, for we have no original 
jurisdiction in such a case. Would our saying that A was entitled to the 
injunction be, of itself, an injunction? Evidently not. The only result 
of our judgment would be that the district judge would issue the injunc- 
tion, and thereupon the litigation between the parties upon the subject 
of the injunction would begin, which litigation would only be ended by us 
on appeal from a final judgment therein rendered. 

Whether a rule is to be taken or not, is within the exclusive direction 
of the judge. He may, andI believe usually does, order it of his own 
motion, as appears to have been done in this case. He may refuse it, if 
asked for by a litigant. If he orders a rule to be taken, and he refuses 
the injunction, his action is subject to revision. If he refuses the injunc- 
tion without a rule, his action can not be revised. Thus the right toa 
revision of his proceedings is governed by the action, and the arbitrary 
action, of the judge. I think this right is fixed by the constitution, and 
is regulated by the law, and that it exists independent of and despite of 
the district judge, and I do not think that any thing he can do can 
abridge, much less, destroy it. 

But, to my mind, the serious question in the ease is, whether this court 
can, by mandamus, compel a district judge to issue an injunction. A 
majority of the court think that it can not. I think that it can. 

The objection to our right to issue the mandamus, as I understand it, 
is that we have only appellate jurisdiction; that this jurisdiction relates 
to some judgment pronounced or act done by a district judge, and that 
in the case before us the district judge has rendered no judgment and 
has done no act. I admit that we have only appellate jurisdiction. I do 
not contend that we have the power to issue a mandamus to a judge of 
inferior jurisdiction in any case over which we would not have appellate 
jurisdiction. I do not contend that we have the right to issue an injunc- 
tion in limine litis. But I do contend that it is in the power of this court 
to compel a district judge to do his duty, and his whole duty, in all cases 
where the constitution intrusts us with a revision of his judicial proceed- 
ings. It is not denied that the matter in controversy between the parties 
to this suit comes within our appellate jurisdiction. 

Now, a mandamus is an order issued in the name of the State by a 
tribunal of competent jurisdiction and addressed to an individual or cor- 
poration, or court of inferior jurisdiction, directing it to perform some 
certain act belonging to the place, duty, or quality with which it is 
clothed. C. P. 829. The object of the order is to prevent a denial of 
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justice, or the consequence of defective police, and it should, therefore, | 
be issued in all cases where the law has assigned no relief by the ordinary 
means, and where justice and reason require that some mode should ex- 
ist of redressing a wrong or ar abuse of any nature whatever. C. P. 830. 
It may be directed more particularly to judges of inferior courts, com- 
manding them to render justice and to perform the other duties of their 
office conformably to law. C. P. 837. 

In this case, the order (or writ of mandamus) issues not only when the 
judges of inferior courts are guilty of a denial of justice, unreasonable 
delay in pronouncing judgment in causes before them, but also if they 
refuse or neglect to perform any of the duties required of them by law, 
or which may enable the superior courts to exercise their appellate juris- 
diction. C. P. 838. ory 

Suppose a party is attempting to build a wall around a square of which 
the public has the use, and, injunction being asked for against him, the 
district judge refuses the writ, would the public be without a remedy? 
Suppose A claims title as against B of a piece of real estate, and B is at- 
tempting to erect a building thereon which A thinks will be injurious to 
his interests, and he asks the judge of his district for an injunction 
against him prohibiting him from erecting the building, and the judge: 
refused A, would A be without a remedy? It would seem s0, if the opin- 
ion of the majority be correct. And yet these are the remedies given by 
law, for the Code of Practice says expressly that the injunction must be 
granted “when the defendant is in the act of building or constructing 
some work tending to obstruct a place of which the public has the 
use, and when the defendant has commenced some building or some 
other works on a real estate, the ownership or possession of which is 
contested by the plaintiff, or pretends that such building or works would 
be injurious to his interest.” C. P. 298. The same Code says the same 
thing as regards the enjoining of an execution when payment is alleged 
to have been made after judgment rendered, or when compensation is 
pleaded against the judgment, or where the sheriff is proceeding on the 
execution contrary to some provision of the law. C. P. 258, No. 10. 

An injunction, like an attachment, a sequestration, or a provisional 
seizure, is a conservatory remedy which a party may obtain in order to 
give effect to the suit which he has brought or intends to bring. C. P. 
208. And the Code of Practice declares when and in what cases it 
may be applied for. When a litigant asks for one of them, and his de- 
mand is sanctioned by the law, in my opinion, it is the duty of the judge 
to grant it. 

If an attachment is asked for by me against the property of my debtor, 
who is a non-resident, and it is refused, I can not give the court jurisdic- 
tion, and can not, therefore, proceed against my debtor. Yet the law 
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says that I am entitled to an attachment when my debtor resides out of 
the State and has property within its jurisdiction. If the judge refuses 
to cause movable property which I have sued for, and which is in the 
possession of the party sued, to be sequestered when I have made an 
affidavit that I feared he was about to remove the same beyond the 
jurisdiction of the court; pending the action, and tendered the bond re- 
quired by law, any judgment which I may obtain declaring me to be the 
owner thereof would be worthless, if, pending the suit, the property was 
made way with. Yet the Code of Practice says that when one sues for 
the possession of movable property, and fears that the party having pos- 
session may send the property in dispute out of the jurisdiction of the 
court during the pendency of the suit, a sequestration may be ordered. 
C. P. 275. 


If the judge refuses me a writ of provisional seizure, directed against 
the furniture of my tenant, who owes me rent, my security is taken away 
from me. Yet the Code of Practice gives to the lessor the right to obtain 
a provisional seizure of property used in the house or attached to the 
real estate which is leased. C. P. 285. 

If a man obtains judgment against me, which I have paid, notwith- 
standing which he issues execution against my property, and advertises 
it for sale, if the judge refuses me an injunction prohibiting the sale, my 
property will be sold to satisfy a judgment which I have already paid. 
Yet, under article 296, No. 10, of the Code of Practice, I would be entitled 
to an injunction. 








It is within our power to issue a mandamus to courts of inferior juris- 
diction, commanding them to render justice, to perform the duties of 
their office, to prevent a denial of justice on their part, and to prevent 
their refusal to perform the duties of their office in cases where we have 
the right to exercise our appellate jurisdiction. In the instances cited 
the parties asking for relief would have been within the letter of the law, 
and yet, if the district judge violated his duty and refused compliance 
with the positive commands of the Code, no remedy is within the reach 
of those whose rights were invaded, if the opinion of the majority pre- 
vails. Take the particular case before us. -Executory process issued 
against the relator’s property. The property is seized and offered for 
sale by the sheriff. She alleges that the note, which the confession of 
judgment was given to secure, was given without consideration; that it 
was fraudulently obtained; that she was not of legal age when she signed 
it,ete. If what she alleges and swears to, be true, an obligation is sought 
to be enforced against her which the courts would repudiate. Article 
749 of the Code of Practice says that the defendant may obtain an in- 
junction on alleging, under oath, any of the causes which prevent the 
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sale of property mortgaged or otherwise bound by virtue 1. an act im- 
porting a confession of judgment. 

- “Inthe case of the State vs. Bermudez, 14 La. 479, the probate judge 
was compelled, by maadamus, to appoint an under-tutor toa minor. The 
court said: “It appears to us the principal and material inquiry is, 
whether the judge of probates of the parish ef Orleans is bound to ap- 
point, an under-tutor to minors whose domicile is in his parish. That is 
the first step to be taken for (in?) the proceedings in relation to the’secu- 
rity to be given by the tutors, and must be carried on contradictorily 
with the under-tutor.” The decree was that the judge of the court of 
probates proceed to take cognizance of the plaintiff's petition, and to 
make an appointment of under-tutor. The general powers of this court 
with reference to the supervisory control which it has over courts of in- 
ferior jurisdiction is treated of in that decision by Mr. Justice Bullard 
with an ability which I can not hope to equal, and which only the already 
extended limits of this opinion prevents me from relieving it of some of 
its tediousness by giving it at large. I rely upon it, however, to sustain, 
in principle, the position which I have here endeavored to maintain. 

In the case of the State vs. Lewis, 7 M. 457, where an appeal was asked 
‘for from.the refusal of the district judge to grant an injunction, and re- 
fused, this court, by mandamus, compelled the lower judge to grant the 
appeal. This case was overruled in the case of State ex rel. H. Newgass 
vs. Judge of the Superior District Court, Opinion Book No. 44, folio 635. 
According to our jurisprudence, no uppeal will lie from the refusal of a 
district judge to grant an injunction, and no mandamus will lie to compel 
him to grant one. Therefore, in such-cases, the litigant is completely at 
the merey of the district judge. I can not reconcile it.to myself that 
such a state of things exists. 

I think that the sworn allegations contained in the relator’s petition 
made it the duty ef the district judge to issue the injunction; that the 
matter comes within’ our appellate jurisdiction, and the text of the law 
which I have cited convinces me that where a district judge refuses an 
injunction to a party who is, under the law, entitled to it, it is not only 
within our power, but itis our duty, to compel him, by mandamus, to 
obey the behests of the law. The refusal of a judge to do a thing which 
the law says he shall do is as great a violation of the law as if he did a 
thing which the law says he shall not do. He may ruin a party by non- 
action as well as by action. It was to protect the citizen from the possi- 
ble errors of judges of inferior jurisdiction that appeals from their judg- 
ments are allowed to a higher tribunal. It was to protect the citizen in 
his rights that to courts of a higher jurisdiction was given the power to 
compel judges of an inferior jurisdiction, by mandamus, to perform the 
duties which are devolved upon them by law, and to grant to litigants 
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the relief which a compliance with the terms of the law entitles them to. 

In my opinion, the facts, as alleged and sworn to in the relator’s peti- 
tion to the district judge, entitle her to an injunction, and, the district 
judge having refused it, I think the mandamus should issue as prayed 
for. 





LEonarD, J., dissenting. I concur in the conclusions of Mr. Justice 
Morgan, but as the question before the court is one, in my opinion, of 
the most vital importance, I prefer to give my own reasons why I am 
not able to concur in the views of the majority of the court. I desire, 
however, not to express any opinion concerning the proper practice of 
the district courts when application is made to them for relief, except so 
far as this question arises in the case now before us. 

If an ordinary action is instituted against me, and I see proper to file 
my answer within the legal delays, the court can not order a rule to be 
taken upon me to show cause why my answer should be stricken out as 
frivolous and untrue, and afterward decide, upon the trial of this rule, 
after hearing ex parte affidavits, that the allegations of my answer are, 
in fact, false, that judgment should be rendered against me, and that 
execution should issue forthwith. I am entitled in such a case to a trial 
upon the merits, and to the benefit of the ordinary rules of evidence. 
In case the plaintiff's claim against me arises from an act importing a 
confession of judgment, he may proceed against me “by causing the 
property subject to his privilege or mortgage to be seized and sold on a 
simple petition, and without a previous citation.” Code of Practice, art. 
734. But the creditor can not proceed as though he had obtained judg- 
ment and were entitled toa writ of fieri facias. In obtaining the order 
he must “give three days notice to the debtor, counting from that on 
which the notice is given, if he resides on the spot, adding a day for 
every twenty miles between the place of his residence and the residence 
of the judge to whom the petition has been presented.” Code of Prac- 
tice, art. 735. ‘The delay accorded to the debtor before the issuing of 
the writ is to enable the party to apply to the judge for an appeal, or to 
adopt some other mode of redress in case the, proceedings are irregular 
and unlawful.” Nash vs. Johnson, 9 R. 8. 

In certain cases when an order of seizure and sale has been improperly 
granted the debtor’s remedy is by appeal, in other cases his remedy 

is by injunction. But, whether the proper remedy be by appeal or by 
injunction, he has the constitutional right to have his case passed upon 
by the Supreme Court of the State whenever the matter in controversy 
exceeds five hundred dollars. If I am sued on a promissory note, I can 
arrest the course of the proceedings against me by answering that I 
have paid the debt. If I am proceeded against upon an act importing a 
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confession of judgment, I can arrest the proceedings by swearing that I 
have paid the debt. 

“The debtor against whom an order of seizure and sale has been ren- 
dered,” says the Code of Practice, art. 738, “ may obtain an injunction to 
suspend the sale, if before the time of sale he files in the court his op- 
position in writing, alleging some of the reasons contained in the follow- 
ing article, of which he shall swear to the truth.” “The debtor may ar- 
rest the sale of the thing,” continues the Code, “by alleging some of the 
following reasons: 

First—* That he has paid the debt for which he issued,” ete. Art. 741. 
“The plaintiff against whom the injunction has been obtained, may com- 
pel the defendant to prove in a summary manner before the judge the 
truth of the facts alleged in his opposition.” 

It will be observed that the executory process is regarded as a suit 
against the debtor. “The debt for which he is sued,” is the language of 
the Code. It will also be observed that the debtor who files his oppo- 
sition in such a case, and thus obtains an injunction, is regarded as a de- 
fendant, and not as a plaintiff. Upon what principle, then, can it be 
urged that the defendant in the suit is not entitled to a trial, upon com- 
plying with the requirements of the law? The Code of Practice declares 
in express terms that he can arrest the sale of the thing by alleging’ 
under oath, that he has paid the debt. Can the judge of a district court 
abrogate the law by refusing to permit the sale to be arrested when the 
defendant files the opposition required by the Code? If he can deny 
the defendant a trial on the merits in a suit of this character, he ean 
equally deny this right in any other case whenever his caprice or preju- 
dice may deem the defense ill-founded. He may decide as he sees fit, 
but he can only decide after a trial. His duties in a case of executory 
process are clearly laid down in the Code. They are that “he shall pro- 
‘nounce summarily on the merits of the opposition.” Art. 740. But this 
the judge has not done in the present instance. He has, on the contrary, 
refused to permit the opposition to be made, and has, in effect, stricken © 
it from the record. The effect of his course is that the debtor is denied 
the very privilege which the law guarantees him. The judge does not 
proceed according to law, as he is bound to do, but according to his own 
notions of what is equitable and just in the premises. There is no pre- 
tense that the opposition is insufficient in law, but only that it is untrue 
in fact. In other words, my plea of payment may be entirely formal, 
and filed at the proper time, but, inasmuch as the judge is satisfied that 
it is ill-founded, I am not to be allowed a trial upon it, noris it to be per- 
mitted to delay for a moment the judgment by default which it sought 
to avert. So in acase of executory process, my oath that I have paid 
the debt is formal and filed in time, but the judge satisfies himself by 
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means of ex parte affidavits that the defense is ill-founded, and here, 
too, refuses me a trial upon the merits, upon which the law commands 
him to pronounce. Is there any difference in principle between the two 
cases? I think not. My rights are as much disregarded and trampled 
under foot in the one case as in the other. I assume, therefore, that the 
action of the judge a quo was arbitrary, and in direct defiance of the law; 
and the question arises whether this court can grant any relief in such a 
case. 

It is admitted that the matter in dispute exceeds five hundred dollars, 
and that it is, therefore, within our appellate jurisdiction. All that I 
have said with regard to the right of a party to a trial in the first in- 
stance applies with equal force to an appeal whenever the parties are 
entitled to this privilege. In such a case I would have the right to carry 
my plea of payment, whether in the case of an ordinary suit or in case 
of executory process, before the Supreme Court of the State. and, by 
tendering the proper bond, to prevent the execution of any judgment 
against me until my rights in the premises had been finally passed upon 
by the tribunal of last resort. And any aet of the judge a quo which de- 
prives me of this privilege in a case in which I am entitled to it is as 
much an infringement of my rights as it would be to deprive me of any 
trial whatever. The application to this court in the present instance is 
for a writ of mandamus to compel the judge a quo to arrest: the sale of 
the thing; in other words, to compel him to perform that which it is not 
denied is his manifest duty under the law. “This order,” says the Code 
,of Practice, art. 837, “may be. directed more particularly to judges of 
inferior courts, commanding them to render justice and to perform the 
other duties of their office conformably to law.” “In this case,” con- 
tinues the Code, art. 838, “the order issues not only when the judges of 
inferior courts are guilty of a denial of justice, unreasonable delay in 
pronouncing judgment on causes before them, but also if they refuse or 
neglect to perform any of the duties required of them by law, or which 
may enable the superior courts to exercise their appellate jurisdiction.” 
In this case it is, in effect, admitted that the judge a quo has neglected 
to perform the duty required of him by law, which was to arrest the sale 
of the thing upon the filing of the proper opposition, and afterward to 
decide summarily upon the merits of the controversy. Would the writ 
in this instance enable us to exercise our appellate jurisdiction? Not 
only would it have this effect, but without the exercise of the writ we are 
absolutely and irremediably deprived of our jurisdiction. The theory 
of the law is that no order of seizure and sale for an amount exceeding 
five hundred dollars shall be carried into effect whenever the required 
opposition is filed, until the Supreme Court has finally passed upon the 
suit; provided, of course, that the defendant sees fit to avail himself of 
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a suspensive appeal in case he is cast in the court below. But in this 
case the property is about to be sold without any opportunity being af- 
forded to the defendant to appeal to this court for relief. There can be 
no appeal from a refusal to grant an injunction, as was decided by this 
court in the case of State ex rel. Newgass vs. Judge of the Superior Dis- 
trict Court, 27 An. 672. Besides, even if an appeal lay, it would not in 
such a case prevent the sale. If the sale were once arrested, a suspen- 
sive appeal from the judgment dissolving the injunction would keep 
matters in statu quo. But there could no more be a suspensive appeal 
from a refusal to grant an injunction than there could be a suspensive 
appeal on the part of a plaintiff from a judgment of nonsuit. The doc- 
trine advanced by the judge a quo, if sustained, leads simply to this: I 
own, for example, a piece of real estate valued at one hundred thousand 
dollars. A person styling himself a creditor sues out an order of seiz- 
ure and sale upon an act importing a confession of judgment for fifty 
thousand dollars. I file my opposition, under oath, alleging that the act 
containing the privilege is forged. The judge, as in this instance, re- 
fuses to permit the sale of the property to be arrested. I apply to the 
Supreme Court in vain for the interposition of its appellate powers, and 
my property is finally sacrificed, because a single judge has decided my 
oath to be untrue, and that, too, without ever having granted me a trial 
on the merits. 

The purchaser at the sale would undoubtedly acquire a good title, be- 
cause he would purchase at a sale ordered by a court of competent juris- 
diction, in a case, too, in which this court had decided that the sale could 
not be arrested. I would thus be deprived of my property by the arbi- 
trary refusal of the courts to grant me a trial in a case in which this 
privilege was expressly guaranteed to me by the constitution. I should 
be slow to believe that the law of Louisiana was in such a condition as 
this. If it is, my homestead may be sold at any moment by the judge 
of my domicile without trial and without remedy. It is a principle of law 
which I fully recognize that the judges of the inferior courts ought not 
to be interfered with in the exercise of those powers which the law has 
confided to them; but it is also a principle of law, and one of graver 
import, that those tribunals can not exercise their powers in such a man- 
ner as to deprive this court of its appellate jurisdiction. When two 
principles come, to some extent, in conflict, they must, if possible, be 
reconciled; if this can not be done, one of them must yield. I see no 
difficulty in reconciling the principles that are presented in this case: if 
I did, Ishould maintain the principle of the right of appeal above all 
others. 
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All matters which show the transaction to be void or voidable in point of law, on 
the ground of fraud or otherwise, should be pleaded specially. 

No appellate court should be called to decide upon questions that were not raised 
in the court below. In the present case it is manifest that there was no effort to 
make good. while the evidence was being adduced, the charges of fraud and 
concealment, which are now urged so strenuously in the argument. 

The failure on the part of the association to object to the itemized statement of loss 
that was presented to them, or to answer the letters of plaintiff's attorney, had 
an appearance of indifference, the tendency of which would be to put them in 
the light of acquiescing in a claim, which, if they had thought it fraudulent or 
unfounded, they would naturally be supposed to have repudiated. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
Hornor & Benedict, for plaintiff and appellee. E. Bermudez, for de- 
fendant and appellant. 

LeonarD, J. On the sixth day of April, 1872, Nicholas Theodore pre- 
sented to the New Orleans Mutual Insurance Association the following 
written application : 

“Insurance is wanted by U. M. Binachi for account of Nicholas Theo- 
dore against fire for the term of one year on tools and implements such 
as are generally used in the building of steamboat and factory furnaces 
and the repairing of furnaces and grates, contained in frame composition- 
roof building situated on Delta street, No. 76, between Lafayette and 
Poydras, as will more fully appear from inventory of said tools and im- 
plements on file in this office, known as No. — to the extent of $1500. 
Premium two per cent; accepted $30. 

“(Signed) N. THEODORE, Applicant.” 

The inventory referred to: comprised blocks, tackle, derricks, screws, 
chains, iron kettles, etc., and included a building estimated at five hun- 
dred dollars. On the same day that the application was made a policy 
was duly issued by the association in favor of the applicant, Nicholas 
Theodore, “in consideration of thirty dollars to them paid,” insuring 
the tools and implements mentioned in the inventory “against loss or 
damage by fire to the amount of fifteen hundred dollars” during the 
period of one year from the date of the policy. 

On the thirtieth day of December, 1872, a fire occurred in the vicinity 
of Mr. Theodore’s place of business, in consequence of which he claims 
that the property insured was damaged by heat, water, falling walls, and 
exposure to the extent of fifteen hundred dollars, the amount of the 
policy; that immediately after the fire he presented a detailed statement 
of his loss to the association and demanded payment, which was refused. 
He thereupon brought this suit upon his policy, which is annexed to the 

petition. 
The answer of the association is simply a general denial. 
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It is urged, however, by defendants, that when Theodore obtained his 
policy, there was concealment of the material fact that there was lime on 
the premises, and that thus the entire policy was vitiated ; and, further- 
more, that lime was introduced upon the premises after the policy was 
issued, whereby it became forfeited, even if it were valid in the begin- 
ning. These defenses were not specially pleaded, nor do they seem to 
have been hinted at until after the evidence was closed. In the case of 
Kennedy vs. New York Life Insurance Company, 10 An. 809, it was held 
that “our law presumes every contract which does not appear illegal or 
immoral on its face to be made for a valid cause and upon a sufficient 
consideration; and it isincumbent upon him who would put the opposite 
party upon the proof of the sufficiency of the caus, eto do so specially 
by his pleadings.” “All matters which show the transaction to be void 
or voidable in point of law, on the ground of fraud or otherwise, shall be 
pleaded specially.” Pino vs. Merchants’ Mutual Insurance Company, 19 
An. 214. “The rule is one calculated to remedy loose practice and pre- 
vent surprise.” Flynn vs. Merchants’ Insurance Company, 17 An. 185. 
It is true that, if evidence be offered without objection in support of a 
defense which should be specially pleaded the issue thus presented must 
be considered and passed upon. 

But it does not follow that one should be called upon to meet an issue 
that was not raised on the trial at all. No one can defend himself unless 
he is informed in some manner of the charges which his adversary makes 
against him. Nor should any appellate court be called to decide ques- 
tions that were not raised in the court below. If the judge a quo has 
correctly decided the issues that were presented. to him, his judgment 
should be affirmed. In the present case, it is manifest that there was no 
effort to make good, while the evidence was being adduced, the charges 
of fraud and concealment which are now urged so strenuously in the 
argument. 

The execution of the policy by the defendant and the payment of the 
premium by the plaintiff was not questioned in the court below, and the 
only controversy that arose, and, indeed, the only one that could well 
have arisen under the pleadings, was whether any of the property cov- 
ered by the policy was injured by fire, and, if so, what was the extent of 
the damage. Beyond this inquiry, in the aspect of the case in which it 
presents itself to us, we should deem it unjust to the plaintiff to go. 
From the testimony of a fireman who was present, it seems that, on the 
occasion of the fire, Mr. Theodore’s premises were broken into to make 
room for the operations of the firemen. Their pipes and hose ran 
through his yard, and the entire place was deluged with water. A neigh- 
bor, who was an eye-witness of all that occurred, testifies substantially 
tothe same facts. He observed that the fire extended as far as Mr. Theo- 
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-dore’s premises, and that a number of spars which were lyingin his yard 
were burning. Next morning, when the workmen arrived at the shop, 
they found the shed in which some of the tools were kept partially torn 
down, all the ropes were soaked with water, the straps were burned from 
the blocks, the carts were broken, and some four or five spars were so 
badly charred as to be utterly useless. 

A short time after the fire, Mr. Theodore, by his attorneys, Hornor & 
Benedict, delivered to the association, as required by the terms of the 
policy, a sworn statement of his loss, amounting, as he claimed, to fifteen 
hundred dollars. This statement was accompanied by a certificate of a 
well-known and respectable notary public, stating that he had personally 
examined the circumstances attending the fire and damage alleged, that 
he was acquainted with the character of the insured, and that he verily 
believed that Nicholas Theodore had by misfortune, and without fraud 
or evil practice, sustained loss and damage on the property insured to 
the amount of fifteen hundred dollars. To this statement, as well as to 
two letters addressed them by Mr. Benedict on the subject of his client’s 
loss, the association paid no sort of attention. Under these circum- 
stances we shall accept the sworn statement of the claimant and the 
certificate of the notary as true. If the association had any objections 
to offer to the correctness of the statement, they should have made them 
known at the time it was presented to them, or at least have taken some 
steps to ascertain for themselves wherein the claim was unjust. Having 
done neither, but apparently treating with contempt a matter which de- 
manded their prompt and courteous attention, we do not think they are 
in a position to rely for their defense upon any trifling inaccuracy or 
want of memory on the part of plaintiff or his witnesses, when they 
came to testify on the trial, a year or more after the occurrence. A care- 
ful examination of the testimony convinces us that the plaintiff suffered 
from the fire considerably more than the amount of his claim. Two wit- 

nesses were introduced by the defendant on the trial, one of them the 
inspector of the association, who swore that Mr. Theodore had told them 
that he had sustained no damage by fire, but that some screws and other 
articles had been stolen from him. This testimony is contradicted by 
the plaintiff himself and by two other witnesses, and is at variance 
with all the circumstances of the case. 

If the inspector had made a careful examination of the premises, he 
might have been able to shed some light upon the case. As it was, he 
did not observe what seems to have been apparent to every one else. 
We are inclined, on the whole, to believe the testimony of the witness 
Barbara, who states that Mr. Theodore invited the inspector to come in 
and estimate the damage for himself, but that the latter refused to do so, 
as there were some seven or eight inches of water on the floor. 
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Our estimate of the damage done by the fire to plaintiff’s tools and 
implements alone exceeds the amount for which judgment was rendered 
in his favor in the court below ; but as he has neither appealed himself 
nor filed an answer to the appeal of defendant, we are not at liberty to 
increase the amount of the judgment. It becomes unnecessary in this 
aspect of the case to decide whether or not the shed in which a portion 
of the tools were kept was included within the terms of the policy. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs. 

Mr. Justice Howell recused. 


— Ry % 

Morgan, J., concurring. I do not consider it necessary to express any 
opinion as to whether a defendant insurance company. can take advan- 
tage of a fact, proved by the plaintiff, which would béa defense to the 
suit, simply because the fact disclosed was not specially put at issue. 
For instance, if a party seeks to recover from an insurance company for 
the loss of his house by fire, and the company denied, generally, the 
allegations, and on the trial the plaintiff proved that he had burned the © 
house himself, or caused it to be done, I am not prepared to say that the 
company should be condemned to pay simply because it had not alleged 
the fact in its answer. Leaving this question out, however, I think the 
case before us is with the plaintiff, and I therefore concur in the decree. 


On APPI4CATION FOR REHEARING. 


Leonarp, J. If the fSsues of fraud and concealment growing out of 
the presence of lime on the premises of the plaintiff had been presented 
to us in such a mannexthat wé could have felt at liberty to examine them, 
we should have agreed with the judge a quo that the policy would not 
have been vitiated preby, because lime was an article necessary to the 
earrying-on of p tiff’s busigess, and that implied permission was 
therefore given hin to keep it,in and about his premises. Hayward vs. 
N. Y. Insurance Co., 19 Abbott, 116. 

The failure on the part of the association to object to the itemized 
statement of loss that was presented to them or to answer the letters of 
plaintiff's attorney had an appearance of indifference, the tendency of 
which would be to put them in the light of acquiescing in & claim which, 
if they had thought it fraudulent or unfounded, they would naturally be 
supposed to have repudiated at the time. We do not desire that the 
language used in our opinion should be construed to convey any harsher 
import than this, 
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Upon a re-examination of the case, under the view of the law and the 
rules of practice laid down in our opinion (and to which we still adhere), 
we fail to find that the conclusion reached by us was erroneous. The 
itemized statement of loss made up immediately after the fire, sworn to 
by the plaintiff and certified to be correct by Mr. Andrew Hero, notary 
public, from his personal knowledge, and which we have said was in no 
manner objected to by the association at the time, exceeds, without in- 
cluding the item of damage to the building, the amount for which judg- 
ment was rendered in the court below. 

Rehearing refused. 


No. 5791. 
JuLEs A. Buanc vs. MutvaL NATIONAL BANK oF NEw ORLEANS. 


To fix the indorser’s liability, payment of the note must be duly demanded of the 
maker and notice of his failure to comply with his contract given tothe indorser. 
The latter’s obligation then becomes absolute and unconditional, as much so as 
that of the maker. Demand or notice on either of them may, however, be waived. 
If both are waived, either expressly or by necessary implication, the indorser at 
once assumes an unconditional liability. 

In the present case the indorsers declared: “We waive protest on this note.” 
Whether these words imply also a waiver of notice, is a question upon which the 
authorities are by no means uniform. But the indorsers added: “* We hold our- 
selves responsible for the payment of the note, which is hereby extended thirty 
days.” Under the circumstances of the case the indorsers were not released by 
the want of compliance with the usual formalities of the law. After the dishonor 
of the note when it became due, the situation of the indorsers was no longer 
that of indorsers upon commercial paper, but that of embarrassed debtors ob- 
taining time as best they could from the creditor. 

If the bank has caused the plaintiff any damage by failing to use proper diligence 
in the collection of his note he can recover the amount of his loss upon proving 
that it results from the negligence of the bank; but, under the present cause of 
action, to wit: the release of the indorsers, through the failure of the bank to 
cause the protest of the note, the plaintiff can not recover. 


PPEAL from the Fifth District Court, parish of Orleans. Cullom, 
J. Lacey & Butler, for plaintiffand appellee. Kennedy & Chiapella 

and A. & W. Voorhies, for defendant and appellant. 
‘  Leonarp, J. The plaintiff, Blanc, is the holder and owner of the follow- 
ing promissory note : 

“New Or.Eans, December 16, 1872. 

“On the twenty-first day of January next after date I promise to pay 
to the order of H. F. Given & Co. fifteen hundred dollars at the office of 
H. F. Given & Co., in New Orleans. Value received. 

“ (Signed) W. STACKHOUSE. 

“ (Indorsed) H. F. GIVEN & CO.” 

On the day on which the note fell due, Messrs. H. F. Given & Co. signed 
the following indorsement : “ We hereby waive protest on this note, and 
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hold ourselves responsible for the payment of the same, which is hereby 
extended thirty days from this date.” 

On the twenty-sixth day of February, 1873, a second indorsement was 
made on the note as follows: 

“Five hundred dollars being paid on account of this note, we agree to 
the extension of payment of one thousand dollars for thirty days from 
this date, and still hold ourselves responsible for the payment of the 
same at maturity. 

“ (Signed) H. F. GIVEN & CO.” 

Lastly, there is a third indorsement, as follows: 

“ NEw Or.Eans, March 31, 1873. 

** We hereby waive protest, notice of protest, and service thereof on the 
within note, and hold ourselves equally responsible for the payment of 
one thousand dollars thereof on the twenty-fifth day of November next 
(1873), to which it is extended by consent, all interest paid to that date. 

“ (Signed) H. F. GIVEN & CO.” 

Some weeks prior to the expiration of this third and last extension, 
the plaintiff, Blanc, deposited the note for collection with the Mutual Na- 
tional Bank of New Orleans: The bank, however, took no steps to col- 
lect the note at the termination of the extension. No demand was made 
upon either the maker or the indorsers. There was no protest, notice of 
protest or of non-payment. When Mr. Blanc afterward went to the 
bank and asked the note-clerk why the note had not been protested, the 
latter replied that he “didn’t think it was necessary; the protest had 
been waived.” 

Blanc thereupon filed this suit, alleging that, by the failure of the bank 
to perform the acts required by law to fix the liability of the indorsers, 
H. F. Given & Co., the latter had been released from all liability as in- 
dorsers on the note, and that the bank had thereby become liable to him 
for the full amount due upon the same. The bank answered that 
Given & Co., the indorsers, did not and never had claimed that they 
were released from liability on the note; that there were no funds pro- 
vided to meet the note at the place of payment, and that a presentment 
there, even if necessary (which is, however, denied), would have been 
entirely useless. The further averment is made, that the plaintiff is in 
possession of collateral security more than sufficient to cover the amount 
of the note in question. 

“That it is the duty of a bank with whom negotiable paper is left for 
collection,” said the Supreme Court of New York in McKinster vs. Bank 
of Utica, 9 Wend. 46, “to take the necessary measures to charge the in- 
dorsers upon default of the maker, and that they are responsible to the 
owner of the note for neglect or omission to perform such duty, is fully 
established in the case of Smedes vs. Bank of Utica, 20 Johns, 372, and 
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the same case in error, 3 Cowen, 663.” . The same doctrine has been rec- 
ognized by the Supreme Court of Louisiana. “It is clear,” said Simon, 
J., in Armington vs. Gaslight and Banking Company, 15 La. 414, “ that 
by failing to demand payment and not using the ordinary diligence to 
secure the liability of the parties to the bill the defendants have made 
it their own, and have become liable to the owners for the amount.” See, 
also, Duruford vs. Patterson et al., 6 M. 460. Andin such a case “the 
amount of the obligation intrusted for collection is prima facie the 
measure of damages sustained by the principal.” Livaudais vs. Denis, 
4 An. 300. 

The question therefore presented for our consideration in the present 
‘case is, whether H. F. Given & Co. were released from their liability by 
the failure of the bank to cause the note of Stackhouse to be protested. 
“ Our action rests,” say plaintiff’s counsel in their brief, “ upon a want of 
liability on the part of the indorsers occasioned by the fault of the 
bank.” 

The obligation of an indorser upon a promissory note is conditional. 
He binds himself to pay, if the maker fails to do so. To fix the indors- 
er’s liability, payment of the note must be duly demanded of the maker, 
and notice of his failure to comply with his contract given to the in- 
dorser. The latter’s obligation then becomes absolute and uncondi- 
tional, as much so as that of the maker. 

Demand or notice on either of them may, however, be waived. If both 
are waived, either expressly or by necessary implication, the indorser at 
once assumes an unconditional liability. In the present case the in- 
dorsers declared: “ We waive protest on this note.” Whether these 
words imply also a waiver of notice is a question upon which the au- 
thorities are by no means uniform. But the indorsers add: “ We hold 
ourselves responsible for the payment of the note, which is hereby ex- 
tended thirty days.” After such a waiver, was the holder bound to 
make demand and give notice at the expiration of the thirty days, or to 
obtain a second waiver in order to hold the indorsers ? 

In the case of Forster vs. Jurdison, 2 East. 105, an accepted bill of 
exchange was duly protested at its maturity against the drawers. The 
holders, however, wrote to the drawers that they would agree to retain 
the bill “ until the latter end of the week,” believing that they would 
then be able to collect it from the accepter. This, however, they failed 
to do, and some weeks later brought suit against the drawers. The lat- 
ter objected that it was incumbent upon the holders to have given them 
notice that the acceptor had not taken up the bill at the end of the 
week, and that, by their failure so to do, the drawers were discharged. 
Lord Ellenborough held that no second protest or notice was necessary, 
and that the drawers were bound. 
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The case of Ridgway & Budd vs. Day, 13 Pa. State, 113, bears a strik- 
ing resemblance to the one at bar. Jacob Day was indorser upon a 
note of Samuel W. Day. Before the maturity of the note the holders 
wrote to the indorser, informing him that it was probable the note would 
not be paid and offering to extend the term of payment if he should so 
desire. Jacob Day answered: “I am willing to extend the time for 
thirty days longer, and of course will stand responsible for the pay- 
ment of the note as originally intended.” Several other extensions were 
granted by the holders, Jacob Day continuing to hold himself responsible 
“as originally intended.” When he was ultimately sued, he urged that 
he was released from liability on the ground that he had never received 
notice of protest or of non-payment. Thecourt said: “The letter from 
the indorser to the payee contains a distinct statement that if the time 
is extended for thirty days he will hold himself bound. This is a dis- 
tinct guarantee that he will hold himself bound at the end of thirty days 
after maturity, and under like circumstances the holder was not bound 
to give notice.” 

Why should payment have been demanded of Stackhouse at what 
plaintiff terms the “prolonged maturities” of the note? The note was 
certainly not due as to him at those successive periods. He was no party 
to the extensions that were granted to the indorsers. As to him there 
was but one maturity. He failed to meet his obligation at that date, and 
the holder was at liberty to bring suit against him at once. He could 
not be expected to provide funds at any other date to meet the note at 
the original place of payment, because, not being privy to the new ar- 
ragements between the holder and the indorsers, he would have no rea- 
son to suppose that the note would again be presented to him. Nor had 
Given & Co. any ground to believe that the note would be paid by Stack- 
house at the termination of the several extensions. They seem to have 
left him out of view altogether, and to have taken charge of the obliga- 
tion themselves. It was they who paid the five hundred dollars on the 
note. They, no doubt, looked to Stackhouse to reimburse them, but 
they alone dealt with the holder. After the dishonor of the note, the 
situation of Given & Co. was no longer that of indorsers upon commer- 
cial paper, but of embarrassed debtors, obtaining time as best they could 
from the creditor. It istrue that on the occasion of the third extension 
they “waived protest,” though they neglected to do so at the time of 
the second extension. We are at a loss to understand why the waiver 
should have been thought necessary on the one occasion and not on the 
other. Be thatas it may, they waived some thing to which they were 
not entitled, and which they had no reason whatever to expect. Indeed, 
they seem to have supposed, as they naturally would from the nature of 
their contract, that the note would be presented for payment to them. 
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Thus their own counsel propounded this question to a member of the 
house: “Could you have paid that note if it had been presented ?” 
And the answer was: “Well, sir, it is questionable. We could have 
paid it; the question is whether we would have done so.” 

If the bank has caused the plaintiff any damage by failing to use 
proper diligence in the collection of his note, he can recover the amount 
of his loss upon proving that it resulted from the negligence of the bank. 
But under the present cause of action—the release of the indorsers 
through the failure of the bank to cause the protest of the note—we are 
of opinion that the plaintiff can not recover. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be reversed, and that ours be for the defendant, with 
costs of both courts. 


No. 6339. 
Tue State oF LOUISIANA V8. JOHN GARVEY AND CHARLES EARLE. 


It is an elementary principle of law that the accused is entitled to the benefit of all rea- 
sonable doubts, and before any confession can be received in evidence in a crimi- 
nal case it must be shown that it is voluntary. This was not proved in the case 


at bar. Therefore the judge a quo erred in overruling the objection to the ad- 
mission of the confession. 


It is competent to inquire whether the prisoner stated that certain things would be 
found by searching a particular place, and to prove that they were accordingly so 


found; but it would not be competent to inquire whether he confessed that he 
had concealed them there. 


In the present case it was the confession itself which was objected to, and it should 
have been rejected. Whether the objects found and other facts corroborated the 
alleged confession or not, is immaterial in considering the admissibility of the 
confession. These facts might have been proved, and even that they were dis- 
covered in consequence of the information received from the accused, without 
making a confession unduly obtained admissible. 


| eer from the Superior Criminal Court, parish of Orleans. Steele, 
J. Criminal case. John McPhelin, District Attorney, for plaintiff 
and appellee. J. J. Finney and J. H. Hagins, for defendants and appel- 
lants. 

Lupetine, C. J. The defendants, charged with murder, were convicted 
of manslaughter, and they were sentenced to the Penitentiary for 
‘twenty years. 

There are two bills of éxception in the record. The first is as follows: 

“ Be it remembered that on the twenty-sixth day of February, 1876, 
on the trial of the above-entitled case, one William Carlton, a witness 
for the State, then being on the witness-stand, who, after testifying that 
he was a sergeant in the Metropolitan Police force, and at the time the 
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offense charged against the accused is alleged to have been committed, 
was acting as such police sergeant, under Captain Edgeworth, at the po- 
lice station in which the accused were confined at the time of their 
arrest, the said witness was proceeding to state a conversation al- 
leged to have been held between the prisoner, Charles Earle, and one 
Corbett, also a member of the Metropolitan Police force, and subject to 
the orders of said Edgeworth, which conversation was overheard by 
the said witness, Carlton, and in which the said Earle admitted the 
connection of himself and John Garvey with the crime with which they 
were charged; to which statement counsel for the accused objected, on 
the ground that A. S. Badger, superintendent of the Metropotitan Po- 
lice, and Edgeworth, captain of the Metropolitan Police, both acting as 
such respectively, at the time the said offense is said to have been com- 
mitted, had previously testified that, after the arrest of the accused, 
they and each of them had used every means in their power by way of 
promises and threats made to the prisoners to induce them to make 
the confession; and that they and each of them had instructed their 
subordinates to leave nothing undone to obtain some admission of 
their guilt from the prisoners; the testimony of the witness, Carlton, as 
to the conversation alleged to have taken place between the prisoner, 
Earle, and the said Corbett, and overheard by the witness, was inad- 
missible, as tending to establish a confession made under undue influ- 
ence; but the court overruled the objection, and allowed the witness to 
proceed. Whereupon counsel for the accused took this bill of excep- 
tion,” ete. 

The judge a quo before signing the bill of exceptions made the fcllow- 
ing addition to the statement of facts: 

“The testimony of Police Sergeant Carlton, which is referred to as a 
confession and objected to by defendants, was admitted by the court for 
the following reasons: First—That it was not shown affirmatively that 
any improper influence had been used by either Chief Badger or Police 
Captain Edgeworth before the time of the conversation referred to, but, 
on the contrary, it was shown that the promises made by Badger were 
after and not before this conversation. Second—The entire truth of the 
statement was fully established by the finding of the brickbat, stave- 
pile, and other facts, beyond the control of the accused, in the condition 
as minutely described in the statement. 

“ (Signed) HIRAM R. STEELE, Judge.” 

It thus appears that the accused objected to the reception in evidence 
of the alleged conversation, in which Earle admitted the connection of 
himself and of Garvey with the crime, on the ground that the admission 
had been made under undte influence, and that the judge a quo over- 
ruled the objection, because he held that the onus was on the accused to 
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prove that the admission had been procured by undue influences, and 
because the brickbat, stave-pile, and other extraneous facts were found 
as detailed in the alleged conversation. 





We can not agree with the learned judge in either proposition. Itis an 
elementary principle of law that the accused is entitled to the benefit of 
all reasonable doubts, and, Mr. Greenleaf says, “ before any confession 
can be received in evidence in a criminal case it must be shown that it was 
votunTaRY.” Section 219. This was not proved in the case at bar. The 
judge says that it was proved that the alleged conversation was made 
before Chief of Police Badger had made the promises. That may be 
true, but it does not appear the admission was made before Edgeworth 
or some one else had made promises or threats. The statement of facts 
in the bill does not satisfy us that the confession was voluntarily made, 
and therefore it should have been rejected. See 25 An. 191. 


On the question suggested by the second reason of the judge a quo 
for admitting the confession, the law seems to be well settled. ‘“ Where, 
in consequence of the information obtained from the prisoner, the prop- 
erty stolen, or the instrument of the crime, or the bloody clothes of the 
person murdered, or any other material fact is discovered, it is compe- 
tent to show that such discovery was made conformably to the informa- 
tion given by the prisoner.” 


“The statement as to his knowledge of the place where the property or 
other evidence was to be found being thus confirmed by the fact is 
proved to be true, and not to have been fabricated in consequence of 
any inducement. It is competent therefore to inquire whether the pris- 
oner stated that the thing would be found by searching a particular 
place and to prove that it was accordingly so found, but it would not be 
competent to inquire whether he confessed that he had concealed it 
there.” 1 Phil. Evid. 411; Greenl. section 231. “This limitation of the 
rule,” says Mr. Greenleaf, “was distinctly laid down by Lord Eldon, 
who said that where the knowledge of any fact was obtained from a 
prisoner, under such a promise as excluded the confession itself from 
being given in evidence, he would direct an acquittal, unless the fact 
itself proved would have been sufficient to warrant a conviction without 
any confession leading to it.” Section 231. In the present case it was 
the confession itself which was objected to, and it should have been re- 
jected. Whether the finding of the brickbat, stave-pile, and “other 
facts” corroborated the alleged confession or not, is immaterial in con- 
sidering the admissibility of the confession. These facts might have 
been proved, and even that they were discovered in consequence of in- 
formation received from the accused, without making a confession 
unduly obtained admissible. 
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This view of the case renders it unnecessary to examine the other 
bill of exception. 


It is therefore ordered that the verdict of the jury in this case be set 


aside, the judgment of the court be annulled, and that this case be re- 
manded to be tried according to law. 


No. 4986. 
RussELut & Hay vs. ELLEN: KEEFE ET AL. 


The laches complained of in regard to the statement of fact, if any there be, can 
not be attributed to the appellant, but to the judge aquo. The appellant applied 
to the judge to make the statement of facts in time, and the failure to make it 
before granting the appeal can not be considered just cause to dismiss it. 

To annul a sale for fraud or simulation, the original debtor must be a party to the 
suit only where the debt has not been previously liquidated by a judgment. In 
this case, plaintiffs had obtained a judgment against the transferrer of the prop- 
erty in question before this suit was brought. 

It is true that plaintiffs contracted with the transferrer anterior to the transfer of 
the property to Ellen Keefe. But it is also true that hertitle appears not to have 
been recorded, and thus plaintiffs could not be charged with notice of the 
transfer. 

Here a longer time elapsed between the pretended sale and the time when this suit 
was tried than was necessary to deliver the property, and the pretended vendor 
remained in possession of the property. This placed the onus of establishing 
the bona fides of the transaction upon the transferee. There is no evidence of 
good faith in the record. 


Eger from the Sixth District Court, parish of Orleans. Saucier, J. 
John M. Bonner, for plaintiffs and appellees. John N. Healy and 
Richard Shackelford, for defendant and appellant. 


On Motion To Dismiss. 


Lupetine, C.J. A motion to dismiss this appeal has been made on 
the grounds following: 

That the transcript does not show that appellees have been cited; that 
the transcript is incomplete; that the statement of facts made by the 
judge was made too late, having been made after the appeal was 
granted. 

The first objection was waived by making the second and third ob- 
jections, even if the appellees had not been cited. But they were prop- 
erly cited. 

Second—The transcript was corrected by certiorari. 


Third—The laches, complained of in regard to the statement of fact, 
if any there be, can not be attributed to the appellant, but to the judge 
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aquo. The appellant applied to the judge to make the statement of 
facts in time, and the failure to make it before granting the appeal can 
not be considered just cause to dismiss the appeal. 

The motion is therefore refused. 


ON THE MERITs. 


Moraan, J. The allegations in the petition, are that plaintiffs obtained 
judgment against M. Lacey; that execution issued thereon; that only a 
small portion thereof was realized- under the execution; that Lacey made 
a fraudulent and simulated transfer of a certain piece of real estate to 
Ellen Keefe, the defendant, for the purpose of concealing it from his 
creditors, thus depriving plaintiffs of the power to collect their debt. They 
pray that the sale of the property from Lacey to Keefe may be declared 
fraudulent and simulated, and that it be declared subject to seizure. 
Lacey and Keefe were both cited. Ellen Keefe alone answered. She al- 
leges that she purchased the property for a valuable consideration, by 
public act, on the thirtieth of April, 1873. The suit of the plaintiffs 
against Lacey was instituted on the ninth of May, 1873. The judgment 
against him was rendered on the tenth of June, 1873, and was signed on 
the fourteenth of the same month. 

In the suit now before us judgment was rendered against the defend- 
ant, Ellen Keefe, decreeing the property which she purchased from 
Lacey subject to plaintiffs’ execution in the case of Russell & Hall vs. 
Lacey. From this judgment Ellen Keefe has appealed. She has assigned 
the following alleged errors, apparent on the face of the record, in sup- 
port of her appeal: 

First—That the allegations in the petition are not sufficient to war- 
rant the judgment appealed from. 

Second—That the case was not fully at issue when it was tried, no 
issue having been raised between the plaintiffs and Lacey. 

Third—That the case was tried upon Tuesday, the twenty-fifth of 
November, 1873, a day upon which no appealable case could be tried, 
Tuesday of each week being set aside by the rules of the Sixth District 
Court for the trial of unappealable cases exclusively, which was the 
reason why the clerk failed to take down the testimony of the witnesses 
who were examined in the case. 

Fourth—That the allegations in the petition show that plaintifts: did 
not contract with Lacey, after the date of the act of sale from Lacey to 
her, and that plaintiffs, therefore, were not in a position to throw the 
burden of proving the verity and bona fidé consideration of said sale 
upon her. 
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First—The allegations in the petition allege a fraudulent transfer of 
property, to the prejudice of the plaintiffs. This is good cause, if true, 
to bring a suit to annul the transfer. 

Second—In so far as the appellant is concerned, it matters not whether 
the issue was joined between the plaintiffs and Lacey or not. lt was 
joined as to her, and the only question in which she has any interest is, 
whether the judgment which declares her act to have been fraudulent 
and simulated was properly rendered. Besides, to annul a contract for 
’ fraud or simulation, the original debtor must be a party to the suit only 
where the debt has not been previously liquidated by a judgment. 2 
Hennen’s Digest, p. 1034, section 2, No. 1, and the cases there cited. In 
this case plaintiffs had obtained a judgment against Lacey before this 
suit was brought. 

Third—The case was tried without objection on the day upon which it 
was assigned for trial. If it was improperly assigned, objection should 
have been made before going into the trial. As to the objection that ap- 
pellant was thus precluded from causing the testimony adduced to be 
taken down in writing, it is not shown that any attempt was made to 
cause it to be so taken. Besides, the district judge has made out a state- 
ment of facts, the correctness of which is not disputed, and we do not 
see how appellant has been injured, or wherein she has been deprived 
of any right in this regard. 

Fourth—It is true that plaintiffs contracted with Lacey anterior to 
the transfer of the property to Ellen Keefe. But it is also true that her 
title appears not to have been recorded, and thus plaintiffs could not be 
charged with notice of the transfer. It is also true that Lacey con- 
tinued in possession of the property. He occupied it before the sale, 
and he was occupying it when this suit was brought. The pretended 
sale was made on the thirtieth April, 1873. This case was tried in the 
district court in December of the same year. There is no pretense of a 
lease. Lacey’s possession, therefore, was never interfered with, practi- 
cally or technically. In cases of contracts which purport to transfer 
the ownership of immovable property, if he who transfers it is suffered 
by the obligee to remain in corporeal possession for alonger time than is 
reasonably required to deliver the actual possession, and to act as owner, 
to the injury of a third person, who may afterward contract with him, 
or acquire rights upon his property as creditor, it will be considered as 
a mark of fraud, and will throw the burden of proving that the contract 
was made bona fide upon him to whom the ownership of the property 
was transferred by the first contract, in any controversy with creditors 
of the obligor or person acquiring bona fide intermediate rights by con- 
tract with him. R. C. C. 1921. 

Here a longer time elapsed between the pretended sale and the time 
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when this suit was tried than was necessary to deliver the property, and 
the pretended vendor remained in possession of the property. This 
placed the onus of establishing the bona fides of the transaction upon 
the transferee. There is no evidence of good faith in the record. 

“Tn all cases where the thing sold remains in the possession of the 
seller, because he has reserved to himself the usufruct, or retains posses- 
sion by a precarious title, there is reason to presume that the sale is 
simulated, and, with respect to third persons, the parties must produce 
proof that they are acting in good faith, and establish the reality of the 
sale.” C, C. 2480. 


In this case it is not pretended that Lacey remained in possession of 
the property which Ellen Keefe asserts was transferred by him to her 
by any title whatever, and, as we have before said, there is no evidence 
whatever of any good faith in the transaction. We conclude, therefore, 
that the judgment of the district court was properly rendered. Vide 17 
La. 360; 11 An. 163; 15 An. 4, 556. 

Judgment affirmed, 
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State ex rel. Longstreet vs. Johnson and Dubuclet. 





(Notice.—The following cases, decided in 1876, not being ready to be delivered to 
me by the clerk of the court when I went out of office on the nineteenth of Febru- 
ary, 1877, are reported by my successor, Mr. Percy Roberts.—CHARLES GAYARRE.] 


No. 6314. 


STaTE EX REL. JAMES LONGSTREET vs. GEORGE B. JoHNSON, AUDITOR, 
AND A. DusBuc eT, TREASURER. 
A mandamus will not issue to compel an officer of the State to perform a duty, un- 
less that duty is shown to be a purely ministerial one, 

PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. Field, Attorney General, and Dibble, Assistant Attorney 

General, for the State. 7. Gilmore & Sons, for the Louisiana Levee 
Company, appellants. W. H. Hunt, for Longstreet, appellee. 

HowEt., J. The relator alleges that he is Levee Commissioner on the 
part of the State, and chairman of the “Commission of Levee Engi- 
neers,” and is entitled to a salary of six thousand dollars per annum, in 
accordance with the provisions of acts No. 4 of 1871 and No. 43 of 1873, 
relative to the Louisiana Levee Company; that he has faithfully dis- 
charged all the duties imposed by said laws upon him as such during 
the year 1875; that by said acts, and acts No. 3 and No. 56 of 1874, there 
is to be collected annually by taxation a sum sufficient to cover the cost 
of all levees required by said Commission of Levee Engineers in their 
annual report to be built and repaired, and known as levee-construction 
fund and levee-repair fund; that the said revenue, annually collected, is 
set apart for the execution of the purposes set forth in said acts of 1871 
and 1873, in which the Commission of Levee Engineers are created and 
charged with the performance of important duties, indispensable to the 
general purposes and public objects therein contemplated; that accord- 
ing to law the said Commission of Levee Engineers did, during the year 
1875, notify and reduce the quantity of levee work for said year at the 
contract price of fifty cents per cubic yard, and ordered the construction 
of one million and eighty-six thousand two hundred cubic yards of levee 
work, and the tax assessed has been or will be paid into the State treas- 
ury, to the amount of five hundred and sixty thousand dollars, leaving 
a surplus out of which he claims to be paid, with lien and privilege; that 
his salary and expenses for said year were earned in the service of said 
company and the State in performing labors imposed on him by law, in 
the construction and repair of the levees of the State, for which purpose 
the said tax is collected, and upon the surplus of which for the 
said year he claims a lien and privilege for his salary of six thousand 
dollars and contingent expenses, amounting, as per authentic account, to 
three thousand five hundred dollars; and he prays, since there is no 
relief by ordinary means assigned by law to him, for a mandamus to 
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compel the State Auditor and State Treasurer, respectively, to audit and 
issue warrants for and make payment of the said sums to him out of 
the surplus levee funds for 1875 now in the treasury, and that the Levee 
Company be made party. 

The defense, among others, is that the petition discloses no cause of 
action or right to the remedy by mandamus; that the funds named are 
by law to be paid to and they belong to the Levee Company for the spe- 
cific purpose of constructing and repairing levees; that relator’s claim is 
not ordered to be paid out of the same; and that there is no appropria- 
tion made for it. 

We think the case presented is not one for a mandamus. It is only 
where a ministerial duty is imposed by law on an officer that a manda- 
mus will lie against him. No such duty is shown in this case. 

It is therefore ordered that the judgment appealed from be reversed, 
and the application for the writ of mandamus be refused, with costs in 
both courts. 


No. 5189. 


MutvaL NaTIoNAL BANK vs. JEAN ROTGE ET AL. 


The fact that a check on a bank has been certified by the bank, at the request of the | 
indorsers, before its delivery to the holder, will not discharge the indorsers. | 
Such a certification arouses no implication that the holder intended to release | 
the indorsers and look only to the bank. 

Protest is not essential in order to hold the indorsers. It is sufficient if the hoider 
of the paper inform one of the indorsers, on the day the paper matures, that 
the drawee has failed to pay it, and said indorser in turn informs the preceding 
indorser the day after. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, 
J. T. H. Kennedy, for plaintiff and appellee. Sambola & Ducros, 
for defendants. 


Howe, J. This is asuit against the drawer and indorsers of a check, 
the case being submitted to us only as to the indorsers. The defense is 
that they are discharged by the laches of the plaintiff in not having the 
check duly protested, and notifying defendants, and by plaintiff's accept- 
ance of the direct promise of the drawee, the New Orleans National 
Banking Association, evidenced by its certification of said check. 

The facts are that on the fourth of October, 1873, Theodore Gollain 
drew his check on the New Orleans Banking Association for seven hun- 
dred and forty dollars in favor of Paul Castaing, who indorsed it, and 
gave it as an accommodation loan to Jean Rotgé, by whom it was also 
indorsed. The two indorsers in blank went together to the bank on 
which it was drawn, and had it certified in the words “through Clearing- 
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House,” and in this condition Rotgé, the last indorger, delivered it about 
noon of the same day to the plaintiff bank in payment of his note for 
same amount. On the sixth of October, the next legal day, the plaintiff 
presented it at the Clearing-House, but, no one appearing to represent the 
drawee, it was presented to the latter without avail. Rotgé was informed 
of these facts on the same day, and he informed the preceding indorser 
on the next day. 

We think it clear that the plaintiff was not guilty of any laches. Nor 
do the facts show that the indorsers were released by any acceptance of 
the promise of the drawee shown by the certification. The check was 
so certified and indorsed when delivered to the plaintiff, who used due 
diligence to notify the last indorser, and the notice to the next was given _ 
in a reasonable time. There is no act of the plaintiff showing any re- 
lease or any inténtion to release the indorsers. The certification was 
made at their request, and before delivery to plaintiff. The fact that 
the drawee certified it and thereby became unconditionally bound to the 
holder did not affect the liability of the indorsers, if notified in due time 
of the dishonor. The indorsers, however, rely upon the following 
authority: “By the acceptance or certification of the check, an entirely 
new engagement is entered into by the bank with the holder and his 
legal transferees. This engagement is simply ard unconditionally to 
pay to him or them the sum named in the check on demand. The check 
ceases in fact to be a check, and becomes a promise to pay. Accordingly, 
the rules which govern a check no longer govern this instrument. * * 
The check itself is, in its new form, strictly evidence of a deposit to the 
credit of the holder. All the rules about presentment for payment at 
once fall to the ground. The holder need no longer regard the condi- 
tion of the drawer’s account or balance with the bank. The bank is 
bound to withhold enough from the depositor’s funds to meet the de- 
mand of the holder, whenever it may be made.” Morse on Banks and 
Banking, p. 282. 

This doctrine, if accepted as fully correct, does not go to the extent of 
releasing the indorsers under the circumstances in this case from lia- 
bility to the plaintiff. Mr. Parsons in his work on Notes and Bills, vol. 
2, p. 75, says: “The law of demand and notice has no application be- 
tween the bank and the holder; but may still have as between the holder 
and the drawer.” And in the case of Willits vs. Phoenix Bank, 2 Duer, 
121, cited by both the above authors in this connection, it was said: 
“The sole and manifest object of the maker or holder of a check in re- 
quiring it to be certified is to enable him to use it as money; that is, to 
pass it to others with the same certainty of its acceptance, as affording 
the same security to a holder; and the bank, in complying with the re- 
quest, must know that Such is its object. It is, therefore, certain that a 
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bank, by certifying a check, means to give a currency and value that 
would not otherwise belong to it, and this additional value, it seems to 
us, can only be given by interpreting the certificate as an unconditional 
promise of payment, whenever payment shall be demanded; otherwise, 
a certified check would be of no more use or value than an ordinary 
check, and would afford no greater security to a holder. The certificate 
is a useless form, unless it means, not merely that the check was good 
when certified, but that it will be good when presented for payment.” 

It is apparent that these authorities refer only to the liability of the 
certifying bank, and we are left to general principles and the rules of 
commercial law and jurisprudence to settle the liability of the indorsers 
to the holders. We are acquainted with no principle which releases the 
indorsers from liability to the holder when the latter uses the diligence 
required of him in such case. 

Judgment affirmed. 


STaTeE EX REL. A. F. HicKMAN vs. THE JUDGE OF THE SEcOND DiIstTRICT 
Court, ParIsH OF ORLEANS. 

Where a creditor of a succession opposes items of the executor’s account, which 
aggregate more than five hundred dollars, he may appeal from the decision of 
the court dismissing his opposition, even though his individual claim against 
the succession is less than five hundred dollars. 

Had the decision been against the executor, he could have appealed, and the rule is 
that where one of the parties may appeal, the adverse party may also. 

PPEAL from the Second District Court, parish of Orleans. Tissot, 
J. Julien A. Seghers, for relator. 

Wry, J. Relator, acreditor of the succession of L. F. Générés, opposed 
various items of the account rendered by the executors of said succes- 
sion, amounting in the aggregate to largely over five hundred dollars. 
From a judgment dismissing the opposition and homologating the ac- 
count, relator sought for and was denied a suspensive appeal. There- 
upon he applied for this mandamus to compel the judge to grant him an 
appeal. 

The answer of the judge is substantially that relator’s interest in the 
matter in dispute does not exceed five hundred dollars. In the succes- 
sion of W. H. Gale, 21 An. 487, this court said: “Where creditors of a 
succession are litigating their rights contradictorily with each other an 
appeal will lie, though the claim of each creditor may not amount to the 
sum of five hundred dollars, if the value of the succession exceed that 
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sum.” Here the items opposed by relator largely exceed five hundred 
dollars. If the succession had been cast, we apprehend the executors 
could have appealed. The rule is, where one party has the right of ap- 
peal, his adversary in the litigation ought to have the same right. 

It is therefore ordered that the mandamus herein be made peremp- 
tory. 


No. 5300. 
Foitsom BrotHers vs. City of NEw ORLEANS. 


The municipal corporations in this State are liable for whatever damages may be 
caused by mobs or riotous assemblages within their respective limits. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. Semmes & Mott, for appellants. George S. Lacey, City At- 
torney, for appellee. 
LeonarD, J. The plaintiffs bring this suit against the city for dam- 
ages to their property caused by a mob on the night of May 6, 1873. 
Section 2453 of the Revised Statutes declares that: “the different 
municipal corporations of this State shall be liable for the damages done 


to property by mobs or riotous assemblages in their respective limits.” 
The liability of cities and towns under the provision of this statute is no 
longer an open question. Williams vs. City of New Orleans, 23 An. 507. 

The present case was tried by a jury in the court below, who gave the 
plaintiffs fifteen thousand dollars damages. They thought this sum too 
small, and have appealed. The city appears to be fully satisfied with 
the verdict. 

There seems to be no question about the occurrence of the riot, nor 
that plaintiffs’ store was broken into and pillaged by the mob. The 
amount of the damage sustained is the only matter in controversy. Mr. 
George Folsom, one of the plaintiffs, swears that the firm sustained loss 
by the riot to the amount of twenty-six thousand eight hundred and 
fifty-eight dollars, as detailed in an itemized statement annexed to the 
petition; that this statement was made out immediately after the riot, 
and that only those articles were put down which were known to have 
been taken away. The values charged are the wholesale cash prices. 
Mr. Folsom further testifies that the actual damage sustained by the 
firm was greater than the amount charged to the city; and that the 
articles taken away could not have been replaced for that sum at the 
time of the riot. Mr. Thomas T. More, an employee of plaintiffs, swears 
that every item charged to the city was actually lost by the firm on the 
night ofthe riot. Mr. W. R. B. Turner, another employee, testifies that 
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he assisted in making up the statement, and that the amount charged is 
less than the actual loss. 

We regret that the representatives of the city did not see proper to 
institute a more careful scrutiny into a matter which involved the pay- 
ment by the taxpayers of so large asum of money. As it was, they did 
not call a single witness; nor did they apparently make any effort to 
ascertain for themselves the amount of the city’s liability. It might have 
been well, also, to have cross-examined the plaintiffs and their clerks 
more rigorously with regard to each item of loss charged in the state- 
ment. As it is, we have no alternative but to accept the uncontradicted 
testimony of these witnesses as accurate and conclusive. 

It is therefore ordered, adjudged, and decreed that the verdict of the 
jury be set aside, that the judgment of the Superior District Court be 
annulled, and that plaintiffs recover of defendant, the city of New Or- 
leans, the sum of twenty-six thousand eight hundred and fifty-eight dol- 
lars, with five per cent interest from May 16, 1873, and costs of both 
courts. 


Morgan, J., dissenting. The jury heard the witnesses in the case, and 
as the question submitted to them was one of damages alone, I think 
their opinion should prevail. 

I am therefore of opinion that the judgment of the district court should 
simply be affirmed. 


No. 6379. 
GEORGE F. Brotr vs. EaGer, ELLERMAN & Co. 


The Superior District Court has no authority to enjoin a party from bringing a suit 
before any tribunal which has jurisdiction of the suit. 
4 PPEAL from the Superior District Court, parish of Orleans. Haw- 
tA. kins, J. L. A. Sheldon, for plaintiff. .W. W. King, for defendants, 
LronarD, J. The plaintiff complains that the defendants, Eager, El- 
lerman & Co., are annoying and molesting him in the management and 
control of a portion of his property, to wit: the steamer Martha, and he 
has asked for and obtained an injunction restraining them from further 
interference. The particular acts of annoyance and molestation of which 
plaintiff complains are that defendants, who are the lessees of the city 
wharves, have instituted judicial proceedings against him, and will prob- 
ably continue to do so, before a justice of the peace for the collection 
of certain fees and charges, imposed by an ordinance of the city of New 
Orleans, from which he claims his steamer is exempt. 
66 
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The defendants excepted that the Superior District Court was without 
authority to restrain them from prosecuting the claims in question be- 
fore the tribunals having jurisdiction of the amount in controversy. 

We think that this exception should have been maintained. Plaintiff 
has his remedy under article seventy-four of the constitution, giving this 
court appellate jurisdiction in all cases in which the constitutionality or 
legality of any tax, toll, or impost imposed by a municipal corporation 
shall be in contestation, whatever may be the amount thereof. Levy & 
Co. vs. City of Shreveport, 27 An. 620. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the Superior District Court be reversed, and that plaintiff's suit be dis- 
missed at his costs. 


No. 4839. 


Rosa Epstern vs. Mutvat Arp AND BENEVOLENT LIFE INsuRANCE Asso- 
CIATION. 


If a policy of life insurance contain a stipulation that the assured shall pay a cer- 


tain assessment within thirty days from the time that notice is given to him that 
said assessment is due, and that on his failure to pay said assessment, as stipu- 
lated, the policy shall be void, the stipulation will be upheld and enforced. 

If the assured reside out of the city of New Orleans and the notice of the accrued 
assessment in writing is directed to him by the secretary of assurers to such 
address as the assured has left at the office of the secretary and mailed in the 
city of New Orleans, such notice will be held sufficient, and no evidence will be 
admitted to show that the assured did not receive the notice. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
B. R. Forman, for plaintiff and appellant. Ogden & Hill, for de- 
fendants. 

Wyty, J. Plaintiff appeals from the judgment rejecting her demand 
against the defendants for five thousand dollars on a policy of insurance 
taken out on the life of her husband, Lewis Epstein, on the second of 
July, 1872, the assured having died on the twentieth of January, 1873. 
The defense is, the policy was void, because the assured failed to comply 
with a condition precedent. The insurance was for a sum equal to one 
dollar for each enrolled member to the number of five thousand appear- 
ing on the books of the association in class “A” at the date of the death 
of the assured. By a clause of the policy it was stipulated that the 
assured “agrees to pay into the treasury at the office of the association 
in the city of New Orleans one dollar and twenty-five cents upon the 
death of a member enrolled in class “A” of the association within thirty 


days after” notice * * *; should the party whose life is hereby in- 
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sured reside out of New Orleans, then he shall be notified by written 
notice deposited in the postoffice in the city of New Orleans addressed 
to such address as has been left in writing at the office of the associa- 
tion with the secretary.” 

The policy also declares it to be a condition precedent that if the as- 
sured should fail to pay the assessment called for upon the decease of a 
member of the class “A” within the time mentioned “this policy shall 
become null and void.” It is shown that a call was made on the tenth of 
December, 1872, on account of the death of a member of class “A,” and 
that written notice thereof was deposited by the secretary of the associ- 
ation in the postoffice on the eleventh of December, 1872, in a letter ad- 
dressed to the assured at Summit, Mississippi, the address left by him 
with the said secretary; and no payment was made in response to said 
call. Plaintiff has adduced evidence showing that the assured never 
received the notice. That may be true and still the policy become void, 
because the secretary complied with the terms of the contract when he 
deposited notice of the call in the postoffice. Plaintiff complains that 
the evidence of the secretary is inconclusive, but we find it sufficient and 
satisfactory. The policy became void by the terms thereof when the 
assured failed to pay after thirty days from the day the said notice was 
deposited in the postoffice by the secretary of the association, and this 
occurred prior to the death of the assured. 

The view taken may seem harsh, but it is our duty to give effect to 
the stipulations of the contract which the parties voluntarily entered 
into. 

Judgment affirmed. 


No. 5705. 


J. A. Donnatty & Son vs. THE MercHants’ Mvutvat Insurance Com- 
PANY. 


An implied warranty of seaworthiness enters into every policy of insurance on ves- 
sels or on freight. Thus, when the owners of a vessel insure freight and the 
vessel is lost, the insurers may resist the payment of the sum for which the 
freight has been insured, on the ground that the vessel was unseaworthy. 

If the insurers have received the payment of premium on some specific amount in- 
dorsed on the policy as the amount insured for, they will be liable for that 
amount. 


PPEAL from the Superior District Court, parish of Orleans. Haw- 

kins, J. George L. Bright, for the plaintiffs. A. &. W. Voorhies, for 
defendants. 

Morea, J. Plaintiffs effected insurance with the defendant company 
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on fifty-five per cent of the amount of freight on staves, timber, or lum- 
ber loaded on flats or barges by them, or for their account, navigating 
on the Mississippi river between Cairo and New Orleans. On this policy 
is indorsed, July 14, 1873, fifty-five per cent on freight to amount of 
$2310, flat No.41. The flat No. 41 started on a voyage from Columbus, 
Kentucky, to New Orleans on the tenth of July, 1873. On the night of 
the thirteenth of July she grounded about eight miles below Helena, 
Arkansas. She became a total loss; plaintiffs’ freight was not earned, 
and they seek to recover from the defendants the amount which they 
say is covered by their policy. The cargo was abandoned by the owners 
thereof to the defendants and to the Sun Insurance Company, in whose 
offices itis insured. Plaintiffs claim from the defendants, in addition to 
the amount of their insurance, seventy-three dollars, the value of a check- 
line used by them in work done on the flat after it came under their con- 
trol. 

The defendants do not dispute the entry on the policy, but they say 
that plaintiffs failed to give notice of the loss as required by law and by 
the policy, and to furnish preliminary proof in due time. They also say 
that the boat was unseaworthy in several respects, and more especially 
in not having an anchor on board. 

The defendants complain of the judgment of the district court, which 
was against them, and they say that it is erroneous: 

First—In condemning them to pay the value of the check-line. 

Second—In rejecting their defense of unseaworthiness, both as re- 
gards the matter of the anchor, and the incompetency, negligence, and 
ill-conduct of the officers of the barge.. 

Third—That the policy sued on is not a valued policy, and that plain- 
tiffs have failed to prove the amount or value of the freight. 

First—The check-line was not insured. But it was used in working 
the flat, and with the view of saving the cargo, which was partly insured 
in the defendants’ company. The use of the line was proved. Also, that 
it was not returned. The value is also established. As it was used in 
the defendants’ service, they should pay for it; not because it was in- 
sured, but because it was appropriated to their use and for their benefit. 

Second—In every policy there is an implied warranty of seaworthi- 
ness, and this is a condition precedent on the part of the insured. 8 
Peters, 557. Whether the equipment of a vessel is sufficient to fulfill 
the warranty, must depend upon the nature of the voyage proposed. 8 
Peters, 557. 

The evidence satisfies us that it is not usual for flats used on the Mis- 
sissippi river to carry anchors, and that an anchor is not, therefore, to 
make them seaworthy. Neither do we think that there was such in- 
competency, negligence, or ill-conduct of the officers of the vessel as 
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would vitiate the policy. There is no evidence that the boat was badly 
navigated. The next morning after she grounded the captain went to 
Helena, about eight miles off, to procure assistance, in the hope that he 
could get a steamer to pull her off. This it was proper for him to do. 
While absent she sank. The loss we attribute to the dangers of naviga- 
tion. 

Third—By the policy freight is insured to the amount of $2310, and 
on the same day the above entry was made freight to the amount of 
$1270 was indorsed on the policy, and the premium thereon was paid. 
This, we think, fixes the amount which the company contracted to pay 
in case of loss. 
Judgment affirmed. 





No. 4977. 


W. H. VREDENBURGH vs. Lacan & MAackIson. 










A commercial firm can not be held liable on a promissory note signed with the firm 
name, when it is shown that the note was signed by’ one of the partners without 
the knowledge of the other partner, in a matter out of the usual course of the 
business of the firm, and was received by the plaintiff with knowledge of the 

fact that the note was accommodation paper. 
























PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
J. L. Tissot, for plaintiff. B. Egan, for defendants and appellants. 
HowE.1, J. The defendants have appealed from a judgment against 
them for the amount of three promissory notes made by the firm to the 
order of plaintiff. The defense by Lagan, one of the firm, is that he did 
not sign said notes, nor were they made in the course of his business or 
with his consent or by his authority; and plaintiff had admitted that he 
had no claim against this respondent. The defense by the other partner 
is a general denial. Pending the appeal, the defendants were declared 
bankrupts and their assignee made a a party. 

The evidence sustains the defense set up by Lagan. It is shown that 
the note for which the three in suit were given in renewal was made for 
the accommodation of the party from whom plaintiff obtained it, and to 
the knowledge of plaintiff when he obtained it; that it was out of the 
usual business of the defendants, and unknown to Lagan until after the 
execution of the three notes in suit. Under these circumstances, Lagan 
should not be held liable. 

It is therefore ordered that the judgment appealed from be reversed 

.as to M. D. Lagan, and that there be judgment in his favor with his 
costs, and that in other respects the judgment be affirmed. 
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No. 5306. 


LALANCE GRosJEAN MANUFACTURING Company vs. GrorGE G. WotFF & 
LEvI. 
The resolutory condition is peculiar to the civil law and does not enter into a con- 
tract made in the State of New York. 
A vendor, even if the sale include the resolutory condition, can not, after the goods 


he has sold have been seized by the sheriff under an execution, sequester the 
goods and divest the sheriff's possession. 


PPEAL from the Sixth District Court, parish of Orleans. Saucier, J. 
Breaux, Fenner & Hall, for plaintiff and appellant. Labatt, Aroni & 
Clinton, for intervenor and appellees. 

Howet1, J. The plaintiff, a corporation in the city of New York, sold. 
and delivered, in August, 1873, in said city, to George G. Wolff & Levi, a 
firm domiciled in New Orleans, certain goods and wares on four months 
credit, and, upon failure of payment, caused the said goods to be seques- 
tered on the second March, 1874, and sued to dissolve the sale for that 
cause. The said goods, with all others belonging to the defendants, were 
then in the hands of the civil sheriff of Orleans, under a jieri facias is- 
sued in the suit of A. Hoffnung vs. George G. Wolff & Levi, No. 5428 
of the docket of said Sixth District Court, and the sale was actually in 
progress, though these goods were at the time unsold. 

A. Hoffnung intervened to maintain the effect of his seizure and resist 
the demand of the plaintiff. From a judgment in favor of the defendants 
and intervenor the plaintiff appealed. 

The first question presented is, has the plaintiff the right to enforce 
the resolutory condition; and, secondly, did the seizure, under execution 
by a third party, defeat that right ? 

The sale by plaintiff to defendants was made in the State of New York, 
where the common law prevails, while the dissolving condition is peculiar 
to the civil law. In the case of Johnson vs. Bloodworth, 12 An. 699, it 
was said: “Slaves bought in other States of the Union are not bought 
subject to the dissolving condition, which is peculiar to the civil law.” 
(See p. 702.) It is fair to say that the resolutory condition, as announced 
in article 2046 of the Revised Civil Code, was not implied in the contract 
between plaintiff and defendants in New York. 

But, if we be mistaken in the position that this is a New-York contract, 
we think the effect of the seizure under execution and the possession of 
the movables by the law officer precluded the exercise of that right. This 
divestiture of possession was not the act of the debtors, who may proba- 
bly have had no power to do an act to the prejudice of any rights of their 
creditors; but it was the act of the law, and the only right of the debtors 
or other creditors to change that possession, so as to again obtain 
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control of the property, was to pay the judgment under which the 
seizure was made. Those having a right to or upon the property supe- 
rior to that of the seizing creditor might have made opposition in proper 
form to the sale or set up a claim to the proceeds of the sale. The plain- 
tiff has no privilege on the property. The rights to and upon movable 
property are subject to rules different from those relating to immovables, 
and by such rules the right to pursue movables out of the possession of 
the purchaser is accorded by statute in certain specified cases. The right 
to enforce the resolutory condition is not made one of these cases. The 
interests of commerce make some such difference necessary, and the busi- 
ness community would feel much alarm at the doctrine that any vendor 
could dissolve the sale of merchandise found in the hands of a second or 
third vendee. On either hypothesis plaintiff must fail. 
Judgment affirmed. 





LEONARD, J., concurring. I concur in the decree only on the first 
ground stated in the opinion of the court, namely, that the contract of 
sale was made in New York, and that the resolutory condition was not 
implied in it. The law governing the dissolving condition is not, there- 
fore, before court. It is not in the case, under the facts as we have 
found them. 


No. 4670. 
PETER GALLAGHER VS. SOUTHWESTERN EXposITION ASSOCIATION ET AI. 


Where a party lets a job of work to a competent and suitable contractor, and does 
not retain or exercise any control or supervision over the work, he can not be 
held liable to any employee of such contractor for any injury suffered by the 
employee while engaged on said work, on account of the fault of the contractor. 
PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 

tA. J. H. Grover, for plaintiff and appellee. H. N. Ogden, for defend- 

ants. 

Wwty, J. The petition charges, in this case, that the plaintiff, one 
Peter Gallagher, was, on the twenty-sixth day of December, 1871, em- 
ployed by the Southwestern Exposition Company and their contractor, 
or agents, as a laborer to assist in the construction of the building 
known as the Exposition building, and that while in said employ and 
engaged in the duties thereof he was seriously and permanently injured 
by the falling of a wall upon him, through the gross negligence and care- 
lessness of the said company and its agents and contractors. The de- 
fense was a general denial. The case was tried by a jury, who, aftera 
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patient hearing of the somewhat voluminous evidence, returned a ver- 
dict against the said association and Jordan, one of the contractors, in 
solido, for one thousand dollars damages. 

The Exposition Association have alone appealed. 

The evidence shows that plaintiff was employed by William A. Jordan, 
a sub-contractor, and that the work undertaken by Jordan was not un- 
der the supervision of the Southwestern Exposition Association. The 
contract was let out to the lowest bidder, and was awarded to William 
Arms, who sub-contracted with Jérdan. , According to the evidence of 
Shaw, the secretary of the association, who was familiar with all the 
facts, the lots of ground and every thing were put-in possession of the 
contractor, and the association did not undertake to interfere with the 
work in any way. The association had no contract with Jordan what- 
ever. There is no doubt that plaintiff sustained injury, and is entitled 
to damages. Jordan, the sub-contractor, by whom he was employed, 
has not appealed from the judgment against him. The question is, does 
the record present a case entitling the plaintiff to recover against the 
Southwestern Exposition Association, the proprietor for whom the work 
was done? We think not. The case does not fall within the meaning or 
provision of article 2320 of the Revised Code, which provides: “Masters 
and employers are answerable for the damage occasioned by their ser- 
vants and overseers in the exercise of the functions in which they are 
employed; * * * responsibility only attaches when the masters or 
employers, teachers, and artisans might have prevented the act which 
caused the damage, and ‘ave not done it.” 

If the whole work was confided to a capable contractor, and the pro- 
prietor of the ground had no supervision of the work in which plaintiff 
was employed, as seems to be the case, we find no cause to fix liability 
for the damage upon said proprietor, the Southwestern Exposition Asso- 
ciation. How can we say the employer “might have prevented the act 
which caused the damage, and has not done it,” when the record shows 
that the association had no supervisory control of the work conducted by 
Jordan? One can not be charged with fault for an act beyond his con- 
trol. It was the business of the employer in this case to select a suit- 
able and capable person, which was done, and leave the mode of remov- 
ing the wall, and the details of the work to the control of the contractor. 
It was the duty of the latter to complete the building according to con- 
tract and deliver it to the proprietor. As the proprietor could not con- 
trol the action of Jordan, the sub-contractor, in removing the wall which 
caused the damage to plaintiff, the proprietor is not responsible for the 
fault or-‘negligence of Jordan. In the case of Camp vs. the Church War- 
dens of the Church of St. Louis et al., 9 An. 321, where the employer was 
held responsible for damage occasioned by the fault of the contractor, 
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this court based the judgment on the ground that the employer had re- 
served, in the contract, the supervision of the work, and had interfered 
therein. 

Our conclusion is that the judgment against the Southwestern Exposi- 
tion Association is erroneous. 

It is therefore ordered that the judgment herein be annulled so far as 
it relates to appellant, and that plaintiff's demand as to this defendant 
be rejected, with costs of both courts. 


No. 6309. 
StTaTE oF LOUISIANA VS. JOQUINO FLORENZA. 


An indictment for murder is sufficiently precise and specific, which charges that 
the accused did willfully, feloniously, and of his malice aforethought, kill and 
murder the deceased. 

PPEAL from the Superior Criminal Court, parish of Orleans. Steele, 
J. Field, Attorney General, for the State. J. J. E. Planchard, for 
the defendant. 

LEoNnARD, J. The defendant having been convicted of murder, was sen- 
tenced to death, and has appealed. The only questions of law presented 
for our consideration are those set forth in detendant’s motion in arrest 
of judgment, which we transcribe from the record, as follows: 

“ First—The indictment does not describe with any precision with what 

‘accused committed the crime. 

“ Second—Under the broad averment of his killing one certain person, 
without describing which wounds brought about death, and with what 
specific arm said particular wound which caused death was done, said 
indictment can not stand, because the special matter of the whole fact is 
not properly set forth in the indictment with such certainty that the of- 
fense may judicially appear to the court. 

“ Third—All the constituent facts of murder are not distinctly stated, 
nor does it contain a specific description of the offense.” 

The indictment charges that the accused did willfully, feloniously, and 
of his malice aforethought kill and murder one Marie Louise. This, by 
the express provisions of our law, is sufficient. Revised Statutes, sec- 
tion 1048. 

The judgment of the Superior Criminal Court is affirmed. 
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J. H. MitcHeitt, Executor, vs. ABRAHAM LEVI. 


A bill of exception to evidence, on the ground that it seeks to reopen issues that 
have been settled by a previous judgment, will not be sustained, except on the 
basis of a plea of res adjudicata. Unless that plea has been specially made the 
evidence will be admitted. 

Where a debtor puts notes due him by a third party into the hands of his creditor, 
as collateral security, and the creditor, with the consent of debtor, delays action 

‘on the notes until the maker of them becomes bankrupt, the loss must fall on the 

debtor. 
PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
John Ray, for appellant. Race, Foster & Merrick, for appellee. 

Moraan, J. John Liles owed A. Levi $7861 27, for which amount Levi 
had obtained judgment. Liles died, and Mitchell was appointed dative 
testamentary executor of his will. Levi called upon the executor for an 
account, which he was ordered to present, and which he did present. In 
the petition accompanying the account Mitchell denied that the estate 
which he represented was indebted to Levi. He alleged that Liles had 
delivered to Levi two notes due to him (Liles) by one William Hogan, of 
five thousand dollars each, as security for the payment of the debt due 
by him to Levi; that Levi obtained judgment upon these notes in his 
own name, and granted a stay of execution thereon; that these notes 
exceeded by three thousand dollars the sum due by Liles to Levi. 

No judgment was asked against Levi for the balance alleged to be due 
to the estate. 

Levi answered the petition which accompanied the account. He 
averred that the Hogan notes were left with him as collateral security by 
Liles for the amount due by him; that he retained the notes until he 
placed them in the hands of an attorney for collection, with instructions 
that if Liles paid what he owed the notes of Hogan were to be returned 
to Liles; that Liles confessed judgment in favor of Levi, and requested 
the attorney to sue Hogan in Levi’s name, so that the money he would 
receive from Hogan would assist him in paying Levi; that he, Levi, never 
received any thing from Hogan; that Hogan, subsequent to the judgment 
against him, and shortly after the first payment thereon became due, 
went into bankruptcy, and that the judgment against him is worthless. 

Upon these issues the case was tried in the parish court of Ouachita. 
The judge dismissed the opposition of Levi, on the ground that he had not 
used proper diligence to collect the Hogan judgment, and reserved the 
right of the administrator of the succession of Liles to recover from 
Levi the difference between the amount of the judgment, interest, and 
costs which he obtained against John Liles in his life-time and the, 
amount of the judgment, interest, and costs which he had obtained 
against William Hogan. 
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On appeal, the judgment of the parish court was affirmed by this 
court. See 24 An. p. 324. 


The object of this suit is to recover from Levi the difference between 
the amount due by Liles to him and the amount due by Hogan to Liles, 
viz.: $3016 70, with eight per cent interest from the twenty-sixth of April, 
1866. 


Defendant admits that in the year 1862, and during the late war, he re- 
ceived from Liles the notes made by William Hogan, but he says that 
one of the notes was past due when they were given to him, and that 
the other about a year thereafter; and he avers that he received them as 
a special favor to Liles, who, with Hogan, went into the Confederate lines, 
while he, Levi, remained within the Federal lines; that when the war 
ended, Liles being indebted to him, and being anxious to obtain an ex- 
tension of time for the payment of his debt, and not wishing to sue his 
neighbor, Hogan, in his own name, desired him, respondent, to institute 
the suit, and to place them in the hands of a certain attorney, who was 
also the attorney for Liles; that the suit was brought in his, respond- 
ent’s, name at the request of Liles, and as a favor to him, at the same 
time that it was to stand as a collateral to secure the payment of the 
debt due by Liles to him, and they were placed under the control of the 
attorney, who appears to have been counsel for all the parties to these 
transactions. He avers that in April, 1866, Hogan, with the consent of 
Liles, confessed judgment in his, respondent’s, favor, with stay of execu- 
tion to the tenth day of March, 1867, 1868, 1869, respectively, which was 
nearly the terms of the judgment rendered in favor of the respondent 
against Liles, and that whatever indulgence was granted by him to 
Hogan was granted with the consent of Liles; he avers that on the thir- 
teenth of March, 1868, Hogan having neglected to pay, execution issued 
against him, and his estate was seized, but that on the eleventh of April, 
following, he went into bankruptcy, and was subsequently declared a 
bankrupt; that upon his schedule he valued his real estate at $6710, and 
the notes due him at $206 70, his furniture at $73, his horses, mules, and 
cows at $760, and farming implements at $134; that the lands sold for 
$2000 and the cattle for $250, the whole of the proceeds being consumed 
in costs and charges, not even leaving enough behind to pay the taxes, 
much less Hogan’s ordinary creditors, and that he, respondent, had no 
power to prevent these proceedings in bankruptcy. He avers that, ad- 
mitting his agency and responsibility thereunder (which he denies), at no 
time since the close of the war was Hogan’s property of sufficient value 
to pay his debt to Liles and the privileges resting upon it, and he says 
that the allowance of credit already made to Liles’s estate, and against 
him, is greater than the value of any property, rights, or credits of 
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Hogan which could have been made available toward the payment of the 
debt due by Liles to him. 

Upon this state of pleading the case was tried. From a judgment in 
favor of the defendant plaintiff has appealed. 

On the trial of the case in the district court the defendant offered evi- 
dence in support of the allegations in his answer, and to show that the 
claim of the plaintiff against him was not legal or just, to the introduc- 
tion of which plaintiff objected, on the ground that in the case of the 
succession of Liles all the questions raised in this case, and particularly 
the question as to whether the defendant was indebted to Liles’s estate 
on account of his laches in not collecting the notes due by Hogan and 
held by Levi as collateral, had been decided, and that that question was 
ves judicata between the parties. The district judge permitted the evi- 
dence to be introduced, and the plaintiff reserved his bill of exception. 

The first question to be determined is whether or no the district judge 
erred in allowing this testimony to be received in evidence. It seems to 
us that a simple fact shows the correctness of his ruling. It is that the 
plea was not made. The plea of res judicata is a peremptory plea, and 
may be made at any stage of the proceedings, but it must be pleaded. 
See Hennen’s Digest, vol. 2, p. 1168, No.1. There is no such plea in the 
record. It is true that the objection to the introduction of the testimony 
was based upon the fact that the matters sought t> he investigated had 
already been passed upon, and had obtained the authority of the thing 
adjudged. But reasons, however valid, can not take the place of a plea, 
and it is the plea which, if well made, is the bar to the investigation of 
the subject which is submitted to the judge for his examination and de- 
cision. 

But, if we pass from this point of view to another, it is still evident 
that the district judge ruled correctly. The basis of res judicata isa 
judgment. In the case before us the defendant is sought to be made 
liable for a sum of money. There has never been any judgment against 
him condemning him to pay any sum. If there had been, there would 
have existed no necessity for this suit. In the succession of Liles he 
claimed from the executor the payment of asum of money. The court 
decided that he had no claim, because, acting as the agent of Liles, he 
had caused him damage exceeding the amount of his claim. But no 
judgment was asked against him, and no judgment was rendered against 
him. The right of the succession to proceed against him was reserved, 
but so, also, we apprehend, was the right of defense reserved to the de- 
fendant. In so far as the succession of Liles is concerned, the decision 
that it owes the defendant nothing has become final, but whether the de- 
fendant owes the succession of Liles any thing is a question the right to 
investigate which was reserved, and is the one which we are now to de- 
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termine. Whether he is liable or not depends entirely upon whether he 
was guilty of laches in the exercise of his agency. This is a new suit, 
instituted to make him responsible therefor. And this suit the defendant 
has the same right to defend that the plaintiff had to bring it. 

On the merits, the evidence satisfies us that in the litigation between 
Levi and Hogan Levi acted in the interest of Liles, and that whatever 
he did as regards the judgment obtained against Hogan, and the time 
granted to him, was done with the knowledge and approval of Liles. We 
are also of opinion that at no time after the judgment rendered in favor 
of Levi against Hogan, and before execution issued thereon, would his 
property have produced, under a forced sale, any thing like the sum due 
by Liles to Levi. 

We are also of opinion that Levi did all that it was in his power to do 
to realize the judgment; that the delay granted to Hogan was granted 
with the consent of Liles; that Hogan’s going into bankruptcy was be- 
yond Levi's contro], and that this proceeding on Hogan’s part stopped 
all proceedings against him on the judgment obtained by Levi. We are 
also of the opinion that issuing execution was as far as Levi could go, 
for once the property of Hogan was in possession of the courts of the 
United States, we do not see how the sheriff, to whom the writ of jfieri 
facias issued, could get it back. In Flower vs. McMiken, 2 N. 8. 132, the 
defendant wus held liable because after having issued execution, which 
was returned nulla bona, he failed to issue a ca. sa. But the law at that 
time authorized a party to issue such a writ. Now he has no such right. 
The defendant was there held responsible because he had not exhausted 
the remedies granted by law. Here the remedies were all exhausted. 

We do not dispute the doctrine contended for by plaintiff, and recog- 
nized in Collins vs. Andrews, 6 N. 8. 195, and other authorities, that it is 
the duty of an agent to prove the facts which will discharge him from 
liability, but we think in the case before us that this proof has been 
made: 

First—By the testimony, which shows that whatever the defendant 
here did was done with the knowledge and approval of Liles; 

Second—By the fact that he was stayed in his proceedings by a su- 
perior authority; and 

Third—That at no time after the suit was brought against Hogan 
would his property have sold for enough to pay the debt due by Liles 
to the defendant. 

We do not think that Liles or his succession has suffered any loss by 
reason of Levi’s conduct, and are therefore of opinion that the judgment 
of the district court should be affirmed. 

Judgment affirmed. 

The Chief Justice dissents, and will file his reasons hereafter. 















SUPREME COURT OF LOUISIANA, 





Bogart & Culyer vs. New-Orleans Park. 





No. 5284. 
Bogart & CULYER vs. THE NEW-ORLEANS Park. 


Where a party is employed by the authorized agent of a corporation to do certain 
work, at a stated salary, and it is shown that he has been ready and prepared at 
all times during the term of his engagement to do the work, he is entitled to 
recover the whole amount of his salary, without regard to the amount of work 
he has actually done. 

PPEAL from the Superior District Court, parish of Orleans. Haw- 
kins, J. George L. Bright, for plaintiffs and appellants. Cotton & 

Levy and J. Q. A. Fellows, for defendants. 

LEONARD, J. The plaintiffs are landscape architects and engineers, and 
bring this suit against defendants on a contract for professional services. 

On the fifteenth day of June, 1872, the Board of Commissioners of the 
New-Orleans Park passed the following resolution: 

“ Resolved, That the president of the board be and is hereby author- 
ized to contract with Messrs. Bogart & Culyer, of New York, civil engi- 
neers, and engage their services for one year from June 1, 1872, at a 
salary of five thousand dollars per annum and as additional compensa- 
tion for their services the rate of five per cent on the amount expended 
in the improvement of the New-Orleans Park during said period.” 

In pursuance of this resolution the following contract was entered 
into on the twenty-sixth day of June, 1872: 

“ Under authority of the resolution on the reverse hereof written, A. 
W. Smythe, president of the commissioners of the New-Orleans Park, 
hereby contracts and agrees with and engages Messrs. Bogart & Culyer 
as the engineers and landscape architects for the construction and im- 
provement of the park, under the control of the commissioners for the 
term, at the rate of compensation, and under the condition specified in 
said resolution. 

“ And we, Bogart & Culyer, in consideration of the foregoing promise, 
bind ourselves to do and perform all duties requisite in the premises as 
engineers and landscape architects. 

“As witness our respective hands and seals. 

“ (Signed) A. W. Smythe, President. 
“ BOGART & CULYER, 


“ By John Bogart. 
“Attest: Frank H. WItson. 


* Attest: GEORGE PIERCE.” 


Plaintiffs acknowledge the receipt of twenty-five hundred dollars on 
account of this contract, and now sue to recover the remainder. 

The answer is a general denial. 

It is not urged that the defendants were without authority to enter 
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into this contract, nor that the sum stipulated to be paid to the plain- 
tiffs for their services was in any degree exorbitant or unreasonable. 

The profession of Messrs. Bogart & Culyer is one requiring the highest 
degree of artistic skill and experience. It involves a knowledge of en- 
gineering, of architecture, and of landscape gardening. Mr. Bogart is 
at the head of his profession in this country, having in a great manner 
designed and constructed the Central Park, of New York City, the most 
successful work of the kind in the world. A “study for the improve- 
ment of the City Park of New Orleans,” which is annexed to the tran- 
script, is evidence of his taste and culture. 

It is urged by the defendants that plaintiffs never performed the work 
that was expected of them, and that they failed to furnish certain plans 
which they were directed by the board to prepare. It seems, however, 
that Mr. Bogart spent several weeks in New Orleans, and was constantly 
engaged while here in an examination of the grounds in charge of the 
park commissioners and in the study of all matters pertaining to their 
development and their improvement. The members of the firm held 
themselves in readiness to go to New Orleans whenever their presence 
was desired, and a profitable engagement was declined on account of its 
probable interference with their duties here. There is some evidence 
that they did not do all that was expected of them, but the reason ap- 
pears to have been that the park commissioners failed to perform their 
part of the contract. Dr. Smythe testified as follows: 

“ Question—Did the Board of Park Commissioners ever call upon 
them (Bogart & Culyer) to do any work that they did not do? 

“Answer—No, sir; they did not. 

“ Question—Do you know that Bogart & Culyer have at all times been 
ready to do any thing demanded of them ? 

“Answer—lI believe they were. If we had called upon them, I have 
no doubt but that they would have done so. 

“ Question—Did you have plans that you could work by ? 

“Answer—No; we would have had them if we had requested them. 
The delay was not owing to Messrs. Bogart & Culyer.” 

In view of this testimony from the president of the park commis- 
sioners himself, the officer appointed by the board to contract with 
Messrs. Bogart & Culyer, and under whose superintendence they would 
be expected to act, it is impossible to say that the plaintiffs have been 
guilty of any breach of their contract. The defendants can not well 
contradict their own witness and president. Whether the contract was 
necessary and profitable to the defendants, it is not for us to determine. 
If one should engage the services of an expensive landscape gardener 
at a stated salary per annum, and should afterward discover that he 
could not spare the money to expend in the improvement of his grounds, 
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he would nevertheless be bound to pay the salary that he had stipulated. 
But within the scope of their powers corporations are bound by the same 
laws and held as stringently to their contracts as individuals. If the 
stockholders or the citizens subject to their jurisdiction are injured by 
the acts of their agents, they must look to those agents for redress or 
see that they employ more faithful ones in the future. It is not in the 
power of the courts to relieve them from the effects of contracts which 
were regularly entered into by third persons dealing in good faith with 
their officers. 

It is therefore ordered that the judgment of the Superior District 
Court be reversed, and that the plaintiffs, Bogart & Culyer, recover of 
the defendants, the commissioners of the New-Orleans Park, the sum 
of twenty-five hundred dollars, with five per cent interest from June 1, 
1873, and costs of both courts. 


No. 6252. 
THE StaTE vs. Jose Gruso. 


Where a party is prosecuted for a crime against nature, the declaration made by 
the prosecuting witness about the time he was injured and out of the presence 
of the accused, are hearsay and will not be admitted except merely to corrobo- 
rate the testimony of the witness given on the trial, when that evidence has been 
impeached. 

The fact that the witness made complaints about said time may be proved, but the 
complaints themselves can only be shown in the way of corroboration. 

PPEAL from the Superior Criminal Court, parish of Orleans. Steele, 
J. Trial by jury. Field, Attorney General, for the State. Sambola 

& Ducros, for defendant. 

Howe tt, J. The defendant has appealed from a judgment sentencing 
him to imprisonment at hard labor for life for the crime against nature. 
On the trial a bill of exceptions was taken to the ruling of the court 
permitting the witness, Gaspard, a police officer, to answer the question 
“ What did the prosecuting witness say when he came to the parish 
prison ?” which question was propounded by the State to corroborate 
the testimony of the prosecuting witness, before it was attacked, and 
was objected to on the ground that statements made by the prosecutor 
out of the presence of an accused are simply hearsay evidence, and as 
such inadmissible; the answer was a repetition of what the prosecuting 
witness had testified as to the circumstances or particulars of the trans- 
action. 

We think the court erred. The fact that the party injured made com- 
plaint immediately or soon after may be proven, but the particulars or 
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circumstances narrated can not be given, except to confirm or corroborate 
the testimony of such party when impeached. Such statements, out of 
the presence of the accused, are hearsay, and are admissible at the 
proper time, as corroborative evidence, to show that the injured party 
made them just after the occurrence. 

Such is the rule in prosecutions for rape, (see 3 Greenleaf 213; Wharton 
Am. Crim. Law, vol. —, section 1150; Roscoe Cr. W., section 863), and 
no lighter rule should obtain in the crime in question. 

It is therefore ordered that the judgment appealed from be reversed, 
and the verdict of the jury set aside, and the cause remanded for further 
proceedings according to law. 

Mr. Justice Leonard takes no part in this decree. 


No. 5207. 
Witu1amM BoGet vs. TEvuTONIA NATIONAL Bank. 


The cashier of a bank draws a note to the order of A, who discounts the note at the 
bank and deposits the proceeds of it there. A is a regular customer of the bank, 
and the cashier is his attorney in fact, authorized to transact all his bank busi- 
ness. The note falls due and is not paid. No protest of the note is made. The 
eashier instructs that the amount of the note be charged to A’s account, which 
isdone. A protests against it, but only to the cashier, to no other officer of the 
bank. A’s account after that is balanced several times with the amount of the 
note always standing against him, and he makes no objection toit. After con- 
siderable delay he sues the bank for the amount of the note. 

Held—That he can not recover; that the amount of the note was charged to him by 
order of his authorized agent, and by failing to object to it when his account. 
was so often balanced he acquiesced in the instructions given by his agent, the 
cashier. 

PPEAL from the Fifth District Court, parish of Orleans. Cullom, J. 
C. T. Bemiss, for plaintiff and appellee. Kennard, Howe &: Prentiss. 
for defendants. 

Morgan, J. A note drawn by J. M. Wagner and indorsed by William 
Bogel, for six hundred dollars, was discounted by the Teutonia.Naziqnal 
Bank, and the proceeds, less the discount, were placed to Bogel’s,c¥edit, 
and were used by him. Wagner was the cashiér of the baik ind was, 
also, Bogel’s attorney in fact, authorized to transagt*his bank business, 
When the note fell due neither Wagner nor Begel were in the city. It 
was not protested. Some time after"Wagner a his attention was 
called to the fact, and the amount of theaiote was tharged to Bogel’s ac- 
count. Bogel was a customer-of the bank. “When his account was bal- 
anced he called on the cashier~and -tefi him that there was error in 
charging him with the note in question, and he claimed that he was dis- 
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charged from responsibility thereon because it had not been protested. 
No correction was made of his account, which was several times after- 
ward balanced without objection from him. Eighteen or nineteen 
months after his account was balanced he claimed the amount of the 
note from the bank, and on its refusal to pay instituted this suit to re- 
cover it. 

It is evident that if he succeeds in his effort he will recover from the 
bank six hundred dollars without any consideration therefor, and the 
bank will be without any recourse, for its former cashier, and Bogel’s 
agent, who drew the note and who was responsible to the bark, has left 
the State. 

As Wagner was authorized by Bogel to transact his bank business, he 
was authorized to cause the amount of the note to be charged to Bogel’s 
account, and although Bogel objected to this at the time to Wagner, but 
not to any other officer of the bank, and several times accepted his ac- 
count as balanced by the bank without its being corrected in that par- 
ticular, he must, we think, be held to have acquiesced in the act of his 
agent, which, after all, was only in discharge of a debt which he owed. 

It is therefore ordered, adjudged, and decreed that the judgment of 
the district court be avoided, annulled, and reversed, and that there be 
judgment in favor of the defendants, with costs in both courts. 


Wyty, J., dissenting. Defendant, who was sued for an alleged balance 
of account of $564 76, appeals from the judgment herein in favor of 
plaintiff for said amount. 

The material facts are: Plaintiff kept an account with the defendant 
bank; in July, 1871, he obtained the discount of the note of J. M. Wag- 
ner for six hundred dollars, payable to the order of and indorsed by 
plaintiff, and the account of the latter was credited with the proceeds of 
said note; Wagner was the cashier of the bank; he also held the power 
of attorney of plaintiff; when the note matured in August, 1871, it was 
not protested, because, says one of the witnesses, Wagner was absent 
from the city on business for the bank, and had requested if the note 
matured in his absence and “Bogel was not in the city, to let it lay over 
until his return;” and this witness further stated that at the maturity of 
the note he sent to Bogel’s office and was informed he was absent at 
Jefferson, Texas; Bogel, however, testifies he was in the city at the ma- 
turity of the note, and that Wagner was absent at the time the note was 
discounted, and continued to be absent till after the maturity of the note; 
the note matured August 21, 1871; plantiff’s bank-book was balanced in 
September, 1871, also on the seventeenth of February, 1872, and the said 
note was not charged up; it was charged up when the book was bal- 
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anced in May, 1872, nine months after the maturity of the note; there- 
upon plaintiff went to the cashier and objected to it, because, as he says, 
“he did not owe it; it had not been protested.” The entry of the note 
in the bank-book continued each time it was balanced down to the insti- 
tution of this suit in 1873 without further objection by plaintiff. The 
reason why the note of Wagner, which was indorsed by plaintiff, was 
not protested, and the circumstances in relation to it, are thus stated by 
one of the clerks of the bank who testified in behalf of defendant: 
“Upon consulting the vice-president of the bank, knowing that Mr. 
Wagner held the power of attorney for Bogel and acted as agent, he 
deemed it unnecessary to have it protested, because it would be arranged 
on. the return of Wagner from the North in a month or six weeks. Mr. 
Wagner returned, and I presented him the note saying it had not been 
charged up. He took the note and said nothing further about it and 
placed it in the portfolio, until some six or seven months afterward the 
directors directed an examination to be made of the portfolio of the 
bank and discovered six hundred dollars missing. Having traced the 
matter through all the books and found it was this note Mr. Wagner 
discounted for account of Wm. Bogel, I told Wagner the fact. He went to 
the portfolio and brought out the note. He said it was an omission on his 
part, and should have been charged up at the time to Bogel. This was 
May 23, 1872. I made a note of it, and asked the book-keeper to charge 
it to the account of Bogel, and directed him to send immediately for the 
book of Bogel and have it balanced, with this charge included, and re- 
turn him the note. This was done two days after the note was charged 
up; the book and the documents were returned to Bogel. This book, at 
the request of Bogel, was subsequently balanced in July; again it was 
balanced in the month of September the same year. Bogel went to Eu- 
rope last year in May, and his book was again balanced at his request. 
During the whole time I heard nothing of the note at all until Novem- 
ber, acting cashier of the bank Bogel came in and said he had a claim 
against the bank. This was after Wagner’s departure. Something sur- 
prised, I asked the nature. He told me the note never was protested, 
and he was going to sue the bank for it. This was nineteen months after 
the note was charged up. In the interim I heard nothing-of it. No 
protest from Bogel, and inasmuch as the book was balanced two days 
after it was charged and returned to him, I presumed he acquiesced in 
the settlement. I have heard nothing more about it.” 

The theory of the defense is: The note was an accomodation note; 
that Bogel actually got the money as was intended; that Wagner, in 
directing the note not to be protested and subsequently to be charged 
up to Bogel, acted for Bogel under the power of attorney he held from 
him; that if authorized to give such instruction his act was acquiesced 
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in, or the charging up of the note in the bank-book was acquiesced in 
by Bogel, and impliedly ratified. 

The difficulty is: There is no proof showing the note was an accom- 
modation note, and that Wagner had authority, express and special, to 
act in the manner stated in behalf of Bogel and thereby to bind him. 
When Wagner, nine months after Bogel had been discharged as an in- 
dorser for want of notice of dishonor, directed the note to be charged 
up to Bogel, he did not bind the latter unless he had special authority 
from Bogel to do so, and such authority is not disclosed in the evi- 
dence. Besides, Wagner was not in a position to represent Bogel in this 
matter under the power of attorney he previously held (the extent of 
which is not given in the evidence), because in this instance his individual 
interest was in conflict with his duty as a fiduciary. He was the maker 
of the note, primarily and absolutely bound for its payment, while Bogel 
was an indorser who had been discharged from the obligation, therefore 
when he directed the note to be charged to Bogel he was releasing him- 
self and binding his principal. The act of Wagner, directing the charg- 
ing up of Bogel’s account with the note in question, and the entry when 
Bogel’s bank-book was balanced in May, 1872, showing that Bogel was 
charged with the note nine months after his discharge as an indorser, 
were not acquiesced in and impliedly ratified by Bogel, because the proof 
shows when informed of the entry in the bank-book he went to Wagner, 
the cashier, the proper officer of the bank, and objected to it, saying he 
“did not owe it (meaning the note); it had not been protested.” 

After promptly objecting to the entry of the note when it was first in- 
cluded in balancing his bank-book, Bogel was not bound to repeat his 
objection at subsequent periods when the bank-book was balanced. Nor 
was he bound to discontinue business with the bank in order to preserve 
his rights in the premises. He had been discharged from his obligation 
as an indorser, and there is nothing disclosed in the evidence to justify 
the conclusion that he subsequently incurred liability on account thereof. 

I therefore dissent in this case. 
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. 933—Charles F. Huesman vs. Olivier Broussard and Olivier Brous- 
sard, Jr. 

. 922—State of Louisiana vs. John Toly. 

. 969—A. & M. Heine vs. W. F. Weeks et al., Testamentary Executors. 
. 898—Charles E. Alter vs. Citizens’ Bank et al. 

. 968—Jacob U. Payne vs. Robert H. Littell. 

. 942—State of Louisiana vs. Frank Deralise. 

. 943—-Paul Zylicz vs. Wilson McKerall, Administrator. 
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. 957—Thomas J. Lyons vs. A. Moss & Bro. et al. 

. 959—Mrs. E. J. Rose, Wife, etc., vs. A. L. Hays, Sheriff, et al. 
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. 881—D. O. Bryan, Agent, vs. George McVey. 
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. 879—John Wright & Co. vs. Epperson & Bradley. 
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MONROE. 


tuted, vs. W. O. Garrison and J. J. Dunn, consolidated with 
W. O. Garrison and J. J. Dunn vs. J. H. Jeter et al., and M. 
H. and H. J. Twitchell, substituted. 


. 647—Succession of W. H. Gayle, J. T. Swan et al. vs. Ann L. Gayle, 
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. 611-—Henry Newman vs. Robert W. Taliaferro. Le — wo 


Robert W. Taliaferro vs. Henry Newman. 


. 6835—Succession of D. W. Norsworthy. 

. 689—James Campbell vs. W. L. Richmond, Sheriff, et al. 
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. 666—A. B. Levisee vs. M. Miller et al. 

. 677—Meyer, Weiss & Co. vs. Moch & Weil. 

. 658—L. D. Arick vs. T. J. Moore, Curator. 

. 660—T. J. Anderson vs. Gregg & Ford. 

. 664—J. W. Chatham vs. 8. A. Simpson et al. 

. 678—Procter & Gamble and Richard Perry & Co. vs. E. J. Piggot 


et al. 
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ACTION. 
1. It has often been decided by this court that a judgment creditor is 


not allowed by law to disregard an actual, although a fraudulent 
sale, and seize property held under such a title, but must resort to 
the revocatory action to have the sale set aside by a judicial 
decree. ; 

It is only in purely simulated acts, where, through deeds of transfer 
purely fictitious, having only the semblance of title, parties seek to 
screen property from seizure, under the pretense of sales, that cred- 
itors may seize directly, disregarding mere paper titles utterly void. 

Urban Theurer vs. McGibbon, Allyn & Dubois et al., 29. 


2. One Perault, claiming to be a creditor of the deceased, took a rule 


in the Second District Court of New Orleans upon the executrix to 
show cause why the mortuary proceedings, and all subsequent pro- 
ceedings in the suecession, should not be transferred to the Second 
Judicial District for the parish of Plaquemines, upon various 
grounds. 
The executrix, in limine, excepted to this mode of proceeding, upon 
the ground that the object thereof is to annul judgments already 
rendered. The exception was well taken; this can only be done by 
a direct action. 

Succession of T. B. Lee— On Rule to vacate Proceedings and 

Orders, 23. 


3. The record shows that the plaintiff was entitled to judgment; and 


from the allegations of the intervenors and appellants they are en- 
titled to no relief. They do not allege that defendant owes them any 
specific sum, nor do they seek to recover a judgment. Their peti- 
tion discloses no cause of action. 
Bernhardt Weil vs. John Weil. John M. Sandidge & Co., Inter- 
venors, 241. 


4. In this petitory action the evidence in support of plaintiffs’ title is 








an “ alleged deed in trust,” which has been lust, and of which there 
is no record. In Louisiana this is no title. 
In a petitory action the plaintiff must recover entirely upon the 
strength of his own title, and not upon the weakness of his adver- 
sary’s. 

Marzelie E. Marsh and Husband vs. Julius Sevin and Louis 
Boniol, 326. 


oe 


ACTION—Continued. 

5. This is a suit against the principal and surety on an appeal bond, in 
which plaintiff claims damages against both principal and surety for 
upward of one thousand dollars, the judgment as to the surety to 
be satisfied upon the payment of six hundred dollars, the amount of 
the bond. 

There is not in this case an improper cumulation of distinct causes of 
action against different defendants. The cause of action as against 
the original defendant is the damage suffered by plaintiff by reason of 
her being deprived of her property. As against the other defend- 
ant, the cause of action is the bond which was given to respond to 
the value taxed in said bond, of the property of which she had been 
deprived the use. 

There is no force in the defendants’ plea that plaintiff, having obtained 
a writ of distringas, about the propriety of which a dispute is still 
pending, can not proceed in an action for damages and on the appeal 
bond; that one of two remedies was subject to her choice, but that 
she can not avail herself of both. Judgment was given against the 
original defendant for illegal detention of property. Said judgment, 
to effect the suspension of which the bond was given, was affirmed. 
Execution issued thereon, and the sheriff returned the writ unsatis- 
fied. The surety’s liability then attached. 

It is contended that the value of the property is not established, and 
therefore that the action must fail. But the value of the property 
was fixed in the bond, and this is sufficient. 

Mary E. Pradat, Widow A. W. Norcross, vs. Margaret C. Legare 
and John C. Legare, 337. 

6. An action can only be brought by one having a real and actual inter- 
est which he pursues, but as soon as that interest arises he may 
bring his action. 

The defendants’ counsel in this case properly say that plaintiffs come 
into court suing and appearing for the benefit of whom it may con- 
cern; they do not allege that defendants have caused them damage, 
but allege at the same time that they have sued their consignees, 
Smith & McKenna, for the value of the soap shipped to them. If 
Smith & McKenna are liable for the full value of the soap, notwith- 
standing the damage, then the loss resulting from such damage 
must fall upon Smith & McKenna, and plaintiffs, by their own alle- 
gations having no interest in it, have no right of action for its 
recovery. ‘ 

Leberman & Co. vs. New Orleans, Florida, and Havana Steam- 
ship Company et al., 412. 

7. Nothing in the record shows that Guilfont was authorized to insti- 

tute this action. The warrants suéd upon were transferable by de- 





ACTION—Continued. 
livery. They are in the nature of a promissory note or bill of ex- 
change, and it has been held that. the payee of a note who has in- 
dorsed it can not maintain any action on it, even for the use of his 
indorsee. 
A, P. Guilfont for the Use of, etc., vs. the Parish of Ascension, 
413. 
8. This is an action to annul a sale and transfer of a large and valuable 
lot of goods made, as alleged, by Constant H. Zimmerman, who, in 
a condition of insolvency, passed over to the defendant said goods 
and effects for the purpose of fraudulently giving him and others, of 
the insolvent’s creditors, an undue advantage over plaintiff and 
others to whom he was also largely indebted. 

It seems clear that the plaintiff does not occupy a position which en- 
ables her to institute this action. Her own debt is unliquidated. 
The alleged fraudulent vendor and transferrer, C. H. Zimmerman, is 
not made a party; it is not alleged in the petition that there is not 
property enough of the debtor left to pay the plaintiff's claim. 

Mrs. P. Zirvmerman vs. D. M. Fitch, 454. 
9. The plaintiff, authorized by an act of the Legislature to bring this 
action, sues the State of Louisiana for services alleged to have been 
rendered by him to the State as an auctioneer. But the sixth section 
of act No. 81 of the acts of 1872, referred to in the plaintiff’s peti- 
tion as conferring authority upon the Auditor and Treasurer to em- 
ploy an auctioneer at the expense of the State to make sale of the 
bonds in question, does not confer such power; but, on the contrary, 
specially directs that the Auditor and Treasurer themselves shall 
offer such bonds at public auction, from day to day, to the highest 
bidder. The plaintiff is not an auctioneer, nor is it alleged. He has 

shown no cause of action. 
Charles T. Estlin vs. State of Louisiana, 527. 


10. The judge a quo correctly sustained the defendant’s exceptions, that 
the plaintiff has shown no cause of action, and that, if he has any 
right in the premises sold, he must proceed by the hypothecary 
action against the property and not by rule against the purchaser. 

It appears that the plaintiff's mortgage is a judicial mortgage, and if 
the defendant’s mortgage was not superior in rank, the plaintiff's 
remedy was to claim the proceeds by third opposition, or subse- 
quently by the hypothecary action. It is only when there exist 
privileges or special mortgages which are preferred to the judgment 
creditor that the purchaser shall retain the portion of the price 
necessary to discharge said prior special mortgages or privileges. 

O. P. Alford vs. Manuel A. Montejo et al., 593. 








968 INDEX. 


ACTION—Continued. 


11. 


The present suits are to recover the damages,which plaintiffs failed 
tq recover in a former suit, and the demands are renewed on the 
ground that defendant swore falsely when interrogated on facts 
and articles in the former suits. There would be no end to litiga- 
tion if such suits were countenanced. The petitions show no cause 

of action. - 
A, L. Gusman vs. Mrs. Zulmé E. Hearsey{and Husband; and 
Zoé A. Gusman, Wife of George Garig, vs. the Same. Con- 

, solidated, 709. 


12. The judge a quo evidently érred in dismissing, as showing no cause 


of action, the intervention and third opposition in which the inter- 
venor alleged she had the first mortgage on thefproperty seized by 
plaintiff, praying that her mortgage-debt be recognized, and that 
the same be paid by preference out of the proceeds of the sale, and 
that the sheriff be directed to retain the proceedsfof the sale sub- 
ject to the further order of the court. The case{must be remanded. 

Mutual.National Bank of New Orleans vs, A. Miltenberger & Co. 

et al., 721. 


13. The plaintiffs have authority to prosecute this suit. They sue in 





behalf of the schools and the inhabitants of the parish, and derive 
their authority from act No. 121 of 1861. 

This is an ordinary action to dissolve a sale and recover rents, and de- 
fendants are duly cited. The portion of the petition in the nature 
of a rule to show cause was not acted on. 

There is a cause of action fully set out. The demand to dissolve is 
one well known to our bar. 

This is not an action of rescission, and is not in the cases provided for 
as contemplated by the article 1912 R. C. C. 

The action for a dissolution, when a suit is necessary to enforce the 
resolutory condition, is a putting in mora, as it may be met by pay- 
ing the price, and the judge may even grant a delay for such a pur- 
pose. 

When the purchaser fails to comply. with his engagements, the resolu- 
tory condition implied in all commutation contracts takes effect, and 
the seller has the right t> sue for a dissolution of the sale. 

The defense that, because the notes given as evidence of the price are 
prescribed, the action to dissolve is also prescribed, can not be con- 
sidered as well founded. 

The resolutory action is prescribed only by ten years, and the prescrip- 
tion of notes given as evidence of the price does not affect that right 
of action, the right to dissolve not being an accessory to but differ- 
ent from the right to enforce the payment of the price, having its 
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ACTION—Continued. 
origin in the failure to pay the price, and resting on the principle of 
justice that the vendee should not retain both the thing and the 
price. 

A restitution in integrum must be made. The vendor vie the por- 
tion of the price paid, with interest from the date of payment, an@ 
the vendee returns the thing with its revenues. 

The judge a quo properly allowed compensation for improvements .to 
offset rents pro tanto, but erred in allowing interest on the rents, as 
it was not asked for. As considerable time has elapsed since the de- 
lay up to which the judge a quo allowed rent, this court will give the 
rent up to the date of delivery of the property. 

School Directors, etc., vs. R. K. Anderson, Administrator, et al, 
739. 

See Damaaces, No. 1—Frangois Gonthier vs. New Orleans, Jackson, 
and Great Northern Railroad Co., 67. 

SEE ADMINISTRATOR, No. 1—Ford vs. Kiltredge, 113. 

See Lease, No. 3, State vs. Taylor, 460. ‘ 

SEs Bonps (RELEASE)—Bee & Co. vs. Carlin & Leslie, 648. 

SrE Corporation, No. 5—New Orleans Bank vs. Wells et al., 736. 


ADMINISTRATOR. 


1. The defendant pleads that plaintiffs claim has not been recognized 
by any court, and that individual creditors can not sue a discharged 
administrator to render him liable on his bond, at least not until he 
has rendered an account. This court can not indorse these views of 
the law. No one ean take advantage of his own laches or tort; itis 
this neglect or dereliction of duty which gives the right of.a per- 
sonal action against the administrator. 

Mrs. Anne Ford vs. Mrs. Anne Kittredge, 113. 

2. The administrator excepted to the rule on him to show cause why 
he should not be dismissed for not filing a full account as ordered 
by the court, and averred that the action for removal must be insti- 
tuted by petition and citation as required by law. The court below 
overruled the exception and dismissed the administrator on the 
second day after the rule was taken. 

This was irregular, and in violation of articles 1017 and 1018 ‘of the 
Code of Practice. The account of the administrator, if not full and 
accurate, should have been opposed and overruled in the usua’ 
manner. If there was a cause for the removal of the administra- 
tor, it should have been effected in the form prescribed by law. 

Succession of Meredith Calhoun, 323. 

3. Labit, being appointed public administrator of the succession of 

Cabrol, caused, through judicial proceedings, the dative testamen- 
68 
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ADMINISTRATOR—Continued. 
tary executor of Cabrol to be removed, and was appointed in his 
place in virtue of his office. Subsequently, Wise was appointed 
public administrator in lieu of Labit, and applied to be recognized 
administrator, vice Labit, in virtue of his office of public adminis- 

_ trator, and the court granted his demand. There was no error on 
the part of the judge a quo. It was by virtue of his office of public 
administrator that Labit had the appointment of dative executor of 
the estate, and when he was removed from the office his successor 

"was properly appointed dative executor of the succession. 

Succession of Pierre Cabrol, 602. 

. Accase is here presented which makes it the duty of this court to 
enforce the law in relation to the obligations and liabilities of ad- 
ministrators. It is essential to the rights of all persons interested 
in successions, whether heirs or creditors, that the weighty and re- 
sponsible duties of administrators should be, as the law emphati- 
cally demands, well and faithfully performed. They are expected 
and intended to be faithful agents, regarding strictly what the law 
requires of them and conformihbg in all their proceedings to its pro- 
visions, not speculators and spoliators looking to their own ag- 
grandizement, reckless of the injury and ruin of those whose 
interests they have under their control. A sufficient showing has 
been made in behalf of the plaintiff in this case to grant the prayer 
of her petition for the removal of the administrator. 

Mary Travis, Tutrix, Individually, vs. W. T. Insley, Administra- 
tor, 784. 

.. This suit was instituted in the probate court of Bienville parish to 
have the administrator of a succession removed from his trust, if 
he failed to give new security. An exception to the jurisdiction of 
the court ratione persone and ratione materic was sustained. It 
was an error. It is manifest that the probate court which appointed 
the administrator could alone remove him, and that the present suit 
is purely probate in its character. 

D. H. Sheppard vs. L. G. Barron, Administrator, 799. 

The causes alleged are not grounds for the removal of an adminis- 
trator. If the administrator is derelict in his duty in filing an ac- 
count, he may be ordered to do so, and if he disobey the order of 

-.. the court, the creditor may demand his removal. 

af the administrator’s bondsman becomes insolvent, the creditor may 
require other surety to be given, and if the administrator fail to 
comply with the order of the court, that will constitute a cause for 
removal. But nothing of the kind appears in this case. 

Succession of Jephthah H. Head. Application to compel the Ad- 
ministrator to render Account, and to remove Him, 800. 
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7. The costs for which an appellant must give bond to secure a devol- 
utive appeal, are the costs of both the inferior court and those of 
appeal. . 

M. Gillis vs. B. E..Carter et al. J. Byrne et al., Intervenors, 805. 


8. The motion filed on the trial of this suit to dismiss the opposition 
on the ground that the account of the public administrator had been 
homologated, and the opposition had been dismissed, can not be 
maintained. It is sufficient to say that the judgment dismissing 
the opposition and homologating the account was appealed from, 
and reversed by this court. 


As to the other point, that the term of the office of the public admin- 
istrator had expired, it is equally untenable. It is repugnant to 
reason and to justice to suppose, that one who administers a suc- 
cession by virtue of his office of public administrator, can escape 
responsibility for his maladministration, because he no longer holds 
the office of public administrator; and whether or not his successor 
in the office of public administrator should have been a party to 
this suit, as prayed for by opponent, it is clear that Vaughn, the 
former administrator, was before the court for all the purposes of 
this suit. 


The judge a quo erred in permitting the filing of an answer to the op- 
position by another creditor, and after the case had been fixed for 
trial. Replications are not allowed in pleading in this State. The 
opposition is in the nature of an answer, and no answer to that 
should have been allowed, much less by another creditor, and after 
the case had been fixed for trial. , 

Succession of E. P. Overby. Final Account of Public Adrinis- 
trator. Opposition of ¥. D. Duckworth, 820. 


9. The object of this action is to make Smith accept or renounce the 
succession of his daughter. It appears that before citation was 
served on him, he had caused an inventory to be taken and had 
qualified as administrator of the succession of his daughter. Hence 
the object of this suit was attained. The fact that, after inventory 
was taken, Smith attended to the store of the deceased before qual- 
ifying as administrator, did not affect the issues presented by plain- 
tiff in his petition. The defendant had applied for appointment as 
administrator upon giving bond. He was appointed, and he has 
accepted the succession with benefit of inventory. Whether or not 
he has done acts which make him individually liable for the debts of 
the succession, is a question for another proceeding. 

E. H. Cole, Administrator, vs. Heirs of Sarah A. Reddick, 843. 
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Sere Succession, Ne. 10—Succession of Anderson. On Rule for Sale 
of Property, 335. 

SEE Succession, No. 14—Succession of Plantevignes, 562, 

SEE PartTNERSHIP Nc. 3—Guilbeau vs. Melancon, 627. 

SrxE Practice, No. 13—Tertrou ve. Comeau, 633. 

SEE Succession, No. 18—Succession of Fontelieu, 638. 

Sree ApprEat, No. 35—Anderson, Administrator, vs. Smith, Admin- 
istrator, 649. 

SEE Succession, Nc. 21—Morgan vs. Locke, 806. 


AGENT AND PRINCIPAL. 


1. On the thirty-first of January, 1870, the plaintiff'received from Bruce, 
Simpson & Co., merchants of Liverpool, a telegraphic dispatch offer- 
ing for sale five hundred bales of good middling cotton at a certain 
price per pound, and offering to hold the same if covered by a 
proper margin. The plaintiff thereupon communicated the dispatch 
to several parties, to wit: W. A. Johnson, Hugh Allison & Co., R. L. 
Adams & Son, and L. N. Lane, who severally agreed to take each 
one-fourth of the cotton, and éach deposited in the hands of the 
plaintiff a margin of ten dollars per bale on his share. Plaintiff 
promptly notified Bruce, Simpson & Co. of the acceptance of their 
offer, and remitted to them the several sums put up by the defend- 
ants as margins. The order was filled in accordance with the agree- 
ment, and the cotton was held by Bruce, Simpson & Co. in the name 
of the plaintiff. In March, 1870, Lane ordered his share of the cot- 
ton to be sold, which was done, resulting in a loss which he paid to 
plaintiff. ; 

The defendants continued to hold their cotton until July, 1870, when, 

_ the price of the article having declined to a point which rendered 
the original margin an insufficient security, Bruce, Simpson & Co. 
telegraphed the plaintiff for additional margin. This demand was 
communicated to defendants, who refused to comply, whereupon 
Bruce, Simpson & Co. sold, also at a loss, which plaintiff paid for, 
and for the loss he sues the defendants, each for a specified sum, 
with interest at eight per cent from the fourteenth of November, 
1870. 

The attitude in which the plaintiff stood in this transaction seems to 
have been that of the common agent of two principals, foreign as 
regards each other. He is therefore responsible to each in his capa- 
city as agent. 

There were none of the elements of partnership between the several 
parties who bought the five hundred bales of cotton. It was nota 
joint adventure between the parties, as the evidence shows. Each 
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AGENT AND PRINCIPAL—Continued. 


party could dispose of his share without consulting the others. 
Each contracted for himself, and intended in no manner to be bound 
for more than his share, which he might sell at will without affecting 
the rights of the other parties or being controlled by them. 

The defense, on the whole, has no force, and the judgment of the court 
@ qua against defendants is affirmed, with a modification in the rate 
of interest allowed, which must be reduced from eight per cent to 
five per cent. A. Bower vs. W. A. Johnson et al., 9. 


2. The defendants, being only trustees or agents for the persons own- 


ing the steamer Katie, are not in a position to stand in judgment for 
the owners of the boat. If there has been a dereliction of duty on 
the part of the trustees, the plaintiff, it would seem, occupies the 
rather anomalous attitude of suing others for a neglect of duty for 
which he is equally culpable himself as co-agent or trustee. 

Temple S. Coons vs. John W. Cannon et al., 13. 


3. The plaintiff sues on a draft drawn by H. H. Bein in New Orleans, 


on the defendants, alleging that the said Bein was the agent of de- 
fendants to purchase cotton in Camden, Arkansas, ship it to them 
and draw on them for the purchase price, and that said draft was 
drawn in the course of such operations, as many others had been 
which were duly honored, but payment of this was refused. 
The draft in suit is not shown to have been drawn on any shipment of 
cotton, or accompanied by any bill of lading, which were the con- 
ditions upon which drafts were to be drawn and honored. 
The plaintiff has failed to show any authority in Bein to draw this 
draft, which was drawn in New Orleans, and not from the point 
where the transactions had previously been conducted. 

C. E. Phillips vs. Blakemore Brothers & Co., 88. 


4. This is a suit against defendant for the value of certain mules which 


her husband is alleged to have bought on her behalf and as her 
authorized agent. As the mules were delivered on her plantation, 
some seven of which were seen there just before the institution of 
this suit, and as the testimony is not contradicted that the mules 
were bought for defendant’s plantation, and as the authority of her 
husband to contract for her is established, she must be held to per- 
form the obligations assumed for her by her agent. 
S. W. Davis vs. Mrs. N. P. Williams, 298. 


5. The principle, often decided, that one for whom a contract is made 








is presumed to have ratified it unless he repudiates it, applies to prin- 
cipals—to the parties to be bound ; but it can have no application to 
joint agents as to the ratification of the separate act of one by the 
other. It is their acts and not their non-action which can bind their 
principals. , Penn vs. Evans, 576. 
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6. If plaintiff acquired the notes sued upon in pledge for his clients, 


the creditors of Penn, to whose order they were drawn and by whom 
they were indorsed, he did so with the full knowledge of the defect- 
ive title which the defendant, the drawer of the notes, received to the 
land, in consideration of which the notes were given ; and his knowl- 
edge was the knowledge of his clients. Failure of consideration,. 
which is pleaded, is clearly shown. 


There is no'demand in reconvention in the pleadings, although urged 
in counsel’s brief, for the cash part of the price of the land paid by 
defendant to Penn. Besides, Penn has not been cited. If the plain- 
tiff has authority from Penn to.sue on the notes, that does not give 
him authority to represent Penn in the demand to recover the cash 
part of the price of the land which was paid to Penn at the time of 
the sale. A. C. Dumartrait, Use of, etc., vs. Wm. P. Kemper, 620. 


7. The cashier of a bank draws a note to the order of A, who discounts 


the note at the bank and deposits the proceeds of it there. A is a. 
regular customer of the bank, and the cashier is his attorney in fact, 
authorized to transact all his bank business. The note falls due and 
is not paid. No protest of the note is made. The cashier instructs 
that the amount of the note be charged to A’s account, which is 
done. A protests against it, but only to the cashier, to no other offi- 
cer of the bank. A’s account after that is balanced several times 
with the amount of the note always standing against him, and he 
makes no objection to it. After considerable delay he sues the bank 
for the amount of the note. 


Held—That he can not recover; that the amount of the note was: 


charged to him by order of his authorized agent, and by failing to 
object to it when his account was so often balanced he acquiesced in. 
the instructions given by his agent, the cashier. 

William Bogel vs. Teutonia National Bank, 953. 


SEE PROTEST AND Notice, No. 1—Neeley vs. Airey & Co., 123. 
See Eviwencr, No. 8—Barrow & Pope vs. Brown, 459. 


APPEAL. 
1. The limitation for taking an appeal fixed in article 593 of the Code 





of Practice is in the nature of a prescription. 
If plaintiff and appellee, who is neither a minor nor an absentee, is 
permitted to file in this court, as he wishes to do, the transcript of 
this case and the prayer for an amendment of the judgment of the 
court below, one year and eight months after the appellant has 
abandoned her appeal, it would in effect be an appeal brought to 
this court to obtain a revision of the judgment, notwithstanding the 
positive language of article 593 of the Code of Practice. 























APPEAL—Continued. 
Article 592, allowing an appeilee to join in the appeal and virtually to 
become an appellant, must be construed with reference to article 593, 
which succeeds it, and which declares that except in regard to minors 
and absentees no appeal will lie after one year from the time a judg- 
ment is rendered. This view of the law is confirmed by article 594. 
The appellee therefore can not obtain from this court the desired re- 
lief. No revision of the judgment can now be had in his behalf, be- 

cause the transcript was filed too late. 

City of New Orleans vs. Mrs. C. Adams, 15. 

2. The motion to dismiss the appeal must prevail, because the matter 
in controversy is the ownership of the groceries seized, and the value 
thereof is far below the jurisdiction of this court. The demand for 
five hundred dollars damages was evidently made to give this court 
a jurisdiction it did not otherwise have. 

Alexis Ribet vs. J. Contreras et al., 18. 

3. A judgment not signed can not be appealed from, and the cppenl 
must be dismissed. 

Charles L. Frantz vs. E. Waggaman, Sheriff, et al.,:26. 

4, A clerk of the district and parish Courts has no sufficient interest 
to appeal from a mandamus compelling him to deliver to the sheriff 
of the parish all processes of said courts for service as required by 
law. The appeal must be dismissed. 

State of Louisiana ex rel. N. Burton vs. D. Jackson, 28. 

5. There is a want of diligence on the part of the plaintiff and appel- 
lant, and the failure to file a complete and duly-certified transcript 
of appeal within a proper time is imputable to her. The record in 
its present imperfect condition was not returned to this court until 
several weeks, after the return-day of the certiorari, and no effort 
seems to have been made to obtain an extension of time for its re- 


turn. 
Mrs. J. C. de St. Romes vs. Carondelet Canal and Navigation 


Company, 44. 

6. Where an appeal was made returnable on the first Monday of May, 
1875, and on motion of the appellant in this court the returh-day was 
extended to the first Monday of June, it was too late to file the tran- 
script on the first of November following. 

Mrs. Ann Maria Heller vs. Lochte & Cordes et al., 45. 

7. Under the provisions of the constitution, article seventy-four, an ap- 
peal in criminal cases lies only when the punishment of death, 
or imprisonment at hard labor, or a fine exceeding three hun- 
dred dollars, is actually imposed. No penalty having been imposed 
in this case, the appeal must be dismissed. 

State of Louisiana vs. J. W. Callum, 49. 


INDEX. a 
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The clerk certifies that the wean record contains a full, complete, 
and correct transcript of the record, including all proceedings and 


_ documents filed, testimony and evidence adduced on the trial of the 


cause, etc., and there is no suggestion of a diminution of the record 
attributable to the appellant. This is all that this court can inquire 
into. The motion to dismiss is refused. 

State ex rel. Eager, Ellerman & Co. vs. Clinton, Auditor, 52. 
It was within the discretion of the judge a quo to extend the return- 
day to the first Monday of February, the next return-day fixed by 
law, if he deemed the time too short for completing the transcript 
of appeal, or that it was impracticable from other causes to get the 
appeal up by the next return-day after the rendition of the order of 
appeal. John M. Brabazon vs. the City of New Orleans, 64. 


. The judgment appealed from is against the parish of Plaquemines, 


cited through the president of the police jury. The application for 
the appeal was made through the attorney representing the parish, 
in the name of the president of the police jury, and the order of ap- 
peal was accordingly granted, and the appeal-bond was filed. The 
condition of the bond recites that the above-bound parish of Plaque- 
mines, through the president of the police jury thereof, shall prose- 
cute this said appeal, and shall satisfy whatever judgment may be 
rendered against said parish, ete. This is sufficient. 
Louis Mathe vs. Parish of Plaquemines, 77. 


#1. The motion to dismiss this appeal on the ground that there is no 


legal order of appeal, the judge not having signed the order, has no 


' force. The appeal was taken by motion in open court, and the order 


rendered and entered on the minutes did not require the signature of 
the judge to give it validity. Amélie Thériot vs. P. E. Michel, 107. 


. This is an appeal from the refusal to grant an injunction. Defendant 


has also joined in the appeal, praying for damages. As there has 
been no injunction granted, the defendant has no right to the twenty 
per cent damages which he claims in his answer to the appeal. 


As the appeal is merely from an interlocutory order refusing to grant 


15. 


an injunction after hearing the rule nisi, the appellee has no right to 
ten per cent damages for a frivolous appeal. 
Rudolph Beer vs. George Dirmeyer, 136. 
The motion to dismiss the appeal must be denied, on the ground 
that, under the written agreement of the parties in the record, the 
inquiry being limited to a simple question of law, it is immaterial 
whether or not the clerk has certified that the transcript contains 
all the evidence adduced; and, besides, the insufficiency of the 
clerk’s certificate is attributable to him, and not to the appellants. 
Succession of Mary Schonberg, 137. 
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14. The motion to dismiss this appeal must prevail. It was made re- | 
turnable on the third Monday, seventeenth day of January, 1876. | 
The delay of three judicial days expired on the twentieth of January. 
An indorsement on the record that it was filed on the twenty-first 
was too late, no extension having been obtained, or asked for. 
Nicholas Verret vs. Francois Gaudin, Tutor, et al., 138. 

15. In the body of the appeal-bond the names of the four sureties being 
written, and all of them having signed the instrument, the non-ap- | 
pearance of the name of-one-of said sureties in the conditional 
clause of the bond was evidently a mere clerical error and is a mat- 
ter of no moment. 

F. DelBondio ( Adéle Del Bondio, Tutrix,) vs. New Orleans Mutual 
Insurance Association et al, 139. 

16. The motion of defendants to dismiss this appeal on the ground that 
the order appealed from is an interlocutory one that can not work 
an irreparable injury must prevail. 

George F. Brott vs. Eager, Ellerman & Co., 262. 

17. The fault in not fixing the return day is not attributable to the ap- 
pellant. It was an error of the judge, and the appeal can not be 
dismissed on account thereof. 

Magdalena Laicher vs. New Orleans ,Jackson,and Great Northern 
Railroad Company, 320. 

18. As the appeal was taken within twelve months from the service of 
notice of the judgment confirming a default against the defendant, 
it was in time for a devolutive appeal. 

The appeal bond was given in favor of John S. Lanier, his heirs, etc., 
and it appears from the certificate to the transcript as well as from 
the documents filed and the orders of court throughout the record 
that Lanier was the clerk of the court, although mention of the fact 
was not made in the bond, probably on account of a clerical error in 
drawing thatinstrument. The bond is sufficient. 

Isaac F. Riley vs. J. Oscar Howell, 329. 

19. Because the certificate of the clerk does not state that the transcript 
contains all the proceedings had in said suit in the court below, it is 
no cause for dismissing the appeal. It is not imputable to the ap- ) 
pellant, and, there being no suggestion of any specific proceedings 
that are omitted, there is no ground for a continuance to supply 
any defect. 

That this appeal was taken and is prosecuted against the wishes of 

the alleged appellant, as shown by the affidavit of plaintiff's coun- 

sel, can not be taken into consideration; said affidavit, for the pur- 

pose for which it is offered, being original evidence. 

If the police jury were without authority to issue the warrants sued 
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on, they were without authority to bind the parish by confessing 
iudgment for their amount. 

In this case the evidence does not show that the debts for which the 
warrants are alleged to have issued were regularly created, and that 
means were provided for their payment as required by law. 

George C. Benham vs. Parish of Carroll, 343. 


. After joining in the appeal the defendants could not ask a dismissal 
thereof for the informality stated. 
John S. Richardson vs. E. M. Cramer, Sheriff, et al., 357. 


. All orders and rulings of court rendered in all contestations pending 
the operation of the partition before the notary are interlocutory, 
and any party feeling aggrieved has his remedy, and may be re- 
lieved when the partition is presented for final homologation; and 
it is from the judgment thus rendered that an appeal would lie, sub- 
jecting the whole proceedings and all interlocutory orders to revi- 
sion by this court. 

F. Silvert Marionneaux et al. vs. Succession of F. Norbert Mar- 
ionneaux, 392. 

. The judgment appealed from is one rendered upon confirmation of 
a default. The judgment was rendered on the twentieth of Novem- 
ber, 1874, and was signed on the same day, that being the last day 
of court. Notice of judgment was issued on the first of December 
following, and was served on the seventh. Application for an appeal 
was made on the tenth of December, three days after the notice of 
judgment was served, This was within the delay granted by the 
law. 

It is contended in support of the motion to dismiss, that it must be 
governed by the proviso appended to article 575, Code of Practice. 
But the whole of the article relied on must be taken together, and 
from the whole of the article it is apparent that the ten days com- 
mence to run from the day the judgment has been notified to the 
party cast. 

It is urged that the article in question should read, “ whenever no an- 
swer has been filed,” instead of “ whenever an answer has been 
filed; but no reason can be seen for changing the whole force of 
the article. 

The decision in the case of Lazarre vs. Snow, 1 R. p. 60, is authority, 
it is true, for supporting the position that “the period after the 
lapse of which no appeal will lie is to be computed from the day 
when the judgment was signed, not from that on which it was noti- 
fied to the party against whom it was given.” It would control the 
court were the law now what it was when that case was decided. 
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But the law has been changed. This decision was rendered in 1841. 
The statute changing the law was passed in 1843. 
Richard Francis vs. Mrs. Marie Louise Martin, Widow of Robert 
Johnson, et al., 403. 

23. This suit was instituted by a married woman authorized and assisted 
by her husband. Citation of appeal was served on her. This was 
sufficient. 

Joseph Thezan, one of the defendants, was cited individually and as 
testamentary executor and as tutor. This was sufficient. There is 
no ground for a dismissal of the appeal. 

Mrs. Marie Amelia Thezan, Wife of E. Dumas, et al. vs. Joseph 
Thezan, Testamentary Executor, et al., 442. 

24. The administrator obtained an order to sell property upon terms of 
one third cash and balance on one and two years credit, whereupon 
the appellee, as holder of a matured mortgage note, by rule, caused 
the terms to be changed to cash, and from this action of the court 
this appealis taken. The motion to dismiss can not prevail. 

The order is one from which an appeal may be taken. It is reasona- 
ble to infer that injury of an irreparable character may result in 
the depreciation consequent upon a sale for cash instead of on terms 
of credit. 

, Succession of Eugene Hacker. On Rule to set aside Order of 
Sale, 446. 

25. Under the settled jurisprudence of the State the motion to dismiss 
the appeal can not prevail. There was in this instance, no aban- 
donment of the appeal, as that granted under the first order was 
never perfected. 

Barrow & Pope vs. Florence A. Brown, Administratria, 459. 

26. The appeal referred to in article 3130 of the Revised Code is an ap- 
peal from the judgment or decision of arbitrators to the court of 
original jurisdiction. It has no application to the appellate jurisdic- 
tion of this court. The article cited in no manner modifies the juris- 
diction of this court as fixed in article seventy-four of the constitu- 
tion and also in the Code of Practice. 

The case at bar is a suit brought by plaintiff on a contract and the 
award of arbitrators thereon. The court below has decided that the 
decision was properly made, and that the defendant should pay the 
amount awarded and also the further sum of ten thousand dollars, 
liquidated damages, for failing to comply with the arbitration within 
the time stipulated. Whether an amount has been properly awarded 
and whether defendant is guilty of non-compliance with the award, 
and incurred the penalty stipulated, are questions passed on in the 
court a qua, and there is no law forbidding the review by this court 
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27. 


of the judgment of said court. Defendant, who complains that he 
is aggrieved, has the constitutional right of appeal, however indif- 
ferent his defense may be on the merits. The motion to dismiss 
can not prevail. Randall Hunt vs. James E. Zuntz, 500. 
Relators having enjoined the Mayor and Administrators of the city 
of New Orleans from levying a tax in aid of the New Orleans Pacific 
Railroad Company, the said company intervened and moved to dis- 
solve the injunction, which was done. On the relators applying for 
a suspensive appeal it was denied. Thereupon they applied to this 
court for a mandamus, which was granted and made peremptory. 
The judge a quo, in obedience to the decree of this court, granted a 
suspensive appeal, but declined to fix a return-day and the amount 
of the bond. Whereupon the relators tendered a bond in the sum 
of one thousand dollars, conditioned according to law. But the 
judge a quo ordered an additional bond in favor of the intervenor to 
be filed with the clerk of his court, conditioned that the appellants ; 
shall pay such damages as the intervenor may sustain, and ordered 
that said intervenor appear before him on a fixed day to present his 
proof as to the probable injury the said intervenor might sustain, 
and that plaintiffs and appellants be notified to be present at the 
taking of said testimony. 


The judge a quo erred. It was his duty to grant a suspensive appeal, 


fixing a return-day and the amount of the bond, in pursuance of the 
peremptory order of this court, without requiring an additional 
bond in favor of the intervenor to secure him from damages result-. 
ing from the granting of the injunction. There is no law sanction- 
ing such a course. 


When the judge granted the injunction, he fixed the bond to cover the 


28. 


damages that might result therefrom. He had no authority to fix 
other conditions than those prescribed by law in order that the re- 
lators might have the constitutional right of appeal. Relators have 
hot enjoined the execution of a mortgage, nor have they restrained 
the disposition of property. Relators have, by their injunction, 
merely suspended the execution of a law. There is therefcre no 
reason for a bond for damages other than the one that was given 
when the injunction issued. 
State ex rel. L. C. Roudanez et al. vs. B. L. Lynch, Judge of the 
Superior District Court, Parish of Orleans, 517. 
In this case the defendants, Reynolds, Dowling & Kennedy, gave an 
appeal bond, but procured no order of appeal. Therefore the brief 
filed by their counsel will not be noticed. 
M. A. Bechnel, Administrator, vs. the New Orleans, Mobile, and 
Texas Railroad Company, 522. 
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29. The right to an appeal is protected by the constitution, and the judge 
has no right to refuse it, however indifferent or baseless the demand 
on the merits may be. 

The whole question is whether relators are entitled to a suspensive 
appeal, and to this question there is but one answer. Itis a final 
judgment, and the matter in dispute exceeds five hundred dollars. 
Therefore an appeal suspensive or devolutive will lie at the option 
of appellants on complying with the requirements of the law. 

State of Louisiana ex rel. H. Boutté and J. P. Leblanc, Co-Execu- 
tors, vs. Judge of the Superior District Court, Parish of Or- 
leans, 547. 

30. The proposition is incorrect that if one obtains an order for a sus- 
pensive appeal and fails to complete it and to prosecute it he can not 
afterward take a devolutive appeal. 

If one abandons an appeal after the jurisdiction of the appellate court 
has attached he can not afterward appeal, but a failure to complete 
the suspensive appeal does not preclude the party from taking a 
devolutive appeal within the year after the judgment. 

In this case, the surety given on the suspensive appeal bond having 
been declared not good, the appellant was authorized to take a 
devolutive appeal. 

Daniel & James D. Edwards vs. Edgar Marin, 567. 

31. An appeal lies from an interlocutory order, only when it works an 
irreparable injury, and no injury of this kind can be seen to arise 
from the continuing of a case from one term to another. 

Benjamin A. Smith, Administrator, vs. Fannie Anderson, Wife, 
et al., 575. 

. By the second section of act No. 24 of 1872, the clerk of the district 
court is not required to deliver the transcript of the record in which 
an appeal is taken before his fees for preparing the same have been 
paid. 

State ex rel. F. Richard, Attorney in Fact, vs. William Robertson, 
Clerk, 580. 

33. This is a suit by the heirs of the deceased to compel the administra- 
tor to render an account within ten days from service of the order. 
The administrator, having taken a suspensive appeal from that 
order and filed his bond, failed to bring up the transcript, but the 
appellees did, and claim damages for a frivolous appeal. 

To grant this prayer would be to punish the creditors and co-heirs of 
the deceased and not the administrator, who has abandoned the ap- 
peal, and there is no money judgment. 

Phedora Girouard et al. vs. Sosthene C. Broussard, Adminis- 
trator, 626. 
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34, The motion to dismiss on the ground that the amount in controversy 
does not exceed five hundred dollars can not prevail. it is the value 
of the property to be sold which is the test of the amount in dis- 
pute. Alphonse Tertrou vs. J. B. Comeau, Sheriff, et al., 633. 

35, Plaintiffs instituted proceedings to compel defendant to give addi- 
tional security as administrator of the estate of the deceased, whose 
heirs they allege to be, because the sureties on his bond had become 
insolvent and had enjoined him from acting further in that capacity 
until his furnishing the required security. The injunction was re- 
leased on a bond of three thousand dollars by the judge who issued 
it. From this interlocutory order plaintiff has appealed. 

‘The motion to dismiss the appeal because the value of the succession 
is not stated in the petition, and, because there is nothing to show 
that the matter in dispute exceeds five hundred dollars, can not pre- 
vail. The judge fixed the injunction bond at three thousand dollars. 
This is satisfactory proof that the matter in dispute must exceed 
five hundred dollars. Besides, appellants have filed in this court an 
affidavit showing that the value of the succession is largely in excess 
of that sum. 

The motion, however, to dismiss the appeal because the order ap- 
pealed from can not work an irreparable injury to appellants is well 
taken. There is nuthing to show that the value of the succession 
exceeds the amount of the release bond. It will amply protect ap- 
pellants from loss resulting from the release of the injunction. 

It is the evident interest of the succession that the administrator 
should be in a position to discharge his duties pending the litigation, 
and the judge a quo exercised a wise discretion in releasing on bond 
the injunction restraining the performance of such duties. 

Thomas C. Anderson, Administrator and Agent, et al..vs. Benja- 
min A, Smith, Administrator, 649. 

36. The grounds of refusal shown by the judge a quo apply to the merits 
on the appeal, except as to the amount involved and the right to ap- 
peal from a judgment carrying into effect a tax-collector’s sale, as 
the revenues of the government must be collected. 

The record shows that the amount involved exceeds five hundred dol- 
lars, and, the judgment being a final one as to the issues raised, the 
relators have a right to appeal from it. 

The court is not aware of any law or principle of law which takes cases 
in regard to State taxes out of the rule applicable to appeals as es- 
tablished by the constitution. 

State of Louisiana ex rel. Edward Hollander et al. vs. Judge of 
the Fourth District Court, Parish of Orleans, 724. 
37. The discharge granted by the bankrupt court to the defendant will 
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protect him from further responsibility to plaintiffs, but it can not 
avail to dismiss the appeal. The plaintiffs have the right to make 
the surety on the suspensive appeal bond liable, in case it should be 
determined that the judgment appealed from is correct. 
Wheeless & Pratt vs. F. M. Fisk, 731. 
38. It not appearing that the heirs who have appealed have acquiesced 
in any manner in the judgment appealed from, unless the mere fact 
of their not having applied for a suspensive appeal is acquiescence, 
which it is not, the application they made within the year was in 
time, for within that time they had a right to appeal. 

‘As to those appellants who are married women, they appear through 
their attorney in fact, who was duly authorized by them, and they 
were authorized by their husbands to grant the power of attorney. 
The mandate gives to the mandatary power to appear in all courts 
of justice for the p irpose of defending their interests. They are 
therefore properly before the court. 

Succession of Francois Bougére, 743. 

38. In a suit by Diboll against the Etna Life Insurance Company judg- 
ment was rendered in his favor for the amount of the insurance 
policy, and the demand of Nancy Lottspeich, who had intervened 
and claimed the amount of the policy, was rejected. The company 
appealed, but the surety on the appeal bond having failed to justify 
or not being good, execution issued, and the company paid to the 
sheriff the amount of the judgment. The intervenor had also taken 
a devolutive appeal. To prevent the sheriff from paying over to 
Diboll the money collected, the intervenor Lottspeich sued out this 
injunction. The court perpetuated the injunction, and Diboll ap- 
pealed. 

The court below erred. The controversy in regard to the rights of 
the contestants on the life insurance company was pending before 
this court on appeal, and the court a qua had no jurisdiction, 
further than to test the solvency of the sureties on the appeal bond. 

The time for granting conservatory orders at the request of the liti- 
gants had passed. Until the appeal was disposed of by this court, 
the court below could grant no orders or assume no jurisdiction in 
the premises. 

Mrs. Nancy Lottspeich, Tutrix, vs. Jason T. Diboll et al., 772. 
39. An extension of the return-day does not carry with it the “days of 
grace” added to the original return-day, and a second or subse- 
quent application for an extension must be made on or before the 
day to which the extension is made. This has been repeatedly held. 

M. D. C. Cane vs. Caldwell & Kahn, 790. 
40. The appellee has moved to dismiss this appeal because the appel- 
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41. 


lant has not filed an assignment of errors. This is no cause for 
dismissing an appeal, except when the record brought up has not 
been duly certified by the clerk of the lower court as containing all 
the testimony adduced; or, to be more accurate, the failure to file an 
assignment of errors is not a cause to dismiss an appeal; but, on 
the contrary, the assignment of errors is a means to prevent the 
dismissal of a defective record. 
E. W. Warfield vs. George B. Hamlet, Sheriff, et al, 814. 

The jurisdiction of the appellate court does not attach until the ap- 
peal bond is filed. But it necessarily follows that, when the appeal 
bond is filed, the appellate jurisdiction does attach. When the appel- 
late jurisdiction attaches that of the district court ceases. 


Now, plaintiffs applied for an appeal and perfected their appeal. Be- 


tween the time of their motion for an appeal and the perfection 
thereof, they proceeded as though they proposed to acquiesce in the 
judgment. But when they filed their bond, they perfected their ap- 
peal, and that appeal must date from the day on which it was 
granted. Therefore plaintiffs must be considered as having taken 
their proceedings after their appeal was granted. But at that time 
the district court had ceased to have jurisdiction. It follows that 
all of their subsequent proceedings are nulllties. 
John Phelps & Co. vs. Horace Boughton, 826. 
When an appellee asks for an amendment of the judgment he rec- 
ognizes the propriety of the appeal, and damages are not allowed. 
D. Davis & Co. vs. S. Levy, Jr., 834. 


. Appellee can not move to dismiss the appeal and at the same time 


answer it. The answer waives the motion. 
T. W. Jones vs. City of Shreveport, 835. 


. After the judgment was rendered and the appeal had been granted, 


Howard died. It was not necessary that appellants should revive 
the suit as against the representatives of his succession in order to 
perfect their appeal. All that they were bound to do was to file 
the bond required by the district judge and then see that proper 
parties were made in this court. This has been done. 
James W. Howard vz. M. A. Walsh. Sheriff, et al. S. J. Wimbish 
and T. J. Howell, Intervenors, 847. 


. Itis true that the judge a quo has the right to determine whether the 


appeal is suspensive or devolutive, but his action is subject to review 
by this court in this form of proceeding. 


The judgment appealed from did not decree the payment of money or 


the delivery of spécific property, and the bond is ample enough to 
cover costs. This is sufficient. 


There being no law taking this case out of the usual rule, and the 
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50. 
: 
b 


amount involved being sufficient, a suspensive appeal does lie, and 
the right to take it exists for ten days. The sections 3737 and 3738, 
R. S., do not declare that the failure to furnish bond as ordered shall 
work ipso facto a removal, but shall authorize a removal. 
State ex rel. Executors of F. P. Boutté vs. Judge of the Second 
District Court, Parish of Orleans, 871. 


. The motion to dismiss the appeal comes too late. It should have 


been made within three judicial days after the record was filed in 
this court. Bertha Louis vs. Widow Pepin, Tutrix, et al., 875. 


The relator complains that the amount of three thousand dollars 
fixed by the judge a quo for a suspensive appeal, in obedience to a 
mandamus from this court, is excessive, and that a bond of five hun- 
dred dollars, sufficient for costs, is all that is required in a case like 
this, where an injunction to prevent the disturbance of the posses- 
sion of immovable property has been set aside and the suit dis- 
missed on an exception to the jurisdiction. 


It seems to this court that a bond of five hundred dollars, which re- 


51. 


52. 


spondent concedes to be sufficient to pay costs, will be sufficient 
for a suspensive appeal, the bond given to obtain the injunction 
being adequate to cover damages resulting from the injunction. 
State ex rel. A. E. Carlon vs. Judge of the Superior District Court, 
Parish of Orleans, 877. 


The effect of the judgment complained of in this instance was to 
release a seizure which relators had made ‘in executing their judg- 
ment against the New Orleans, St. Louis, and Chicago Railroad Com- 
pany, involving a sum exceeding five hundred dollars. That this 
court had appellate jurisdiction, there can be no doubt. Whether 
relators had the right to make the seizure, is a question that will 
arise when the case is heard on appeal. The court a qua erred in 
denying to relators their constitutional right of appeal. 

State ex rel. Gest & Atkinson vs. the Judge of the Superior Dis- 

trict Court, Parish of Orleans, and J. B. Alexander, 880. 


Under the circumstances of the case relator is not entitled to the re- 
lief she asks. The order which she obtained contradictorily with 
the parties in interest, requiring the sheriff to put her in possession 
of the property which she alleges was adjudicated to her by the 
auctioneer at the partition sale, was suspended by a suspensive appeal. 


The answer to the assertion of relator that no appeal lies from an 


order of this kind requiring the sheriff to put a purchaser in pos- 

session of property adjudicated to him is, that said question can 

only arise in this court, which has jurisdiction of the order appealed 

from. Until this appeal is disposed of by this court, the judge a quo 
69 
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53. 


has no jurisdiction to enforce the order or judgment in question. 
State ex rel. Anais de Bouchel, Widow Berens, vs. the Judge of the 
Second District Court, Parish of Orleans, 882. 
As to whether the party enjoined is permitted to set aside the in- 
junction upon giving bond, when the act complained of will not 
work irreparable injury to the plaintiff who enjoins—which irrepara- 
ble injury is not alleged—the question of irreparable injury is the 
only one which this court can examine on the appeal applied for, and 
is therefore subject to its revision. The judge a quo erred in refusing 
said appeal. 
State ex rel. John A. Dardenne vs. the Judge of the Fifth Judicial 
District Court, Parish of Iberville, 889. 


. This court can not undertake to say in this proceeding whether or 


not the relator has any interest in the succession of Bougére. Ifshe 
has not, on the trial of this case her appeal will be set aside. She 
alleges an interest, which she supports by an affidavit. If she has 
an interest, she is entitled to an appeal from the judgment which 
decides against her pretensions. 


The court can not examine in this proceeding whether the relator’s 


transferrer has, after the transfer or before, appealed from the judg- 
ment complained of. The transferee can not be controlled nor can 
her rights be influenced by any thing which her transferrer has done 
or may do subsequent to the transfer. The judge a quo erred in 
denying the appeal. . 
State ex rel. Amélie Richard vs. Judge of the Parish Court of St. 
Charles, 900. 


5. The question presented is, has the appellant a delay or grace for 


filing the transcript after the day to which the return-day is extend- 
ed, if such extended return-day is not a judicial though a legal day ? 
It must be answered in the negative. It is well settled that no days 
of grace are allowed after the day to which the extension is granted, 
and the fact that such day is not a judicial-day can make no differ- 
ence. 

Neuville Bienvenu vs. Factors’ and Traders’ Insurance Company 

et al., 901. 


. It has frequently been held that an appeal will lie from an order re- 


fusing to allow the release on bond, under article 307, Code of Prac- 
tice, of an injunction. Relator had the absolute right to an appeal 
from the judgment of which he complains, and it was the duty of 
the judge a quo togrant it. 
State ex rel. Bernard Barthe vs. Judge of the Superior District 
Court, Parish of Orleans, 903. 


57. The judgment appealed from seems to be a final one on tlie issues 
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presented. The judge a quo had issued a temporary or preliminary 
injunction, or, as it is designated, a restraining order, which sus- 
pended the execution of a fieri facias. He heard evidence at the 
trial of the rule, and rendered judgment dismissing the same and 
discharging the restraining order. This, therefore, disposes finally of 
the contest, and accordingly must be signed. By the jurisprudence 
of this court an appeal does not lie from a definitive judgment until 
it has been signed. 

Jean Auguste Lahargue vs. E. Waggaman, Civil Sheriff, et al. 904. 

. The laches complained of in regard to the statement of fact, if any 
there be, can not be attributed to the appellant, but to the judge a 
quo. The appellant applied to the judge to make the statement of 
facts in time, and the failure to make it before granting the appeal 
can not be considered just cause to dismiss it. 

Russell & Hall vs. Ellen Keefe et al., 928. 
59. Where a creditor of a succession opposes items of the executor’s ac- 
count, which aggregate more than five hundred dollars, he may ap- 
peal from the decisions of the court dismissing his opposition, even 
though his individual claim against the succession is less than five 
hundred dollars. 

Had the decision been against the executor, he could have appealed, 
and the rule is that where one of the parties may appeal, the ad- 
verse party may also. 

State ex rel. A. F. Hickman vs. the Judge of the Second District 
Court, Parish of Orleans, 935. 

Sree Sureties, No. 3—De Greck & Co. vs. Murphy & Gaines, 297. 

SEE JurispicTion, No. 5—Higgins vs. Haley, 216. 

SEE Jurispiction, No. 23—<State of Louisiana and Parish of St. 
Landry vs. Wikoff, 654. 

Sree Insunction, No. 3—Chappuis vs. Preston, 729. 

APPRENTICE. 

1. The defendant’s exception that plaintiff is not tutor of the minor 
Brand was properly overruled, because the record shows that plain- 
tiff was appointed tutor several months before the institution of this 
suit. 

It is not true that there is but one remedy for a breach of the contract 
of apprenticeship, and that is: an action to annul it. 

A contract was made with the minor, a boy of the age of thirteen, to 
the knowledge of defendant; and plaintiff, his uncle, merely consented 
to the contract as guardian, and signed it at the same time it was 
executed and signed by said minor, both parents of said minor being 
dead. The fact that plaintiff signed as guardian amounts to nothing, 
because, as plaintiff resided in this city and was about this time in 








988 


. 





APPRENTICE—Continued. 


the employment of defendant, the latter of course had knowledge 
that plaintiff, as guardian, had no legal authority, there being no 
such office in the State. The contract was clearly made with the 
minor, and it falls within the provision of article 1791 of the Revised 
Code. 

The allegations of the plaintiff are in the main sustained by the evi- 
dence in the record, which shows that defendant has clearly commit- 
ted a breach of contract and is liable to plaintiff's claim under the 
provision of article 2749 of the Revised Code. 

Peter Hand, Tutor, vs. James West, 145. 


APPROPRIATION BILL. 


1. It is not necessary to decide in this case whether the act of the 
thirtieth of March, 1875, or that published on the third of April 
both numbered seventeen, be the law; for both acts embrace the 
same appropriation in favor of the Republican Printing Company, 
intervening in this suit, and both acts make appropriations in excess 
of the revenues for the year. 

Courts can not be considered as changing or amending an appropria- 
tion bill and thereby trenching upon the functions of the legislative 
department, when they declare some items thereof valid and others 
void. Courts are only exercising their judicial functions when they 
determine that one part of a law is valid and another null. A law 
is entire, when each part has a general bearing upon the rest. In 
such a case, if any part be null, the whole is void. But a law may 
be partly valid, and partly invalid, when the parts are themselves 
entire, independent, and distinct from each other. 

In this case each appropriation is distinct and independent, and dis- 
tinct from each other. 

In this case each appropriation is distinct and independent from the 
other, and any one may be unconstitutional without affecting the 
others, any more than if they were embraced in separate acts. 

When seeking the legislative intention, this court will presume that 
the legislators intended to perform their sworn duty, by providing 
for the current necessary expenses of the government fixed by exist- 
ing laws and for matured obligations not otherwise provided for, 
before creating any new obligations or conferring liberalities. 

It is fair to infer from the titles of the acts in question that the Legis- 
lature only intended that the appropriations, other than those for 
current expenses, should be paid out of any moneys in the treasury 
not otherwise appropriated, that is, after the current necessary ex- 
penses should have been provided for. 

Making appropriations for necessary current expenses is a duty, while 





INDEX. 





APPROPRIATION BiLL—Continued. 


making other appropriations for obligations not already existing, 
would rest in the discretion of the Legislature; and, when made 
without adequately providing a revenue to such appropriations, 
would be creating a debt, within the meaning of the constitution. 

The claim of the Republican Printing Company is for a necessary cur- 
rent expense of the State. The laws must be published, the decisions 
of this court must be published, besides many other things which 
are required to be published by the State Printer. 

The evidence in the record shows that services to the extent of nearly 
the whole appropriation had already been rendered, and that the 
appropriations for the necessary current expenses, under laws exist- 
ing at the time, do not exceed the revenues provided for the year 
1875. 

The State of Louisiana vs. Charles Clinton, Auditor, and Antoine 
Dubuclet, Treasurer. Intervention and Rule of the New 
Orleans Republican Printing Company, 201. 


ARBITRATION. 


1. There is nothing in the constitution or laws which prohibits parties 
from submitting their differences to arbitration; nor is there any 
authority for saying that parties can not bind themselves in any 


penalty to abide by the decision of arbitrators selected by them- 
selves. 

The objection that the defendant was not given a proper opportunity 
to be heard before the umpire is not well founded. On the contrary, 
it is shown that he was notified when and where the umpire was to 
commence his investigations, and that he did not appear before him 
at the time and place designated, either in person or by counsel. 

The article 3106 of the Code recognizes the rights of parties to con- 
tract that they will be held in a penalty in case they do not abide by 
the award of parties of their own selection, or selected under their 
authority, to whom they have agreed to submit their differences. 

If they could not affix a penalty as the result of their non-compliance, 
the article of the Code just quoted would be meaningiess. If, having 
affixed a penalty, it should be held that the award and penalty can 
not both be exacted, the result might lead to an absurdity. 

Article 2125 of the Code, relied on by defendant, is rather conclusive 
against him than otherwise. He is bound for the amount of the 
penalty claimed of him by reason of the decision of the umpire, to 
which he promised to submit, and because he agreed to pay said 
penalty unless he complied with his covenant. 

Hunt vs. Zuntz, 500. 
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ASSESSMENT AND ASSESSOR. 


1. 


Defendant fails to show that he resorted to the mode provided by 
law and within the time prescribed to have the error af assessment 
of which he complains corrected. The letter he addressed to the 
administrator of assessments was not supported by affidavit or 
other evidence showing specifically the amount and valuation of his 
personal property. 


If the question of the correctness of the assessment were now before 


2. 


this court there is nothing in the record to justify a reduction in the 
assessment. The testimony of the defendant is indefinite, evasive, 
and unsatisfactory, and can not overcome the weight that should 
be given to an assessment made by officers acting under oath. 

City of New Orleans vs. H. 8S. Buckner, 414. 
A party must resort to the mode pointed out by law to correct an 
assessment, otherwise he will be bound by it. 


The only action taken by plaintiff in this case is the presentment to 


the board of assessors of an unsworn application, setting forth the 
valuations made and those to which they should be reduced, the 
sums at which the properties were rented and at which they were 
appraised in the probate court, and also setting forth that, in a pro- 
ceeding in the Superior District Court against the Auditor, the 
assessment was reduced to a specified sum in a previous year. But 
the statement of facts in the record does not show what evidence, if 
any, was presented to the board, or that the plaintiff pursued the 
course pointed out by law for correction of the assessment. 
George B. Frost, Guardian, vs. City of New Orleans, 417. 


3. In January, 1876, the plaintiff took a rule on the city of New Or- 


leans, to reduce the assessment upon which a judgment had been 
obtained by the latter against the former, in June, 1875, for the taxes 
of that year. This is not the mode to revise, amend, or annul a 
judgment or to correct an assessment. 

Charles Schmidt vs. City of New Orleans, 429. 


. It is not in the power of an assessor to vest title in any one by sim- 


ply entering land in the assessment roll in the name of such person. 
A tax-collector’s deed of sale is prima facie evidence of title, but the 
property must have belonged to the person to whom it was as- 
sessed. Plaintiff has failed to make out his claim; it does not con- 
cern him to have the validity of defendant’s title tested. 

A, A, Delaroderie vs. Mrs. Anna Hillen, Tutrix, et al., 537. 


. Plaintiff recovered judgment for the amount of his salary as parish 
treasurer during 1873 and 1874, together with an order requiring the 
board of assessors to proceed forthwith to assess a special tax to 
pay the amount of said judgment. The objection is not to the 








ASSESSMENT AND ASSESSOR—Continued. 
amount of the judgment, but to the order directing a special tax to 
be collected for the payment of the same, because said debt is em- 
braced in the estimate of the taxes levied for the years 1873 and 
1874, and a sufficient amount is due and uncollected on said assess- 
ments to pay the debt owing to plaintiff. 

Plaintiff, however, relies upon section 2628 of the Revised Statutes ; 
but this section must be construed with other provisions of the law, 
and effect must be given, if possible, to each. Another provision of 
the law on the same subject is found in section 2450 of the Revised 
Statutes. 

This last section, 2450, is the one applicable to the case at bar. There- 
in is to be found the remedy if the tax-collector fails to collect the 
assessments providing for this debt and others. 

Where a debt has not been provided for, or where the tax intended for 
the payment of a debt can not be collected from any cause, or where 
the money has been diverted, the creditor will find relief in the above 
mentioned section, 2628, of the Revised Statutes. 

Under this interpretation effect may be given to both sections of the 
Revised Statutes, and the absurd consequence of double taxation 
may be avoided. 

Christian Kline vs. the Parish of Ascension, 538. 
ATTACHMENT. 


1. The seizure of the plantation in question under the attachment 
in this case was in reality only nominal. The plaintiff either 
worked it himself or leased it, deriving whatever profit may have 
been made from it himself, and if any deterioration took place 
while the attachment rested upon it, the fault was with the plaintiff 
or with those to whom he leased it. Upon the question of damages 
therefore, as the immediate result of the attachment, the case is 
with defendants. 

The property of ‘plaintiff, however, was illegally attached. To get rid 
of the attachment he had to employ counsel. The fee which his 
counsel earned, and which he was obliged to pay, was a damage to 
him for which defendants are responsible. 

There is no foundation for the plea that the property attached did 
not belong to plaintiff. Defendants can not set up the plea, as it 
was only upon their allegations that it did belong to him that the 
attachment issued. They can not be permitted to say that the 
property was his when the allegation was necessary to enable them 
to procure the attachment, and then say that it was not his when it 
is necessary to shield them from damages caused by the issuing of 


the attachment. 
Gerard Brandon vs. T. H. & J. M. Allen & Co., 60. 


\ 
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2. 


3. 


In this attachment suit, the garnishee, an attorney at law, answered 
that he had a note for collection drawn in favor of David T. Far- 
renberg, but he could not say who is the true owner thereof. The 
curator ad hoc for the defendant, a resident of Missouri, moved to 
dissolve the attachment on the ground that no property had been 
attached. On the trial of this motion, the curator ad hoc excepted 
to the evidence to show that said note belonged to the defendant in- 
stead of D. T. Farrenberg. The judge a quo correctly admitted the 
evidence, as the motion presented the questior. whether or not prop- 
erty of the defendant had been attached. The proceeding was not 
to annul an illegal and fraudulent transfer of property, but to show 
that the property in question belonged to the debtor of the plaintiff. 
D. B. Penn vs. W. H. Farrenberg, 242. 
This suit is on the release bond given by the intervenor. The judge 
a quo did not err when he rendered judgment against the plaintiffs, 
on the ground that intervenors have not the right to release prop- 
erty seized under attachment. The bond given by the intervenor is 
not a judicial bond, and the plaintiff can not recover. In cases of 
the kind it has been settled that the defendant only can bond the 
property attached. 
Emanuel Meyer & Brother vs. Mrs. Mary S. Johnson, 244. 


4. The plaintiffs, living at Natchitoches, Louisiana, having claims 


against the defendants, residents of Sabine county, Texas, brought 
this suit in the parish of Sabine, Louisiana, proceeding by attach- 
ment levied upon alot of merchandise that was being transported 
through the parish to the defendants, living in Texas, and who 
owned said merchandise. 


It is shown that four sureties signed the attachment bond, three of 


them residents of the parish of Sabine and the other a resident of 
the parish of Natchitoches. It.was properly objected that one of 
the sureties, who had his domicile in the parish of Natchitoches, is 
not a legal surety such as the law requires on attachment bonds. 
The other sureties, residing in the parish of Sabine, are neither in- 
dividually nor collectively good for the amount of the bond. 


It has been often ruled that all the requirements of the law must be 


5. 


rigidly complied with when resort is had to what has been charac- 
terized as the harsh remedy of attachment. The attachment in this 
case was properly dissolved and the suit dismissed. 

J. J: McCook & Brother vs. E. B. Willis et al., 448. 
Plaintiff recovered judgment against the defendants, Kehlor, Up- 
dike & Co., who are non-residents, in a suit by attachment. Exe- 
cution being issued, several parties were garnisheed. Some of the 
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garnishees answered that they held property belonging to Kehlor 
Brothers, but that they held nothing belonging to Kehlor, Updike & 
Co. The firm of Kehlor, Updike & Co. was dissolved while the suit 
of the plaintiff against them was pending. Kehlor Brothers inter- 
vene and claim the property seized under garnishment process. 

The suit was filed on the thirteenth of May, 1870. A motion to bond 
was made by Wooldridge & Thomas, attorneys for defendants, on 
the sixth of June, 1870, and, on their motion, bond having been fur- 
nished, the property attached was released. Thomas was appointed 
curator ad hoc on the seventh of October, 1874, and filed an answer 
in that capacity. 

On the fourteenth of December following, Wooldridge & Thomas, of 
counsel for defendants, moved for a commission to take testimony 
on their behalf, and the affidavit necessary to obtain the commis- 
sion is made by Wooldridge, who swears that he is of counsel for 
defendants. 

It is evident therefore that the defendants were in court before the 
appointment of curator ad hoc was made. 

Under these pleadings the decree of the court was, that plaintiff have 
and recover judgment against the defendants for sixteen hundred 
dollars, with legal interest from judicial demand and costs, with 
privilege upon the property attached. 

This judgment was a personal one, and can be executed in the usual 
manner, by seizure of the defendants’ property wherever found. 

The proposition that the property of one firm can not be attached to 
pay the debt of another is correct as a general rule. But it has been 
held, correctly, too, that “the attachment in this State of the inter- 
est of a non-resident in the property of a foreign commercial firm, 
for a debt due a citizen of this State, is not forbidden by any law or 
opposed by any consideration of public policy; but, on the contrary, 
is recommended as a matter of remedial justice in favor of our own 
citizens.” 

In this case the plaintiff is a resident of this State; the defendants are 
non-residents. There is property belonging to his debtors within 
the jurisdiction of our courts. That property must be held liable 
for his debts. 

Wm. J. Taylor vs. Kehlor, Updike & Co. Kehlor Brothers, Inter- 
venors, 530. 
6. The simple act of giving a mortgage to a creditor to secure his claim 
does not of itself constitute a ground for the writ of attachment. 
Abney, Love & Co. vs. Mrs. S. H. Whitted, 818. 
Sree Damaaes, No. 4—Bridge vs. Ennis, 309. 
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AUCTIONEER. 
SEE Sass, No. 18—Merrick vs. North, 878. 


AUDITOR. 


1. This is an application for a mandamus to compel the Auditor of the 
State to issue a warrant on the State Treasurer in favor of relator. 
An exception was taken to the introduction in evidence of the record 
of suit No, 26,440 before the Superior District Court, on the ground 
that it was res inter alios acta. 

The relator was not a party to the suit the record of which was offered 
in evidence, and whether it be regarded as in evidence or not, the 
injunction therein granted against the Auditor can have no legal 
effect against one not a party to it. If any valid reason existed why 
relator’s claim should not be audited and warranted for, it should 
have been made the defense to this action. 

There is no force in the plea of the Auditor that he has no legal 
authority to draw warrants on the treasury when there is no money 
in it to pay the warrant. He is not the custodian of the moneys of 
the State, nor is it his duty to pay out the moneys of the State. 
His duty is “to draw all warrants on the treasury for money” for 
valid claims for which appropriations have been made. 

State of Louisiana ex rel. Elza B. Mentz vs. Charles Clinton, 
Auditor, 47. ; 

2. In this case the money to pay relator has been previously appro- 
priated by law, although the same may not yet be collected and paid 
into the treasury. It is undoubtedly, in view of the positive require- 
ments of sections 183 and 184 of the Revised Statutes, the duty of 
the Auditor to issue the warrant demanded by relator for a claim 
audited by the Auditor himself, but of course the Treasurer will not 
be required to pay until the money appropriated has been actually 
paid into the treasury. 

State ex rel. New Orleans Republican Printing Company vs. Chas. 
Clinton, Auditor, 72. 


3. However improperly the offices of Treasurer and Auditor may be 
administered, this court fails to perceive any right in relator, a mere 
creditor of the State, to obtain a mandamus, and by the process of 
the court assume to exercise a supervisory control over officers en- 
gaged in the revenue department of the State. 

The Treasurer and Auditor are agents of the State, charged with the 
performance of the duties pertaining to their respective offices. If 
they fail to discharge faithfully the trusts committed to them, they 
are answerable to their principal. A mere creditor of that principal 
has no right to supervise the settlement of accounts by these offi- 
cers with the respective tax-collectors. 





AUDITOR—Continued. 





With regard to the Auditor, the only duty he owes to the relator or 
any creditor of the State is to draw a warrant if he or they are en- 
titled to it. But relator has already the Auditor’s warrants, and he 
sets up no breach of duty in regard to drawing him a warrant. 


Relator does not complain that the Treasurer has funds applicable to 
the payment of his warrants, and refuses to pay them out of the 
treasury as required by law. Indeed, there is no ministerial duty 
that respondents have failed to perform in behalf of relator and 
that he has the right to require them to perform. 


State of Louisiana ex rel. Jules Gourdon vs. A. Dubuclet, and C. 
Clinton, Auditor, 85. 


4, The Auditor refused to issue the warrant demanded by plaintiffs, 
because their claim, under the constitutional amendment of 1874, 
having its origin in 1870, could not be paid out of the revenues of 
1875, and because the revenues of the year 1870 had been exhausted 
by warrants previously drawn against them. 


The Auditor was wrong in his refusal. The payment of the amount 
directed by the Legislature to be made to the plaintiffs was not nec- 
essarily required to be paid out of the revenues of 1870. The Legis- 
lature ordered it to be paid out of any moneys not otherwise appro- 
priated. Whether the revenues of 1870 were or were not exhausted, 
plaintiffs were entitled to a warrant upon which they could draw 
their money whenever there might be funds in the treasury to be 
disbursed within the purview and meaning of the act of the Legis- 
lature ordering this debt to be paid. 


J. T. Buffington et al. vs. Charles Clinton, Auditor, 132. 


5. The relators were not parties to the suit of the State vs. Clinton, in 
which was granted the injunction set up as a ground for not issuing 
the warrants claimed in this case, and are not therefore bound 
thereby. 


The Legislature having made an appropriation for the purpose of pay- 
ing certain legitimate expenses of the House of Representatives, the 
relators are entitled to be paid out of the appropriation so made, 
provided they have a good claim. 

Their claim is evidenced by a voucher from the officers of the House 
of Representatives to whom was intrusted the expenditure of the 
appropriation, and there is nothing to show that the voucher was 
improperly obtained or improvidently issued. 

The objection of the Auditor that he can not issue a warrant because 
there is no money in the treasury to pay the same is not a good one. 





996 





AUDITOR—Continued. 


The appropriation was legally made, and it has not been exhausted. 
The relators are therefore entitled to their warrants. 
State ex rel. B. Bloomfield & Co. vs. Charles Clinton, Audi- 
tor, 350. 


Ser Constitution, No. 8—State ex rel. Charbonnet vs. Johnson, 
Auditor, 511. 


SEE APPROPRIATION Brit, No. 1—State vs. Clinton, Auditor, and 
Dubuclet, Treasurer, 201. 


BANKRUPT LAW. 


1. The object of the law in giving the creditor a right to prevent the de- 
parture of the debtor for the period of three months, is not that the 
latter may be finally imprisoned upon a writ of capias ad satisfaci- 
endum, but to compel him to pay the debtor or to make an involun- 
tary surrender of his property. 

Whether the creditor’s remedy to compel a surrender be under the State 
or national law of bankruptcy, he has the same interest in enforcing 
the presence of his creditor, in order that this surrender may be ef- 
fected, and although the State may be precluded, for the time being, 
from enforcing her own bankrupt law, she is not on that account 
prevented from affording her citizens the means of invoking the 
bankrupt law of the United States. . 

Therefore it is not true that, inasmuch as the general bankrupt law of 
the United States has superseded, for the time being, the insolvent 
law of this State, it follows that the purpose of the statute author- 
izing an arrest in civil cases can no longer be fulfilled, and conse- 
quently that the bond sued upon is void. 

Felix Gottschalk vs. Henry Meyer, ona Rule against H. Redwitz, 
Surety, 885. 


BILLS AND PROMISSORY NOTES. 


1. The only question on the merits in this case is about the ownership 
.of certain promissory notes. The ground assumed by the defend- 
ant that he acquired in these notes the right of pledge, is void of 
force. The notes were the absolute and unqualified property of 
Bird, and without his knowledge or consent, and without authority 
of law, no disposition of them after maturity could be legally made 
by Horrell & Co., in whose hands they had been left, that could in 
any manner affect his right to recover them upon identifying the 
same and proving his ownership of them, which has been done. 

Bird vs. Cockrem, 70. 

2. It seems clear there was no effective seizure in this case. To make a 

valid seizure of a negotiable note under the circumstances of this 
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case, it was essential that the sheriff should have taken actual cor- 
poreal possession of it. 
John H. Pleasants & Sons vs. John Kemp, Jr., 124. 

3. The document sued on is a promissory note due at the death of the 
maker. It contains of itself evidence of consideration, which is, in 
the main, substantiated by the testimony of witnesses. 

Fergus Mahier vs. Succession of Marie Henriette Henrie, Widow 
Keays, 246. | 
It appears that the note sued upon was paid through Mouton, who 
was defendant’s commission merchant in New Orleans, from the pro- 
ceeds of defendant’s cotton in his merchant’s hands. Mouton, after 
he paid the note, pledged it to Cavaroc, who transferred it to plain- 
tiffs. Mouton’s account with defendant shows that he paid the note, 
as stated, and charged the amount to said defendant. Therefore 
the note was past due when it went into Cavaroc’s hands. Plaintiffs 
can not recover upon it. 
W. F. Halsey et al. vs. Leopold Lange, 248. 

4. It is shown that Bowles, who is holder of the note of plaintiff that 
fell due on the first of January, 1873, became the owner of it in the 
spring of the year 1872. No successful effort has been made to over- 
come the presumption that he is a bona fide holder before maturity, 
and without knowledge of equities that may exist between the prior 
parties. This, then, disposes of the case adversely to the plaintiff in 
injunction. 

Mrs. Delphine A. Taylor vs. R. S. Bowles et al., 294. 

5. The plaintiff purchased by notarial act from one Petjtjean a note for 
six hundred dollars, secured by mortgage and made by the defend- 
ants, due in two years from its date. In the same act another note 
of the same parties for the same amount and secured by the same 
mortgage, due at three years, was transferred as collateral security 
for the payment of the former. Some time after this transfer and 
after the maturity of the first note and pledge, the defendants, mak- 
ers of the said two notes, made a notarial pledge or transfer to 
plaintiff of a judgment in their favor as further collateral security 
for the payment of the said first-mentioned note. Neither of the 
notes is indorsed by the payee and transferrer. This suit is insti- 
tuted on the two notes and the notarial act of transfer and pledge. 

There can be no doubt that the plaintiff was entitled to judgment on 
the first note, and the only question is as to the correctness of the 
nonsuit in the court a qua on the second note, held merely as collat- 
eral security. 

As to the objection that the notes were not indorsed, the notarial act 
had as much effect as the indorsement of the payee could have. 
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In this instance, the second note being intended to secure the principal 
debt evidenced by the first note, the sale to pay the principal debt, 
or the first of the two notes, must necessarily be made to pay the 
pledged note also, and if there be any surplus the pledger is entitled 
thereto. If the defendants have any rights as between them and 
the pledger, they can be settled hereafter in a proper proceeding be- 
tween the proper ‘parties, and their rights in this respect will be re- 
served. 

The plaintiff is entitled only to the principal debt—the first note at 
two years for six hundred dollars, interest, and costs—but to get 
that it is necessary to sell the mortgaged property, and it must be 
sold to meet the notes unpaid. 

Jules Ducasse vs. J. C. Keyser and Hugh McKenna, 419. 

6. This is a suit on a promissory note. The plea is payment. The evi- 
dence shows that the several payments of interest were at the rate 
of twenty per cent, but that they were, by agreement, imputed to the 
interest. Defendant contends he should have the full benefit of these 
payments as being in excess of the interest stipulated in the note. 
Neither usury nor prescription being pleaded by the parties respect- 
ively, the payments must be considered as executed contracts. 
Whether the defendant might have sued within a year of each pay- 
ment to recover it back as usurious interest it is unnecessary to de- 
cide in this case. Vincent Boagni vs. C. C. Pickett, 606. 

. The defendants gave plaintiff a draft drawn by a planting partner- 
ship on the house of Allen & Co. in settlement of a promissory note 
which he held and which had been executed by defendants. The re- 
ceipt reads that the draft, when paid, shall destroy the note. The 
draft not being paid, the receipt amounted to nothing and left the 
note due and unpaid. 

A, L. Tucker vs. Clementine M. Charpentier and Husband, 617. 

8. On.a settlement between Duperier and his ward, Ratier, Duperier, 
being indebted to Ratier, assumed, in part payment of this indebt- 
‘edness, to pay a note drawn by his ward and on which he had gone 
security. 

Duperier and Ratier were sued on this note. Pending this suit, Ratier 
sold whatever claim he might have against Duperier to plaintiff. 
Judgment was rendered in favor of Duperier and Ratier on the note 
sued on. Plaintiff, as the transferee of Ratier, sues Duperier for the 
amount of this note. 

The settlement between Ratier and Duperier being final in their rela- 
tions of tutor and ward, Ratier, when he sold his rights against Du- 
perier to plaintiff, sold nothing. 

Because Duperier was not condemned to pay the note which he agreed 
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to pay is no reason why Ratier, or his alleged transferee, should 
claim payment of the sum which it represented, any more than if 
the holder of the note had given it to him, or if the payment there- 
of had been barred by prescription. 

Richard T. Eastin vs. Alfred Dupérier, 634. 

9. This is a suit to recover judgment for the amount of two drafts 
against the executors of Mary C. Moore and John Moore, who, in 
their life-time, were, the one the tutrix and the other the co-tutor of 
the minor, David Magill. The drafts were accepted, and plaintiff ac- 
quired them before due. The plea that defendants were bound as 
indorsers or sureties can not be sustained. 

‘The defendants can not be regarded as indorsers of the drafts. In in- 
dorsing the drafts they omitted adding their capacity of tutrix and 
co-tutor, which was set forth as drawers. In this fiduciary capacity 
the drafts were not indorsed and completed by the drawers, unless 
this court should regard their signature as given in that capacity. 

Bills drawn by a fiduciary to his own order are not completed unless 
indorsed in the same capacity as drawn. This court regards the 
drafts as completed, and must therefore consider that defendants in- 
dorsed them in the same capacity in which they drew them. 

‘The tutrix and co-tutor, administering the plantation of the minor, 
Magill, had the right to draw these drafts on the factors of the 
plantation of said minor. The drafts were predicated on the crops, 
which were not shipped to New Orleans, where the factors resided, on 
account of the war. The tutrix had authority of the court to bor- 
row money on mortgage to carry on the plantation. If she could ac- 
complish this object without the mortgage, she not only had the right, 
but it was her duty, to execute for the minor the less onerous obliga- 
tion. There is nothing in the record to fix the liability of the draw- 
ers individually. 

J. M. Lapeyre vs. W. F. Weeks et al., Testamentary Executors, 
664. 

10. This is a suit by attachment of the property of the defendants situ- 
ated in New Orleans, the object of the suit being to recover from 
the Mississippi Valley Bank the amount of various drafts drawn 
upon the plaintiffs by one of their own customers in the parish of 
Madison in this State, which drafts were cashed at Vicksburg by 
the Valley Bank and forwarded by that bank to New Orleans for 
collection, which plaintiffs paid, and which turned out to be forged 
and passed off to the Valley Bank that discounted them. The 
question is which of these parties shall bear the loss arising from 
the perpetration of this forgery. 

‘ The drawee of a bill is presumed to have a better knowledge of the 
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signature of the drawer than the holder. It is for him to rely on 
his own knowledge and means of information on the subject, and 
not upon presumptions arising from the opinions of others. In this 
case the plaintiffs had in their possession at the time these forged 
drafts were accepted and paid a number of other drafts of Ultz 
drawn upon them which they knew to be genuine. They had the 
means of comparing the genuine signatures of their correspondent 
with the forged signature, as well as various other means of deter- 
mining the character of the spurious bills. The last two of the 
series of the forged bills it appears they did refuse, but subsequent- 
ly paid them. Under these circumstances the loss should fall rather 
upon the plaintiffs than upon the defendants. 
Howard & Preston vs. Mississippi Valley Bank of Vicksburg, 727. 


11. Defendant is sued for the amount of a promissory note with inter- 


est, given fora part of the price of a plantation bought by him, and 
secured by vendor's privilege and mortgage. The defense is failure 
of consideration, because a large portion of the land bought by him 
belongs to another party, and did not belong to the vendor. Defend- 
ant further alleges that the note due does not belong to plaintiff, 
but to the vendor. 

Plaintiff acquired the note before maturity; consequently the equities 
between the original parties, if any exist, can not be pleaded against 
the note; but the mortgage is not negotiable, and as to that the 
equities may be pleaded. But the defendant has been in the peace- 
able and undisturbed possession of the land since 1871, the date of 
his purchase, and is not even threatened with eviction. Hence his 


defense can not prevail. - 
Josiah Morris & Co. vs. Reuben White, 855. 


12. A commercial firm can not be held liable on a promissory note 


signed with the firm name, when it is shown that the note was 
signed by one of the partners without the knowledge of the other 
partner, in a matter out of the usual course of the business of the 
firm, and was received by the plaintiff with knowledge of the fact 
that the note was accommodation paper. 
W. H. Vredenburgh vs. Lagan & Mackison, 941. 
Sree CommMerciAL Law, No. 1—Johnson vs. Blakemore, 140. 
Ser CommerctaL Law, No 2—Louisiana National Bank vs. Citizens’ 
Bank, 189. 
SEE Potice Jury, No. 2—Citizens’ Bank vs. Police Jury of the Par- 
ish of Concordia, 263. 
SEE InporsEr, No. 3—Otto vs. Belden, 302. 
Sre Action, No. 7—Guilfont vs. the Parish of Ascension, 413. 
SEE SuretiEs, No. 9—Washburn vs. Van Norden et al., 768. 
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Sre Sureties, No. 11—State ex rel. Favre vs. Judge of the Fourth 
District Court, Parish of Orleans, 884. 


See InporsEer, No. 5—Jules Blanc vs. Mutual National Bank of 
New Orleans, 921. 


BONDS (STATE). 


1. From the pleadings in this case, and from the evidence in the record, 
it is unquestionable: 

First—That the bonds, which are the subject of this controversy, were 
issued under and by virtue of legislative authority. 

Second—That the proceeds thereof went into the State Treasury, and 
were appropriated for a purpose vital to the interests of the public. 

Third—That the bonds in suit are in the hands of a bona fide holder, 
who purchased them in open market, and for a valuable considera- 
tion; and that the acts under which they were issucd are not uncon- 
stitutional. 

Therefore, the intervenor, Frank Morey, is entitled to have the bonds 
in question funded by the Funding Board according to law. 

State of Louisiana ex rel. Attorney General vs. Charles Clinton, 
Auditor,and Antoine Dubuclet, Treasurer. Frank Morey, 
Intervenor. The Funding Board made Party Defendant, 
219. 

2. Act No. 26, approved February 17, 1869, created a conditional obliga- 
tion of the State to guarantee the second-mortgage bonds of the 
New Orledns, Mobile, and Chattanooga Railroad Company. 

Before, however, the condition happened, there was a constitutional 
amendment adopted in November, 1870, prohibiting an increase of 
the State indebtedness beyond twenty-five millions of dollars, and 
this limitation had clearly been reached. 





If the conditions stipulated in the act had been complied with when 
the Governor indorsed the guarantee of the State on the sec- 
ond-mortgage bonds of said company, no debt would be created 
thereby in violation of the constitutional amendment then in force, 
because said indorsement would only evidence a valid obligation of 
the State incurred prior to the adoption of the constitutional limita- 
tion. It would evidence an unconditional obligation resulting from 
the performance by said company of the stipulations contained in 
said act of 1869. 

But if, as the evidence shows, the conditional obligation had lapsed 
when the Governor indorsed the guarantee on said bonds, that in- 
dorsement of guarantee would be the creation of a new debt, which 
was prohibited. 

70 
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The Governor, in indorsing the bonds, was a fiduciary, discharging the 
powers conferred on him by act No. 26 of 1869, but these powers 
were modified by the constitutional amendment supervening between 
this grant of authority and the exercise thereof; and all parties ac- 
quiring said bonds were charged with notice of the authority of the 
fiduciary who indorsed thereon the guarantee of the State. 

But for the constitutional amendment, the indorsement of guarantee 
would, under section ten of the said act of 1869, bind the State as to 
relator, or any bona fide third holder of said bonds, whether the 
stipulations of said act had been complied with or not by said com- 
pany. 

If the General Assembly could not create a debt when the bonds in 
question were guaranteed, and that was the creation of a debt, they 
could not by enactment provide that the Governor’s certification 
of guarantee shall be the conclusive proof of an indebtedness by the 
State, and thereby cut off the judiciary from inquiry into the valid- 
ity of the obligation arising from such guarantee. 

The State could not revive by ratification or otherwise the obligation 
that had lapsed by the failure of the New Orleans, Mobile, and Chat- 
tanoga Railroad Company to comply with the stipulations of the act 
of 1869, because at the date of the alleged acquiescence the con- 
stitutional amendment was in force. Hence said bonds are not valid 
obligations of the State, and can not be funded. 

This court is also of opinion that the funding of these bonds is not 
provided for by the funding act No. 3 of the acts of 1874. 

If the funding of these bonds had been contemphkated, the Board of 
Liquidation would not have heen required to cancel and destroy 
them, and thereby defeat the possibility of recovering against the 
makers of said bonds personally, as well as the right resulting from 
the mortgage. 

The State ex rel. Citizens’ Bank of Louisiana vs. the Funding 
Board, 249. 

. The State has enjoined the Auditor and Treasurer from paying the 
coupons attached to the bonds issued under act No. 95 of 1871, on 
the grounds that the issue of said bonds, amounting to two million 
five hundred thousand dollars, was in contravention of the constitu- 
tional amendment, and said bonds are not valid obligations of the 
State. To decide this question it is necessary to examine the acts of 
1869, 1870, and 1871 which were passed on the subject. 

The obligation of the State under the acts of 1869 and 1870 adverted 
to was to guarantee the second-mortgage bonds of the New Orleans, 
Mobile, and Chattanooga Railroad Company on each section of forty 
miles “which said company shall construct” within the time men- 
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tioned in said acts, after the act of mortgage on said section so con- 
structed shall have been delivered to the Governor, approved by 
him, and recorded in the office of the Secretary of State. 

This was the subsisting obligation of the State when the constitutional 
amendment limiting the State debt to twenty-five million dollars 
went into operation in November, 1870. As the amount of that lim- 
itation had already been reached, the General Assembly could not 
create a debt thereafter. 
Notwithstanding the existence of this constitutional limitation, the 
General Assembly passed act No. 95, approved the twentieth of 
April, 1871, which provides, among other things, that the Governor 
is authorized to subscribe for twenty-five thousand shares of one 
thousand dollars each of the capital stock of said corporation on 
behalf of the State, and to receive the certificate of stock therefor 
as payment shall be made for the same, etc., and further declares 
that the subscription for stock and the issue of the bonds aforesaid 
are intended to extinguish the obligation of the State to indorse or 
guarantee the second-mortgage bonds of said corporation under the 
act of the General Assembly relative to said corporation, approved 
February 21, 1870, and as a discharge of either party from all obli- 
gations for the issue, indorsement, guarantee, and security of said 
mortgage notes, as provided for in the fourth section of said act ; 
it is provided that the said corporation shall comply with certain 
conditions, formalities, and stipulations, and shall obligate itself to 
commence that part of its railroad from Vermilionville to Shreve- 
port within six months, and to complete the same within the time 
limited therefor in the said act. 

On the twenty-fourth of April, 1871, four days after the passage of this 
act, the Governor issued to said company bonds of the State 
amounting to two million five hundred thousand dollars, notwith- 
standing the fact that the railroad from Vermilionville to Shreve- 
port had not been located, and not a particle of work had been done 
by the said company. 

Indeed, the record shows that there never has been even a survey and 
location of that branch of the railroad as contemplated by the act, 
and all the work that has ever been done by said company thereon 
consists of a ditch 291 feet long, six feet wide, and one and a half 
deep, proved to be worth twelve dollars. That is the extent of the 
labor of said company on the road from Vermilionville to Shreve- 
port after the expiration of five years, the period within which they 
were required to finish the whole line. 

The obligation of the State to guarantee the second-mortgage bonds 
of the New Orleans, Mobile, and Chattanooga Railroad Company 
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had lapsed, because the said company failed to complete the first 
section of forty miles of the main line by the eighteenth of January, 
1871, and failed to achieve other works and fulfill other obligations 
according to specifications in said act of 1870. 


Under these circumstances the act of the twentieth of April, 1871, and 
the issue thereunder by the Governor of bonds to the amount of 
two million five hundred thousand dollars was the creation of a debt 
in contravention of the constitutional limitation which went into 
force in November, 1870. 


The conditions precedent having not happened, the conditional obliga- 
tion of the State resulting from the legislation of 1869 and 1870 has 
not ripened into an unconditional obligation; it can never ripen into 
one, because the period within which it might become so by the per- 
formance of the conditions imposed on said company have all 
passed, and the conditional obligation of the State to said company 
has lapsed. 


As these bonds bear date subsequent to the adoption of the constitu- 
tional amendment, all persons acquiring them were charged with 
notice of the existence and effect of that amendment; they were 
charged with notice that in 1871 it was not in the power of the Gen- 
eral Assembly and the Governor to-bind the State by the issue of 
these bonds as a substitute for the obligation to indorse the second- 
mortgage bonds of the New Orleans, Mobile, and Chattarooga Rail- 
road Company, because said obligation was conditional, and it could 
only become binding on the State upon the happening of the con- 
ditions precedent, and they might never happen. 

The issue of these bonds as a substitute for a debt that did not exist, 
and that might never exist, was to all intents and purposes the 
creation of a debt in 1871, in contravention of the constitutional 
amendment. 

State vs. Clinton and Dubuclet, 393. 
4. It has been held that a discharge under the bankrupt law does not 
release one from the obligation to collate. Upon the same principle 
the heir can not plead against collation that the debt which he owes 
is prescribed. 


If the parties were claiming simply as heirs of the deceased, being 
collaterals, they could not be forced to collate. But they do not 
claim as heirs. They claim under the will. They must therefore 
take according to the terms of the will. 


Now, the will provides that the donations which the testator may have 
made to his heirs, as well as the debts and other advances which 
they owe him, shall be brought into his succession, in order that the 
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three branches of his heirs may be placed upon a footing of perfect 
equality. 

Alphonse, now deceased, was one of the three branches. In order that 
the provisions of the will should be carried out, it was necessary 
that he should collate what he owed. His children can have no 
greater rights or interest in the succession of which he formed a 
branch than he had. He would have been obliged to collate. So 


are they. 
Succession of Bougére, 743. 


SEE JuDGMENT, No. 4—Francis vs. Marie Louise Martin, 403. 


BONDS (NEW ORLEANS WATERWORKS). 


1. Bonds with coupons payable to bearer are negotiable securities and 
pass by delivery, and, in fact, have all the qualities and incidents of 
commercial paper. The bonds in controversy were payable to 
bearer; they were not due when bought by the defendant, who gave 
value for them. The purchaser was therefore unaffected by want of 
title in the vendor. 

Consolidated Association of Planters of Louisiana vs. J. Numa 
Avegno, 552. 


BONDS (TOWN OF DONALDSONVILLE). 


1. In 1861 the General Assembly passed act No. 69, authorizing the 
mayor and selectmen of the town of Donaldsonville, parish of As- 
cension, to issue bonds for such sums, not exceeding twenty-five 
thousand dollars, as in their judgment might be required for the in- 
terest of said town. 

Under this authority, in 1866, the town of Donaldsonville undertook 

to settle with all its creditors by issuing to them consolidated bonds 
amounting in the aggregate to less than twenty-five thousand dol- 
lars, payable ten years after date, bearing eight per cent interest, 
payable annually. 

The interest on these bonds was paid punctually till April, 1871. Subse- 
quently, the corporation refused to pay the interest as it accrued, 
and it passed an ordinance repudiating the bonded debt. There- 
upon the plaintiff, holder of some of these bonds, sues the defend- 
ant for the payment of the interest and capital represented by these 
bonds. 

The corporation had undoubtedly authority to issue the bonds in ques- 
tion, and it fails to show any want or failure of consideration or any 
other valid defense. It was anxious to settle with its creditors and 
procure a long term of years for paying the debts it considered it 

then owed. 
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Corporations, like natural persons, should be honest. In the case at 
bar the town of Donaldsonville had authority in 1866 to settle with 
plaintiff or the party to whom these bonds were issued. Whatever 


defense there was to the claim, it was presumably known at the time 
of the settlement. 


If there was not then a valid legal obligation, there was at least a 
moral obligation, which was a good consideration for the bonds. If 
there was no other consideration, the delay of ten years was a legal 
consideration for the compromise in 1866 under which the bonds in 
question were issued. 


The refusal to pay the interest which was due in April, 1872, and April, 
1873, and the ordinance of repudiation, did not cause the whole 
debt to become due, and, therefore, in May, 1873, when this suit was 
instituted, plaintiff had not the right to demand payment of the 
bonds which were issued on the third of April, 1866, and payable 
ten years after date. 


The holder of a debt against a corporation has no greater right than 
if the maker were a natural person. The declaration of a natural 
person to the effect that he repudiates his obligation will not cause 
that obligation to mature before the time specified in the contract. 
Plaintiff is therefore only entitled to the interest accrued. 

Felix Braud vs. the Town of Donaldsonville, 558. 


BONDS (RELEASE). 


1. Carlin & Leslie, being planting partners, borrowed of plaintiffs a 
certain sum of money to carry on their plantation and executed a 
written obligation, which was duly recorded in 1872. In January, 
1873, other parties claiming privileges upon the crop of said Carlin 
& Leslie sequestered a certain quantity of sugar, which sugar was 
released on bonds by the seizing creditors. Whereupon Carlin & 
Leslie compromised with said creditors who had caused the sale of 
the sugar.. Subsequently, the plaintiffs in this present instance in- 
tervened in the suits aforesaid, claiming a privilege upon the prop- 
erty sequestered. The suits were dismissed in consequence of the 
compromise, and the intervention followed the fate of the principal 
suits. Long afterward, Bee & Co. instituted the present suit against 
Carlin & Leslie, who were then absentees, and sequestered the de- 
livery bonds executed by the plaintiffs in the former suits as the 
property of the absent defendants, claiming a_ privilege on said 
bonds. 


The mere statement of the case shows that the plaintiffs’ pretensions 
are untenable. When they intervened in:the original suits, those 
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suits, in fact, did not exist, having been previously settled by the 
debtors. Consequently, the bonds were virtually canceled by the 
settlement, and the defendants, Carlin & Leslie, have no right or 


title to them. 
Wm. C. Bee & Co. vs. Carlin & Leslie, 648. 


BONDS (JUDICIAL). 


1. Judicial bonds are solidary obligations, and this is a judicial bond 
which is sought to be enforced. The judge a quo erred in not ren- 
dering judgment in solido against the sureties. 

J. Faust, Brother & Co. vs. Glynn & Wintz. Charles Cavanac and 
James Ricketts, Sureties, 676. 


BOND (BANK’S OFFICER). 


See New ORLEANS NaTIONAL Bank ys. WELLS, 736. 


BOND (INJUNCTION). 
SEE SHEPPARD vs. SHEENE, 816. 
BOARD OF HEALTH. 


1. Act No. 102 of the session of 1870, commanding the Board of Health 
to perform certain work under the second section of said act, is re- 
pealed by the act No. 46 of the session of 1874. 

State ex rel. New Orleans Sanitary and Fertilizing Company vs. 
the Board of Health, 536. 


CARROLLTON (CITY). 


1. The evidence in this case shows that plaintiffs have never been paid 
for the land occupied by the streets, described in their petition, 
although another person was paid for a strip of his land situated in 
the same locality; that these streets have been opened from fcur to 
seven years; that they have been ditched, improved, and occupied 
by the city of Carrollton; that there has been no formal ordinance, 
however, directing the opening of these streets. The charge that 
the streets have been dedicated to public use by the owners is 
wholly unfounded. The conclusion is that the plaintiffs ought to 
recover the value of their property which was taken and occupied 
by the city of Carrollton, and which is proved to be worth twelve 
hundred dollars. 

Walter Bailey and Mrs. Aldrich vs. City of Carrollton, Mayor, 
and Council, 171. 
CITATION. 


1. The objection to the joinder of issue by the default can not avail 
the defendant. It is true there was no citation, but defendant ap- 
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peared by his attorney and accepted service and waived citation. 
The written waiver was at the foot of the petition, and, although 
not dated, it will be presumed that it occurred when the petition 
was filed, which was ten days before default was entered. 

The objection as to the testimony can not be considered, because no 
bill of exceptions was taken, although defendant appeared by coun- 
sel to accept service and waive citation. By this appearance by 
counsel and by the legal joinder of issue by a default, the defendant 
was legally present at the time of the trial, and it was his duty to 
present his objections to the testimony, if he had any, by a bill of 
exceptions, in order that the same might be considered by this 
court. 

Mrs. Annie Castell vs. Thomas J. Castell, Her Husband, 91. 

. A curator ad hoc can not directly or indirectly waive citation. 

Samuel F. Ticknor vs. M. M. A. Calhoun, 258. 

. Legal notice of a suit against the wife (said wife being cited) having 
been served upon the husband is sufficient to bring her properly 
into court. The notice of the suit to the husband is sufficient, if he 
makes no objection, to allow her to standin judgment. If he has 
not come into court and has not authorized bis wife to make de- 
fense, it must be considered that he thought there was none to 
make, and, under these circumstances, to obtain an order from the 
judge authorizing her to stand in judgment would be a useless for- 
mality. She is in court from the fact that the suit is brought against 
her, her husband being cited to authorize her. Being in court, pro- 
ceedings may then be carried on against her in the same manner as 
they are against other defendants. If she does not answer, default 
may be taken against her. If the default, when taken, is not regu- 
larly set aside, it may be confirmed. 

Francis vs. Mrs. Marie Louise Martin, 403. 

. One of the main questions in this case is about the validity of a 
citation. It is directed to Jules G. Olivier, of the parish of St. Mary, 
attorney in fact of Gabriel L. Fuselier: “ You are hereby summoned 
to appear before the district court in and for the parish of St. Mary 
on the first Monday of October next, and comply with the demand 
contained in the petition of William Jacobs against you (a copy of 
which is hereunto annexed), or file your answer thereto ia the office 
of the clerk of said court,” ete. No answer was filed to this suit. 
Judgment by default was rendered against Fuselier and confirmed. 

This judgment is null and void for want of citation. The Code ex- 
pressly provides that citation must be directed to the defendant. 
Here it was Olivier who was cited, and it was Olivier who was or- 
dered to file his answer to the demand which was made upon him. 





CITATION—Continued. 
Admit that Olivier was Fuselier’s attorney in fact, still, when Fuse- 
lier is sued the citation must be directed to him, and not to his 


agent. 
William Jacobs et al. vs. M. E. L. I. Frére, Wife, et al., 625. 


. The record shows that the rule taken by defendants on plaintiffs to 
release certain articles seized and appealed from by said plaintiffs 
was served on the counsel of record, they being residents of Boston. 
This service is sufficient. 

Boston Belting Company vs. E. M. Ivens & Co., 695. 
See Taxes, No. 1—City of New Orleans vs. the Heirs of St. 
Romes, 17. 
See Taxes, No. 21—Irwin vs. City of New Orleans and Waggaman, 
Sheriff, 670. 
Sree Taxes, No. 23—Howell vs. City of New Orleans, 681. 


CHECKS ON BANKS. 
SEE ComMERcIAL Law, No. 2—Louisiana National Bank vs. Citizens’ 
Bank, 189. 
Sree ComMERcIAL Law, No. 3—Helwege vs. Hibernia National Bank, 
520. 
See CommerctaL Law, No. 5—Newman vs. Kaufman & Co., 866. 
Sre InporsEr, No. 6—Mutual National Bank vs. Rotgé et al., 933. 


CLERK OF DISTRICT COURT. 


1. The relator took a bill of exceptions to the ruling of the judge a quo 
admitting parol proof that the release bond accepted by the sheriff 
was taken to the clerk’s office and delivered to him to be filed, on 
the ground that the said clerk had issued a certificate to the relator 
to the effect that ne such bond had been so filed within the ten days 
prescribed, and such certificate could not be disproved by parol evi- 
dence. 


The court below did not err. This is not such an official act as comes 
within the rule invoked by relator. This court is not referred to any 
law which makes it the duty of the clerk to issue such a certificate 
as an authentic instrument. It is nothing more than a written state- 
ment by ariy other individual. 

State ex rel. Ludger Schernayder vs. Minos T. Gordy, Sheriff, 
589. 
SrE AppEaL, No. 32—State er rel. Richard vs. Robertson, 580. 


COMMERCIAL LAW. 


1. The question in this case is, whether defendants were bound to 
honor a certain draft drawn upon them by Adams in favor of plain- 
tiff. Defendants had informed plaintiff that Adams was authorized 
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to draw on them against any cotton “which he might ship or control 
to be shipped them.” The evidence shows that the draft now sued 
on was drawn against cotton shipped by Adams to the defendants. 
It was therefore completely covered by the defendants’ letters au- 
thorizing Adams to draw. 

It is to be observed also that the draft in question was drawn, as were 
all the other drafts which are in the reeord—those drawn in favor of 
Adams as well as those drawn in favor of other parties —without 
there being bills of lading attached to any of them. It was there- 
fore drawn in the regular order of business as carried on between 
the parties, and plaintiff had the right to assume that it would be 
paid, as other similar drafts had been paid. 

B. M. Johnson vs. Blakemore & Co., 140. 

2. This suit is brought by the Louisiana National Bank of New Orleans 
vs. Citizens’ Bank of Louisiana, to recover back the amount of a 
check drawn by the Bank of Mobile, purporting to be for twenty- 
seven hundred dollars, but which had been fraudulently raised from 
a smaller sum, and paid in ignorance of the forgery by the Louisiana 
National Bank, on which the check was drawn, and which had been 
taken on deposit by a third party and the amount paid out, upon the 
faith of the certification that it was “good,” put upon the check by 
the Louisiana National Bank. 

The obligation of the Louisiana National Bank to pay was the same, 
whether the instrument be called a check or bill. Clearly there was 
created an engagement of the bank to pay, and the bank became pri- 
marily liable to any innocent holder of the instrument for the amount 
thereof, which it had certified to be good. One cf two innocent per- 
sons must suffer in this case. It would seem but just that he whose 
act has caused the loss should bear it. 

Louisiana National Bank of New Orleans vs. Citizens’ Bank of 
Louisiana, 189. 
3. By the law merchant of this country the certificate of a bank that a 
check is good is equivalent to acceptance. 

This is a suit against the defendant on a certified check for $4150. 
The defense is the check was raised from forty-one dollars after it 
was certified, and the date was altered from the second to the sev- 
enth of July. Plaintiff acquired it on the seventh of July, in due 
course of business for value. 

There was a blank between the words forty-one and dollars in which 
the drawer fraudulently inserted the additional figures and abscond- 
ed after the perpetration of the fraud. 

The bank was negligent in certifying the check without drawing a 
line with a pen across the blank between the words forty-one and 
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dollars, thereby enabling the drawer to perpetrate the fraud. There 
was nothing in the appearance of the check to excite the suspicion 
of plaintiff or a prudent man of business. The bank therefore is 


responsible. 
Peter Helwege vs. Hibernia National Bank, 520. 


4. It is not shown that the custom is universal among dealers in goods 


5. 


to insure the articles they are ordered to ship. Plaintiffs prove that 
they never insure goods sold by them, unless specially ordered to do 
so, and this court thinks that their dealings with defendant indi- 
cates this fact. Moreover, defendant was clearly informed that 
plaintiffs had not insured the goods sent, and did not remonstrate. 
Hence, defendant is liable to plaintiffs for the claims sued upon. 
Cazeaux & Vergnole vs. L. B. Filliquier, 803. 

A check is always supposed to be drawn against funds, and any one 
requested to indorse it as surety must show that it is to be used 
differently from its usual purpose, and also show clearly that some 
specified limit was fixed to his liability. No other object could be 
imagined for requiring a surety on a check than that it should be 
held for a time, or until funds should be provided. 


’ 


In this case plaintiffs loaned Kaufman & Co. a sum of money on the 


check of the latter, with Weil us surety, for a time not fixed, and 
there was “no prolongation of the terms granted to the principal 
debtor without the assent of the surety,” as urged in the defense. 
Hence the surety has not been released or discharged from the lia- 
bility assumed by him. 
Isidore Newman & Bro. vs. M. Kaufman & Co. et al., 866. 
SEE AGENT AND PrincrpaL, No. 3—Phillips vs. Blakemore, 88. 
SrE Bonps—Consolidated Association of Planters of Louisiana vs. 
Avegno, 552. 
SEE BILts AND Promissory Nores, No. 7—Tucker vs. C. Charpentier 
and Husband, 617. 
SEE Bitts anp Promissory Notes, No. 9—Lapeyre vs. Weeks, 664. 
SEE BILts AND Promissory Notes, No. 10—Howard & Preston vs. 
Mississippi Valley Bank of Vicksburg, 727. 
SrE Brits anp Promissory Notes, No. 12—Vredenburgh vs. Lagan 
& Mackison, 941. 


COMMUNITY. 
1. 


It is apparent that the obligations sued on were obligations of the 
community, of which R. C. Strother was the master, and that the 
debt which arose therefrom was a community debt. The judgment 
should not, therefore, have been rendered against the wife individu- 
ally, and she had no power to confess a judgment on a debt due by 
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the community. If judgment was improperly rendered against her, 
and this court thinks it was, then the sheriff was not authorized to 
seize her property in order to satisfy it, and the injunction properly 
issued. 
E. L. Strother and Husband vs. George B. Hamlet, Sheriff, et al., 
839. 

. The property in controversy belonged to the community existing 
between the plaintiff and husband, H. Murphy, now deceased. The 
plaintiff having sued her husband for separation from bed and 
board, and for paraphernal property, and for her interest in the 
community property, the suit was dismissed by consent; and by an 
act in the form of a donation the usufruct or the rents of one half 
of the property, separate and community, owned by him, was given 
to her during her life, and he agreed not to sell or incumber the 
property. This is claimed to be a compromise of the suit. 

Shortly after this, the property in dispute was mortgaged by Murphy 
to Hoss, the defendant in this suit, for money loaned. Murphy hav- 
ing died, and Hoss having obtained an order of seizure and sale of 
said property, the sale was enjoined by plaintiff, and on appeal to 
this court said injunction was dissolved. 

On the aforesaid property being finally sold on a writ of seizure and 
sale obtained by Hoss, it was adjudicated to him, and the sheriff 
ejected the plaintiff from the premises in order to give the said Hoss 
complete possession, and this was done some time after the sale, 
and after the sheriff had returned the writ. It is of this act of the 
sheriff that the plaintiff chiefly complains. She maintains that the 
property did not belong to the succession of her husband, but had 
become hers by virtue of a partition resulting from a judgment ob- 
tained by her contradictorily with her co-heirs pending the injunc- 
tion suit aforesaid, and recognizing her rights as asserted in said 
injunction suit. 

The judge a quo erred in overruling the plea of res judicaia set up by 
defendant. The alleged grounds in plaintiff's petition are the same 
in substance as those set up in the injunction suit. 

The partition judgment obtained by plaintiff could not affect the rights 
of the mortgage creditor, who then had the property under seizure, 
or of any other creditor. 

If in the suit of the plaintiff against her husband the act of donation 
which took place be regarded as a compromise, and if it be conceded 
that the law authorizes compromises between husband and wife 
(which, however, this court does not believe), still it could have no 
greater effect than a regular judgment, and it is well settled that, 
when a wife asserts any rights against a creditor of the husband, 
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by virtue of a judgment in her favor against him, she must prove 
that the judgment was well founded in law and in fact. 

The debt of Hoss was created during the community, which was dis- 
solved by the death of plaintiff's husband. She had not renounced 
the community, but, on the contrary, had taken possession of one 
half of the community property in a partition with the heirs; she was 
therefore responsible for her share of the community property in her 
possession; and the price of the sale went to extinguish taxes and 
other community debts, which should be refunded to the purchaser, 
or, at least, tendered to him before an action to revoke the sale can 
be instituted. 

The sheriff's seizure was sufficiently accomplished. He went upon the 
property and gave notice to all the occupants thereof of his seizure, 
and notified the tenants to pay rents to him, and he appointed one 
of the tenants keeper for him. The fact that he permitted the plain- 
tiff to remain on the premises did not vitiate the seizure. 

The possession of the judgment debtor is dissolved by the legal 
seizure under the writ. It is vested in the sheriff until the property 
is disposed of; that officer is considered the rightful possessor, and 
can maintain an action of trespass against any person disturbing 
him in such possession. 

If the privileged claims which are asserted did exist, they were gen- 
eral privileges, and should have been asserted against the property 
and money in the hands of the executor. 

A, E. Paul vs. Jacob Hoss et al., 852. 
Sree Hussanp anv WIFE, No. 4—Mrs. Whiteman vs. Le Blanc, 430. 
SEE Succession, No. 12—Thezan, Wife of Dumas, vs. Thezan, 442. 
SreE Succession, No. 14—Succession of Plantevignes, 562. 
SEE Morteace, No. 9—Bienvenu, Wife of Broussard, vs. Fournet, 
623. 


SEE Winow, No. 1—Ludeling vs. Mary <A. Felton and Husband, 
849. 


CONFEDERATE MONEY. 


1. The plea that the subject of this controversy was a Confederate 
money transaction, which was therefore void, can not be maintained. 
Confederate notes were not the consideration of the obligation. The 
consideration was land. 

Defendant had the privilege of paying in Confederate money so long 
as there was any Confederate currency to pay with. But that privi- 
lege he lost by not taking advantage of it when it was in his power 
to do so. 

H. M. Hyams vs. M. Baer, 801. 
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CONSTITUTION. 

1. Thetitle of act No. 71 of the Legislature, approved March 23, 1874, 
sufficiently covers the act so far as it annexes the city of Carrollton 
to and makes it a part of the city of New Orleans and parish of Or- 
leans. The annexing of the territory of the city of Carrollton to 
the parish of Orleans and city of New Orleans necessarily effected 
the change of the limits of the respective parishes, and such change 
was constitutionally effective by the terms used in the body of the 
act which make the upper line of Carrollton the upper boundary line 
of the parish of Orleans. 

While the constitution directs and requires that the object or objects 
of a statute shall be expressed in the title, it does not require that 

. all the details and provisions of the statute should be expressed or 
referred to in the title. If the object or objects of the act are ex- 
pressed in the title, it is sufficient. 

State of Louisiana vs. Daniel, 38. 

2. It is unquestionable that by act No. 71 of the acts of 1874 a portion 
of the parish of Jefferson was annexed to the parish of Orleans, 
and that said act is not unconstitutional in that respect. 

When a law is clear and free from ambiguity, the letter of it is not to 
be disregarded under the pretext of pursuing its spirit. 

Succession of Simon Teaulet, 42. 

. The case of the State of Louisiana vs. the North Louisiana and 
Texas Railroad Company, 25 An. 65, disposes of the present one, 
and in that case this court held that the State has, by making the 
act No. 108 of 1868 the basis of its suit, recognized and affirmed its 
constitutionality in regard to the adequate ways and means provided 
for the payment of the current interest and the principal of the 
bonds, and it also held that the act No. 97 of 1872 was not uncon- 
stitutional. 

State ex rel. M. Morgan’s Sons vs. the Board of Liquidators, 121. 

. In the case of the Police Jury of West Baton Rouge et al. vs. J. V. 
Duralde et al., 22 An. 107, and in the case of the Citizens’ Bank vs. 
Louis Muh, 27 An., the identical points of prescription and uncon- 
stitutionality were raised by the defendants and decided adversely. 
Those decisions have established a precedent by which the present 
controversy must be governed. 

Citizens’ Bank of Louisiana vs. Widow J. C. de St. Romes et 
al., 125. 

. Act No. 69 of 1869, entitled an act to provide for the collection of 
judgments against the several parishes of this State, is not uncon- 
stitutional. It simply authorizes a judge who renders a judgment 
to order the proper persons to proceed in the manner pointed out by 
law for its execution. This is a purely judicial power. 


¢ 
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The object of the law is certainly expressed in its title, and the sec- 
tions thereof provide only for the carrying out of the objects as 
stated in the title. It does not therefore conflict with article 114 of 
the constitution. 


INDEX. 1015 


The tax is certainly uniform in so far as the parish of Plaquemines is 
concerned, as all property therein is taxed alike. Because article 118 
of the constitution provides that taxation shall be equal and uniform 
throughout the State, it does not follow that the people of the par- 
ish of Plaquemines can not be taxed for any purpose unless the peo- 
ple of every other parish in the State are also taxed. 

Police Jury of the Parish of Plaquemines vs. Christopher Packard 
et al., 199. 

3. Even if the sale of the property in controversy had been for Con- 
federate money, the contract of sale was an executed contract, and 
under article 149 of the constitution of this State the purchaser would 
be protected. 

R. D. Sholars, Administrator, vs. Eliza Hardee et al., 259. 





. Where the appropriations are not in excess of revenues, no debt is 
created in contemplation of the constitutional amendment limiting 
the State debt to twenty-five millions of dollars. As it is not shown 


in this instance that the appropriation in favor of relator was beyond 
the revenues of the year in which it was made, this court concludes 
that no debt was contracted in violation of the constitution. 
State of Louisiana ex rel. Mrs. W. P. Noble vs. Charles Clinton, 
Auditor. State of Louisiana, Intervenor, 400. 


8. Obviously the third amendment of the constitution did not intend to 
repudiate subsisting obligations of the State, if the General Assem- 
bly failed to provide an annual revenue sufficient to pay them. The 
effect of such neglect would be that a subsequent Legislature 
would, by taxation and appropriations, provide for their payment. 
Thus in the present case, while this court is of opinion that the rela- 
tor’s pension for the year 1875 alone can be paid out of the appro- 
priation made for that year, still his claim or right to the pensions 
of former years is not extinguished by the fact that there exists no 
appropriation out of which they can now be paid. His relief must 
be by the Legislature. Had the act of 1875 indicated that pensions 
for years anterior to 1875 were to be paid out of the appropriations 
of that year for that purpose, it would not have been obnoxious to 
the third amendment. 

State of Louisiana ex rel. J. Charbonnet vs. George B. Johnson, 
Auditor, 511. 
9, The evidence shows that the property taxed is not used for church, 
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school, or charitable purposes; therefore the Legislature could not, 
under the constitution, exempt it from taxation. 


The defendants urge that the rents or revenues of the property are 


appropriated to charitable uses by the association, which is a chari- 
table association.. But these facts do not bring the property within 
the classes of property which the constitution authorizes the Gen- 
eral Assembly to exempt from taxation. 


The property which is occupied for the execution of the charitable pur- 


10. 


poses of the institution may be exempted, but other property be- 
longing to the association, which is rented as stores, ball-rooms, or 
theatres, can not be exempted. 

City of New Orleans vs. St. Patrick’s Hall Association, 512. 
The proceeding in the district court was irregular and unauthorized. 
Under article ten of the constitution of the State the plaintiff had 
the right to sue out an injunction in the parish court, and if the 
amount involved justified it, an appeal from that court to the dis- 
trict court might have been taken. But the district court had no 
right to prevent a suit in the parish court by injunction. 

Bonin vs. Monot, 597. 

The defendant admits that the extended boundary of New Orleans, 
under the act of 1874, No. 71, embraces his property, but insists 
that that portion of the law is unconstitutional, because it is not 
covered by or embraced in the title of the act. The court can not 
concur in this view. 


The title of the act enumerates other objects besides the annexation 


of the city of Carrollton to the city of New Orleans, and among 
them is the creation of the “Seventh District of the city of New 
Orleans and a municipal court and a sanitary district,” ete. The 
boundary of this Seventh District includes the defendant’s property. 
City of New Orleans vs. George L. Bright, 873. 
Sree Taxes, No. 4--Cullinan vs. City of New Orleans, 102. 
SEE APPROPRIATION Britt, No. 1—State vs. Clinton and Dubuclet, 
201. 
SEE Bonps (State) No. 2—State ex rel. Bank of Louisiana vs. Fund- 
ing Board, 249. 
SEE Bonps (State) No, 3—State vs. Clinton and Dubuclet, 393. 
Sree Warrants, No. 2—City of New Orleans vs. City Hotel and 
Morse, 423. 
Sree Jurispiction, No. 23—<State of Louisiana and Parish of St. 
Landry vs. Wikoff, 654. 
SEE ReturninG Boarp, No. 1—State ex rel. Moncure vs. Dubuclet, 
698. 
See Taxes, No. 25—City of New Orleans vs. Dunbar & Son, 722. 
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CONSTITUTIONAL OFFICERS. 


1. Justices of the peace are constitutional officers composing a part of 
the judiciary. Article ninety-six of the constitution of 1668 pro- 
vides for the removal of various State officers, the judges of the 
Supreme Court, and judges of inferior courts, justices of the peace 
excepted, by impeachment. 

The removal from office of justices of the peace is provided for by 
address of two thirds of the members of both branches of the Gen- 
eral Assembly, according to article 106 of said constitution, as they 
are not removable by impeachment as provided for the removal of 
other constitutional officers in accordance with article ninety-six of 
the constitution. 

As the matter of removal from office of justices of the peace is estab- 
lished by the constitution, no other method of removal can be re- 
sorted to, and therefore the provisions of the act No. 26 of the acts 
of 1873, so far as they declare that a conviction of extortion in office 
by a public officer shall ipso facto operate a vacation of the office, 
are at variance with article 106 of the State constitution, and do not 
apply to the defendant. It follows that no vacancy in the office of 
fifth justice of the peace of the parish of Orleans has arisen, as al- 
leged by relator, from the pretended conviction of the defendant of 
the offense of extortion in office. There being no vacancy, there was 
no room for an appointment by the Governor. 

State ex rel. James Koppel vs. Williary L. Thompson, 444. 


CONTESTATION OF ELECTION, 


Sre RETURNING Boarp, No. 1—State er rel. Moncure vs. Dubuciet, 
698. 


CONTBACT. 


1. This suit is brought to recover from defendant $40,262 damages re- 
sulting from the alleged inexecution of a contract to give, within. 
sixty days, a good title to a certain plantation sold, or promised to 
be sold, to plaintiff, and for property and improvements placed on 
said plantation. Defendant denies that he has failed to comply 
with his agreement. He alleges that a title was tendered to plain- 
tiff in due time, but that objections were made to the title offered, 
and the plantation was abandoned by the plaintiff, who had been in 
possession for some time. Wherefore defendant set up a claim in 
reconvention for rent, for the value of certain agricultural imple- 
ments, for mules, etc. 

It appears that plaintiff was a lessee of the plantation before he be- 
came a purchaser thereof. 
The evidence shows that the plaintiff had a right to object to the title 
71 
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offered him, and that he gave up the plantation, which was received 
by the defendant. 

Practically, the only object in determining whether the instrument 
executed by defendant in favor of plaintiff be a sale or a promise to 
sell, is to ascertain whether the lease of the plantation held by 
plaintiff ceased to exist on the twenty-fourth of October, 1870, (the 
date of said instrument) cr continued till the end of the year for 
which it had been made. 

It is evident that the parties contemplated the execution of a formal 
act of sale, such as is usual in the transfer of a plantation. But the 
contemplated sale was not carried into execution. The effect of the 
cancellation of the agreement between the parties was to place 
matters as they were before the agreement. The plaintiff, therefore, 
continued to be a tenant under the lease, and he owed rents during 
that period. The evidence, even, shows that this was the under- 
standing of the parties. 

Notwithstanding the defendant had not furnished the plaintiff with 
such title as he had a right to require, said plaintiff remained in 
possession of the plantation. He had planted a crop and made val- 
uable improvements on the plantation. The reciprocal claims of 
plaintiff and defendant, resulting from these relations of lessor and 
lessee, are settled, in the judgment of this court, according to the 
merits of each claim, as supported by the evidence. 

‘Certain losses for which plaintiff claims damages are not attributable 
to the fault of defendant, but to a crevasse, for which the defendant 
is in no manner responsible, and to the act of the plaintiff himself. 

J. A. Fernandez vs. Bernard Soulié, 31. 

2. The plaintiffs, as transferees of one Elder, allege that a certain 
amount of work contracted for on behalf of the State has been done 
according to the contract; that it has been approved by the parties 
authorized to do so; that the bonds provided for in the act of eighth 
of September, 1868, have been signed, and that they are now in the 
hands of the Auditor, who refuses to deliver them up. Wherefore 
they pray for a mandamus on the Auditor to compel him to deliver 
them. 

The present Attorney General, as well in behalf of the Auditor of 
Public Accounts as in behalf of the State, and intervening in that 
interest, opposes the issue of the bonds. : 

‘The contract under which relators did their work was entered into 
with the Board of Engineers. This board had no authority to enter 

into the contract. They could only do what they were empowered 

: to do by the Legislature, and the Legislature never empowered 

them to make any such contract. It is true that the commissioners 
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originally appointed were authorized to make a contract for placing 
a dam at Tone’s bayou. This they did. But it was stipulated in 
that contract that the work should be done within a certain time. 
The time expired and the work was not done. There was therefore 
an end to that contract. Then the commissioners appointed by that 
act became functi officio, and their successors were only competent 
to inspect and cause to be completed the work which had been be- 
gun under the contract. But the work was at an end; the work was 
never commenced before the second contract was entered into, and 
this contract, as before stated, the Board of Engineers had no au- 
thority to make. It is true that in the opinion of the then Attor- 
ney General it was the duty of the Board of Engineers to carry on 
the work and to make the contract, and that it was sanctioned by 
the then Governor. But neither the Attorney General nor the Gov- 
ernor nor the Board of Engineers had any authority to renew a 
dead contract. This could only be done by the power which au- 
thorized it, to wit: the Legislature. : 
State ex rel. Eager, Ellerman & Co. vs. Clinton, 52. 

3. All contracts may be made, except those reprobated by law or pub- 
lic policy; and a contract, by which one stipulates for exemption 
from responsibility for losses occasioned to another from the negli- 
gence of his agents or servants, is not against public policy or for- 
bidden by law; but if the losses resulted from the fraudulent, 
willful, or reckless misconduct of the agent or employee, it would 
be. 

William Francis Higgins vs. New Orleans, Mobile, and Chatta- 
nooga Railroad Company, 132. 

4. Plaintiffs sue to recover seven thousand dollars under a certain con- 
tract with defendants. The only contract which defendants author- 
ized to be made was to build a house not to exceed one thousand 
dollars in value. Certainly, under this authority the parish can not 
be made responsible for a building which cost seven thousand dol- 
lars. 

But the ends of justice will be subserved by rendering a judgment of 
nonsuit, instead of an absolute judgment against plaintiffs. 
Hazie & McCloy, Use, etc., vs. Police Jury of the Parish of 
Madison, 263. 

5. This is an action for the balance of two notes, which it is alleged the 
defendant assumed to pay as a part of the price of the “Live Oak” 
plantation, in the parish of Concordia, purchased by him from 
James B. Packard. 

Defendant can not be permitted to contradict by parol testimony the 
contents of a notarial act. 
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Defendant can not be permitted to prove that the motive of the con- 
tract was to secure a debt when the contract itself proves it to be a 
sale. 

Defendant’s authority to his agent to accept the act of sale ratifies it 
as such, and has the same effect as if defendant himself had ac- 
cepted it unconditionally, and he can not be permitted to go behind 
it and contradict it. 

Plaintiff was not present at the conversations between the defendant 
and Packard. They are not admissible as evidence against her. 

But the evidence as admitted in reference to the sale only shows the 
original intention of the parties, which was afterward changed, the 
defendant subsequently concluding to accept the act of transfer con- 
taining the assumption of these notes as a part of the price, leaving 
the matter between him and the vendors to some future arrange- 
ment, which is not shown, and does not affect the validity of the 
assumption to pay these notes as a part of the price of the property 
purchased by the defendant. His subsequent effort to change this 
notarial act was purely ex parte, and was never acceded to by the 
vendors. 

The denial of the right of the plaintiff to these notes because one only 
is indorsed, and it was indorsed by the payee, a married woman, 
without special authority by her husband, was not made in the 
answer, and as the defendant is not the maker, but is bound only by 
his notarial agreement, and the identity of the notes is not denied, 
the question in which defendant is concerned is, whether he can 
safely pay to the present holder. Of this there can be no doubt, if 
this notarial obligation is binding, and this court thinks it is 
binding. 

S. A. Janney and Husband vs. A. G. Ober, 281. 

. The advertisement under which the adjudication of the ferry was 
made to defendant states that the adjudicatee may satisfy his bid 
either, with currency, certificates of indebtedness of the parish, or 
parish warrants. Had the defendant tendered, as he alleges, certi- 
ficates of indebtedness in satisfaction of his debt, the judgment of 
the court a qua authorizing defendant to pay the price bid with said 
certificates of indebtedness would have been correct. But there is 
no evidence of any tender of such certificates in the record before 
this court. Parish of St. James vs. D. S. Hunsaker, 291. 

. The plaintiff, an attorney-at-law, had agreed with defendant to col- 
lect certain promissory notes, with the understanding that in no case 
was he to demand or receive fee for suit brought on said promis- 
sory notes until collected, which fee would then be eight per cent on 
the amount. 
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It appears that plaintiff obtained judgment on three notes, issued fieri 
facias, which were returned nulla bona, and never made any further 
effort to realize anything from these judgments. Seven years elapsed 
before there was any prospect of any thing being made by prose- 
cuting the judgments; but when in the progress of events an oppor- 
tunity occurred to collect something, the plaintiff took no step in 
that direction, although requested to do so. He not only failed to 
take any action in the matter, but, it seems, he even discouraged the 
making of an effort to collect. The defendant then employed an 
attorney, with the plaintiff’s assent, and the last attorney collected 
over ten thousand dollars. The plaintiff now demands eight per 
cent commission on the amount collected, as due him per contract. 
Under the circumstances of the case, the plaintiff is entitled to no 


fee. 
Gustave S. Rousseau vs. F. Norbert Marionneaux, 293. 


8. Plaintiff can assert no greater rights than Alexander Stelly, under 
whom she claims, and who sold a small tract of land to Stanville 
Prejean for one thousand and fifty dollars, which amount said Pre- 
jean bound himself to pay to Bienvenu Stelly in discharge of a cer- 
tain mortgage bearing on said land for $906 20. Bienvenu Stelly 
foreclosed, via executiva, the mortgage to secure this debt of one 
thousand and fifty dollars. Plaintiff, as transferee of Alexander 
Stelly, brought this suit by third opposition, claiming the proceeds 

of the sale of the mortgaged property, on the ground that the mort- 
gage debt of $906 20, in settlement of which Bienvenu Stelly ac- 
quired the claim in question was for Confederate treasury notes; 
wherefore plaintiff alleges that the claim of one thousand and fifty 
dollars sought to be enforced by Bienvenu Stelly belongs to her as 
transferee of Alexander Stelly, who sold the land to Prejean. 

‘The court a qua erred in maintaining this opposition. Bienvenu Stelly 
is the owner of the claim of one thousand and fifty dollars sought 
to be enforced. Land was the consideration thereof, not Confederate 
notes. Alexander Stelly, under whom plaintiff claims, could not re- 
cover from Bienvenu Stelly the claim against Prejean for one thou- 
sand and fifty dollars, which he gave in settlement of his own debt 
of $906 20, secured by mortgage, admitting this to have been for 
Confederate notes. It was an executed contract, and it can not be 
annulled on account of Confederate money consideration. The policy 
of the law is to allow neither party to recover on an immoral con- 
tract. ‘ 

Celestine Delhomme, Wife, et al., vs. C. C. Duson, Sheriff, et al., 
646. 
9. In this petitory action to recover a lot of ground in the city of New 
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Orleans, plaintiff relies on a record in the conveyance office of an 
agreement to sell, by Fletcher Coyle, to one Mrs. Mowbray, under 
whom he claims as purchaser, and who acquired the lot under pri- 
vate signature from Coyle, who had not alienated the same prior to 
the sale to plaintiff. 

This instrument is not proven to have been executed by Coyle, as re- 
quired by article 2253, Revised Civil Code. The registry therefore 
of the agreement in this case does not make proof of its execution by 
the parties, and has no effect against the defendant, against whose 
good faith nothing appears. 

Frederick Fairthorne vs. S. H. Davis, Sr., 725. 

10. The defense based upon the allegation that the contract sued upon 
was of an aleatory character and therefore immoral is not well 
founded. The fact that defendant only furnished a part of the price 
necessary to buy the gold ordered to be bought, or, as it is technic- 
ally called, a margin, did not make the contract immoral. Like all 
other commercial ventures, it might result advantageously or not, 
according to the circumstances, but that did not make it unlawful. 

Wheeless & Pratt vs. Fisk, 731. 

11. This is a suit for damages in consequence of an alleged violation of 
contract. . 

It is impossible to say what will be the result of an enterprise which de- 
pends upon the employment of labor and the wants of a commu- 
nity, and so the future profits which the plaintiff expected to make 
can not be considered. The question is, what damage had the plain- 
tiff sustained up to the time this suit was instituted, and how these 
damages are to be ascertained. 

The plaintiff is not entitled to any interest on the amount of money 
expended by him in the erection of his buildings, etc.; neither can 
the defendant be held responsible for the difference between the cost 
of the brick-yard with its buildings and its present value. It may 
have been extravagantly built; it may not have been worth the price 
paid for it; it may increase in value after the rendition of this judg- 
ment. In other words, it is subject to the same fluctuation in value 
that every other species of property is subject to, and does not form 
an element in the consideration of damages. 

J. P. Harrison, Jr., vs. New Orleans, Jackson, and Great North- 
ern Railroad Company, 777. 

12. The main defense is that the plaintiff was at the time the contract 
sued upon was entered into, and is now, a member of the Minden 
Board of Trustees, and that he could not make a contract with said 
trustees or with their agents, and that the contract was null and void. 
This defense is without any force. There is nothing in law or in 
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morals that could prevent the plaintiff from entering into a contract 
with the defendant represented by a committee duly authorized: 
thereto. No fraud is alleged. 

If there is any bad faith exhibited in this case, it seems to be on the 
part of the defendants, who, having entered into a contract with 
plaintiff, have received the fruit of his labor and materials, and re- 
fuse to pay for the same under the pretext that a person, whose 
property and labor they are enjoying, had not the capacity to con- 
tract with themselves—a fact known to them when the contract was 
made, if it be a fact. 

Christopher Chaffe vs. Trustees Minden Female College, 813. 
13. The resolutory condition is peculiar to the civil law and does not en- 
ter into a contract made in the State of New York. 

A vendor, even if the sale include the resolutory condition, can not, 
after the goods he has sold have been seized by the sheriff under an 
execution, sequester the goods and divest the sheriff’s possession. 

Lalance Grosjean Manufacturing Company vs. George G. Wolff 
& Levi, 942. 
Sree ApprENTICE, No. 1—Hand vs. West, 145. 
Sre Constitution, No. 6—Scholars vs. Hardee, 259. 








See Damaces, No. 3—Marshall vs. DelValle, 261. 
See Damaces, No. 8—Bechnel vs. New Orleans, Mobile, and Texas 
R. R. Company, 522. 
SEE Privitece, No. 5—State ex rel. Prayer vs. Recorder of Mort- 
gages et al., 534. 
Sree HusBanp anpD WIFE, No. 5—Julia D. Kelly and Husband vs. 
Davis and Wife, 773. 


CORPORATION. 

1. In this suit on a mortgage promissory note the defendants allege in 
answer that they are not a corporation, and the faculty is not liable 
individually. 

On the second of April, 1835, an act of the Legislature was passed, 
incorporating the Faculty of the Medical College of Louisiana and 
Medical College of Orleans, with the usual powers and rights. By 
repeated legislative enactments since that epoch, under our success- 
ive constitutions, that same corporate existence, now known as the 
“Faculty of the Medical Deparment of the University of Louisiana,” 
has been continued, so far, at least, as to preserve the rights of their 
creditors, with whom the faculty have dealt as shown in this act. 

Malvina D. Stone vs. the Faculty of the University of Louisiana, 
104. 
2. The plaintiffs sue the defendants for the amount of subscription by 
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the latter to the stock of the former. But the subscribing to the 
stock of plaintiffs is not incidental to, nor necessarily connected 
with, the purpose and business for which the defendants were organ- 
ized as a company, and is clearly beyond the power and authority 
conferred by the charter. The owning and navigating of steamships 
is a distinct business, and it seems rational that the docking and re- 
pairing of such vessels would be the subordinate, secondary consid- 
eration, and not that the owning of stock in a steamship com- 
pany would be an incident to the business of docking and repairing 
vessels. It follows that the obligation set out in plaintiffs’ petition 
can not be enforced. 

A corporation, being the creature of the law, possesses only those pow- 
ers which the charter of its creution confers upon it, either expressly 
or as incidental to its very existence. 

The modern doctrine is to consider corporations as having such pow- 
ers as are specifically granted by the act of incorporation, or are 
necessary for the purpose of carrying into effect the powers ex- 
pressly granted, and not as having any others. 

Corporations can not enter into a business other than that which they 
are authorized by law to do, and persons dealing with the managers 
must take notice of the limitations imposed upon their authority by 
their charters. 

The New Orleans, Florida, and Havana Steamship Company vs. 
the Ocean Dry Dock Company, 173. 

. In this case relator is a large stockholder in the Bienville Oil Works 
Company. He has, in the very nature of things, and upon principles 
of equity, good faith, and fair dealing, the right to know how the 
affairs of the company are conducted—whether the capital, of which 
he has contributed so large a share—is being prudently and profita- 
bly employed, or otherwise. He shows that he has been denied this 
right by the board of directors, who assume that the clause in the 
charter of the company which declares that “all the powers of the 
corporation shall be exercised by a board of directors,” deprives 
him of his individual right to know, from personal inspection of the 
books and papers of the company, the state of its business affairs. 

This court is not prepared to say that the above-stated assumption is 
logical and legally deducible from the clause referred to in the char- 
ter, and does not see that the existence of the individual right of one 
of the stockholders, claimed by the relator in this case, is incom- 
patible with the power vested in the board of directors. If the indi- 
vidual right contended for does not remain, it has been extinguished 
by some law, clear and explicit in its terms, or by necessary and cer- 
tain implication. No such law is shown, and no such irresistible in- 
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ference follows from the terms used in conferring the powers of the 
corporation upon a board of directors. 

The relator has shown that the directors have concealed from him 
facts which he had a right to know, and especially in this, that pub- 
lic notice was given to the stockholders of the company to attend a 
meeting to be held at the office of the company, “to vote upon a 
reduction of the capital stock, and upon other matters.” In order 
to comply with this call, and to vote understandingly, it was cer- 
tainly requisite for the relator to know the condition of the affairs 
and business operations of the company, and be enabled from this 
knowledge to act for the best interests of the stockholders and of 
the company. Therefore he has brought himself within the rule 
which entitles him to relief by showing a clear right and a just and 
useful purpose to be effected. The court a qua erred in discharging 
the rule taken by plaintiff against defendant. 

The objection that if the relator has the right he claims, it is aw 
to himself, and can not be exercised by his agent, has no force. The 
possession of the right in question would be futile, if the possessor 
of it, through lack of knowledge necessary to exercise it, were de- 
barred the right of procuring, in his behalf, the services of one who 
could exercise it. 

State of Louisiana ex rel. P. J. Martin vs. the Bienville Oil Works 
-Company et al., 204. 

4. Considering sections one, three, four, and five, of act 118 of the acts 
of 1869, which statute creates the defendant company, and confers 
all the rights and franchises it enjoys, and considering that part of 
the title of the act which declares one of its effects to be “ to locate 
the stock- landing and slaughter-houses,” the conclusion is, that the 
location of stock-landings and slaughter-houses contemplated, by 
this statute was a permanent and not a temporary location; that 
the corporation had no authority to move the grand slaughter- 
house which it erected, pursuant to the third section of this act, 
from the right bank to the left bank of the river; that while it has 
the right to establish as many slaughter-houses as may be necessary, 
the corporation, having located and established the grand slaugh- 
ter-house required, as a condition precedent to the enjoyment of the 
franchises conferred by said act No. 118, had no right to close it or 
remove it to another locality, because it was a lawful place for 
plaintiff to pursue his occupation, and defendant had no right to 
close it and compel him to go to another place. 

After selecting this locality, and compelling the butchers to repair to 
it, the defendant, in the absence of an express power in the statute, 
will not be permitted to compel them to discontinue their business 
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5. 


at this place, and follow the corporation to such other locality as its 
judgment or caprice may dictate. The intention of the statute was 
not to confer this arbitrary power upon the corporation. Its main 
object was to protect the health of the city of New Orleans by re- 
quiring the slaughtering of animals to be done within the designat- 
ed limits and at one or more slaughter-houses for convenience of 
inspection by the proper officer; and the corporation was invested 
with certain franchises, provided it located, erected, and opened to 
public use by the first day of June, 1869, a grand slaughter-house 
of sufficient capacity to accommodate all butchers, and in which to 
slaughter five hundred animals per day. This slaughter-house the 
statute clearly requires to be kept open; and the plaintiff was en- 
titled to the injunction which he sued out in the court below. 
Jean Berthin et al. vs. Crescent City Live-Stock-Landing and 
Slaughter-House Company, and said Company vs. F. Frilot & 
Co. et al. Consolidated for Trial in this Court, 210. 
The position of the defendants is that the bond which they signed 
as principal and sureties was not given to the bank, because by its 
terms it is in favor of the president and directors to protect them, 
and not the bank, against the misconduct and unfaithfulness of the 
paying teller. This is erroneous. 


‘The language of the bond makes it very clear that the paying teller 


was employed for and in behalf of the corporation, ana not of the 
president and directors as individuals distinct from the corporation, 
and the bond was taken as a guarantee of his fidelity to the institu- 
tion. These officers, in taking the bond, were acting for the bank, 
and as the bank, and were exercising the powers conferred by the 
act of Congress. 


'Bhe expressions therefore in the bond, “ shall save the said president 


and directors of the New Orleans National Bank harmless from or 
on account of any negligence or misconduct of him, the said John 
S. Wells,” could apply only to their official capacity, acting for and 
representing the bank, and were necessarily intended to be and was 
in law a bond or obligation in favor of the bank. To have taken it 
in favor of themselves individually would have been bad faith and 
without legal effect under the circumstances. 
New Orleans National Bank vs. John S. Wells et al., 736. 


6. The municipal corporations in this State are liable for whatever 


damages may be caused by mobs or riotous a within 
their respective limits. 
Folsom Brothers vs. City of New Gene. 936. 
See Insurance, No. 2—Quinn vs. Manhattan Life Insurance Co., 
135. 
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SEE Bonps (State), No. 3—State vs. Clinton and Dubuclet, 393. 

Sre JurispictTion, No. 14—Mandeére vs. Bonsignore et al., 415. 

Sre Taxes, No. 15—<State vs. Charles Morgan, 482. 

SER Bonps (Town oF DONALDSONVILLE)—Brand vs. the Town of 
Donaldsonville, 558. . 

Sree Taxes, No. 19—Corporation of Vermilionville vs. Mouton, 586. 

Sere Taxes, No. 26—City of New Orleans vs. Lafayette Insurance 
Company, 756. 


COUPONS. 


SEE Sequestration, No. 2—Southern Bank vs. Louisiana National 
Bank, 97. 


COURTS. 


1. There can be no doubt that the judge a quo had the right to cause 
the minutes and records of his court at the time specified to be cor- 
rected so as to conform to the truth. The fact in this instance is 
one within the knowledge of the court below, and this court has 
recognized and announced the right and duty of a judge to have 
the minutes of his court, in criminal as well as civil matters, cor- 


rected nunc pro tune. 
State of Louisiana vs. David Williams, 310. 


SEE CRIMINAL Law, No. 18—State vs. Fenderson, 328. 

Ser Jurispiction, No. 16—Rising Sun Society vs. Rising Sun Be- 
nevolent Association, 548. 

SEE Jurispiction, No. 19—Knox vs. Ann Gurnett, 637. 

Sree ReturNING Boarp, No. 1—State ex rel. Moncure vs. Dubuclet, 
698. 

SEE JupGMENT, No. 12—Howard vs. Walsh, Sheriff, 847. 


CRIMINAL LAW. 

1. It is clear that the plea of autrefois acquit can not avail the defend- 
‘ant in this case. The offense for which he was tried at the June term 
of 1874 is entirely different from the one of which he was convicted 
at the ensuing October term. The judgment in the former case was 
arrested because the offense of which the accused was found guilty 
was not properly set forth in the instrument, and in other respects 
the indictment was defective. This does not bar a prosecution for 
the same or a second offense. A new indictment in such a case may 
be preferred, and the former conviction and discharge can not be 

pleaded in bar. State of Louisiana vs. Jack Owens, 5. 
. Sections eight and twelve of the statute No. 124 of. the acts of 1874 
did not in terms, or by necessary implication, repeal the law then in 
force in regard to larceny. The crime of larceny, as it then existed, 
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was merely divided into grand and petty larceny, and the Legisla- 
ture simply defined what should be considered grand and petty lar- 
ceny, and fixed the punishment to each. But it did not repeal the 
law under which the prisoner was indicted; it only limited the 
amount of punishment. 
The State of Louisiana vs. Milton Carodine, 24. 
3. Section 986 of the Revised Statutes does not protect the defendant 
in his plea of prescription of one year in bar to the prosecution in- 
stituted against him for a criminal offense alleged to have been com- 
mitted on the thirty-first of July, 1874. Upon the indictment, which 
had been found within the limited time, a nolle prosequi was entered, 
and on the eighth of November, 1875, defendant was proceeded 
against by information. Thus the information which followed the 
indictment can not be considered as the first charge made against 
him. The law was complied with when the indictment was found. 

If the prosecuting officer finds that the indictment is defective, he can 
enter a nolle prosequi and proceed regularly, although more than a 
year has elapsed from the finding of the indictment to the filing of 
the information. 

The judge a quo erred in not permitting the counsel for the accused, 
on the trial of the case, to make an argument to the jury on the 
subject of the prescription of the crime, on the ground that it was 
not their province to decide whether the case was prescribed or not. 

Whether or not the crime charged was prescribed, was a matter of 
fact as well as law, and upon both the fact and the law, the jury had 
the power to pass, and upon both the fact and the law the prisoner 
had a right, through his counsel, to be heard. 

Tf, as the judge a quo alleges, the bill of exceptions, as presented, does 
not present the question fairly, he should not have signed it, and 
should have seen that the bill stated the facts as they occurred. 

State of Louisiana vs. Henry Cason, 40, 

. Prior to the act of 1855 it was the rule that the indictment must con- 
tain an exact copy or recital of the instrument forged, when the 
prosecuting officer undertakes to set it out by its tenor. But since 
the act aforesaid the rule has been different in this State. The 
statute provides that “in any indictment for forgery, stealing, em- 
bezzling, uttering, destroying, or canceling, or for obtaining by 
false pretenses any instrument, it shall be sufficient to describe 
such instrument by any name or designation by which the same 
may be usually known, or by the purport thereof, without setting 
out any copy or fac simile thereof, or otherwise describing the same, 

. or the value thereof.” R. S. sec. 1049. 
State of Louisiana vs. Jules Pons, alias E. Mairaire, 43, 
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5. It not appearing that proper diligence had been made to get the tes- 
timony of the witnesses required, the judge a quo exercised his dis- 
cretion properly in refusing a continuance. 

The exception that the first and third counts of the indictment do not 
set forth the alleged forged document according to its tenor was 
correctly overruled in view of section 1051 of the Revised Statutes. 

Section 1052, Revised Statutes, does away with the exception that the 
second and fourth counts of the indictment do not charge that the 
defendant intended to defraud any person or corporate body. 

State of Louisiana vs. J. D. Nelson, 46. 

6. Act 94 of the acts of the Legislature of 1873 exempts, among others, 
from serving as jurors, “the judges and officers of the several courts 
of this State.” The juror exempted in this case, being an assistant 
clerk of the Second Municipal Police Court in the city of New Or- 
-leans, was an officer of court within the intendment of the act, and 
was correctly discharged on his claiming the exemption. 

It appears that the clerk furnished the sheriff with blanks, to be filled 
with the names of talesmen as he summoned them. This form of 
summons was signed by the clerk, with the seal of the court affixed. 
No such summons was necessary; the sheriff could legally summon 
talesmen without serving a written notice upon them. In this case 
it appears that the sheriff did summon talesmen, and his serving the 
blank forms given to him for inserting the names of such as he sum- 
moned gave no additional validity to his act, nor did it detract from 
it. The order of the court a qua overruling defendant’s exception 
on this ground was correct. 

The judge a quo did not err in refusing to charge the jury as follows: 
“ Malice excludes passion; passion presupposes the absence of malice. 
In law they can not co-exist.” 

The charge of the judge, as it stands in the record, was sufficient, and 
rendered it unnecessary for him to present to the jury the proposi- 
tions offered by defendant, which are somewhat obscure, and the 
soundness of which does not readily appear. 

The gist of one of defendant’s exceptions is, that “‘ evidence of the con- 
dition of the accused at the time of the killing, whether drunk or 
sober, should be permitted to go to the jury in connection with other 
facts in determining the question of malice,” and that the court re- 
fused so to charge as requested by defendant. The refusal of the 
court below so to charge was correct, inasmuch as the question 
raised had already been discussed in the general charge, and evi- 
dence of the condition of the accused as to intoxication had been 
given on the trial without objection. , 

State of Louisiana vs. Alexander Newton, 65. 
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7. The accused parties, on a second information, were tried and con- 
victed of the crime of breaking into the shop of Antonio Mucalouso, 
in the night time, with intent to steal, and at atime different from 
that charged in the first information. By the trial under said first 
information they were not put in jeopardy, because they were tried 
on a different charge. The plea of autrefois acquit can not therefore 
avail the defendants, and was properly overruled. 

The State of Louisiana vs. E. B. Malone, alias Kinch Malone, and 
Patrick Jones, 80. 

8. The only illegality complained of in this case is the selection of the 
grand jury by G. H. Braughn while he acted as judge of the Superior 
Criminal Court, under the appointment of Judge Atocha, the incum- 
bent, then disabled by sickness, and before his subsequent appoint- 
ment by the Governor. The question is whether this illegality can 
be inquired into, after conviction and sentence, on a writ of habeas 


corpus. 
To ascertain the cases in which the writ may be granted recourse must 


be had to the English law and to the statutes of the State, which 
have provided specifically for particular cases. The habeas corpus 
act of 31 Charles II. has been re-enacted and adopted, if not in 
terms, yet in substance and effect, in all the United States. Article 


822 of our Code of Practice enumerates the circumstances in which 
the writ may be issued when the party applying for it, and to be re- 
stored to liberty, is confined by the order of some tribunal. On this 
occasion the applicant does not bring himself within the provisions 
either of the English statute aforesaid or of those of our Code of 
Practice. 

In the case now under consideration there is a sentence of conviction 
of a court of competent jurisdiction. It is not denied that the Su- 
perior Criminal Court had jurisdiction of the case, or even that 
Judge Braughn was the judge of that court when the indictment 
was returned into court and when he sentenced the convict. 

The State constitution recognizes the writ of habeas corpus, and desig- 
nates the courts which may issue it, but does not point out the cases 
in which it may be used as a remedy, except that the Supreme Court, 
or the justices thereof, shall exercise this power only in cases in 
which the court might have appellate jurisdiction. But the writ of 
habeas corpus was never designed to be a writ of error by which the 
errors or irregularities of final judgments could be revised. -The 
application of petitioner is refused. 

State of Louisiana vs. David Fenderson, 82. 
9. The judge a quo refused to grant a new trial upon an affidavit of 
newly-discovered evidence. - The alleged new evidence was the testi- 
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mony of one Mary Woodworth, who had been charged and tried 
with these parties and found not guilty in the same verdict; where- 
upon, after judgment, the affidavit was made. 

It does not appear that a severance was asked for previous to the trial, 
nor that application was made, before it was ended, that a verdict of 
acquittal might be found against her in order that she might testify 
on behalf of her co-defendants, nor that the appellants became 
aware, after the trial, of the fact that the said witness could testify 
in their behalf. There was not, consequently, due diligence, and the 
court a qua did not err in refusing the new trial. 

State of Louisiana vs. Wm. Woodworth and Mary McCauley, 89. 
10. Defendant moves to dismiss this appeal because this court is with- 
out jurisdiction ratione materie. ' 

The Supreme Court has jurisdiction in questions of law only in crimi- 
nal cases “ whenever the punishment of death, or imprisonment at 
hard labor, or a fine exceeding three hundred dollars is actually im- 
posed.” This case is a criminal one, where no punishment has ac- 
tually been imposed. The motion must prevail. 

State of Louisiana vs. A. C. Banks, 92. 

11. On the trial of this case objection was made by the defendant to 
the admission in evidence of the written deposition of a witness, 
taken before the committing magistrate and offered by the State, on 
the ground that the constitution of the United States, as well as that 
of Louisiana, gives every accused person on trial the right of being 
confronted face to face by the witnesses against him, and that such 
proceeding as was had in the case deprives him in effect of said 
right. 

The court a qua did not err. Before admitting the deposition it was 
proved that the witness was absent and could not be found ; that on 
the preliminary examination he testified in presence of the accused; 
that his testimony was reduced to writing, read to and subscribed 
by him in the presence of the accused, and attested by the commit- 
ting magistrate. This seems to bring the case within the common- 
law rule to the effect “that if due diligence has been used, and it is 
made manifest that the witness has been sought for and can not be 
found, or if it be proved that he was subpeneed and fell sick by the 
way, his deposition may be read, for that, in such case, he is,in the 
same circumstances with regard to the party that is to use him as if 
he were dead.” 








State of Louisiana vs. Moses Harvey, 105. 
12. The plea of autrefois acquit or convict must be made before verdict, 
and is not allowable as a ground for a new trial, or arrest of judg- 
ment. In a motion in arrest of judgment, the party is confined to 
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matters patent on the record, and can not seek matters aliunde to 
support it. 
If the plea could be a ground for a new trial, as it must rest on facts 
to be established, this court would be without jurisdiction to pass 
on it. 
State of Louisiana vs. Edward Washington, alias Johnson, alias 
Blubber, 129. 


13. Admitting it to be good law that, under an indictment or information 


for burglary and larceny, the jury may find the accused guilty of 
both, or either of them, the accused in this case had no cause to 
complain of the charge by the judge, as it was more favorable to 
him than it would have been with the additional charge asked by his 
counsel. Under the charge they were to find him guilty of both 
crimes, or not guilty of either; whereas, under the other charge asked 
for, they would be authorized, in case they did not find him guilty 
of burglary, to find him guilty of larceny. He was therefore in a 
better position under the charge as given than he would have been 
under the one that was asked. Under such circumstances if is not 
necessary to reverse the judgment and remand the case for a new 
trial. State of Louisiana vs. Thomas, 170. 


14. The first ground of defense on the part of defendant is, that the 


grand jury which indicted him was not legally organized, being the 
grand jury which was organized by Judge Braughn while acting 
under the appointment of Judge Atocha, the presiding judge of said 
court, but it is well settled that objections of this character must be 
made before going to trial, which was not done in this case. Besides, 
there is nothing in this record showing when the grand jury was or- 
ganized and by whom. 


The indictment was found on the fifteenth of June, 1875, and it was 
returned into court, recorded and filed, on the twenty-first of June, 
1875. During all this time this court will take judicial notice that 
Judge Braughn was the judge of said court by commission issued to 
him by the Governor after the death of Judge Atocha. 

The second ground of defense is presented in a bill of exceptions which 
defendant took to the rule of the court a qua refusing to allow him 
to challenge peremptorily four jurors. But defendant was not en- 
titled to challenge peremptorily the jurors in question, because his 
case does not come within the provision of section 997 of the Re- 
vised Statutes, allowing such challenge. 

State of Louisiana vs. William L. Thompson, 189. 


15. The objection to the admission of Eliza Brown to testify on behalf 





of the accused on the ground that she is his concubine goes to her 
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credibility and not to her admissibility. The judge a quo should 
have admitted her to testify. 
State of Louisiana vs. Cupid Brown, 279. 


16. The error complained of in this case is that counsel for prisoner was 


not allowed to read in the presence of the jury the instructions 
which he had prepared for the judge, and was requested to hand 
them directly to the judge to be by him passed upon without oral 
discussion. In this it is impossible to see how any of the rights of 
defendant were invaded. 


It would not have been proper for defendant’s counsel to argue the 


17. 


18, 


merits of his requested instructions. The only question which could 
be inquired into was whether the charge of the judge was erroneous, 
or whether he had improperly refused to Charge what the defendant 
asserted was the law governing his case. This is not attempted. 
, State vs. Hill, 311. 

The information charges that the accused “ did willfully, malicious- 
ly, and feloniously take, steal, and carry away one hog worth the 
sum of five dollars.” It was unnecessary to use the word “ petit,” 
as the law declares that where the object is under the value of one 
hundred dollars the crime is petit larceny. The value mentioned in 
the information being less than that sum, the crime is by the law 
petit larceny. 

State of Louisiana vs. Jesse Powell and Levi Gibson, 315. 


The court is urged by the counsel for the defendant to take judicial 
cognizance of the fact that at the time the grand jury which found 
the bill of indictment in this case was impaneled Judge Braughn 
was presiding in the court, and that he was not then judge of the 
court, but was illegally acting under appointment from Judge Atocha, 
the presiding judge. This can not be done. This court has no legal 
means of knowing whether Judge Atocha presided in his court on 
that day or not, even if the grand jury was impaneled before Judge 
Braughn was legally appointed judge of that court; nor can this 
court tell when the grand jury was impaneled. The fact which coun- 
sel wishes tais court to assume as true should have been shown in 
some legal way by the record, if it be a fact. 
State of Louisiana vs. D. R. Fenderson, 328. 


19, The law is that in a prosecution for perjury it must appear on the 


face of the indictment that the matter alleged to be false is material. 

But it is sufficient to charge generally that the false oath was material 

on the trial of the issue upon which it was taken; it is not necessary 

to show particularly how it was material. In the information in the 

present instance the materiality of the evidence is charged directly, 
72 
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and the statements in charging the false oath and the circumstances 
make its materiality plain. 

Prosecutions for offenses not capital may be by information with the 
consent of the court first obtained. 

The objection that the assignment of perjury is upon a question which 
the State has no legal right to ask and which the witness could have 
refused to answer, is not well founded. The State did have a right 
to ask it; it was material. If the answer would criminate the witness 
he might refuse to answer, and the court would not compel a re- 
sponse. Here the witness made no objection to answer. 

It is clear from the record that the particular cause pending in which 
the perjury is alleged to have been committed is sufficiently speci- 
fied. There is no confusing or mixing up of two trials or of two 
false oaths. 

The information sets out that the oath was administered by “ A. W. 
Moore, clerk of the Twelfth Judicial District as aforesaid, then and 
there having sufficient authority to administer an oath to the said 
Sam Maxwell in that behalf.” This is sufficient. 

State of Louisiana vs. Sam Maxwell, 361. 

. This case is before this court on an assignment of error patent upon 
the record, viz.: that it does not appear from the record herein filed 
that the jury who tried the accused were sworn before the trial of 
the cause. This objection is fatul and seems to be settled in crim- 
inal jurisprudence. 

State of Louisiana vs. Allen Phillips and John Reid, 387. 

. In accordance with preceding decisions given by this court in simi- 
lar cases coming up from the same court a qua, the assignment of 
error that the record in this instance fails to show that the jury who 
tried the accused was sworn, must be held as good. 

State of Louisiana vs. David King, 425. 

. The assignment of error that the record fails to show that the jury 
who tried the case was sworn before the trial must be held good. 
This material fact can not be supplied in a criminal case by the pre- 
sumption of omnia rite acta, but should appear on the record itself. 

State of Louisiana vs. Elijah Douglass, 425. 

. The accused was charged with assaulting and stabbing with a dan- 
gerous weapon, to commit murder. The jurisdiction of the Superior 
Criminal Court, in which the proceedings were had, is limited to of- 
fenses for which the punishment may be death or imprisonment at 
hard labor in the penitentiary. It is manifest that the court had 
jurisdiction to try the prisoner under the charge preferred in the in- 
dictment, and this jurisdiction could not be ousted by the verdict of 
the jury, which was, “guilty of assault with a dangerous weapon, 
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and inflicting wounds less than mayhem.” Having had jurisdiction 

of the case, the court had necessarily the power to render the judg- 

ment on the verdict found. 

The verdict is responsive to the indictment. In the greater offense the 
intent is to kill; in the smaller offense the intent to kill is wanting. 
The offense for which the accused is convicted is included in the one 
charged in said indictment. When an accusation includes an offense 
of an inferior degree, the jury may discharge the defendant of the 

higher crime and convict him of the less atrocious, if they find a ver- 
dict of guilty of the inferior offense and take no notice of the higher. 

_ The State of Louisiana vs. Michael DeLaney, 434. 


24. In this instance the plea of prescription, under the statute of limit- 








ations, of one year, set up in bar since the alleged discovery of the 
offense with which the accused is charged by the district attorney 
and other public authorities must prevail. 
By the bill of exceptions found in the record it appears to have been 
admitted on the part of the State that the accused was taken into 
legal custody for the offense charged, prior to the first of July, 1874, 
and that he has been in prison ever since, more than one year hav- 
ing intervened between that date and the time of filing the informa- 
tion on the seventh of December, 1875. 

State of Louisiana vs. Frank Bennison, 450. 
. Defendant was entitled to have a copy of the venire served upon 
him, and this was done. All of the persons named thereon did not 
answer to the summons, but that was because they were either ex- 
cused or could not be found. The law was complied with when the 
venire was served upon him. 
The judge a quo was right when excusing several jurors who could 
not understand the English language. This discretionary power he 
had under the first section of act No. 94 of the acts of 1873. 
On the trial of the exceptions filed by defendant, he offered to prove 
that in drawing the venire, ballots were placed in the box contain- 
ing the names of all persons who were on the registration list, in- 
cluding those who had served at previous terms of the court within 
the last three years next preceding the present term. Admitting 
the fact to be as stated, the defendant suffered no wrong thereby, 
for he does not complain that they are incompetent jurors. What 
he urges is no objection to them as jurors. They might have 
caused themselves to be discharged, but the caase of discharge was 
personal to themselves. 
The court did not err in allowing Burleson to be sworn as a juror. He 
swore,it is true, on his voir dire that he had “ conversed about the 
matter with some of the eye-witnesses to the killing charged against 
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the accused in this case, and that he had formed an opinion as to 
the guilt or innocence of the accused;” but he also said that “ his 
opinion was merely imaginary and was not a fixed opinion, but 
would yield to the evidence, and that he felt satisfied he could try 
the case fairly and impartially according to the evidence.” He was 
a good juror. 

The same may be said with regard to the juror Collins. He had ex- 
pressed an opinion, but he said that opinion was founded upon hear- 
say, and that his opinion would yield to the evidence. 

There is nothing in the exception that the talesmen had not been sum- 
moned and called to be sworn until after the regular jury had been 
finally discharged. The talesmen could only have been summoned 
after the panel was exhausted, and there is no good reason why the 
judge, after the panel had been exhausted, should not discharge the 
jury if he had no other cases for them to try without waiting until 
the talesmen had been summoned and sworn. 

State of Louisiana vs. Jules Guidry, 630. 

26. The objection to the ruling of the court refusing to quash the in- 
dictment and permitting the district attorney to amend it by insert- 
ing after the words grand jurors “of the parish of Rapides,” is not 
well founded. This amendment was not necessary, and the indict- 
ment was sufficiently explicit without it because the name of the 
parish was stated in a previous part of the indictment, and it need 
not be repeated in every sentence thereof. 

The other objection relied upon is that the judge a quo refused to al- 
low a witness who had stated in behalf of the State an admission 
of the accused to give all the conversation occurring at the time 
when cross-examined by the defendant’s counsel. The defendant 
clearly had the right to draw from the witness all the conversation 
occurring at the time of the alleged admission made by him; but 
he has, however, no cause to complain, because, after the district at- 
torney had objected and the court was called to rule on the point, 
the bill of exception shows the district attorney waived his objec- 
tion, and the counsel for the accused was requested to interrogate 
the witness as desired, but he refused to do so, and declared he 
would not examine the witness further unless the point was ruled on 
by the judge. There was no cause for this objection. 

The State of Louisiana vs. George Robinson, 653. 

. The accused, in support of a motion for a new trial, offered one of 
the jurors who sat on the trial of his case as a witness to prove that, 
after the jury had received the charge of the judge and had retired 
for consultation, they were divided in their opinion as to the verdict 
to be rendered, and that it was then and there urged upon the jury- 
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men unwilling to convict by those who were in favor of conviction 
that the accused had no defense because his counsel had submitted 
his case to the jury without argument, and that this testimony was 
offered to show that the jury did not come to their verdict by con- 
sidering the law and evidence. The introduction of this evidence 
was properly rejected by the court. 

Toa bill of exception founded on the allegation of misconduct on the 
part of one of the jurors and separation of the jury before rendi- 
tion of their verdict, the judge a quo appended the following: “The 
juror, without permission of the court or consent of the accused, 
left his seat in the jury-box and advanced to where the district at- 
torney was sitting and whispered something in his ear. The district 
attorney made no reply, but merely shook his head; whereupon the 
juryman immediately returned to his seat. All this occurred in 
open court, in presence of the accused, the officers of the court, 
counsel of the accused, and the other jurymen.” The court a qua 
was of the opinion: “ There was neither a separation of the jury 
nor misconduct on their part, and that the verdict of the jury was 
strictly in accordance with the law and the evidence.” This ruling 
is correct. 


State of Louisiana vs. Alexis Frugé, 657. 
28. It is not necessary to be a registered voter to be a qualified tales- 
man. 


There is no part of the act No. 94 of 1873 which declares that only 
registered voters are competent jurors. The judge a quo erred 
therefore when rejecting the juror on that ground. 

State of Louisiana vs. Harvey Courtney, Henderson Courtney, 
Frank Green, Ben Robinson, and Joseph Dotts, 789. 

29. Itis manifest that the defendant can not avail himself of the pre- 
tended illegality of a proceeding in qnother and different case. He 
should himself have made the objection (if it existed) at the proper 
time, and not acquiesced in the drawing of the jury, and after judg- 
ment urged the objection, as he did. He can not take the chances 
of a trial and then object. 

State of Louisiana vs. Harvey Courtney, 794. 

30. The judge a quo did not err when admitting the evidence objected 
to. It was necessary to establish that the property stolen belonged 
to some one, other than the defendant; and what the defendant had 
sworn to in a judicial proceeding against the ownership thereof was 
good evidence. 

The judge a quo erred in permitting a witness to prove certain con- 
fessions made by the defendant to one Davis, which confessions 
were not made in the presence of witness, and which he only knew 
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through Davis. It was the weakest of hearsay evidence. The facts, 
if they existed, should have been established by Davis, who was in 
court. 

The court below did not err when refusing to charge the jury that the 
value of the horse alleged to have been stolen should have been es- 
tablished. The statute declares horse-stealing to be a crime, and 
this without regard to the value of the animal stolen. 

The judge a quo properly overruled the objection to the testimony of 
Davis as to confessions made by the defendant to him, which objec- 
tion was based on the ground that the witness could not state that 
he remembered all the confessions which the accused had made, but 
only some of the particular points thereof. The objection went to 
the effect of the testimony, and not to its admissibility. 

The State should not have been permitted to impeach its own witness. 
This was of some consequence, as the testimony was introduced for 
the purpose of identifying the stolen horse. 

The defendant having offered to establish and having established by 
two witnesses that the reputation of Davis, a State witness, was bad 
as to veracity, the judge a quo erred in instructing the jury to dis- 
regard the testimony, on the ground that the witnesses had not 
heard a majority of the people in the neighborhood of the impeach- 
ed witness express their opinion of his character. The testimony 
was admissible, and it was for the jury to determine whether it was 
sufficient or not to do away with his credibility. 

State of Louisiana vs. James B. Thomas, 826. 


31. It is an elementary principle of law that the accused is entitled to 


the benefit of all reasonable doubts, and before any confession can 
be received in evidence in a criminal case it must be shown that it is 
voluntary. This was not proved in the case at bar. Therefore the 
judge a quo erred in overruling the objection to the admission of 
the confession. e 

It is competent to inquire whether the prisoner stated that certain 
things would be found by searching a particular place, and to prove 
that they were accordingly so found; but it would not be competent 
to inquire whether he confessed that he had concealed them there. 

In the present case it was the confession itself which was objected to, 
and it should have been rejected. Whether the objects found and 
other facts corroborated the alleged confession or not, is immaterial 
in considering the admissibility of the confession. These facts might 
have been proved, and even that they were discovered in conse- 
quence of the information received from the accused, without 
making a confession unduly obtained admissible. 

The State of Louisiana vs. John Garvey and Charles Earle, 925. 
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32. An indictment for murder is sufficiently precise and specific, which 
charges that the accused did willfully, feloniously, and of his malice 
aforethought, kill and murder the deceased. 

State of Louisiana vs. Joquino Florenza, 945. 

33. Where a party is prosecuted for a crime against nature, the declara- 
tion made by the prosecuting witness about the time he was injured 
and out of the presence of the accused, are hearsay and will not be 
admitted except merely to corroborate the testimony of the witness 
given on the trial, when that evidence has been impeached. 

The fact that the witness made complaints about said time may be 
proved, but the complaints themselves can only be shown in the way 
of corroboration. 

The State vs. Jose Gruso, 952. 
Sre Jurispiction, No. 1—State of Louisiana vs. Harper & Linn, 35. 
Sree Appear, No. 7—State of Louisiana vs. Callum, 49. 
SEE Wirysss, No. 1—State vs. Richie, 327. 


‘CURATOR. 


1. The accounts of the curator of the interdicted, which were filed and 
homologated previous to the filing of the last tableau, are, according 
to the provisions of the Civil Code, prima facie correct, but they do 
not form res judicata. 

The accounts are presumed to be correct, unless the contrary be shown, 
but this may be shown on opposition to the final account by the ac- 
counts themselves or by other testimony, and if these accounts dis- 
close charges which are evidently illegal or exaggerated, this court 
can notice the fact and correct them. 

Curatorship of Sarah J. Beecroft, Interdicted. Opposition to 
Final Account of the Curator, 824. 


DAMAGES. 


1. It is proved that the sub-lessee, who intervenes and enjoins in this 
case, was not indebted to the lessees of the plaintiff at the time 
of the provisional seizure by the plaintiff, the lessor. There- 
fore the court below did not err in perpetuating the injunction and 
ordering the furniture of the intervenor to be restored to him, but 
there was error in awarding to the intervenor seventy-five dollars 
damages, as attorney’s fees, occasioned by the seizure of the furni- 
ture. There is no law authorizing the allowance of counsel fees toa 
plaintiff in injunction in a case like this. 

J. E. Campbell vs. E. V. Fowler et al. M. A. Southworth, Inter- 
venor, 234. 
‘2. The evidence shows that defendant caused the arrest and imprison- 
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ment of plaintiff, without showing probable cause. Malice is pre- 
sumed. F. F. King vs. J. F. Dittrich, 243. 

. Where the defendant, through his agent, agreed to purchase the 
plaintiffs plantation for a fixed price, subject to an examination of 
the tithe, and defendant’s counsel, after examination, advised him 
that the title was not good, whereupon he refused to buy, this is not 
a non-compliance of contract on account of which plaintiff is entitled 
to recover damages from defendant. 

G. M. Marshall vs. A. Yznaga del Valle, 261. 


. There was no cause for suing out the attachment in this instance. 
The evidence wholly fails to sustain the allegation that defendant 
was about to convert his property into money or evidence of debt 
to defraud his creditors. Defendant is entitled to the damages he 
claims. Henry C. Bridge vs. John S. Ennis, 309. 


. It is well settled that where there is contributive negligence, dama- 
ges can not be recovered. In this case, conceding there was a want 
of proper prudence and care on the part of the employees of the 
company in giving the usual signals of the approach of the train, 
which is not clearly established, still the negligence of him in whose 
behalf damages are claimed contributed to the unfortunate result 
and precludes him from recovery. 

Magdalena Laicher, Tutrix, Christopher Laicher, Co-Tutor, vs. 
New Orleans, Jackson, and Great Northern Railroad Com- 
pany, 320. 

. This is a suit in damages for malicious arrest, false imprisonment, 
and cruelty while in prison. The evidence shows a probable cause 
for the arrest of the plaintiff. The defendants did not prompt the 
treatment of the party while in the “lock-up” of the police station, 
and are not responsible for it, nor liable in damages for the arrest, 
as charged in this case. 

J. H. Hopkins vs. Garthwaite, Lewis, Miller, et al. 325. 

. The article thirteen of the constitution of this State does not enun- 
ciate a mere abstraction, but it guarantees substantial rights. To 
facilitate the enforcement of those rights the General Assembly has 
enacted laws, and it is the duty of courts, when called upon, to en- 
force them. An examination of the evidence in the record satisfies 
this court that the plaintiff was rudely denied admittance to the 
theatre solely on account of his being a colored man. He is there- 
fore entitled to damages. Peter Joseph vs. David Bidwell, 382. 


. The evidence is satisfactory on the point that the work done on Mar- 
million’s plantation was done under the supervision of the engineer 
of the company, who had control of the matter and could have pre- 








INDEX. 1041 





DAMAGES—Continued. 


10. 


11. 


11. 


vented the damages resulting to plaintiff, but neglected or failed to 
do so. 


In the notarial instrument in which the right of way was granted by 


Widow Marmillion to the company there is a special clause, the 
meaning of which is that the company shall pay for all damages 
caused by it or its employees in constructing the road through the 
plantation in quegtion. Responsibility under this contract can not 
be avoided by letting out the work to contractors. 


The condition upon which the company obtained the right of way has 


been violated, and by the terms of the contract the corporation is 
responsible for the damages complained of. Besides, there are 
clauses in the contract between the company and the contractors 
and in the contract between the contractors and sub-contractors 
which fully establish that responsibility, the engineer of the com- 
pany, its special agent, having the direction and constant supervis- 
ion of the work embraced in the contract of the principal contractors 
and in the contract of the sub-contractors. Hence, the New Orleans, 
Mobile, and Chattanooga Railroad Company is responsible for the 
damages occasioned by the sub-contractor on the plantation belong- 
ing to the succession represented by plaintiff. 
Bechnel vs. the New Orleans, Mobile, and Texas Railroad Com- 
pany, 522. 
Plaintiff was entitled to possession of the premises leased to him until 
he was legally dispossessed, which it is clear he was not, and the 
acts of Bonnet, the lessor, by prostituting legal proceedings to ac- 
complish his purpose of ejection, by which plaintiff was damaged 
and his rights recklessly disregarded, gave a right of action for dam- 
ages. The verdict of the jury has done justice between the parties. 
M. L. Block vs. A. Bonnet, 540. 
Under the circumstances of the case the city is responsible for the 
injury which was done to the property which it had leased from 
plaintiff during the continuance of the lease. The fact that the 
plaintiff received rents to the first of September, 1873, when the 
premises were vacated by defendant, without demanding payment 
for the balance of the rent or for damages does not estop him from 
now demanding them. 
Rufus Waples vs. City of New Orleans, 688. 
The jurisprudence of this State is well settled, that one who is him- 
self in fault can not recover damages for a wrong resulting from 
such fault, although the party inflicting the injury was not justifiable 
under the laws. Matthew W. Vernon vs. Leslie Bankston, 710. 
But the judge a quo awarded her damages beyond this, upon the 
ground that the property was returned to her at a season of the 
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year when it was difficult to procure a tenant for the same. He 
allowed rent in the shape of damages from May until October. 
This is an error. There is no evidence that the plaintiff could have 
procured a tenant if she had been put in possession of the property 
on the day that the lease expired. The evidence is that October is 
a more favorable month for the leasing of property than May, but it 
is shown that even in the October following the date of the delivery, 
the property was not leased, although offered for rent. Indeed, it 
is proved that plaintiff never found a tenant, but that she sold the 
property. ; Mrs. Watrigant vs. Pierre Dufort et al., 892. 


12. The municipal corporations in this State are liable for whatever 


damages may be caused by mobs or riotous assemblages within 
their respective limits. 
Folsom Brothers vs. City of New Orleans, 936. 
SEE Employers AND EmpoyEEs, No. 1—Peter _ vs. Peter Rieley 
and T. P. Leathers et al., 6. 
SreE Contract No. 1—Fernandez vs. Soulié, 31. 
SEE ATTACHMENT, No. 1—Brandon vs. Allen & Co., 60. 
See Taxes, No. 7— Wilson vs. Anderson, 261. 
SEE EmpLoyers AND EmpLoyEEs, No. 3—Gervais & Schlater vs. 
Gay, 349. 
Sree Liset No. 1—Kelly vs. Lafitte, 435. 
SEE SianpEr, No. 1—Hewet vs. New Orleans and Carrollton Rail- 
road Company, 685. 
S£e Contract, No. 11—Harrison vs. New Orleans, Jackson, and 
Great Northern Railroad Company, 777. ; 
SEE InsuncrTion, No. 4— Willis vs. Elam and Sheriff, 857. 


DIVORCE. 
1. This suit for a divorce brought by a husband against his wife was 


filed on the seventeenth day of March, 1873. On the third day 
thereafter, the curator ad hoc, appointed by the court, answered 
admitting the marriage and that there was a minor child, but deny- 
ing all the other allegations of .the petition. On the next day the 
deposition of three witnesses was taken in the clerk’s office by con- 
sent of counsel and the case submitted. On the succeeding day the 
court rendered judgment as prayed for by plaintiff, and three days 
later the judgment was signed. Thus, within ten days the suit was 
filed, issue joined, evidence taken, the case submitted, and judgment 
signed. Nineteen days after the signing of this judgment, the de- 
fendant, who resided in New York and who had been ignorant of 
these proceedings, appealed by her attorney. 

The proceeding did not authorize the decree, and the evidence of the 
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witnesses fails to establish with sufficient legal certainty the charges 
made in the petition, not one of the witnesses having any personal 
knowledge of the facts, except that defendant was not residing with 
her husband in New Orleans. 

The ground for the divorce is simply and solely the charge of aban- 
donment by the wife, no other cause being disclosed by the petition. 
The charge of abandonment, if properly presented and established, 
would authorize a gudgment of separation from bed and board, and, 
after one year shall have expired and no reconciliation, a judgment 
of divorce. 

Relief on the ground of abandonment can only be had by complying 
with article 145 of the Revised Code, which requires that the aban- 
donment must be made to appear by the evidence of three reiterated 
summons made to him or to her, from month to month, directing 
him or her to return to the matrimonial domicile, followed by a judg- 
ment which shall sentence him or her to comply with such request, 
together with a notice of such judgment given to him or her, from 
month to month, for three times successively. The summonses and 
notice of judgment shall be made to him or to her at the place of 
his or her usual residence, if he or she lives in this State, and, if 
absent, at the place of residence of the attorney who shall be ap- 
pointed to him or her by the judge for that purpose. This formality 
has not been complied with by plaintiff. 

No separation of husband and wife can be decreed for cause of aban- 
donment without a compliance with article 145 of the Revised Code. 


A particular form of procedure is required by the Code for obtaining 
a decree of separation on the ground of abandonment, and that 
form must be pursued to obtain relief. This has been the ruling of 
this court in more than one case. Upon the face of the record, 
therefore, plaintiff has not presented a cause of action entitling him 
to relief. 


Nathaniel B. Merrill vs. Mary Lawrence Flint, His Wife, 194. 
DOMICILE. 


1. The defendant is a resident of the parish of Plaquemines, and 
should have been sued at his domicile. The act No. 64 of 1876, 
which authorizes property to be sequestered, etc., and defendant 
cited where the property to be sequestered, etc., is found, is not ap- 
plicable to this case. This suit was instituted in 1872, long before 
the passage of said law, and can not be affected by it. The court 
did not have jurisdiction of the case when it was filed, nor when the 
judgment was rendered. 

Daniel & James D. Edwards vs. Marin, 567. 
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EMPLOYERS AND EMPLOYEES. 


1. The mate of steamboat Natchez was not acting within the scope of 
his employment at the time he committed the offense complained of 
in this case, and the plaintiff, who was employed as a roustabout on 
said boat, and who suffered in consequence of the alleged offense, 
can not recover against the Natchez for the damages sustained by 
him in consequence of the offense. 

Masters and employers are answerable for the damages occasioned by 
their servants in the exercise of the functions in which they are em- 
ployed. This responsibility, however, only attaches when they might 
have prevented the act which caused the damages, and have not 
done so. Revised Code, article 2320. But this case, as disclosed by 
the record, does not come within the provisions of said article of 
the Code. 

Peter Dyer vs. Peter Rieley and Thomas P. Leathers et al., 6. 

2. Plaintiff claims that he was a sort of partner of the defendant’s in 
working two plantations, and that he could not be discharged. But 
he can not be maintained in this position, for there were none of the 
elements of a partnership in their agreement. He was neither to 
receive any of the profits, nor share in any of the losses, of the en- 
terprise. He was merely to receive a certain portion of whatever 
crops might be made on the plantations, irrespective of any profits 
which the crops might result in. He was therefore a mere employee, 
to be paid in a portion of the crops, instead of a certain sum of 
money. Therefore, being an employee, he could be discharged for 
cause. 

Plaintiff was employed by reason of his knowledge and skill. He cer- 
tainly had no right, under pretense of bad health, to delegate his 
trust to another without the consent of his employer. His being 
unable to attend properly to the business for which he was em- 
ployed justified his discharge. 

The defendant’s plea that plaintiff is entitled to nothing, has no force. 
As defendant retained plaintiff in his employ for some time, he must 
pay him for the time of his employment in proportion to the value 
of the crops, under their agreement. The proportion is to be estab- 
lished by the amount for which the crops sold, his demand having 
been instituted before the crops were gathered, and when the results 
thereof were conjectural. The proper method of ascertaining his 
rights is to divide the sum total of the crops by the number of days 
in the year, and to allow him his share according to the number of 
days he was in the defendant’s employ. 

Henry G. Jeter vs. D. B. Penn, 230. 

3. On the trial of the case a question arose as to whether, in estimating 

the damages, the value of the timber cut down on the land of the 
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plaintiffs should be estimated by the price of timber of that quality 
at the time it was cut, when prices ranged below the average rate, 
or whether an average of several years should be taken. The ruling 
of the court below, refusing to admit evidence of the price of timber 
during other years, was correct. The value of the timber at the 
time it was felled should determine the amount of loss sustained by 
the owners of it. 


Under the state of facts presented in this case, defendant should be 
held responsible for the acts of his employees. 
Gervais and Romain Schlater vs. Ed. J. and Andrew H. Gay, 
349. 


4. Where, between certain laborers and their employer, it is agreed to 
give them in licu of wages one half of the proceeds of the cotton 
crop and other produce, there was plainly no partnership in this. 

Lalanne Brothers vs. Kinchen W. McKinney, 642. 


5. It appears that about the first of May, at night, the plaintiff, being 
intoxicated, used language which provoked the defendant, who, in a 
moment of passion, knocked him down. The next day the plaintiff 
left and obtained work on another plantation for the balance of the 
year. While not justifying defendant in the use of violence, this 
court can not regard it, under the circumstances, as a cause on the 
part of plaintiff for abandoning his contract, the difficulty having 
no connection with said contract. 

Peter Morgan vs. William G. Shelton, 822. 


6. Plaintiff pleads that there was error in the subject-matter of the 
contract upon which the writ of seizure and sale issued against him, 
because the vendor sold the whole of the growing crops of the pur- 
chased plantation, when, in fact, the laborers on the place were en- 
titled to the half thereof, and because the plaintiff has actually been 
evicted of the half of said crops. The plea is- untenable. 

The sale of the plantation was made in July; the growing crop formed 
part of the realty and was transferred with the land; the laborers, 
who were cultivating the land for a part of the crops, did not own 
the crops, but for their services they had a privileged lien on the 
crops, provided they had taken the precaution to have their claim 
recorded. 


‘These laborers continued to work on the place without any new con- 
tract with the vendee, and after the crops were gathered the vendee 
settled with them according to their contract with the vendor. The 
pretext that he has been evicted of a part of the property purchased 
is absurd, 

Baird vs. Brown, 842. 
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EMPLOYERS AND EMPLOYEES—Continued. 
7. Where a party lets a job of work to a competent and suitable con- 


tractor, and does not retain or exercise any control or supervision" 
over the work, he can not be held liable to any employee of such 
contractor fogany injury suffered by the employee while engaged 
on said work, on account of the fault of the contractor. 
Peter Gallagher vs. Southwestern Exposition Association et al., 
943. 


8. Where a party is employed by the authorized agent of a corporation 


to do certain work, at a stated salary, and it is shown that he has 
been ready and prepared at all times during the term’of his engage- 
ment to do the work, he is entitled to recover the whole amount of 
his salary, without regard to the amount of work he has actually 
done. Bogart & Culyer vs. the New- Orleans Park, 950. 
See Damaaes, No. 8—Bechnel vs. New Orleans, Mobile, and Texas 
R. R. Company, 522. 


ESTOPPEL. 
1, As to the plaintiffs allegations of a fraudulent sale made by Mrs, 


Michel to the defendant, said plaintiff, after having by a formal au- 
thentic act recognized defendant’s title, is estopped from now attack- 
ing it, and from seeking to subject the land he holds under it to the | 
payment of his judgment against Mrs. Michel. 

Amélie Thériot vs. Michel, 107. 


2. After having gained an advantage by judicially alleging and main- 


taining that a certain contract was valid in a suit previously decided, 
this defendant will not be listened to when setting up the nullity of 
the same contract in this controvery. It would be inequitable to do 


“i Del Bondio vs. New Orleans Mutual Insurance Association, 139. 
Sree New Orteans City Attorney, No. 1—Lacey vs. Waples and 
City of New Orleans, 158. 
Sree Lease, No. 3—Siate vs. Taylor, 460. 
Ser Marriep Woman, No. 4—Pilcher vs. Pugh & Schwartz, 494, 
Sree Tutor, No. 2—Routt vs. Citizens’ Bank, 569. 


EVIDENCE. | 
1. In this case there is ample authentic evidence to warrant the writ of 


seizure and sale, consisting of an act of mortgage in due form and 
a note identified therewith. Any other matters of defense, beyond 
the sufficiency of the evidence on which the judge a quo issued his 
order, and such as may relate to the validity of the obligation and 
the proceedings following the #suance of the writ, must be raised 
in another form of action. 

Robert P. Tendick vs. Mary A. Lastrapes, Wife of A. G. Lastrapes, 

et al., 76. 











INDEX. 1047 





EVIDENCE—Continued. 


2. When the testimony is conflicting this court will not disturb the 


ot 


judgment of the judge a quo, who had the witnesses before him, and 
was doubtless controlled in adopting his conclusion by the weight of 
the presumption in favor of a holder of a promjssory note as to 
ownership and consideration. J. Rodriguez vs. D. Lopez, 94. 


. This is a suit on an open account and a promissory note. The ac- 


count is composed of many items, not one of which amounts to five 
hundred dollars. It is sufficient that one witness swears that each 
of the items is correctly stated in the account. As to the promissory 
note, it is held by plaintiff, who is, in law, the owner thereof. Pay- 
ment to him discharges the debt. There is no plea of want of con- 
sideration. ' 

Bernard Rossignol vs. Estate of Drauzin Triche. Olympe Triche 

Administrator, 144. 
The written acts themselves declared upon in defendant’s peremptory 
exception to plaintiff’s claim, must interpret themselves, and parol 
evidence? can not be introduced by said defendant to establish a gen- 
eral settlement of affairs between himself and plaintiff different from 
that alleged in said defendant’s peremptory exception. 
Charles F. Gaudé vs. Francois Gaudé, 181. 

It has been frequently held that a mortgage certificate is only prima 
facie evidence of the facts stated in it. The mortgagee may show 
that the mortgage certificate is untrue; that the recorder acted on 
insufficient evidence; or, in case of erasure by judgment, that he 
was not a party to the action brought or proceedings instituted to 
cancel his mortgage. In such cases the mortgage exists unimpaired, 
even against the innocent vendee who has bought on the faith of a 
certificate that there was no mortgage on the property. 


Not only were the proceedings in the Second District Court to erase 


6. 


the plaintiffs mortgage not binding on her, because she was not a 
party thereto, but, furthermore, that court was without jurisdiction 
to adjudicate upon her rights, it being a court of merely probate 
jurisdiction. 
Elvira Horton and Husband vs. Cutler, 331. 

A. J. Dyas, a judgment creditor of W. L. Morgan & Co., caused seiz- 
ure to be made of a certain house and lot as being the property of 
his debtors. Chevallier, the plaintiff in this case, enjoined the sale 
as being the owner of said property. The mercantile firm of W. L. 
Morgan & Co. was composed of said Morgan and Mrs. Jane Hooper, 
wife of Church Hooper, who was introduced in this case as a witness 
on behalf of plaintiff. The judgé a quo properly overruled the ob- 
jection made to his testimony on the ground that husband and wife 
are not allowed by law to testify for or against each other. 
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EVIDENCE—Continued. 


Here the controversy is between the plaintiff and the seizing creditor 
as to the ownership of the property seized. W. L. Morgan & Co. 
are not parties to the controversy; they set up no title to the prop- 
erty, and have no interest in the result. Therefore the evidence of 
Church Hoopér was admissible. 
A second bill of exception was taken to the refusal of the judge to 
permit the jury to prove that their verdict was really for the plain- 
tiff, and that the word “defendant” was written in the verdict 
through error instead of “ plaintiff.” The ruling was correct. 
A third bill of exceptions was taken to the admission of Chevallier, 
,the plaintiff, to show title to the real estate in dispute by parol evi- 
dence. The plaintiff first established that the public records of the 
parish of Rapides were destroyed by fire, and he swears that his 
title to this property was destroyed by this accident. The testimony 
was admissible under such a state of things. 
. The judge a quo did not err in admitting parol evidence to prove that 
prescription had been interrupted as to a mortgage note drawn 
by plaintiff in injunction, and the bill of exception was not well 
taken. 
After prescription has acquired, that is, after a note has become barred 
by prescription of five years, parol evidence of a promise to pay it 
will not be admitted, because of the requirements of the article 1858. 
The promise to pay before the bar of prescription had obtained, in- 
terrupted the current of prescription, and this promise can be 
proved by parol evidence. - 

John E. Crone vs. the Citizens’ Bank of Louisiana et al., 449. 


8. It has been often decided by this court that the only question which 





can be raised in an appeal from an order of seizure and sale is 
whether the evidence authorized the fiat of the judge. 
It appears in this instance that the authentic proof which authorizes 
the fiat of the judge a quo is an act importing a confession of judg- 
ment; and when the application is made to foreclose in the name of 
the creditor, or of his heirs or succession, only this proof is required 
to authorize the order. As the law does not require it, this court 
can not perceive any good reason why any other proof should be 
demanded. : 
The defendant will be protected should he pay the debt; but should 
there be any possible objection to permitting the plaintiff to collect 
the debt, the objection ought to have been urged in an injunction 
suit, and not in an appeal from the order of seizure and sale. 
Eugenie Marionneaux vs. John A. Dardenne, 457. 
8. The statements of an agent, whose agency is shown, are not hear- 
say; and the proof of the agency to employ counsel was admissible, 
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EVIDENCE—Continued. 


although the agency was not alleged. The employment was alleged, 
and the mode of it was not essential. The answer, it may be re- 
marked, disclosed, while it denied, the agency. 

Barrow & Pope vs. Brown, 459. 


The court a qua erred in not permitting plaintiff to adduce in evidence 


9. 


10. 


11. 


the check, the signature of which was admitted, because he failed to 
prove the genuineness of the writing in the body of the check. The 
burden of proof in regard to the alleged forgery of said writing was 
on the party setting up that defense. The bill of exceptions to the 
exclusion of said check and protest was well taken. They are in 
the record, and are sufficient to fix the liability of defendant, who 
has failed to establish the alleged forgery. 
Jean Mandere vs. Francois Bonsignore et al., 521. 

S. H. Young & Co. were the real consignors to whom plaintiff, on the 
guarantee of the cashier of the Mississippi Valley Bank, had agreed 
to advance fifty dollars per bale, all drafts coming through the Mis- 
sissippi Valley Bank. Young & Co. having failed, plaintiff seeks to 
hold defendant responsible for a balance due him. But this he can 
not do, because the guarantee of defendant was not in writing. The 
promise to pay the debt of another can not be shown by parol evi- 
dence. Willis H. Hogan vs. Mississippi Valley Bank, 550. 
The only evidence as to Sinnott guaranteeing the payment of the 
note is the testimony of the plaintiff. This kind of proof was not 
legal, and can not be considered by the court, because the promise 
to pay the debt of another by parol is prohibited by law. But that 
evidence, even if legal, fails to prove the promise. 

Richard England vs. J. 8. Neal and J. C. Sinnott, 551. 
To succeed in such a suit the plaintiffs should adduce the strongest 
proof, which they failed todo. They make grave charges of fraud, 
involving the crime of perjury, against their deceased father, while 
they have furnished evidence only of his admissions and declara- 
tions made to single individuals, which are justly deemed the weak- 
est kind of evidence. The will which he is alleged to have made for 
the purpose of compensating the plaintiffs contains no intrinsic evi- 
dence of such purpose other than the quantum given to them, which 
is not inconsistent with some other hypothesis, while the record 
presents solemn judicial proceedings and admissions, including a 
sworn statement of the mother’s estate; on the part of the father, 
which are irreconcilable with the theory of the plaintiffs, and which 
can not be overcome by the isolated declarations and the a 
tions relied on by them. 


Fraud must be proved; it can not be presumed. The delicate, sacred 


relation of parent and children should impose upon the latter the 
78 
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EVIDENCE—Continued. 


12. 





greatest caution in assailing the honor of. the former, and deter 
them from the attempt, unless they have the positive proof at hand 
to sustain them and are impelled thereto by the stern behests of 
justice. t 
a A. A, Mandal vs. Heirs of Peter C. Mandal, 556. 

To permit plaintiff to offer in his own behalf his. own books would 
be to permit him. to manufacture his own evidence., His adversary 
might | have required the books of plaintiff to be adduced, but he can 
not offer them himself ; and because.one book was received without 
objection i is no reason that he should be permitted to introduce the 
other when objected to. 


The promise to pay the debt of another can oaly be proved by written 


13. 


evidence, and this the plaintiff has failed to produce against the de- 
fendant. - = 
i Oscar S. Lyons vs. Wm. C. Teal, et al., 592. 

On the trial below certain exceptions were taken to the ruling of the 
judge, who allowed the plaintiffs to introduce in evidence the bond 
sued upon. The judge a quo correctly overruled these objections 
on the ground that the bond being taken in a judicial proceeding, 
referred to in the body. of the bond, is binding on the parties as they 
intended it ; that, as the bond had been in the possession of the offi- 
cers of the law since its execution, the presumption is, that, it was 
signed by the parties with the erasures and interlineations previously 
made, and that a bond taken in a judicial proceeding is not required 
to be stamped. Lalanne Brothers vs. McKinney, 642. 


14. Mayer Cahen was appointed to the office of tax-collector, parish of 


Assumption, his commission being dated the fifth of March, 1875. 
Drury was appointed by the same authority, to the same office in the 
place of Mayer Cahen, and his commission bears date March 23, 
1876. The Governor having the power to remove for cause, the ex- 
ercise of the power rests within his sound discretion, over which the 
courts have no control. This is not now an open question. 


The objection of Cahen to the reception in evidence of the bond of 


Drury on the ground that there is no evidence that the sureties had, 
at the time of signing, sworn that they were worth enough to respond 
for the amount for which they obligated themselves, was not well 
founded. The presumption omnia rite acta would apply if it were a 
matter in which he had an interest. 
State ex rel. T. L. Winder, District Attorney, vs. Mayer Cahen et 
al., 645. 


15, On the trial of this suit, which is a petitory one, the plaintiff offered 


witnesses to prove a private agreement between himself and the 
defendant, by which the latter agreed to take the property in ques- 
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EVIDENCE—Continued. 


16. 


17. 


18. 





tion in his name for the benefit of the plaintiff, or, in other words, to 
contradict the notarial act of sale and prove title to real estate by 
parol. This was objected to, and the objection should have been 
maintained. Carl Kunnmengeiser vs. Louis Juncker et al., 678. 


The difference between the amount sworn to by the assured and the 
value proved on the trial is not necessarily: evidence of fraud and 
false swearing on his part. 

Marz Israel vs. Teutonia Insurance Company, 689. 


The burden of proof is on the party who alleges a breach of duty, 
even though it involves a negative. 
Joseph P. Baird vs. L. M. Brown et al., 842. 


A bill of exception to evidence, on the ground that it seeks to reopen 
issues that have been settled by a previous judgment, will not be 
sustained, except on the basis of a plea of res adjudicata. Unless 
that plea has been specially made, the evidence will be admitted. 
Where a debtor puts notes due him by a third party into the hands of: ' 
his creditor, as collateral security, and the creditor, with the:vonsent 
of debtor, delays action on the notes until the maker of them be- 
comes bankrupt, the loss must fall on the debtor. 

J. H. Mitchell, Executor, vs. Abraham Levi, 946. 


SEE PLEapINGs, No. 3—Harrison vs. Jurgielwrer, 238. 

SEE ATTACHMENT, No. 2—Penn vs. Farrenberg, 242. 

SEE Prescription, No. 2—Brierly vs. Johns and Tanner, 245. 

SEE MortaaGe, No. 2—Hickman vs. Thompson, 265. 

See Sureties No. 2—Mayor and City Council of Natchitoches vs. 
Redmond, 274. 

See Contract, No. 5-—Janney and Husband vs. Ober, 281. 
Augustus Chevallier vs. A. J. Dyas and Sheriff, 359. 

See Lease, No. 2—Barley vs. Quick, 432. 

SEE MorteaGce, No. 7—M. C. Burke, tutrix, vs. Miltenberger, 437. 

SEE W111, No. 4—Mary Ann King vs. Vairin et al., 457. 

SEE ASSESSMENT AND AssEssor, No. 4—Delaroderie vs. Mrs. Hillen 
et al., 537. 

SEE Marriep WomEN, No. 6—Mary Powlis vs. Cook & Goldstein, 
546. 

See CuierK oF District Court, No. 1—State ex rel. Scheanayder vs. 
Gordy, Sheriff, 589. 

SEE Wirtvess, No. 2—State of Louisiana vs. Williams, 604. 

SEE Morteace, No. 9—McDaniel vs. Lalanne, 661. 

Sex Insurance, No. 6—Epstein vs. Mutual Aid and Benevolent Life 

Insurance Association, 938. 
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EXECUTOR. 


1. General Hebert, by teaving the Federal lines and joining the enemies 


of the United States, forfeited his trust as executor, and the office 
became vacant. He was never re-appointed to the office after the 
war, and he had no authority.to bind or to represent the succession 
of the heirs after the abandonment of the trust. 

Robert O. Hebert et al. vs. John H. Jackson, Sheriff, et al., 377. 


2. The question at issue is, which of the parties contending, the execu- 


tor named in the will of Mrs. Bowman, or the public administrator 
of the parish, has the right to administer the estate of the deceased. 
The court below ordered that Fisher should account for the funds 
he has received to date and satisfy the court that the same had not 
been illegally used; that he be given thirty days from date to comply 
with this order; and that in the mean time the application of the 
public administrator remain in abeyance. This judgment is erro- 
neous. 
The confirmation of Fisher as executor by the parish court of St. Mar- 
tin, being null and void, does not preclude him from applying for 
confirmation and for probate of the will before the court having 
jurisdiction. Heis entitled to the office of executor, in preference to 
the public administrator. It will be in time to inquire into his lia- 
bilities to the.estate as executor after he assumes the duties and re- 
sponsibilities of the office. 
Succession of Maria Bowman. Contestation for Administration 
of the Same between the Public Administrator of the Parish 
of Iberia and John Fisher, Testamentary Executor, 611. 


FACTORS AND COMMISSION MERCHANTS. 
1. Factors and commission merchants, when exercising their functions 





of receiving, selling, taking their commissions, and accounting to their 
principals, are acting in a fiduciary capacity within the meaning and 
intendment of the thirty-third section of the bankrupt law of 1867, 
and: not relieved from obligations contracted in that capacity by a 
discharge in bankruptcy. 
Mrs. India Brown and Husband vs. James Garrard and A, N. 
Craig, 870. 


FENCE. 








1. There is no servitude of view existing in favor of the lot owned by 
plaintiff, and the defendant evidently had the right to build a fence 
as high as she pleased on her own lot. 

Andrew Parle vs. Mrs. Jane D’Arcy. Same vs. Same (Consoli- 
dated ), 424. 
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GARNISHEES. 


1. The answer to the first interrogatory, taken alone, may not be so ex- 
picit as required. But it is settled that where, by answers to other 
interrogatories in the same connection, a given interrogatory, not 
fully answered, is in previous or subsequent answers explicitly an- 
swered, this is sufficient. 


The judge a quo did not err in permitting the defendants to answer 
certain interrogatories, to which at first they had excepted. They 
had the right to except, and, the exception being overruled, they 
had the right to answer. 

Charles Maduel, Dative Testamentary Executor, et al. and Mr. 
and Mrs. Conte, vs. P. H. Mousseau and Others. The Union 
Insurance Company of New Orleans, Garnishees, 691. 

2. The succession of 8. W. Thompson being the owner of a claim of 
Baker & Thompson against 8. B. Allison, brought this suit against 
him and made Mrs. A. L. Pagaud party garnishee, propounding in- 
terrogatories as to the amount of her indebtedness to Allison, who 
is an absentee. To those interrogatories she answered that, under 
the circumstances, which she recited in said answer, she was not in- 
debted to said Allison in any sum whatever, but that, on the con- 
trary, Allison was indebted to her. 


This answer was traversed, and the record of a suit of Baker & 
Thompson vs. Mrs. Pagaud was introduced to show that by her 
pleading Mrs. Pagaud judicially admitted that she owed Allison a 
certain specific sum. 


The garnishee, in answer to the interrogatories herein, admits that she 
owes Allison, under a certain contract with him to build a house for 
her, the said specific sum, but claims that Allison owes her by an 
express clause of the same contract a penalty which-more than cov- 
ers the said sum and which penalty was incurred in consequence of 
his not having finished the building according to the specifications 
and within the required delay. 

There is nothing in the case referred to which estops the garnishee 
from asserting her claim to the stipulated penalty. The claim is 
property. No one is presumed to give. The penalty exceeds the 
indebtedness of garnishee, against whom the evidence shows that 
plaintiff is not entitled to judgment. 

Succession of S. W. Thompson vs. Samuel B. Allison. Mrs. A. 
L. Pagaud, Garnishee, 733. 


HABEAS CORPUS. 


1. In matters of habeas corpus the jurisdiction of the Supreme Court 
is original and not appellate. The present case is one in which this 
* 





| 


| 
| 
| 
| 


i} 
i 
fj 
{ 











1054 INDEX. 





HABEAS CORPUS—Continued. 


court may have appellate jurisdiction. Hence this writ of habeas 
corpus must be discharged. 


Whether the injunction in the present instance, for the disobeying of 


which relator has been imprisoned, is well founded or not, is a mat- 
ter to be determined on the trial thereof in the lower court and af- 
terward on appeal. 


This court does not wish to be understood as saying that relator has 


no remedy, if he has suffered a wrong at the hands of the lower 
court, but it is manifest that he can not be relieved in the present 
proceeding. 
State ex rel. Mathieu Roques vs. William Fagin, Criminal Sheriff, 
887. 
SEE Crrina Law, No. 8—State vs. Fenderson, 82. 


HOMESTEAD. 


z 


The sale of the property in question in this suit divested all of plain- 
tiff’s rights, including that under the homestead law. If he had any 
right to a homestead, he should have asserted it prior to the sale. 
His personal notice to the sheriff and the plaintiff in the seizure and 
sale did not amount to a legal assertion of his right so as to secure 
or preserve the right of a homestead on the property under seizure. 
F. Kuntz vs. J. Baehr and Sheriff, 90. 
This injunction was obtained by the wife nine days after the sale of 
a certain piece of property to prevent the sheriff from putting the 
purchaser in possession. It is based on the claim of the wife to a 


‘homestead. The order of seizure and sale had been issued on a 


mortgage given to secure the purchase price. Besides, to secure the 
same debt there existed the vendor’s privilege. Therefore this case 
can not be embraced in the homestead act, section 1¢92 of the Re- 
vised Statutes. Furthermore, if the wife had possessed any such 
right, she should have asserted it: before the sale. 

Louise B. Williston and Husband vs. Schmidt & Zeigler, 416. 
Plaintiff, a printer by occupation, and the keeper of a ferry, has no 
right to claim the benefit of the homestead act of 1852, and to en- 
join on that ground the execution sale of-certain lots occupied by 
him in the unincorporated town of Berwick and embracing about 
three acres and a half. 

D. W. Roberts vs. M. T. Gordy, Sheriff, et al., 575. 
One of the questions to be decided in this case is, whether the home- 
stead act of the twenty-second of December, 1865, confers upon 
married women the right to a homestead. The letter of the law is 
unambiguous, and this court is not permitted to disregard it under 
the pretext of divining the intention of the Legislature. Besides, it 


4 
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HOMESTEAD—Continued. : 
is.a law in derogation of common rights and must be interpreted 
strictly. 

The law does not confer this privilege of a homestead upon a married 
woman. During the marriage the husband is the head of the family, 
upon whom devolves the support of the family, and whether in ex- 

. ceptional cases the wife may have to contribute to the support of 
the family or not, can not affect the interpretation of this statute. 
Mrs. G. L. Fuselier vs. Henry 8. Buckner and Sheriff, 594. 


Plaintiff, not being the owner of any fixed or known number of acres 
of the land seized, but simply an owner of five undivided twelfths 
thereof, is not entitled to a homestead. He is a part owner of every 
acre and fraction of every acre, just as his brother is, and neither 
one can designate any particular acre or acres as belonging to him, 
and he can not therefore locate a homestead on his property. 

Besides, the defendant’s right of vendor’s lien and mortgage attaches 
to each and every half of every acre, and hence, under the terms of 
the homestead law, the plaintiff can not assert the right of home- 
stead on one hundred and sixty acres, every one of said one hundred 
and sixty acres, as well as every other acre, being incumbered to the 
extent of one undivided half thereof at least, with the vendor’s lien. 

Arthur Simon vs. C. H. Walker and Sheriff, 608. 


6. The homestead law, being in derogation of the common right given 
to creditors on the property of their debtors, must be strictly con- 
strued. ' 

_ This law says that one hundred and sixty acres of ground and the 
buildings and improvements thereon, occupied as a residence and bona 
Jide owned by the debtor, shall be exempted from seizure under exe- 
cution. This evidently refers to the actual residence of the debtor, 
occupied by him as proprietor, and not that he may select any one 
hundred and sixty acres of ground included within the whole prop- 
erty. : 

This case illustrates the intent of the law to preserve to the debtor his 
home, provided it does not exceed two thousand dollars. Here the 
residence oy dwelling of the debtor is worth over ten thousand dol- 
lars, and, of course, he could not retain it under the law. But the 
law does not say thet he may take any other portion of the land on 

. which the dwelling occupied by him is not situated, and establish a 

_ residence for the purpose of securing a homestead. It is only the 
ground on which is the building occupied as a residence that may 
constitute a homestead for the unfortunate debtor—his constant, 
usual residence. 

Therefore the plaintiff is not entitled to a homestead on any part of 





or 
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his plantation other than the ground, to the extent of one hundred 
and sixty acres, on which stand the buildings and improvements oc- 
cupied by him as a residence. The law does not give him the right 
to change his residence after seizure, for the purpose of establishing 
a@ homestead on another and less valuable part of the land, and thus 
evade the restriction in the law as to the value of the property to be 
claimed as a homestead. His creditors contract with him in this re- 
spect with reference to the character, value, and condition of his 
residence. 


The motion to set aside the writ of fieri facias on the ground that the 
seizure of the part of the property was not affected by the injunc- 
tion against the sale of the whole plantation could not be granted. 
The validity of the seizure of the part claimed as a homestead was 
dependent on the injunction, and the release of the other property 
from the seizure did not embrace that embraced in the injunction. 
The action of the court on the rule was nothing more than the action 
of the court on the injunction. 
James Todd vs. M. T. Gordy, Sheriff, et al., 666. 


7. The homestead law can not be invoked to defeat the vendor’s privi- 


lege, nor can it be exercised upon property held in indivision. 
George T. Ventress vs: W. N. Collins, Sheriff, et al., 783. 


8. In November, 1874, plaintiff applied to be and was allowed to settle 


on the land seized in this instance as an actual settler, under the 
homestead law of Congress of the twentieth of May, 1862. 


By the terms of this statute, land entered under its authority is not 
liable to seizure for the payment of any debt contracted prior to the 
issuing of the patent. 


The debt now sought to be enforced existed before the land was en- 
tered. It can not, therefore, under the express terms of the statute, 
be seized. 

Beniah P. Patton vs. William L. Richmond, Sheriff, et al., 795. 


9. The defendant, whose seizure of plaintiff's property is enjoined by 





plaintiff, who claims the benefit of the homestead lay, contends that 
the property thus seized is not exempt under the law, on account of 
the nature of her judgment. This is an error. 


The debt in favor of defendant was not contracted for the purchase 
price of the property in question, but for a loan or loans made by 
her to the purchaser. The fact that he used the money loaned to 
him in paying the installments of the price did not make the loans 
the price. The lender was not the vendor, nor did she acquire her 
rights from the vendor. Defendant’s construction of the law would 
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make a debt, not secured by any privilege from its nature, superior 
to all privileges and mortgages. This is not admissible. 
John T. Lear vs. William Heffner, Sheriff, et al., 829. 
10. When a widow is left in necessitous circumstances, but dies without 
claiming the homestead privilege from the succession of her hus- 
band, who died without descendants, her heirs by a previous mar- 
riage can not claim said privilege in preference to the heirs or credit- 
ors of the said husband. 

It has been held that a widow, to succeed, must be in necessitous cir- 
cumstances at the time of the death of the husband and at the 
time of making the claim for the homestead. If this be correct, and 
there is no doubt that it is, the legal inference is that the right is a 
personal one, and depends on the condition of the person in whose 
favor it is granted, and not that it is a right that vests irrevocably 
in full property in such person and forms a part of her succession 
which descends to her heirs. It is a right which must be asserted 
and reduced to possession—be “demanded and received”—before it 
can be vested in the party. There is a significance in the phraseol- 
ogy of the law—“ shall be entitled to demand and receive.” It is 
not said they shall receive. 

Succession of George W. Robertson. Application of Heirs to be 
recognized, and Opposition of the Tutor, 832. 
SEE Sates, No. 8—Borron and Husband vs. Sollibellos, 355. 


HUSBAND AND WIFE. 


1. It is clear from the record and the judicial admissions of defendant 
that the property seized as belonging to the father of plaintiffs, be- 
longed to their mother. Whether she subsequently transferred the 
title thereto to her husband or not, is not important, as such a trans- 
fer would have been an absolute nullity. Husbands and wives are 
forbidden from contracting with each other, except for specified pur- 
poses. The mortgage given by the husband to secure his debt on 
the property of his wife, can not be enforced. 

John S. Compton et al. vs. W. L. Sandford, 237. 

2. This is a suit in injunction restraining the defendants from interfer- 
ing with the plaintiffs in the possession and enjoyment of a certain 
piece of property alleged to be inherited from their father and for 
judgment annulling a certain act of mortgage illegally granted there- 
on by their mother, and also annulling the sale of said property by 
the sheriff to the defendants, perpetuating the injunction, decreeing 
the said property to belong to plaintiffs and to be exempt from exe- 
cution for debt as their homestead, and for one thousand dollars 
damages. 
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The defendants rely on a clause in the original act of purchase of said 
property by Mrs. Honora Kerwin, authorized and assisted therein 
by her husband, the father of the plaintiff heirs, in the following 
words: “The said Mrs. Kerwin declared that she makes the present 
purchase with her own funds, which she acquired from her late 
father and mother, and with a portion of which she has paid the 
hereinbefore mentioned purchase-price, and is to pay at their re- 
spective maturities the notes herein granted and described. Where- 
fore, the property herein sold is to be and remain her paraphernal 
property.” 

Articles 2236 and 2238 of the Code do not apply here. In this case 
the claim invoked is not an agreement between the vendor and ven- 
dee, but simply an acknowledgment by the husband and wife as 
between themselves. Agreements or acknowledgments between hus- 
band and wife are restricted in their effect and operation to specific 
subjects, and the one in this case can at. most be only a commence- 
ment of proof, and the heirs of the husband are not estopped from 
questioning it as they might be if the acknowledgment was in favor 
of any one other than his wife. 

The authorities cited by the defendants do not apply to this particular 
acknowledgment of the father in regard to the paraphernal rights 
of his wife, which are fixed and regulated by special laws. Could 
such declarations be conclusive against the heirs of either spouse, it 
would be an easy matter to change the rights of succession and the 
character of separate and community property. 

As to inconsistent and contradictory allegationsin the petition, if there 
be such, the right of the defendants is to require plaintiffs to elect 
or to object to evidence at the right time, but not to dismiss the suit. 
If the allegations of the petition be true, there is a sufficient cause 
of action, and the heirs of the father should have an opportunity to 
try the issues presented. Wherefore, the case is remanded. 

John Kerwin et al. vs. Hibernia Insurance Company, 312. 

3. The property seized was mortgaged by the plaintiffs husband to the 
seizing creditors on the twenty-sixth of March, 1868. The plaintiff’s 
judgment against her husband was rendered on the eighth of July, 
1868. The husband conveyed the same property to his wife on the 
ninth of August, 1869, in payment of her judgment against him. 
Here eleven months elapsed after the rendition of the plaintiff's 
judgment against her husband before any move was made to enforce 
it. More than one year before the rendition of her judgment her 
husband had been owner of the houses and lots he conveyed to her 
in payment, to the extent of their value, of the judgment rendered 
against him. There is no reason why the dation en paiement could 
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. not have been made at once, or at least within a far briefer period of 
time than eleven months. | 

Through plaintiff's laches in failing to comply strictly with the law re- 
quiring prompt and continuous proceedings to enforce the payment 
of her judgment, said judgment had become null before she instituted 
this injunction proceeding, and she was at that time without any 
legally ascertained rights that authorized her to interfere in the 
efforts of the defendants to enforce their mortgage against the prop- 
erty in question. The sale from the husband to the wife after her 
judgment had lapsed was simply null. They were then in the same 
situation they were in before the rendition of the judgment. They 
were not separate in property, and there was no judgment of the 
wife which the husband was required to satisfy. 

For the same reason she was without interest or right to show that 
the debt upon which is predicated the mortgage from her husband 
to the defendants was paid and extinct at the time they took out 
their order of seizure and sale. It was a matter for the husband 
alone to look to. 

Mrs. A. Nachman vs. G. LeBlanc, Sheriff, et al., 345. 


4. The question is whether the creditor of the community can seize the 
buildings and other improvements placed by the community on a 
plantation, the separate property of the wife, and sell the same pre- 
vious to the dissolution of the community, separate and apart from 
the land whereon they are situated. The judge a quo erred in de- 
ciding affirmatively. 

The buildings and improvements attached to the plantation constitute 
a part of the immovable, and can not be sold separately. 

Where the separate property of the wife has been increased or im- 
proved during marriage, the husband or his heirs “shall be entitled 
to the reward of one half of the value of the increase of the ameliora- 
tions, if it be proved that the increase or ameliorations be the result 
of the common labor, expenses, or industry.” R. C. 2408. 

Until the dissolution of the community the wife owes nothing for the 
augmentation of the value of her hereditary property by the com- 
mon labor, expenses, or industry; and at the dissolution she will not 
owe for the cost of each piece of the improvements, but only for the 
augmentation of the value of the hereditary property resulting from 
the improvements created during marriage. 

As the buildings seized by defendant do not belong to the community, 
nor the cost thereof, but to plaintiff, the owner of the soil, subject to 
the payment at the dissolution of the community of the enhanced 
value of her hereditary property by reason of said improvements 
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erected thereon by the common labor, expenses, or industry, the 
court a qua erred in dissolving the injunction sued out by plaintiff. 
Her property can not be sold for the payment of the debts of her 
husband or the community. 

Mrs. Bertha Whiteman vs. G. LeBlanc, Sheriff, et al., 430. - 


5. This isa suit by attachment of real estate in the town of Vidalia, 


parish of Concordia. The defendants reside in the State of Missis- 
sippi. The defense is, that Mrs. Davis acquired said property from 
her husband for a certain sum of money which was paid by credit- 
ing to that amount.a judgment which she had obtained against him 
in Mississippi. This alleged transfer was made in the State of Mis- 
sissippi, where the real estate is situated. The capacity of the par- 
ties to make this contract must be determined by the laws of 
Mississippi, where they resided. Its effect on real estate here must 
be controlled by the laws and policy of Louisiana. 
By the laws of Mississippi any deed from the husband to the wife for 
her use shall be void as against creditors who were such at the time 
of executing the deed. The record shows that, at the date of this 
transfer from Davis to his wife, he was the debtor of the plaintiffs. 
So that, when the deed was executed, the parties could not enter 
into such contract. R 
But if the question be tested by the laws of Louisiana, Mrs. Davis 
will fare no better. The contract, if valid here, would be a dation 
en paiement, and creditors would have the right to require her to 
prove the validity of her judgment. This she has not done, and 
could not do; for that judgment obtained by default, was made final 
in contravention of a prohibitory law of Mississippi, and whatever 
is done in violation of a prohibitory law is null. 
Julia D. Kelly and Husband vs. John Davis and Wife, 173. 
Sree Community, No. 2—Paul vs. Hoss, 852. 
Sree Succession, No. 28— Willis vs. Elam and Sheriff, 857. 


INDORSER. 
1. Plaintiff contends that defendant was an accommodation indorser, 





therefore a surety, and consequently not entitled to notice of dis- 
honor. The authorities cited in support of the position are to the 
effect that the obligation of one whose name was placed on the back 
of a note or bill before indorsement by the payee is not that of an in- 
dorser, under the commercial law, but of an ordinary surety, and he 
can not avail himself of the want of notice. But this was not the 
case of defendant, who was the indorsee of the payee. He was a 
necessary party to the bill at the time plaintiff acquired it under his 
indorsement. 

Athens Manufacturing Company of Georgia vs. Thos. H. Hunt, 2. 
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2. In this suit on a promissory note against the maker and two indors- 
ers, it is proved that notice of dishonor was served on one of the 
indorsers by delivering it to his book-keeper in his office, and on 
the other by delivering it to his wife in his store, he not being in. 
This was sufficient. 

Pierre Aurianne vs. George T. Eschbacher et al., 48. 
‘3. In this suit against the indorser on a promissory note, no demand 
having been made of the maker, the indorser is discharged. 
F. Otto vs. Simeon Belden et al., 302. 

4, It is not shown that the custom is universal among dealers in goods 
to insure the articles they are ordered to ship. Plaintiffs prove that 
they never insure goods sold by them, unless specially ordered to do 
so, and this court thinks that their dealings with defendants indi- 
cate this fact. Moreover, defendant was clearly informed that plain- 
tiffs had not insured the goods sent, and did not remonstrate. Hence, 
defendant is liable to plaintiffs for the claims sued upon. 

Cazeaux & Vergnole vs. L. B. Filliquier, 803. 

5. To fix the indorser’s liability, payment of the note must be duly de- 
manded of the maker and notice of his failure to comply with his 
contract given to the indorser. The latter’s obligation then be- 
comes absolute and unconditional, as much so as that of the maker. 
Demand or notice on either of them may, however, be waived. If 
both are waived, either expressly or by necessary implication, the 
indorser at once assumes an unconditional liability. 

In the present case the indorsers declare: “ We waive protest on this 
note.” Whether these words imply also a waiver of notice, is a question 
upon which the autherities are by no means uniform. But the in- 
dorsers added: “ We hold ourselves responsible for the payment of 
the note, which is hereby extended thirty days.” Under the circum- 
stances of the case the indorsers were not released by the want of 
compliance with the usual formalities of the law. After the dishon- 
or of the note when it became due, the situation of the indorsers 
was no longer that of indorsers upon commercial paper, but that of 
embarrassed debtors obtaining time as best they could from the 
creditor. ; 

If the bank has caused plaintiff any damage by failing to use proper 
diligence in the collection of his note he can recover the amount of 
his loss upon proving that it results from the negligence of the 
bank; but, under the present cause of action, to wit: the release of 
the indorsers, through the failure of the bank to cause the protest 
of the note, the plaintiff can not recover. 

Jules A. Blanc vs. Mutual National Bank of New Orleans, 921. 
6. The fact that a check on a bank has been certified by the bank, at 











1062 INDEX. 








INDORSER—Continued. 


the request of the indorsers, before its delivery to the holder, will 
not discharge the indorsers. Such a certification arouses no impli- 
cation that the holder intended to release the indorsers and look 
only to the bank. . 

Protest is not essential in order to hold the indorsers. It is sufficient 
if the holder of the paper inform one of the indorsers, on the day 
the paper matures, that the drawee has failed to pay it, and said in- 
dorser in turn informs the preceding indorser the day after. 

Mutual National Bank vs. Jean Rotgé et al., 933. 
SEE Brits anp Promissory Notes, No. 9—Lapeyre vs. Weeks, 664. 


INJUNCTION. 


1. The court a qua in this case perpetuated the injunction so far as to 
suspend the execution of a judgment to the amount of four hundred 
dollars, credited on the judgment, and in other respects dissolved it 
without damages and at the costs of the plaintiff in injunction. 

The defendant, having obtained a new trial, moved to dissolve the in- 
junction on matters apparent on the face of the papers, stating: 

First—That the plea is one of compensation. 

Second—That the law prohibits the injunction of an entire judgment 
under a plea of partial set-off. 

Third—Insufficiency of the bond. 

The court below decided correctly that, in relation to the first ground, 
the plea that the judgment was credited with four hundred dollars 
must be taken as true for the purpose of the rule; and in relation to 
the second and third grounds, that they were good; that a bond for 
double the amount of the sum claimed to have been paid should 
have been given. 

But, in conformity with the jurisprudence of this State, the judge a quo 
properly ruled that, although an injunction may have been impt1.- 
dently granted, it will not be dissolved when it is plain from the 
record that the party would be entitled to the writ immediately. 

2. Mary A. Hickman, widow of W. P. Hickman, executed three notes and 
a mortgage in favor of John L. Lee & Co., commission merchants. 
Subsequently, Samuel Mitchell and A. B. Henshaw sued out execu- 
tory process on the notes aforesaid, which had been transferred .to° 
them, and the mortgaged property was advertised for sale. 

The plaintiffs, who allege themselves to be the heirs of said William 
P. Hickman, deceased, enjoined the sale on the allegations that the 
said property was purchased for them by the executor of their father 
out of and with his funds, and the title thereto was taken in the 
name of their mother, Mary A. Hickman, as their tutrix, and that 
the plaintiffs in the executory proceedings are not the legal owners 
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of the said notes, because the firm of Lee & Co. were declared bank- 
rupts within three months of the transfer of said notes. 

The assignees of Lee & Co. intervened, claiming the notes and resisting 
the sale. 

The defendants in injunction answered by general denial and the aver- 
ment that the said property belonged to Mrs. Hickman by inherit- 
ance from her father; and to the intervention they interposed a plea 
to the jurisdiction of the court. 

The evidence isnot sufficient to support the tie of the plaintiffs in 
injunction. In regard to the intervention, it was properly dismissed 
by the ‘court below, as it presented an issue belonging to another 
tribunal. 

J. W. Hickman et al. vs. C. H. Willett, Sheriff, et al., 365. 


3. The court below found that the required notice of the granting of 
the order of seizure and sale had not been given to the defendant, 
and therefore perpetuated the injunction taken by defendant with 
fifty dollars damages as attorney’s fees. Defendant appealed in 
order to have the damages increased. The Judge a quo erred in 
allowing said damages. 

It is only where an injunction is dissolved that the statute allows such 
damages to be imposed. Appellant was not entitled to the fifty dol- 
lars damages allowed by the judge, but, as appellee has not joined 
in the appeal praying an amendment in this regard, the decree can 
not be changed. , 

Jules Chappuis vs. Robert L. Preston, 729. 


4. The defendant’s claim for damages in consequence of this suit, 
which was, among other things, to have the administrator dismissed 
for maladministration and praying for an injunction to prevent the 
sale of property advertised under an order of court, can not be 
granted. Thisis not an injunction to restrain the execution of a 
money judgment, and is not governed by the acts of 1831 and 1833. 
The remedy is by a suit on the injunction bond, which right is here- 
by reserved. Willis vs. Elam and Sheriff, 857. 

5. If the relator is to be injured in the amount he avers, to wit: a sum 
exceeding five hundred dollars, and the acts which he fears will be 
committed are illegal, it would seem that, upon his complying with 
the terms of the law, he would be entitled to an injunction. 

It has heretofore been held that where a rule has been taken to show 
cause why an injunction should not issue, and the judge passes 
upon that rule, his decision is subject to the revision of this court. 

State ex rel. Winkelman vs. Judge of the Superior District Court, 
902, 
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6. In this case the question is simply whether or not a mandamus will 
lie to compel a judge to issue an injunction. The act required to be 
performed is simply a judicial act, and a mandamus will never be 
issued to control the discretion of an officer. 

State ex rel. Marie L. Beebe vs. the Judge of the Sixth District 
- Court, Parish of Orleans, 905. 
SEE JupGMENT, No. 2—Howard vs. Waggamann, 99. 
‘Sex Sates, No. 3—Drouet et al. vs. Lacroix and Sauvinet, 126. 
Jourdain Savoie, Administrator, vs. Pierre A. Thibodeaux, 169. 
Sre-DamaGeEs, No. 1—Campbell vs. Flower, 234. 
SEE Sa.es, No. 8—Borron and Husband vs. Sollibellos, 355. 
Srxr StockHo.LpEr, No. 1—Johnson vs. Variété Association, 421. 
SEE Suretiss, No. 4—Frantz vs. Waggaman, Sheriff, 514. 
Seer Seizure, No. 1—Poincy vs. Burke, 673. 
See Practice, No. 17—Sheppard vs. Scheene, 716. 


INSURANCE. 


1. This is an action on an open river policy. It was proved that the 
corn lost on the Lizzie Gill in January, 1870, was worth the amount 
claimed by plaintiff. The defense is that the insurance did not at- 
tach to this consignment, because plaintiff failed to make returns of 
certain produce received by him previously, as required by the con- 
dition of the contract annexed to the policy. 

It seems that, without the knowledge of plaintiff, his clerk, whose duty 
it was to make returns to defendants of all shipments covered by 
the policy, neglected to report certain consignments of produce 
which were made to plaintiff in August and December, 1869. De- 
fendants were aware of this, but continued to do business with plain- 
tiff until the sixteenth of March, 1870, when the policy was canceled, 
receiving in the meantime premiums amounting in the aggregate to 
$3999 27. 

From this statement of facts there flow two propositions which seem 
to be inevitably correct: 

First—If the breach of contract now complained of ipso facto avoided 
it, respondents should return to pees the premiums received sub- 
sequent to said avoidance. 

Second—If the contract of insurance was voidable on account of the 
delinquencies of plaintiff in August and December, 1869, and fre- 
spondents, with full knowledge thereof, delayed canceling the policy 
until the sixteenth of March, 1870, receiving thereunder a large 
amount of premiums in the meantime, respondents should be held 
liable for the losses which occurred during the same period. 

Defendants ought not to be heard asserting the nullity of the contract 
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of insurance, while accepting the premiums—the fruits thereof—with 
full knowledge of the failure of plaintiff to make returns of produce 
for August and December, 1869. 

Defendants fail in the attempt to draw a distinction between what they 
call a cotton contract and a produce contract, alleging that forfeiture 
attached to the latter and not to the former, because plaintiff always 
made proper returns for the cotton shipped to him, and therefore 
the large premiums received on the cotton can be retained, because 
that contract remained valid, while the produce contract became 
void by plaintiff’s failure to make returns of produce for August and 
December, 1869. But if the produce contract was forfeited at that 
time, how is it that in January, February, and March, 1870, defend- 
ants continued to receive from plaintiff returns of corn consigned to 
him? 

But, in fact, it is not found in the record that there were two distinct 
contracts, one for cotton and one for produce. On the contrary, 
there was but one contract annexed to the open policy of insurance, 
and it is known as “ cotton and produce contract No. 8, under open 
river policy No. 32.” 

Defendants can not accept the fruits of a contract and allege its in- 
validity for a breach thereof known at the time of such acceptance 
of the fruits. If it was valid to earn premiums, it remained valid 
to bind the insurer for losses incurring in the meantime. 

But plaintiff is not suing to recover the insurance on the shipments 
of January and December, 1869, in which cases he failed to make 
proper returns and payments of premiums, He sues on the loss 
incurred on the consignment of the Lizzie Gill, for which he is not 
in default on account of not having made the proper return. He is 
therefore entitled to the amount insured thereon. 

Jesse R. Powell vs. Factors’ and Traders’ Insurance Company, 
19. . 

2. There is no law in Louisiana which requires that foreign insurance 
companies taking policies in this State shall keep an agency within 
its borders. 

In this instance, within a year after the first premium was paid by 
plaintiff on the insurance of her husband’s life, the defendants with- 

e «drew their agency from New Orleans. Notice of this withdrawal 
was published in one of the city papers; the plaintiff was informed 
thereof by letter. The fact was known to her; for the second year’s 
premium was forwarded to New York. 

As to the third year’s premium, no effort seems to have been made to 
forward the sum due to New York, and, the premium not having 
been paid on the twentieth of August, 1868, according to the stipu- 

74 
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lation between the parties, the contract was at an end on that day, 
and the plaintiff could not recover on her policy, the death of her 
husband occurring on the twenty-sixth of said month. 
Sophia Quinn vs, the Manhattan Life Insurance Company, New 
York, 135. 

3. These cases turn on the validity of a policy of insurance on a sea 
vessel. 

The fact that there are circumstances and actions which are suspicious 
or which are not satisfactorily explained to all who may be inter- 
ested, can not be held by courts of justice as contradicting and 
overcoming the direct, positive testimony of an unusually large 
number of witnesses whose veracity is not impeached, and most of 
whom are not shown to have any interest in committing perjury. 

Perez & Betancourt vs. the New Orleans Mutual Insurance Com- 
pany and Other Insurance Companies, 682. 

4. The difference between the amount sworn to by the assured and the 
value proved on the trial is not necessarily evidence of fraud and 
false swearing on his part. 

Marz Israel vs. Teutonia Insurance Company, 689. 

5. Plaintiffs had a general policy with the defendant. It is urged that, 
because the vessels on which was plaintiffs’ merchandise was past 
due and the insurance was effected about half-past eight o’clock a. 
m., and the indorsement was made by the book-keeper of the marine 
clerk of the company, and because the president of the company 
wrote to the plaintiffs to notify them that the company declined the 
said risk, the contract was no contract. This can not be assented 
to. 

The plaintiffs had a right to present themselves at the company’s 
office whenever it was open and to presume that the employees in 
said office were authorized to transact the business which they un- 
dertook to perform. Whether the company would take risks on 
vessels past due or not was a question within the discretion of the 
company. There is no proof that plaintiffs had knowledge that any 
accident had befallen the steamer when they applied to have the 
insurance effected. ; 

Horter, Peterson & Fenner vs. Merchants’ Mutual Insurance 
Company, 730. ° 

. If a policy of life insurance contain a stipulation that the assured 
shall pay a certain assessment within thirty days from the time that 
notice is given him that said assessment is due, and that on his fail- 
ure to pay said assessment, as stipulated, the policy shall be void, 
the stipulation will be upheld and enforced. 

If the assured reside out of the city of New Orleans and the notice of 
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the accrued assessment in writing is directed to him by the secre- 
tary of assurers to such address as the assured has left at the office 
of the secretary and mailed in the city of New Orleans, such notice 
will be held sufficient, and no evidence will be admitted to show that 
the assured did not receive the notice. 
Rosa Epstein vs. Mutual Aid and Benevolent Life Insurance As- 
sociation, 938. 

7. An implied warranty of seaworthiness enters into every policy of in- 
surance on vessels or on freight. Thus, when the owners of a vessel 
insure freight and the vessel is lost, the insurers may resist the pay- 
ment of the sum for which the freight has been insured, on the 
ground that the vessel was unseaworthy. 

If the insurers have received the payment of premium on some spe- 
cific amount indorsed on the policy as the amount insured for, they 
will be liable for that amount. 

J. A. Donnally & Son vs. the Merchants’ Mutual Insurnce Com- 
pany, 939. . 
See Pieapines, No. 13—Nichoias Théodore vs. New Orleans Mu- 
tual Insurance Company, 917. 





JUDGMENT. 


1. Defendant’s exception to the plaintiffs’ proceeding with this case in 
the Fifth District Court, for the reason that the order of that court 
transferring the case to the Circuit Court of the United States was 
a final judgment, and, if erroneously rendered, could only be cor- 
rected on appeal to the Supreme Court of the State, was properly 
overruled. The order rendered in the first instance by the Fifth 
District Court, transferring the case, was necessarily vacated by its 
subsequent order reinstating it upon its docket, leaving no order of 
transfer to appeal from. 

Stephen Bird and Thompson Bird, Executors of John Bird, vs. 
John Cockrem, Receiver, etc., 70. 

2. Ina suit against Short and Howard, in solido, for twenty-five hun- 
dred dollars, on motion, a suspensive appeal was granted to defend- 
ants. But Short alone filed a bond. Hence plaintiff in the suit 
against Short and Howard, and defendant Howard, became appel- 
lees. As to Short, the only appellant in said case, judgment was re- 
versed. Execution issued against Howard, who enjoined the exe- 
cution. 

The judgment rendered by the district court was not reversed as to 
Howard, who had not brought up his appeal. Howard contends 
that he is included in the decree of this court reversing the judg- 
ment of the district court against defendants in the suit of Irvine 
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against Short and Howard. Thisisanerror. This court could not 
include in its judgment one who was not before the court. 

The plea that the consideraticn on which the judgment was based was 
a loan of Confederate money, can not be received. Whatever the 
consideration of the obligation sued on, the judgment of the district 
court has long ago become final, and the basis upon which it rested 
can not be inquired into. , 

R. S. Howard vs. Eugene Waggamann, Sheriff, et al., 99. 

. The relator applied to the proper officer of the city of New Orleans 
to record his judgment in compliance with an act of the Legislature 
passed in 1870, requiring that all judgments against the city be re- 
corded in the proper department of the city government. On the 
refusal of that officer to do so, relator asked for a mandamus against 
him. Whereupon said officer answered that relator’s judgment 
should not be recorded as affecting the city’s entire property, but 
only the taxes which might be collected for account of the Missis- 
sippi and Mexican Gulf Ship Canal Company, and took arule in this 
mandamus proceeding on that company to show cause why relator 
should not be paid from drainage funds. 

The company excepted to the rule. The court a qua erred in not main- 
taining the exception and in ordering that the judgment be paid 
from the drainage funds. A third party can not be brought in to 
answer a call made upon an officer to perform a mere ministerial 
duty. 

The decree ordering that relator’s judgment be recorded was correct. 
But there it should have stopped. Out of what funds the judgment 
was to be paid, it was not the province of the district judge to in- 
quire, as he did, in the proceeding which was before him. 

State ex rel. Carondelet Canal and Navigation Company vs. James 
G. Brown, Administrator of Public Accounts. The Missis- 
sippi and Mexican Gulf Canal Company made Party, 103. 

4. The error assigned, that the judgment was rendered against the de- 
fendant without a judgment having been rendered at the same time 
against the widow in community of the surety, is not. established. 
All the parties to the suit are sought to be made liable in solido. It 
is as though separate suits had been instituted against them all, and 
judgment could have been rendered against each of them, or all of 
them, or one of them alone. With the effect of the judgment against 
the co-defendants, the plaintiff had nothing to do. If he sues a 
number of persons and seeks judgment against each one of them in 
solido, and judgment is rendered only against one and he is satisfied, 
the defendant who is alone condemned can not complain of the judg- 
ment in so far as he is concerned. The defendant’s rights as against 
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his co-obligors are separate and distinct from the plaintiff's rights 
against him. 


The third error assigned, that the bond sted on is not conditioned ac- 


cording to law, can not be maintained for the reasons given in the 
judgment. 


The security on the bond was Robert Johnson. He died leaving a 


widow in community and several children (defendants herein), who 
were put in possession of his estate. The widow and children were 
sued. Pending the suit, the widow died, and the proceedings were 
carried on and completed against the children, the succession of the 
mother apparently not having been opened. 


If the question was between the original parties to the bond—princi- 


pal and surety—the conclusion would be that they were both bound 
in solido. But the parties before the court are the heirs of the 
surety. As to them the obligation is joint; they inherit the rights, 
credits, and obligations of their ancestor, but as the rights and cred- 
its of their ancestor are distributed among them, each according to 
his share, so are the obligations, each being bound for his propor- 
tion. The position which they assume, that they were bound for 
one half of the obligation, because their mother was put in posses- 
sion of one half of the estate of their father, is untenable. The 
obligation was an obligation of the community. It was due by the 
father. There was no succession to divide until the community debt 
was paid. As heirs of their father, they are responsible for his obli- 
gations, they having been put in possession of their share of his es- 
tate. 
’ Francis vs. Mrs. Marie Louis Martin, 403. 

The plaintiff can not succeed in her attempt to annul a judgment 
which emancipated her from the liabilities of a minor. The proceed- 
ings which she attacks are regular in form, there is no evidence or 
allegation of fraud in the record, and the parties whom she wishes 
to affect by obtaining a judgment of nullity were not parties to the 
judgment which she seeks to annul. 

Cecile Dupré, Wife of A. Humphreys, vs. Adolphe Dupré et al. 

418. 

The relator prays for a mandamus to compel the defendant to sign 
a judgment on rule rendered by him. The judgment, being the final 
act of the judge a quo in the said proceeding, is the end of the suit 
in his court, and is therefore not interlocutory, but a final one, which 
is required to be signed. 

State ex rel. Mrs. E. E. Meux vs. Judge of the Fourth District 

Court, Parish of Orleans, 451. 

The judgment appealed from is correct. The plaintiff had no per- 
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sonal judgment against the defendant: His judgment bore only on 
the land in possession of said defendant, and decreed him to give it 
up to be sold to pay the amount for which it was mortgaged. De- 
fendant made an arrangement by which he gave a draft to plaintiff - 
in part payment, and obtained time for the satisfaction of the bal- 
ance of the judgment. The draft was protested. Plaintiff, failing 
to collect the draft, proceeded to execute his judgment. He seized 
and sold the land, and holding the writ of fieri facias unsatisfied, 
proceeded to sue defendant for the amount of the draft without giv- 
ing him credit for it or any part of it. This he clearly had no right 
to do. _ Little vs. Sylvestre, 621. 
The prescription of one year is pleaded against the plaintiffs’ action 
to set aside a dation en paiement and to annul a judgment in favor 
of the wife against the husband. This suit having been instituted 
on the seventh of March, 1874, the plea is good as to the dation en 
paiement, which was executed on the fifteenth of February, 1872, 
but was untenable as to the judgment which was obtained on the 
twenty-ninth of November, 1873. 


Article 1987 of the Civil Code applies exclusively when the alleged nul- 


lity is an undue preference given to one creditor over another, and 
the action must then be brought within a year from the contract or 
judgment, while article 1994 applies to all contracts or judgments 
by which creditors are injured, and then is prescribed in one year,’ 
to date, if brought by a creditor individually, from his judgment 
against the debtor; and if by the syndic or representative of credit- 
ors, from his appointment. In this case article 1994 governs. 


The position assumed by the plaintiffs that certain deductions from 


the amounts received by the husband on account of his wife should 
be made, because they were for the price of slaves, is erroneous. 
St. Germain and Maraist vs. Darcourt Landry and Wife, 652. 


9. The United States parted with their title to the land in controversy 


when the selection thereof was made by the State of Louisiana in 
1856, under the act of Congress of the twentieth of May, 1826, and 
the title remained in the State until.it was vested in the plaintiff. 
Consequently, no title ever vested in Chaney, the defendant, who 
was erroneously patented by the United States; but, while he could 
not prescribe against the State or the United States, he was such a 
possessor as to be entitled to require the plaintiff either to reimburse 
the value of the materials and the price of workmanship in making 
the improvements, or to reimburse a sum equal to the enhanced 
value of the soil. Cullen McCastle vs. J. J. B. Chaney et al., 720. 


10. The plea of res judicata.can not be based on the judgment of a 
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11. 


12. 


justice of the peace in bar of a suit in which the title to real estate 
is in question. Such a judgment would be void ratione materie. 

W. E. Wamsley vs. G. W. Robinson, 793. 
The judgment condemning the defendants in solido is correct. The 
note sued upon declares that “ we, or either of us, promise to pay,” 


ete. 
John Chaffe, Brother & Son vs. Thornton, Edwards & Robinson, 


837. 

There is no validity in the objection that the decree of the Supreme 
Court upon which the jieri facias issued is a nullity, because there 
was no concurrence of a quorum of the court as required by the 
constitution. A majority of the court was present when the judg- 
ment was pronounced. Admitting the fact which it is sought to 
prove, that one of the judges was absent when the judgment was 
read, and that two others dissented, the judgment pronounced was 
the judgment of the majority of the court. It was the judgment of 
the court which was pronounced, and whether one of the concurring 
parties was absent or not matters nothing. The court entered the 
decree as a court—a quorum being present. This is sufficient, and 
all that the law requires. Howard vs. Walsh, Sheriff, 847. 


13. The defendant has assigned as error on the face of the papers that 


the judgment was rendered out of term-time and is therefore null. 
He relies on section 2017, R. S., which authorizes the parish judges 
to adjourn their courts for one week or a less time, and he contends 
that the judge a quo erred in adjourning his court from the third to 
the fourth Monday after he had previously adjourned it from the 
second to the third Monday. This court can not concur in this view 
of the law. The law limits the time during which an adjournment 
may be made, but it does not prohibit the judge from adjourning his 
court more than once at the same time. 
John W. Willis vs. S. L. Elam, Administrator, and Wm. H. Mc- 
Vae, Sheriff, 857. 
See Evivence, No. 2—Rodriguez vs. Lopez, 94. 
SEE Succession, No. 1—Ryan vs. Kohn, 100. 
SEE Succession, No. 3—Succession of Constant Hearing, 149. 
Sree New Orteans Crty Attorney, No. 1—Lacey vs. Waples and 
City of New Orleans, 158. 
Sree Hvuspanp anp Wire, No. 3—Nachman vs. LeBlanc, 345. 
SrE AssEssMENT, No. 3—Schmidt vs. City of New Orleans, 429. 
SEE Marrrep WoMEN, No. 6—Mary Powlis vs. Cook & Goldstein, 
546. 
SEE Prescription, No. 5—Robichaud vs. Nelson et al., 578. 
Ser Jurispicrion, No. 24—Palfrey vs. Gordy, Sheriff, et al., 659. 
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SEE Notice or SerzurE, No. 1—Lapéne & Jacks vs. McCan & Son, 
749. 
See Practice, No. 22—State ex rel. Mahan vs. Accommodation 
Bank of Louisiana, 874. 


JURISDICTION. 


1. The law having declared that crimes such as the defendants were 
charged with should be tried by the Superior Criminal Court, it mat- 
ters not how the case came to that court from the First District. 
Court. It is sufficient to know that the case was in the court, and 
the only court having jurisdiction over the defendants. The route 
by which it got there is not of any consequence. It is not seen how 
any of their rights were invaded, or how they were deprived of any 
safeguard guaranteed to them by the law to make good their de- 
fense. 

It is not necessary that any plea or issue should have been joined 
with them in the Superior Criminal Court. The issue was joined 
when they pleaded to the information filed in the First District 
Court. 

The crime with which defendants stood charged was improperly des- 
ignated in the motion to docket and fix the case for trial, but it is 
not seen how this injured them. They were only tried as to the 
charge on which they were arraigned, and this was all they could 
ask. 

Defendants are certainly not in the custody of the First District Court, 

"and the jurisdiction of the Superior Criminal Court attached not 
from the transfer of the cause, but from the act which took them 
out of the jurisdiction of the First District Court and vested juris- 
diction in the Superior Criminal Court. 

This court can not see in what the proceedings, or any one of them 
had before the Superior Criminal Court, after the transfer of the 
case thereto, were erroneous, illegal, or void. 

State of Louisiana vs. Join Harper and Peter Linn, 35. 

2. This is a question of jurisdiction turning on the amount in dispute. 
This depends, of course, upon the sum which Redwitz, the appel- 
lant, is called upon to pay, to wit: $491, amount of the claim against 
him, eight dollars interest due, and the costs of the suit, seventy 
dollars, in Gottschalk vs. Meyer, a foreign non-resident, for whom 
Redwitz went security. Therefore the sum demanded of Redwitz 
was $569. This was the dispute between them. This brings the case 
within the jurisdiction of the court. 

State ex rel. Hugo Redwitz vs. Judge of the Sixth District Court, 
Parish of Orleans, 110. 
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3. The Superior District Court, in granting the injunction complained 
of, having invaded the appellate jurisdiction of this court, the writ 
of prohibition herein granted was properly issued. 

State ex rel. John Larrieux vs. Judge of the Superior District 
Court, Parish of Orleans, 143. 

4, This case is one not within the jurisdiction of this court, being a suit 
against ten different persons on ten distinct contracts and the 
amount in no one exceeding five hundred dollars. These claims can 
not be considered as consolidated with the consent of parties. 

The fact that the evidence which may have been offered in support of 
defendants’ exception was not taken down, does not conclude them, 
as the petition itself shows the contracts and debts to be separate 
and independent, and not one of the claims to amount to five hun- 
dred dollars. 

The issue between plaintiff and intervenor can not give jurisdiction to 
this court. The intervention must follow the principal demand. If 
the latter be dismissed the former must go with it. 

J. P. Broadwell vs. Henry Smith et al. W. F. Ogden, Intervenor, 
172. 

5. This case being before this court in April, 1874, was remanded with 
direction to the district judge to hear the testimony offered by 
plaintiff on his motion for a new trial. This decree divested this 
court of jurisdiction and placed the case before the court a qua for 
the purpose of hearing evidence and trying the motion for a new 
trial. This trial was subsequently had, according to the direction 
from this court, the testimony heard, found ineffective, and the rule 
for a new trial discharged. 

Instead of taking an appeal from the final judgment on the merits 
after the discharge of the rule for a new trial, the counsel of plain- 
tiff and defendant agreed to submit the case on the record on file 
in this court when the judgment in April, 1874, was rendered, no . 
time being fixed for said submission. The matter was delayed for 
more than twelve months, and was neglected on account of the ill- 
health of the plaintiff's counsel. 

Plaintiff now takes a rule on defendant to show cause why the agree- 
ment should not be carried into effect and the case submitted on the 
old record on file in this court at the time the case was decided in 
April, 1874. But when that decision was rendered, this court was 
divested of jurisdiction, and the case passed as fully under the con- 
trol of the district court as if no appeal had been taken. 

More than one year has elapsed, and there has been no order of ap- 
peal granted by the judge: no bond has been filed, and no transcript. 
Assuming that the agreement of counsel could be substituted for an 
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order of appeal and bond, no action has been taken thereon 
within the time allowed for the exercise of the right of an appeal. 
The agreement of counsel can not vest this court with jurisdiction 
of a case in the absence of an order of appeal and an appeal bond. 
The Code of Practice points out the form to be pursued to transfer 
jurisdiction from the inferior courts to the Supreme Court. The 
rule must be discharged. 
Patrick Higgins vs. C. C. Haley, 216. 


6. Plaintiff had judgment for fifty-four dollars, the amount claimed, 


but the parish judge refused to order an assessment to be made on 
the tax-roll because he suid that the police jury of the parish had 
already levied the maximum tax allowed by the eighth section of 
the act of 1870, No. 68, and under act No. 17 of 1872. 

The legality of a tax, toll, or impost, fine, forfeiture, or penalty im- 
posed by a municipal corporation, not being at issue here, this court 
is without jurisdiction. 

A, W. Hyatt vs. Police Jury of the Parish of East Feliciana, 233. 


7. Where the amount in dispute does not exceed five hundred dollars 


exclusive of interest the district court has no original jurisdiction. 
Seligman Kahn vs. Edward J. Gay, 240. 
. This suit was improperly brought in the parish of Orleans. The 
Superior District Court had no jurisdiction ratione materi, defend- 
ant being a resident of the parish of Plaquemines. 
Board of Health of Louisiana vs. M. A. Southworth, 243. 


9. A motion is made to dismiss the appeal on the ground that the 


police jury, who are the only appellants, have voluntarily executed 
the judgment of the lower court. The counsel for the appellants 
answer that this court can not take cognizance of the documents 
annexed to the motion,and which appear here for the first time and 
as originals, This court, in the absence of consent, express or im- 
plied, to consider new: evidence before it, must adhere to what it 
believes to be the settled jurisprudence of the State. 


This court has jurisdiction of a cause as tried, but not of facts not 


passed on in the lower court, and can receive no new evidence. Con- 
sent can not give jurisdiction, but having jurisdiction of a cause, 
this court may, it seems, consider facts presented by consent. This 
has not been done in this instance. The case must be remanded. 
State ex rel. N. St. Martin vs. Police Jury of the Parish of St. 
Charles et al., 272. 


10. The district court erred in dismissing this suit for want of jurisdic- 


tion. 
The action is one to recover property, and, the value being sufficient, 
the court had jurisdiction under the constitution and laws now in 
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force. In determining the validity of the sales in question that 
tribunal has power to say whether or not the alleged proceedings in 
the probate court are valid, and sustain or annul the sales com- 
plained of without formally sustaining or annulling the said judicial 
proceedings. All that the plaintiffs ask in this respect is the annul- 
ment of the sales, and to have this done it is not necessary, as con- 
tended by the defendants, to obtain a judgment annulling the judi- 
cial proceedings and decrees resulting in the sale of the property. 

Under the present constitution the district courts have jurisdiction of 
suits in which a succession is plaintiff or defendant, if the amount 
involved is over five hundred dollars. Such a suit is the present one. 
It is not a probate matter, nor are plaintiffs seeking to annul a judg- 
ment of another court. 

The other grounds of exception are not well taken. The parties named 
in the first exception were cited, or they accepted service and waived 
citation, and it is not perceived that any conflict of interest exists 
between the tutrix and the minors. What she claims is the same in 
nature as that claimed for the minors. The question of estoppel and 
warranty does not arise in this action. 

R. F. Choppin et al. vs. Oscar J. Forstall et al., 303. 
11. The judgment appealed from having been rendered before the con- 
stitution of 1868, the court below had jurisdiction, although the 
amount in dispute, exclusive of interest, was less than five hundred 
dollars. 

The plea of prescription having been filed in this court by appellant, 

on application of appellee, the case will be remanded to try the plea 


of prescription. 
Riley vs. Howell, 329. 


12. In this suit under the intrusion-into-office act for the offices of mayor 
and councilmen of Natchitoches, the defendants excepted to the 
jurisdiction of the court and to the improper joinder of parties, ete. 

The plea to the jurisdiction should have been maintained as to the suit 
against the councilmen. There is no pay attached to said office, and 
nothing to show that the amount in dispute as to said office exceeds 
five hundred dollars. 

It is, however, different as to the office of mayor. It is alleged and 
proved that the term of office in dispute is eighteen months and the 
salary is four hundred dollars per annum, making the amount in 
dispute six hundred dollars. This court therefore has jurisdiction 
as to that portion of the issue. ; 

State of Louisiana ex rel. P. A. Simmons et al. vs. J. F. de Var- 
gas et al, 342. 
13. In the matter of this succession, the judgment putting the heirs in 
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possession was not the result of fraud. It was done openly and con- 
tradictorily with the proper parties. 

The heirs having been put in possession, the Second District Court 
was without jurisdiction over the matter in controversy in this pro- 
ceeding. 

Under the foregoing conclusions the plaintiffs have no interest to con- 
test the account filed by the administrator. 

' Succession of Milton Taylor, 367. 

14. The New Orleans Savings Institution excepted to the jurisdiction of 
the Fourth District Court on the ground that said New Orleans 
Savings Institution is a corporation established by act of the Gen- 
eral Assembly and domiciled in the parish of Orleans, and that by 
the act creating the Superior District Court that court alone has 
jurisdiction as to the defendant. The court a qua erred in maintain- 
ing this exception. 

It is true act No. 2 of the acts of 1873, organizing the Superior District. 
Court, declares that said court shall have exclusive jurisdiction over 
all cases in which “any corporation established by act of the General 
Assembly and domiciled in the parish of Orleans shall be a party;” 
but this defendant has failed to adduce proof showing it is “a cor- 
poration established by act of the General Assembly.” 

If such an act exists it is a private statute which should have been in- 
troduced in evidence. Itis not a general law of which the court will 
take notice. 

Jean Mandére vs. Frangois Bonsignore and New Orleans Savings 
Institution, 415. 

15. The proceeding to sell the property in the manner attempted was il- 
legal. When the widow and heirs were put in possession by order 
of court the succession of Eugene Hacker was closed. It was not 
therefore in the power of the court to reopenit. The appointment 
of an administrator was irregular, the original order of sale was il- 
legal, and the modification thereof in the judgment appealed from 
was likewise void, because the succession of Hacker was no longer 
under the jurisdiction of the court. Succession of Hacker, 446. 

16. The controversy is about the right to a lot of ground in Girod-Street 
Cemetery, and a tomb therein known as the “ Young Rising Sun 
Society Tomb.” 

Defendant’s suit for this property and for recognition of this right was 
dismissed as of nonsuit by the Superior District Court, and the in- 
junction accompanying the same was dissolved. Defendant subse- 
sequently brought suit respecting the same right, without seeking 
an injunction, in the Sixth District Court. 

Thereupon plaintiff brought this suit in the Superior District Court, and 
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enjoined the defendant from proceeding further in the prosecution 
of said suit in the Sixth District Court. 


The judgment perpetuating this injunction was manifestly erroneous. 


The Superior District Court was utterly without jurisdiction to re- 
strain by injunction the trial of the suit pending in the Sixth District 
Court. If the defendant in said suit was of opinion that the Sixth 
District Court was without jurisdiction, his remedy was an excep- 
tion to the jurisdiction, and on this plea being overruled, the action 
of the court thereon could be revised by this court on appeal. 


The Superior District Court has no appellate or supervisory power 


17. 


18. 


19. 


over the Sixth District Court. 

The Rising Sun Society vs. the Rising Sun Benevolent Associa- 

tion, 548. 
The judge a quo erred in his ruling when he maintained the exception 
to the jurisdiction of his court inthis case. The object of the suit is to 
control the proceeds of property sold and to be sold in the parish of St. 
Mary in a suit in which Béraud & Gibert, of the parish of Orleans, 
were parties, and it is in the tribunal of that parish that the contest 
in relation thereto must be had. Béraud & Gibert were properly 
made parties in said parisf. This is not a case to which the prohi- 
bition of article 162 of the Code of Practice applies. 
Jules Mossy vs. M. T. Gordy, Sheriff, et al., 585. 

This suit was instituted in 1866. At that time the district court had 
jurisdiction. But the constitution of 1868 intervened. Under that 
constitution the parish court alone has jurisdiction over such cases. 
The constitution is, of course, supreme, and when it gives to parish 
courts exclusive jurisdiction over such of succession matters as re- 
late to settlements of accounts it necessarily deprives all other courts 
of the power of exercising jurisdiction. These cases, which had 
been instituted in the district courts before the constitution that 
changed the jurisdiction was adopted, should have been transferred 
to the court to which the jurisdiction had been given. The judge a 
quo erred in not maintaining the plea to the jurisdiction. 

John Frank Knox vs. Ann Gurnett, Tutrix. Vincent Boagni et 

al., Intervenors, 601. 


On the trial of this remanded case, the parish judge called in an 
attorney at law to try it, he being put down as one of the creditors 
whose claim was contested in said opposition. The judge erred. 
The trial of the case should have been referred to the district judge, 
whose duty it is to try all cases in which the parish judge is person- 
ally interested. ' Succession of Cabrol, 637. 


20. This court will notice that the amount in dispute exceeds five hun- 
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21. 


22. 


23. 





dred dollars and that the suit is a petitory action. Therefore the 
parish court was without jurisdiction ratione materi, and the suit 
must be dismissed. 

F. E. Dartez vs. F. D. Légé, Administrator, et al., 640. 


Plaintiff has enjoined the sale of certain property, which he alleges 
is exempt from seizure and sale by law. The defendant joined issue 
without exception to the jurisdiction of the court, and said court 
dissolved the injunction. The motion to dismiss the appeal for want 
of jurisdiction in this court ratione materic can not prevail. 


If the district court had jurisdiction, this court has also, for the juris- 


diction of district courts is in matters where the value in dispute ex- 
ceeds five hundred dollars; and if this court is without jurisdiction, 
so was the lower court, and its judgment would be an absolute 
nullity. 


But there is no evidence that the property is not worth over five hun- 


dred dollars. On the contrary, it would seem that the property 
seized is worth more than five hundred dollars. 
Henry Clay Ray vs. Egbert O. Hayes, Sheriff, et. al., 641. 


This is a petitory action against the defendants, who are alleged to 
be in possession as trespassers of a tract of land in the parish of 
Iberia, measuring more than thirty-seven arpents in front by forty 
in depth. Defendants except on several grounds to the action, the 
most important of which being that they each own distinct lots of 
the land in controversy, and therefore can not be sued collectively, 
and also for the additional reason that the value of the lots owned 
separately was less than five hundred dollars. The judge a quo erred 
in declining jurisdiction ratione materie. The land claimed by the 
plaintiffs is worth more than five hundred dollars. The value of the 
property thus claimed determines the jurisdiction of the court. This 
is a question of title. For the settlement of this question defendants 
are interested alike, regardless of the extent of their respective 


claims to the property in dispute. The case is remanded. 


Baptistine Derbes et al. vs. Duplessis Romero et al., 644. 


The defendant was condemned by a judgment of a justice of the 
peace to pay a fine of twenty dollars and costs for refusing to work 
on the public roads. Execution issued thereon, and, being returned 
nulla bona, he was indicted by the grand jury, tried before a petty 
jury, found guilty, and sentenced in the district court to imprison- 
ment in the parish jail under a provision of the Revised Statutes 
and an ordinance of the police jury for thirty days. From this 
judgment he appealed. 


The motion to dismiss this appeal must prevail on the plea of want of 
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jurisdiction as it is a criminal case where the punishment is not 
death, imprisonment at hard labor, or a fine exceeding three hun- 
dred dollars. 


That this is a criminal case can not be doubted. There was an indict- 


ment by a grand jury and a verdict by a petty jury. By the con- 
stitution this court has jurisdiction in criminal cases “on questions 
of law only, whenever the punishment of death or imprisonment at 
hard labor or a fine exceeding three hundred dollars is actually im- 
posed.” There is no such punishment here. 
There is no force in the allegation that, because the ordinance of the 
police jury under which the defendant was condemned by the justice 
of the peace to pay a fine or penalty, for the non-payment of which 
he was indicted and sentenced in the district court, is attacked as 
unconstitutional, therefore the case, being dual—both civil and .- 
criminal—is appealable. 
The fallacy of this position is that, if the case be dual, the only branch 
of it before this court is the criminal part—the indictment and the 
conviction thereunder, which began when the civil part ended—the 
penalty or fine in money imposed by the justice. This latter part 
of the proceedings againsf the defendant is not in this case, except 
as the cause for or basis of the prosecution, and as evidence upon 
which conviction is founded. This court can not revise that pro- 
ceeding, it not being before it; nor can this court consider it in de- 
termining the question of jurisdiction of the branch of the pro- 
ceeding brought up on appeal. 
If it be conceded that the clause of the ordinance of the police jury 
which authorized the defendant to be fined by the justice of the 
peace is unconstitutional, it will not give this court jurisdiction in 
the criminal proceeding in which he was indicted, convicted, and 
sentenced to imprisonment, because the issues in this last proceed- 
ing alone control the jurisdiction thereof. The issues or questions 
in one case do not affect jurisdiction of another. The clause of the 
constitution invoked as giving jurisdiction in this instance refers to 
civil cases only. 

State of Louisiana and Parish of St. Landry vs. Ferdinand 

Wikoff, 654. 


24. In her petition of injunction the plaintiff alleges that she is a mort- 








gage creditor with vendor’s privilege upon the property seized for 
$46,666 with interest, etc.; that the property had been seized and 
taken possession of by the sheriff under executory process issued 
under her debts: that while the property was under her seizure a 
compromise was made with her debtor, D. B. Penn, by which he 
transferred to her the property for the unpaid price, subject to the 
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right of redemption which he reserved; and that the act was duly 
recorded; she alleges that the judgments obtained in the parish 
court of St. Mary, in distinct suits, against her debtor, D. B. Penn, 
by certain laborers for sums under five hundred dollars, but amount- 
ing in the aggregate to several thousand, are null and void from the 
want of citation, etc. The defendants objected to the jurisdiction 
of the district court which had issued plaintiff’s injunction, and the 
exception was sustained. 

The district court clearly had jurisdiction of this case. The property 
was under seizure under the order of seizure and sale obtained by 
plaintiff before the seizures of defendants. The dation en paiement 
with the resolutory condition vested the title in plaintiff, and she 
had the right to enjoin the sale thereof under defendant’s judg- 
ments, and where judgments are opposed to their holders, the nul- 
lity thereof may be shown in any court.” The parish court could not 
have passed upon the questions raised by the petition of injunction 
for want of jurisdiction ratione materi. The case is remanded. 

Susan C. Palfrey vs. M. T. Gordy, Sheriff, et al., 659. 

25. The vourt a qua had no jurisdiction ratione materie. The matter 
in dispute is a demand in the parish court of over seven thousand 
dollars by the succession of Brown against the succession of Ven- 
tress. The heirs of Brown in that succession are suing the admin- 
istrator of the succession of Ventress for an amount far exceeding 
five hundred dollars, based on an indebtedness which they allege 
was incurred by Ventress when administering upon the succession 
of Brown. 

The succession of Ventress can not ‘be sued by the heirs or creditors 
of Brown in the parish court on a demand exceeding five hundred 
dollars, it matters not from what cause the debt originated. The 
jurisdiction of the courts is fixed by the constitution, and its man- 
dates must be obeyed. 

In the Matter of the Estate of James N. Brown, 716. 
26. Where a State court has obtained lawful jurisdiction of the parties 
and the subject-matter, that jurisdiction continues as long as the 
amount due is in dispute or remains unascertained. 
Wheeless & Pratt vs. Fisk, 731. 
27. After the rendition of a judgment in favor of the plaintiff against 
defendant, the wife of said defendant died leaving minor children, 
of whom he became the tutor. Execution issued on the judgment, 
and plaintiff took a rule to show cause why certain mortgages 
should not be erased from the property seized. The defendant’s 
exception to the jurisdiction of the Fifth District Court, upon the 
ground that it is a succession matter, and must be determined by 
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the Second District Court can not be maintained. It is not strictly 
a succession matter, but simply a rule taken in a court out of which 
an execution issued, to show cause why certain mortgages which 
stood in the way of the judgment should not be erased. The Fifth 
District Court, which rendered the judgment, was the proper tri- 
bunal to pass upon all subjects relating to the execution thereof. 

The objection that this proceeding could not be by rule, but should 
be by direct action, is not well founded. 

Jean Dutrey vs. Bertrand Laguens, 753. 
28. The Second District Court had jurisdiction to determine whether or 
not property was properly seized under a writ issued by its author- 
ity. The levying of the fieri facias brought the property within its 
jurisdiction, and it was the only tribunal to pass upon the correct- 
ness of the seizure. 

Act No. 2 of 1873, in its first section, provides that said act shall not 
be construed to prevent the Second District Court for the parish of 
Orleans from exercising all the powers granted by section five of 
act No. 2 of the special session of 1870, approved March 16, 1870. 

The reservations contained in said act of 1873 concerning the Second 
and Third District Courts were made in view of the exclusive juris- 
diction of injunctions, in all other respects conferred on the Supe- 
rior District Court created by said act; the jurisdiction of the other 
courts in other matters not mentioned in said act remaining undis- 
turbed. The power of the respective courts to pass on and deter- 
mine all matters connected with the jurisdiction of each, and the 
execution of writs issued by each, as it before existed, was not in- 
fringed. 

The Second District Court had jurisdiction of Johnson’s claim against 
the succession of Heavia and of the execution or enforcement of 
the judgment rendered thereon, and necessarily of all questions 
arising in the execution or enforcement thereof, there being no limit 
as to value to its jurisdiction, as in the case of parish courts. 


If Stanton, the third opponent in this instance, were to institute a 
petitory or possessory action to recover real property, he would 
of course have to go into a court of ordinary jurisdiction; but when 
his property is seized under an execution against another person, 
he can go into the court issuing the writ to have it released because 
it did not belong to the debtor. 

Stanton having established the reality of his purchase, the property 
purchased by him could not therefore be seized under an execution 
against his vendor until the sale was duly set aside, 

Suecession of John Heavia, 77% 


-~ 
iv 
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29. The exception to the action of the intervenors was correctly sus- 
tained. . The property had, through their instrumentality, been re- 
leased from seizure and removed from the jurisdiction of the court, 
and hence the privilege asserted by them, if it existed, could not be 
enforced. Wallace & Co. vs. Thos. R. Burnham, 792. : 


30. The claim of plaintiffs is for a sum exceeding five hundred dollars, 
and the fact that in the answer and as a witness defendant admitted 
being indebted for a less sum did not change the demand of plain- : 
tiffs. Had the amount admitted been certain and plaintiffs taken a 
judgment therefor, and thus left a small amount only in contest, 
the jurisdiction would have been affected. It is the demand of 
plaintiffs that gives jurisdiction. 

Abney, Love & Co. vs. Mrs. S. H. Whitted, 818. 

31. Counsel for the succession of Joseph Howell, who was the surety of 
Cain, administrator of the succession of James Walling, whose 
heirs are the plaintiffs in this case to recover a certain sum, the 
amount of a judgment obtained by them against the succession of 
Cain, the said administrator, whose succession they allege to have 
prosecuted to insolvency without avail, objects to this suit as being 
premature, because, among other reasons, the judgment against the 
succession of Cain, the principal on the bond sued on, was ren- 
dered by the parish court, which was without jurisdiction of the 
amount. 

The above-mentioned exception is well taken. Under the constitution 
the parish court was without jurisdiction of the suit against the 
succession of Cain, the principal on the bond, the amount claimed 
in said suit and for which judgment was rendered being over two 
thousand dollars. The judgment is an absolute nullity, and plain- 
tiffs have not therefore taken all necessary steps against the princi- 
pal before suing the surety. 

Walling’s Heirs vs. Joseph Howell’s Succession, 856. 





32. This suit is brought before the Sixth District Court against the minor 
heirs of J. F. Pepin, to annul a lease for certain alleged causes and 
for damages. Defendants have excepted to the jurisdiction on the 
ground that, under the last clause of section 2011, Revised Statutes, 
it should have been brought in the Second District Court. The ob- 
jection is not well founded. 

The last clause of the section aforesaid must be construed in connec- 
tion with the preceding clauses and must be held to refer to all mat- 
ters in which minors may be interested in the course of the admin- 
istration of estates falling to them. Any other construction would give 
the Second District Court exclusive jurisdiction of all suits in which 
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minors might be interested in any degree, as plaintiffs and defend- 
ants, co-plaintiffs and co-defendants, which is inconsistent with the 
first clause of the section and the provision of the constitution on 


the subject. 
Bertha Louis vs. Widow Pepin, Tutriz, et al., 875. 


At the trial of this case Amos S. Collins, garnishee, proved that he 
resides in Carrollton, lately a part of the parish of Jefferson, but by 
act No. 71 of the acts of 1874 annexed to the parish of Orleans. By 
the statute in question, although this part of the territory was an- 
nexed to the parish of Orleans, it still remained within the jurisdic- 
tion of the Second Judicial District Court. Therefore, although the 
garnishee resides within the parish of Orleans, he is not within the 
jurisdiction of the Fifth District Court, parish of Orleans. For this 
reason said court erred in overruling the exception of jurisdiction 
and rendering judgment against him. 

Benjamin S. Harrisson vs. 8. Hernsheim, subrogated, vs. Caronde- 

let-Street and Carrollton-City Railroad Company, 881. 

In this suit, instituted in October, 1867, in the Fourth District Court, 
parish of Orleans, to revive a judgment rendered in said court 
against John R. Pike in December, 1857, citation was served upon 
Mrs. Rebecca Pike, who was the representative of the succession of 
said John R. Pike, at that time deceased. Before the day for an- 
swering had expired the case was transferred, on exception of plain- 
tiffs’ counsel, to the Second District Court for the parish of Orleans, 
on the ground that Pike’s succession had been opened in that court 
and that it alone had jurisdiction of the cause. This was an 
error. 


In this case the judgment was rendered in the Fourth District Court. 


It follows therefore from the text of the law itself that said court 
Was the proper tribunal to revive its own judgment. 


It was manifestly never intended that the records of suits which had 


passed into final judgments should be transferred from court to 
court whenever any party interested saw proper to institute pro- 
ceedings to prevent their prescription, and the defendant or his rep- 
resentative should not have happened to be subject tothe ordinary 
jurisdiction of the court which rendered the judgment. 


In the present case the proceeding is not, strictly speaking, a suit 


against a succession, but merely a method of preventing the pre- 
scription of a judgment by a citation directed to the representative 
of the judgment debtor. It follows that this suit was improperly 
removed from the Fourth District Court, and that it should be re- 
transferred to that tribunal. 


Although no exception has been filed to the jurisdiction of the Second 
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District Court, this court is nevertheless bound to notice ex proprio . 
motu the want of jurisdiction in any of the inferior tribunals from 
which appeals may be brought before it. 

New Orleans Canal and Banking Company, J. H. A. Lagroue, 
'  gubrogated, vs. John R. Pike, through His Executrix, Rebecca 
M. Pike, 896. 

35. The Superior District Court has no authority to enjoin a party from 
bringing a suit before any tribunal which has jurisdiction of the 
suit. George F. Brott vs. Eager, Ellerman & Co., 937. 

Sree Crrina Law, No. 10—State vs. Banks, 92. 

See Taxes, Np. 4—Cullinan vs. City of New Orleans, 102. 

SEE Succession, No. 6—City of New Orleans vs. Estate of Stewart, 
180. 

Sere Taxes, No. 6—City of New Orleans vs. Ferguson, 241. 

SEE Constitution, No. 10—Bonin vs. Monot,.597. 

SEE AppEaL, No. 38—Lottspeich vs. Diboll et al., 772. 

SEE JUSTICE OF THE PEAcE, No. 1— Wamsley vs. Robinson, 793. 

SEE ADMINISTRATOR, No. 5—Sheppard vs. Barron, 799. 

SEE AppEAL, No. 41—Phelps vs. Boughton, 826. 

SEE AppkEaL, No. 52—State ex rel. De Bouchel, Widow Berens, vs. 
Judge of the Second District Court, parish of Orleans, 882. 





JURY. 

1. The law does not declare ignorance a disqualification in a juror 
which will authorize a party to challenge him for cause. 

State of Louisiana vs. Andrew Lewis, 84. 

2. This is an injunction suit to stay the sale under executory process by 
the defendants of certain property belonging to plaintiff, and mort- 
gaged to secure the payment of two promissory notes. The plain- 
tiff alleges fraud and misrepresentation on the part of defendants 
in obtaining her signature. 4 

The plaintiff makes affidavit to the truth of all the allegations of her 
petition. In asupplemental petition, containing no new matter, she 
prays for trial by jury. The prominent question in this case is the 

’ question of fraud. It has been repeatedly decided by this court that 
it is peculiarly within the province of a jury to determine questions 
of fraud. Therefore the judge a quo erred in refusing a jury trial. 
The case must be remanded. : 
Mrs. Widow L. Cormier vs. M. Soye et al., 543. 

3. Under the first section of act No. 94 of the acts of 1873, which fixes 
the qualifications of jurors, the judge a quo had the discretionary 
power to decide whether a juror was incompetent to sit in this case 
on account of his ignorance of the English language. 

State of Louisiana vs. Louis Rousseau, 579. 
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4. It is not necessary to bea registered voter to be a qualified tales- 


a 





man. 
There is no part of the act No. 94 of 1873 which declares that only 
P registered voters are competent jurors. The judge a quo erred 


therefore when rejecting the juror on that ground. 
State of Louisiana vs. Harvey Courtney, Henderson Courtney, 
Frank Green, Ben Robinson, and Joseph Dotts, 789. 


Sree Crrmrna Law, No. 6—State vs. Newton, 65. 


. JURY (SPECIAL). 


The court below erred in refusing to order a special jury of merchants 
. for the trial of this case, as required by one of the parties and as- 
sented to by the other. It is one peculiarly demanding a jury of 
men skilled in accounts and having a practical knowledge of book- 
keeping, competent from their skill and experience to adjust books 
of accounts, to correct erroneous entries, to establish proper bal- 
ances, and to fix the exact state of numerous and complicated busi- 

ness transactions. The case is remanded. 
W. P. Kellogg, Governor, etc., vs. Charles Clinton, Auditor, et al, 

674. 


JUSTICES OF THE PEACE. 


1. The plea of res judicata can not be based on the judgment of a jus- 
tice of the peace in bar of a suit in which the title to real estate is 
in question. Such a judgment would be void ratione materie. 

W. E. Wamsley vs. G. W. Robinson, 793. 
SEE ConsTITUTIONAL OFFicERS, No. 1-—State ex rel. Koppel vs. 
Thompson, 444. 


LACHES. 


1. A bill of exception to evidence, on the ground that it seeks to reopen 
issues that have been settled by a previous judgment, will not be 
sustained, except on the basis of a plea of res adjudicata. Unless 
that plea has been specially made the evidence will be admitted. 

Where a debtor puts notes due him by a third party into the hands of 
his creditor, as collateral security, and the creditor, with the consent 
of debtor, delays action on the notes until the maker of them be- 
comes bankrupt, the loss must fall on the debtor. 

J. H. Mitchell, Executor, vs. Abraham Levi, 946. 
LEASE. ° 


1. E. J. Gay & Co. have enjoined the sale of ten hogsheads of sugar, 
seized in December, 1874, by a judgment creditor of William P. 
Burton, the lessee of the Arcola plantation. The injunction is on 
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the ground that they are the owners of the sugar; that, by a verbal 
agreement in the early part of that year, made by them with Burton, 
with the knowledge and concurrence of Burton’s lessor, they, at 
their own cost, cultivated the plantation that year as owners of the 
crops produced. The lease between Burton and his lessor was a 
notarial one, and recorded. FE, J.Gay, nnder the verbal agreement 
with Burton, went on the plantation, took possession, and controlled 
its administration. Subsequently, he constituted Burton his agent, 


representative, and -manager, furnished all the supplies, and the 
whole crop was shipped to said Gay & Co. 


It is necessary to allege fraud and simulation in order to introduce 
evidence to that effect. 


The objection of the defendants, based on the ground that the verbal 
agreement between plaintiffs and Burton should, to affect third per- 
sons, have been reduced to writing and recorded, is of no weight in 
the present case. An incorporeal right only was transferred. The 
transfer was a lease—the right to E.J. Gay & Co. to cultivate the 
plantation that year for their own benefit. There was no debtor to 
give notice to as required by the Civil Code, article 2693, but the no- 
tice of the transfer was given to the lessor, and approved by 
_ Edward J. Gay & Co. vs, Charles Nicol, Sheriff, et al., 227. 

2. The inquiry in this case is confined to the controversy between the 
intervenor and plaintiff. As the intervenor was in no sense a sub- 
tenant, the articles of furniture which she claimed in the leased 
premises were liable to seizure by the lessor. 

As to the furniture in the room No. 90 Baronne street, which was re- 
moved four days before the seizure from the leased premises, it be- 
longed to the intervenor, and, being the property of a third person 
and, not contained in the leased premises at the time of the seizure, 
it was not subject to the lessor’s privilege. 

As all the property provisionally seized had been released on bond for 
$460, the court a qua erred in permitting evidence to go to the jury 
as to the value of the furniture, and the jury manifestly erred in 
rendering a verdict against plaintiff for this furniture or the value 
thereof, which is fixed at $1554 40. 

As the intervenor insists in her brief that the sheriff did not take pos- 
session of the furniture in room No. 90 Baronne street or the value 
thereof ; “that he went through all the forms except the most essen- 
tial form of taking possession ;” that she held possession of “the 
room and of her own property in it, no one entering the room while 
it was there except by her consent,” it is to be concluded that there 
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was no seizure of this property, and, consequently, there is no found- 

ation for the claim for damages. 

Nathaniel E. Bailey vs. Mrs. Sarah Quick. Miss Emma Quick, 

4 Intervenor, 432. 

3. This suit was instituted by the Attorney General to annul the lease of 
the New Canal and appurtenances, parish of Orleans, made to Rich- 
ard Taylor in 1866, for fifteen years, and recover the unpaid rent, on 
the ground that the lessee has failed to comply with the terms of 
the lease. The answer of the defendant contains general and special 
denials, and the averment that all his obligations in the premises 
arise under his contract with the State, as modified and amended by 
the statutes of 1867 and 1870, and as interpreted by the Legislature 
of the State. 

In the case of Charles Case, Receiver, vs. Richard Taylor, the State 
intervened, alleging that the rights of said Taylor under said nota- 
rial act of lease of fifth of March, 1866, no longer existed as therein 
provided, but have been materially modified and altered by the act 
No. 118 of 1867 and No. 82 of 1870, and asserting the binding force 
and operation of said acts to protect the rights of the State in re- 
lation to the said canal, etc., and succeeded in herdemand. Having 
deliberately and solemnly invoked the statutes when she considered 
them essential to the protection and preservation of her rights un- 
der the contracts with the defendant now in question, she is estopped 
from assailing them or denying their validity when she may think 
her interests as to the same rights may require it. 

‘The State is bound by her judicial pleadings and admissions, the same 
as private persons, and is entitled to no greater right or immunity 
as a litigant than they are. The doctrine of estoppel applies to the 
State just as it does to individuals. The plea in this respect is not res 
adjudicata, but estoppel, and should have been maintained ; and, 
consequently, the State can not be heard in this action to deny the 
constitutionality of these two statutes, the validity and benefits of 
which she has heretofore invoked. 

As to the exception of there being no cause of action, this plea is not 

. identical with nor does it involve that of inconsistent and contradic- 
tory allegations, of that or vague and insufficient allegations. A 
cause of action is set out in the petition, although the charges may 
be vague and inconsistent. 

From the tenor of the statutes and contracts and the indefinite stipu- 
lation in relation to the extension of the wharves to Claiborne street, 
and especially the fact that it was to depend on the demands of 
commerce, and is not-a specific, fixed condition as to time, this court 
can not justly hold the faifure, as yet, to construct some nine hun- 
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dred feet of new wharves on each side of the canal, such a material 
part of the contract of lease as to be a cause under the circum- 
stances to annul the contract at this time. The obligation still exists 
to construct the wharves whenever the trade requires it; and the 
State or those interested can demand their construction on such 
contingency. 
The act 118 of 1867 required three large basins with wharves around 
them; act No. 82 of 1870 enacts that.in lieu and instead of the 
three basins heretofore provided for by existing law, the lessee of 
the New Canal is hereby required and directed to dig and construct 
sixteen basins, each not less than two hundred feet in length, with a 
width of one hundred and fifty feet, measured from the west bank 
of said canal. 
The engineers appointed by the court a qua to examine the canal and 
report its measurement, condition, etc., found only nine basins, but 
their aggregate dimensions equal those of the sixteen prescribed by 
the statute, and as facilities of that description needful to commerce 
were the object, and as the amount of such facilities designated by 
the statutes has been furnished, and it is not pretended that com- 
merce is suffering or impeded, this court doubts whether there is 
good ground for annulling the lease, simply because the basins have 
not been kept separate and distinct from each other. It can not be 
seen that the State or the interests of commerce have been injured 
or the spirit of the contract violated in a material part in this re- 
spect. 
Under the circumstances of the case, as appearing in the record be- 
fore this court the conclusion is that the lessee is sufficiently pro- 
tected against the annulment of his lease in this suit. ° 

State of Louisiana vs. Richard Taylor, 460. 


5. If, in this case, the sale under the foreclosure of the mortgage con- 


taining the non-alienation clause dissolved the lease of the plaintiff, 
still this did not transfer to the purchasers the crop of corn which 
was fully matured and ready to be gathered, and which did not be- 
long to the mortgage debtor. Indeed, the mortgage certificate read 
at the sale and copied in the deed of the purchasers showed that. 
the corn belonged to plaintiff. The crop was made before there was 
a seizure. It was the property of the plaintiff, less one fourth due 
for rent, and his title could not be divested in a proceeding to which 
he was not a party. 

By the sale the purchasers acquired the property of the mortgage 
debtor, and the lessee had the right ie remove his property, wheth- 
er in the field or in the house, from the leased premises. 

The evident meaning of articles 465 and 466 of the Revised Code is, 

















INDEX. 1089 








LEASE—Continued. 


that where the crops belong to the owner of the plantation they 

, form part of the immovable, and where it is seized, the fruits gath- 
ered or produced inure to the benefit of the seizing creditor. 

‘A crop raiséd on leased premises in no sense forms part of the im- 
movable. It belongs to the lessee, and may be sold by him, whether 
it be gathered or not, and it may be sold by his judgment creditors. 

Besides, the law, if literally construed, only gives the benefit of the 
fruits gathered or produced during seizure to the seizing creditor. 
Here it is the purchasers who claim the benefit. The seizing creditor 
did not set up such a claim either in the proceedings to foreclose 
the mortgage, or in the advertisement and sale. He took no pro- 
-ceeding contradictorily with plaintiff looking to the sale of the 
paoperty of the latter. On the contrary, the evidence shows that 
the crop was not sold. Defendants should be satisfied to get what 
they purchased. No one should be permitted to enrich himself at 
the expense of another. , 

A, T. Porche vs. Mrs. Emma Bodin et al., 761. 

6. The defense against paying the plaintiff the amount sued upon and 
alleged to be due on a contract of lease is, that plaintiff failed to 
make the repairs specified in the answer, after being notified, and, 
consequently, defendant abandoned the premises. The required re- 
pairs, it is shown, would not have exceeded fifty dollars. Defendant 
had not sufficient ground to violate the contract of lease. His rem- 
edy was to pursue the course pointed out by article 2694 of the 


Revised Code. R. S. Welham vs. James G. Lingham, 903. 
Sree Damaces, No. 9—Block vs. Bonnet, 540. 
LEGATEE. 


1. The question whether a legacy of money under a particular title 
bears interest from the date of the probate of the will, or from the 
demand of the legatee, or filing of a tableau admitting the legacy, 
is answered by article 1626 of the Revised Code, which means what 
it says. The court a qua erred in allowing interest on the legacy 
from the probate of the will in 1857. It should run only from the 
filing of the tableau on the sixth of September, 1872. 

Succession of Adélaide Breaux, 603. 

2. Filleul is not entitled to any thing as legatee under the testator’s 
will. The testator bequeathed a blank sum to Filleul. This was 
leaving him no’ certain sum of money, not even any money at all. 
He may have intended to do so, but what -his intentions were it is 
impossible to tell. If he intended‘ to bequeath a sum, what was it ? 
How can it be ascertained? An arbitrary power in such matter is 
disclaimed by the court. The law gives no authority to fix the 
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amount of a legacy which has not been determined by the testator. 
All that can be said in regard to Filleul is that the testator has 
changed his mind, and that, at all events, he made no legacy. 
Succession of Bougére, 743. 
SEE Succession, No. 4—Succession of Francois Bellocqg, 154. 


LEGITIMATION. 
1. This case must be decided under the provisions of the Code of 1870, 


the alleged legitimation having occurred since that year. Plaintiff, 
who claims the legitimation of her children, has failed to show a 
compliance with article 198 or 200 of said Code. 
Reliance is placed on a notarial act of acknowledgment executed by 
the deceased on the twenty-fifth of May, 1869, five years before the 
marriage, to establish the legal acknowledgments. The act ac- 
knowledges them as the natural children of the father, but had no 
reference to legitimation, and the mother did not join in it. It is not 
such acknowledgment as is required by article 198, Revised Civil 
Code, which was in force at the date of the marriage in 1874, and 
can not be taken as a compliance with article 200, as it was not in- 
tended by the father to legitimate them. 
Article 198, which is materially changed in this respect from the cor- 
responding article in the Code of 1825, requires that both parents 
must make an acknowledgment before a notary and two witnesses, 
of their children, in order that their marriage shall have the effect 
of legitimating such children born prior to the marriage, when they 
are not acknowledged in their contract of marriage, and this court 
can not say that the acknowledgment in this instance, made by only 
one of the parents, before the change in the law and with no refer- 
ence to legitimation, is sufficient under the law in force at the date 
of the marriage, and which must control in this éase. 

Virginia A. Talbot, Widow of R. A. Porter, vs. W. H. Hunt, Tes- 

tamentary Executor, et al., 3. 


LIBEL. 


1. The court a qua erred in dismissing the suit on the exception that 


the petition contains no cause of action. 

If defendant, without probable cause, maliciously made the affidavit 
containing the libelous matter and filed it in a suit to which he was 
not a party, and plaintiff has been damaged thereby in his business 
and in his reputation as a good citizen and an honorable man, the 
defendant, by whose fault it happened, should repair the damage; 
and for the purposes of this trial the allegations of plaintiff are 
taken to be true. 
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If the principle contended for by defendant, that no responsibility can 
result for libelous matter contained in a paper filedin court, be rec- 
ognized as correct, one desiring to blacken the character and de- 
stroy the business of another can do so with impunity by availing 
himself of the right to file an affidavit in support of a motion fora 
new trial. Consequently the reputation of no man in this com- 
munity would be safe. 

P. M. Kelly vs. John B. Lafitte, 435. 
LIS PENDENS. 


See Practice No. 5—Pierre Rousseau vs. Estate of Bourgeois, 186. 





MANDAMUS. 


1. In this case the question is simply whether or not a mandamus will 
lie to compel a judge to issue an injunction. The act required to be 
performed is simply a judicial act, and a mandamus will never be 
issued to control the discretion of an officer. © 

State ex rel. Marie L. Beebe vs. Judge of the Sixth District Court, 
Parish of Orleans, 905. 

2. A mandamus will not issue to compel an officer of the State to per- 
form a duty, unless that duty is shown to be a purely ministerial 
one. 

State er rel. James Longstreet vs. George B. Johnson, Auditor, 
and A, Dubuclet, Treasurer, 932. 

See Avpitor, No. 1—State of Louisiana ex rel. Mentz vs. Clinton, 
Auditor, 47. 

Sree Avupitor, No. 3—State ex rel. Gourdon vs. Clinton, Auditor, 
et al., 85. 

Sre JupGMENT, No. 3—State ex rel. Carondelet Canal and Naviga- 
tion Company vs. Brown, Administrator, 103. 

SEE Jup@eMENT, No. 6—State ex rel. Meux vs. Judge of the Fourth 
District Court, Parish of Orleans, 451. 


MARRIED WOMAN. 


1. The defendant, Marmillion, who parted with his money and acquired 
the mortgage note, executed under the authorization of the judge of 
the Second District Court, and which plaintiff prays to be declared 
null and void and returned to her, must be protected in his rights, 
and the objection set up by said plaintiff to the certificate that the 
judge did not state therein that he had examined her separate and 
apart from her husband, can not avail. 

The certificate of the judge was authority for drawing the act of mort- 
gage, and although it does not state that he examined the plaintiff 
separate and apart from her husband, the presumption is he did his 
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duty, that he examined her separate and apart from her husband as 
required by law. Hence the obligation of the plaintiff is valid. 
Mrs. Mary B. Locke, Wife of A. Maureau, vs. Lafitte, Dufilho & 
Co., acting for Marmillion, 232. 


During several years previous to this suit, the Wellswood plantation, 
of which plaintiff is part owner, was exclusively under the control 
and management of plaintiff’s husband. He corresponded with the 
merchants, ordered supplies, drew drafts upon them, and the mer- 
chants’ accounts were charged to Wellswood plantation, and the 
products were shipped to the merchants. For a balance claimed by 
Joseph Hoy & Co. as due to them suit was brought against Mrs. 
Wells, the plaintiff in this case, judgment obtained, and, on execu; 
tion having issued upon this judgment and her undivided half-share 
being seized by the sheriff, she sued out an injunction restraining 
the sale, and prayed that the judgment rendered against her be de- 
clared null and veid. 


The court below did not err in annulling said judgment. Under the 


circumstances of the case, the wife was not responsible for the in- 
debtedness contracted by the husband. It is not shown that she de- 
rived any benefit personally by the transactions that tock place be- 
tween Hoy & Co. and her husband, or that her husband acted as her 
agent by her authority. She is not separate in property from her 
husband, and the community of acquests and gains between them 
has never been dissolved. The debt is a community debt, for which 
the wife’s paraphernal property is not bound. 

Mrs. Jeannette Wells vs. E. E. Norton and Will Steven, Assignees 

of J. Hoy & Co., 300. 


A married woman is sued on an obligation due by her alone; judg- 
ment is asked against her alone; and her husband is cited to author- 
ize her to appear and defend the suit, and no appearance is made 
either by the wife or the husband, and, after proper service of the 
petition on each, no judgment by default has been taken against the 
husband, and no authorization from the judge was given or asked 
for to enable her to defend the suit. To complete the statement, it 
must be added that the wife in this case was sued as the wife of 
Ragas, that she was cited as his wife, that judgment by default was 
entered up against her as his wife, and that the default was made 
final against her as his wife. The question whether said judgment 
is final must be answered affirmatively. 
Franeis vs. Mrs. Marie Louise Martin, 403. 


Plaintiff, a married woman separate in property from her husband, 
brings this suit claiming title to a certain piece of property seized 
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and sold under execution. She sets up the mortgage under which it 
was sold, but she says that the debt contracted and the mortgage 
executed by her were null and void and in no manner binding on her. 
The pretensions of plaintiff are not well founded. 


The application made by plaintiff to the district judge to authorize her 
to borrow money was made in conformity with the requirements of 
the law. 

The judge’s certificate shows that the formalities required by the law, 
as to her having been examined separate and apart from her hus- 
band, are in due form. The act of mortgage was duly and properly 
executed. 

The proceedings, as they appear of record, would show to any one in- 
terested therein, that the plaintiff was authorized both by the dis- 
trict judge and her husband to contract the obligations and grant 
the mortgage which were executed. 

The holder of the mortgage notes, as aforesaid given by her, was au- 
thorized to enforce their payment at maturity, and the proceedings. 
under which this enforcement took place were regular and legal. 
The sale made thereunder was in due form and conveyed title to the 
property sold. 

The plaintiff can not, in the absence of any allegation or proof of fraud 
as against the defendants, set up the falsity of her own allegations in 
the petition which she presented to the judge to be authorized to 
contract the debt which has resulted in the sale of her property, or 
to establish, as against these defendants, that the certificate of the 
judge upon her application was false, or to show that the money 
which she borrowed was not used for her own benefit. 








All which was necessary for the holder of the obligations to know un- 
der such circumstances was, that the requirements of the law have 
been complied with. This has been done. 

Mrs. Mason Pilcher vs. Walter Pugh and Louis Schwartz, 494. 


5. It was not necessary that the plaintiff, Mrs. Delacroix, should have 
shown how she was separated in property from her husband. It 
suffices that she was separate in estate. 

The petition is in the name of the husband and wife. This is an au- 
thorization from the husband to the wife to bring the suit. 
Plaintiff may be temporarily in France and still have her legal domi- 
cile in the parish of Orleans. 
Defendant prayed for a jury, but she has not made the necessary affi- 
davit to bring herself within the rule required by the law. 
Mrs. Delacroix and Husband vs. Mrs, E. E. Meus, 515. 


6. It is well settled that a creditor of the husband can require his wife, 
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separate in property, to establish the verity of the judgment she re- 
covered against her husband if the same be prejudicial to him, and 
he is not concluded by the proof adduced when said judgment was 
rendered; nor is the wife precluded from introducing other proof in 
support of her judgment, whenever its verity is questioned by a 
judgment creditor of her husband. 
It is true, in the case at bar the husband consented that the case 
might be fixed and tried, but-that did not make it a consent judg- 
ment. 
The court a qua erred in not permitting Mrs. Goldstein, the intervenor, 
to introduce proof in support of her judgment at the trial of this 
injunction suit. 

Mrs. Mary Powlis vs. N. B. Cook and P. Goldstein, Jeannette 

Goldstein, Intervenor, 546. 


7. The plaintiff, Mrs. Bienvenu, sues to annul a judgment against her 


while a married woman and to enjoin its execution, on the ground 
that it was obtained for a debt of her husband, which was assumed 
by her in contravention of a prohibitory law, on the occasion of a 
sale of the property now seized having been made to her by her 
husband in satisfaction of a judgment she had obtained against him. 
Writs of execution had been issued against husband and wife, and, 
partial payments having at different times been made by Mrs. Bien- 
venu, delays were granted. After the death of her husband, another 
execution was issued like the preceding ones, whereupon this suit 
was brought. As no payment was shown to have been made after 
the plaintiff became sui juris, it follows that article 612 C. P., and also 
article 2272 R. C. C., second clause, do not apply to her, and she is 
not estopped from assailing the judgment, when, for the first time, 
it is sought to be enforced against her. 


The act of sale from Bienvenu to his wife was null and void because 





of the assumption by the latter of the debts of the former, including 
the note held by these defendants. It follows that the judgment 
obtained by defendants against plaintiff on said assumptions is null, 
as she can not be made to pay the debts of her husband or com- 
munity. 7 

But as the sale to her was null, the title to the property did not pass 
from the husband, and she can not at the same time claim to be the 
owner of the property and exempt from ‘liability on the assumption. 
The contract is not null as to the assumption and valid as to the 
transfer of the property. She therefore has no legal ground to en- 
join the sale of property for a debt of her husband, which she was 
forbidden to assume. 

The wife should be released from all personal liability for the debt of 
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8. 








the husband resting on the property, but the creditors should be al- 
lowed to enforce their mortgage as to the husband. When suit was 
instituted against her, she could have abandoned any claim to the 
property and thus avoided the rendition of the judgment com- 
plained of. 
Mrs. F. C. Bienvenu vs. Leda and Mathilde Prieur, 758. 

It is apparent that the obligations sued on were obligations of the 
community, of which R. C. Strother was the master, and that the 
debt which arose therefrom was a community debt. The judgment 
should not, therefore, have been rendered against the wife individ- 
ually, and she had no power to confess a judgment on a debt due by 
the community. If judgment was improperly rendered against her, 
and this court thinks it was, then the sheriff was not authorized to 
seize her property in order to satisfy it, and the injunction properly 
issued. 

E. L. Strother and Husband vs. George B. Hamlet, Sheriff, et al., 

839. 
Sree HomesteaD, No. 6—Fuselier vs. Buckner and Sheriff, 594. 


MORTGAGE. 


1. 


In a previous case it was decided by this court that the plaintiff was 
entitled to recover of defendants, as her community share, one 
fourth of the entire property belonging to the partnership which ex- 
isted between William Malady, her husband, and Mary B. Catdwell, 
and which was conducted in the name of Mary B. Caldwell. To ef- 
fect a partition pursuant to decrees of this court, a sale was made 
of a certain piece‘of property on which John Mooney held a conven- 
tional mortgage. When the partition sale was made this creditor 
filed a third opposition claiming of the proceeds a sum sufficient to 
pay the amount of his mortgage on the property sold. This mort- 
gage existed on the property prior to the suit of plaintiff against de- 
fendants and before the existence of such a person as plaintiff was 
known to the mortgage creditor. 


The plaintiff, Mary Malady, can not be allowed to take one fourth of 


the proceeds of the property in question and throw on defendants 
the payment of the entire mortgage debt bearing on said property, 
or on the three fourths of the proceeds thereof. 


If plaintiff claims for the community between herself and William 


Malady one half of the property of Mary B, Caldwell, on the ground 
that there was a partnership between her husband and Mary B. 
Caldwell, conducted in the name of the latter, she must allow the 
debts of that partnership to be settled out of the assets thereof be- 
fore the partition is made. 
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Therefore the court a qua erred in requiring defendants to pay the en- 
tire amount of the mortgage debt. held by the intervenor out of the 
' share coming to them from the sale. Plaintiff must discharge a pro- 
portional part of the debt. 
Mary Malady vs. Wm. Malady and Mary B. Caldwell, John 
Mooney, Third Opponent, 61. 

2. On the twenty-ninth of December, 1869, Mrs. Hickman appeared be- 
fore a notary public for the parish of Rapides, and, under oath, de- 
clared that she was indebted to her children in a certain sum of 
money, on account of the succession of their father, she being their 
tutrix, and that they have a general and tacit mortgage on all her 
property, dating from the death of their father, in December, 1863, 
to secure said sum of money. 

The question is, whether plaintiffs have any tacit mortgage upon the 
land in controversy, whose ownership is claimed by defendant, and 
which formerly belonged to their mother and tutrix, and, if they 
ever had a tacit mortgage, whether it perished for want of paper 
inscription prior to the first of January, 1870. ; 

The declaration of the mother and tutrix is the only evidence of the 
existence of the mortgage. In a suit against their mother, judg- 
ment was rendered in accordance with their petition, with mortgage 
upon all the lands of their mother and tutrix in the parish of 
Rapides, to date from the thirty-first of December, 1875. The ques- 
tion is not whether plaintiffs’ rights are to be governed by the judg- 
ment which they obtained against their tutrix, for the defendant was 
no party to that suit, but whether the evidence of the minors’ mort- 
gage was recorded in the manner and in the time and form required 
by law. Textually, it was not. 

The requirements of the law have not been complied with, and the 
declaration of the tutrix of her indebtedness to her children, and 
the recording of the same, is not the evidence the law required in 
order to secure the mortgage which the minors had upon her prop- 
erty, and which the constitution declared should cease to exist at a 
certain date, unless made to appear in a manner which the Legisla- 
ture was authorized to designate. 

The fact that the evidence which alone prescribed the mortgage was 
destroyed does not better the plaintiffs’ case. At most it is a casus 
omissus which the court can not supply, and if the missing evidence 
could be supplied, this should have been done by the officer whose 
duty it was to cause the evidence to be recorded. 

Neomie Hickman et al. vs. Amos B. Thompson, 265. 

3. This court does not see how the discharge in bankruptcy of Joseph 

B. Woolfolk, who before going into bankruptcy had sold to Austin 
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Woolfolk a certain piece of property mortgaged to Labauve, can 
free said property from the incumbrance in favor of Labauve, 
whose mortgage was not interfered with by the sale. The mortgage 
was on the property when Austin Woolfolk bought it, and it is there 
now. 

Mrs. Elise Labauve vs. Henry R. Slack, Testamentary Executor, 
296. 

4. The record shows that the heirs of Mrs. Desire Tanner, including 
the minors Helm through their deceased mother, owned a planta- 
tion in common, and that, for the purpose of cultivating it, they de- 
termined to execute a mortgage thereon to raise the necessary 
funds. A family meeting was duly convoked, who decided that it 
was to the advantage of the said minors that a mortgage should be 
executed on their one fifth of said property for said purpose. Their 
deliberations were homologated, the execution of the mortgage or- 
dered and duly effected to secure the note sued on and identified 
with the act of mortgage. This is in conformity to the law and 
jurisprudence of this State. 

J. S. Leisey vs. Branch Tanner and T. B. Helm, Tutor, 299. 

5. The testimony shows satisfactorily that the plaintiff has held con- 
tinuously the note upon which the mortgage was predicated, and 
the same on which she proceeded via executiva; it is also clear that 
she was not a party to the proceeding by which it is pretended that 
said mortgage was erased, and that she knew nothing of it. 

The mortgage contained the pact de non alienando, which enables the 
holder of the mortgage to proceed against the property into whose 
hands soever it may have passed, unless by some act or admission 
she has lost her right to this remedy. 

There is no force in the intervenor’s plea that such an admission or 
estoppel results from a certain suit instituted in the Second District 
Court by the plaintiff in the matter of the succession of Scott. The 
case, it seems, was tried and decided against the plaintiff, a new 
trial was granted, the suit discontinued, and the present one brought. 
There was then nothing like an admission of any sort made, or act 
done, which barred the right of the plaintiff to proceed now in the 
manner in which she has proceeded. 

As to the judgment decreeing the erasure of plaintiff's mortgage, it 
was obtained through fraudulent means, and is therefore without 
effect. The plaintiffs rights were not compromised by these pro- 
ceedings, which were, as to her, res inter alios acta. 

That the intervenor should be protected as an innocent third pur- 
chaser who was shielded by the mortgage certificate at the time he 
purchased can scarcely be conceded, where, as in this case, the effect 

76 
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of the protection would be to destroy the rights of the holder of 

the mortgage, who was entirely innocent of all participation in the 

acts which exposed the intervenor to loss and injury. 

"It has been frequently held that a mortgage certificate is only prima 
facie evidence of the facts stated init. The mortgagee may show 
that the mortgage certificate is untrue; that the recorder acted on 
insufficient evidence; or, in case of erasure by judgment, that he 
was not a party to the action brought or proceedings instituted to 
cancel his mortgage. In such cases the mortgage exists unimpaired, 
even against the innocent vendee who has bought on the faith of a 
certificate that there was no mortgage on the property. 

Not only were the proceedings in the Second District Court to erase 
the plaintiff's mortgage not binding on her, because she was not a 
party thereto, but, furthermore, that. court was without jurisdiction 
to adjudicate upon her rights, it being a court of merely probate 
jurisdiction. 

Elvira Horton and Husband vs. W. C. Cutler, 331. 

6.. Carpenter, to secure the payment of two promissory notes drawn 
by himself to his own order, mortgaged his plantation known as the 
Willow Glen. The mortgage was in favor of B. B. Thomas or any 
future holder or holders of said notes or either of them. The mort- 
gage has been foreclosed by the present holders thereof, and an or- 
der of seizure and sale has issued. The plaintiff, the transferee of 
Carpenter, subsequently to the service of the notice of the seizure, 
sued out this injunction to restrain the sale. 

It is not pretended that the notes do not evidence a valid debt due by 
Carpenter, the maker thereof; whether he owed the nominal mort- 
gagee or not is immaterial. A mortgage may be given to secure a 
future debt. The moment the notes pased to Farrar & Dennis, who 
are the real owners, and became evidence of a real debt due by 
Carpenter, the mortgage to secure the payment attached. 

The court is satisfied that the title set up by plaintiff is a mere simu- 
lated one. Carpenter remained on the premises; no proof was 
adduced to establish the verity of the sale; the pretended transfer 
was made after notice of seizure had been served on Carpenter; 
and Richardson never went into possession after the pretended 
sale. Under such circumstances the law presumes simulation. 

Richardson vs. Cramer, Sheriff, et al., 357. 

6. The question in this case is: Assuming that the wife of Weiss ever 
had a mortgage on her husband’s property, did the mortgage cease 
absolutely to exist by the failure to inscribe it prior to the first 

of January, 1870, or was it always alive, but only not operative till it 

was inscribed ? 
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The mortgage must not be confounded with the inscription. The mort- 
gage is the right which is granted to the creditor over the property 
of the debtor for the security of his debt. The inscription thereof 
is the notice which is required in order to preserve the rights of the 
mortgagee against third parties. As regards its effect on the prop- 
erty of the debtor, there is no difference between a conventional and 
a legal mortgage. It has always been necessary to record a conven- 
tional mortgage ; but until the adoption of the constitution of 1868 
it was not necessary to record a legal mortgage. 

The article 123 of the constitution recognized the existence of tacit 
mortgages, and did not prohibit them in the future. It designated 
how their existence, to affect third persons, should be made to ap- 
pear. It also provided when those tacit mortgages which were in 
existence at the time of its adoption should cease to affect third 
parties, unless the formalities to show their existence had been com- 
plied with. . 

Tacit mortgages must therefore be considered in the same light that 
conventional mortgages are, and are to be governed by the same 
rules. Under these rules the mortgage only took effect from and 
after its inscription. But from that time it was superior to all 
mortgages which came after it. In this case the mortgage of the 
wife was recorded before the plaintiff's mortgage. It, therefore, has 
precedence over it. 

























































































“M. Berwin vs. B. Weiss et al., 363. 
7. Alphonse Miltenberger, one of the intervenors in this case, sets 
forth that he is bona fide owner and possessor of the property 
against which the plaintiff, in her name and on behalf of her minor 
children, is seeking to enforce her claims ; he sets forth that he ac- 
quired it free from the pretended mortgage of plaintiff by purchase 
at a public sale of the said property made by the United States 
Marshal on the third of June, 1865, by virtue of an order of the 
United States Provisional Court, rendered at the suit of the inter- 
venor to pay and satisfy a debt due to him and secured by mortgage 
on said property, executed on the twentieth of April, 1858, and he 
pleads in bar of the plaintiff’s action the prescription of one, three, 
and five years. The other intervenor, Mrs. Halsey, in whose favor 
the property was mortgaged by Miltenberger for the security of 
certain promissory notes of which she is the holder, avers that Mil- 
tenberger is the owner of the property, and joins him in resisting 
the claims of the plaintiff. : 
The objection to secondary evidence to prove the proceedings in the 
Provisional Court of the United States is not well founded. The 
court a qua did not err in permitting it. The record contains abund- 
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ant evidence of the loose and irregular manner in whieh the original 
papers of the said suit were keptin said court, nor are facts wanting 
to show the strong probability that in 1871, when the present suit 
was instituted, it would have been extremely difficult, if not imprac- 
ticable, for the intervenors to obtain either the originals or an offi- 
cial copy thereof, the officers of the Provisional Court being functi 
officiis, and most, if not all of them, absent from the State. The 
effort to obtain the necessary documents would have been fruitless. 

The sale to Miltenberger in 1865 was made by virtue of an order from 
a competent court to enforce a mortgage granted and recorded in 
1858. Ten years had not elapsed ; the mortgage was in full force 
and second inrank. Out of the proceeds the first mortgage, held by 
the Bank of Louisiana, was paid, and Miltenberger was subrogated 
to the rights of the holder thereof. The balance was applied to 
Miltenberger’s own mortgage—the mortgage of the plaintiff—of in- 
ferior rank—being therefore cut off. 

Besides, the plaintiff’s action was brought on the nineteenth of March, 
1871, to enforce her mortgage against the property which was sold 
under an order of the Provisional Court and adjudicated to Milten- 
berger on the thirteenth of June, 1865. The plaintiff's demand in 
reconvention to have the mortgage of Miltenberger annulled and to 
have her own declared first in rank is prescribed by five years. 

M. E. Burke, Tutrix, vs. Louis Tregre. Alphonse Miltenberger 
and Mrs. F. Halsey, Intervenors. 437. 
8. The defenses to this suit, brought on certain promissory notes 
secured by mortgage, are not well founded. 

There is nothing to indicate that the debt sued on originated in the 
loan of Confederate money, or of Confederate money received by 
the defendant from the plaintiff. The notes were given, not fora 
loan, but in payment of a debt acknowledged to be due. 

As to prescription, it has been interrupted by the acknowledgment of 
the debt. 

The debt was a community debt, and the property mortgaged was 
community property. As such the defendant, being the head of the 
community, could be sued without regard to his wife, and whether 
the wife was dead or not. 

It is no concernment of the defendant’s that the mortgaged property 
has been sold. This is a matter between the plaintiff and the pur- 
chasers, should the plaintiff endeavor to exercise his rights. The 
only question is, whether, as between the plaintiff and defendant, 
the debt sued on is due, and whether the property mortgaged is, as 
between them, subject to the payment of the debt. This court 
thinks it is. 
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The district judge rendered judgment in favor of the plaintiff for the 
amount claimed, but denied her the right of mortgage. In this he 
erred. The plaintiff is entitled to both debt and mortgage. 

Mathilde Bienvenu, Wife of T. Broussard, vs. Valsin A. Fournet, 
623. 

9. On the twentieth of February, 1857, Fontenot sold to Barlow the 
property covered by the mortgage in question in this suit. This act 
was not recorded till the thirteenth of September, 1858. 

On the fourth of November, 1857, Barlow exchanged the property for 
another piece of property with McDaniel, who was a witness to the 
act of sale from Fontenot to Barlow, in which the mortgage was 
created on the property. 

On the seventh day of February, 1859, M¢Daniel transferred two un- 
divided thirds of this property to Reed and Fontenot. Thus, it is 
evident that when McDaniel alienated the property the mortgage 
had been duly recorded and bound his transferees. But McDaniel 
was a witness to the act of mortgage, and therefore a party to the 
act, and registry was not necessary to bind him. 


Article 3344 of the Civil Code creates no exception in this matter. 
Article 3342 declares: “But these mortgages are only allowed to 
prejudice third persons when they have been publicly inscribed in 
records kept for that purpose,” etc. 


Article 3343 defines who the third parties referred to are; and article 
3344 declares: “Consequently neither the contracting parties, nor 
their heirs, nor those who were witnesses to the act by which the 
mortgage was stipulated can take advantage of the non-inscription 
of the mortgage.” Thus they are affected by the mortgage, not- 
withstanding its ncn-inscription, not because of their knowledge of 
its existence, as assumed by defendants in this case, but because 
they are not third parties. 


The transferees of McDaniel, in examining the chain of title to him 
must have seen that he was a witness to the act of mortgage, which 
was duly recorded when they acquired title from him; and all per- 
sons are presumed to know the law. 


It is impossible to see why a third possessor of mortgaged property 
should not plead prescription against the mortgage note although a 
judgment has been rendered on the note against the debtor. He 
was no party to the suit, and his rights were not affected by the 
judgment. 

If the mortgage note was prescribed when the suit against the debtor 
was instituted, the mortgage was dead; for the accessory obligation 
perishes with the prescription of the principal obligation, and it was 
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not in the power of the debtor or of the court to revive the mort- 
gage affecting property in the hands of third persons, 

The acts interrupting prescription which plaintiff offered to prove by 
parol were not done by the deceased debtor, but by his administra- 
tor after his death, and the rule of the law invoked was inapplicable. 
Therefore the judge a quo erred in rejecting the evidence. 

Daniel McDaniel vs. Dominique Lalanne et al., 661. 


10. Two acts of mortgage executed in 1850 and 1853 by Cucullu in favor 





of Villavaso have not been reinscribed, and the question is whether 
the inscription and reinscription of the act of sale from Cucullu to 
Walker, reciting the said mortgage from Cucullu to Villavaso, pre- 
serves the said mortgage. The question must be answered nega- 
tively. : 
The article 3369, R. C. C., requires that the reinscription shall be made 
in the same manner in which the first inscription is made. This has 
not been done in this case. 
Knowledge has been held not sufficient to dispense with reinscrip- 
tion. 
The position of plaintiff that Hernandez, the intervenor and third op- 
ponent, who claims to be paid, as holder of one of Walker’s notes, in 
preference to plaintiff or his subrogee, Zunts, is estopped from setting 
up a want of reinscription, because he acquired his rights from Cu- 
cullu, can not be maintained. Hernandez is clearly a third person as 
to the acts of mortgage given by Cucullu to Villavaso which have 
not been reinscribed. It was within the power of Villavaso or his 
subrogee to preserve these mortgages by having them reinscribed 
according to law. . 

Etienne Villavaso James E. Zunts, Subrogated, vs, Augustus W. 

Walker, Joseph Hernandez, Intervenor and Third Opponent, 
775. 
11. It'is satisfactorily shown that the father of plaintiff received of his 
wife, plaintiff's mother, now dead, paraphernal property amounting 
to seventeen hundred dollars, to secure the restitution of which she 
had a mortgage, which right of mortgage is inherited by her child. 
Defendant can not compensate the debt due by plaintiff's father to her 
mother by charging plaintiff with the expenses incident to her board, 
education, etc. If compensation could be pleaded in such a case, 
still the law prohibits the tutor from expending more than the reve- 
nues arising from the minor’s estate, except with the authority of a 
family meeting, sanctioned by the judge, of which there is nothing 
in this record. 
F. L. Bridges vs. A. C. Simonton, 830. 


SEE Sates No. 2—Smith & Co. vs. Hoey, 95. 
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Sree Marriep Women, No, 1—A, Maureau vs, Lafitte, Dufilho & Co., 
232, 

Sre Sares, No, 4—Newell va. Shaffett, 235, 

Sere Sureties, No, 1—Andrews vs. Biossat, 236. 

See Huspanp anp Wire, No, 1—Compton vs. Sandford, 237. 

Sree Taxes, No, 11—Berwin vs Legras, 352. 

Sre Taxes, No, 15—-State vs, Charles Morgan, 482. 

Ste Privitzar, No, 5—State ex rel, Prayer vs. Recorder of Mort- 
gages et al, 534. 

Sre Saves, No. 9—Mills vs, Waggaman, Sheriff, et al., 561. 

See Action, No, 10—Alford vs. Montejo et al., 598, 

See Seizure, No, 2—Citizens’ Bank of Louisiana vs, Bailey and 
Sheriff, 771. 

Sere Succession, No, 22-——Leonard vs, Smith, 810, 

Sre Community, No, 2— Paul vs, Hoss, 852. 

See Bits anp Promissory Norges, No, 11--Morris va, White, 855, 






































NEW ORLEANS CITY ATTORNEY. 

1, By section thirty-one of the act No. 7 of the extra session of 1870, 
which constituted the new charter of the city of New Orleans, it is 
declared that the salary of the city attorney shall be fixed by the 
Common Council at a sum not to exceed six thousand dollars per 
annum, and that he shall receive no extra compensation, nor shall 
any other attorney be appointed to assist him, unless by a vote of a 
majority of the Council. 


The proceeding to homologate the third drainage assessment, if insti- 
tuted and conducted by plaintiff, was but the discharge of a duty 
devolving on him as city attorney, because the law creating the office 
required him to represent the corporation “in all proceedings and 
actions to which it was party.” There is nothing in the record to 
show that “an extra fee was allowed by a vote of a majority of the 
members of the Council,” or indeed that any vote was ever taken in 
regard to it. 


Plaintiff takes a fallacious position when contending that the act of 
1861 in regard to the drainage districts, requiring, when the tableau 
of assessment is homologated, that the delinquent taxpayers shall 
be condemned in the-additional sum of ten per cent for counsel fees 
and costs, entitles him to the remuneration claimed, notwithstand- 

ing the prohibitive feature of the city charter, because, as he al- 

leges, the former is a special law, and is not repealed by the latter, 
which is a general law. The error lies in assuming that the charter 
of the city is a general law. Both acts are special statutes, and the 
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NEW ORLEANS CITY ATTORNEY—Continued. 
latter is the law applicable to the claim for extra compensation set 
up by the plaintiff. 

Plaintiff is estopped from denying that the ownership of the judgment 
in question is in the city of New Orleans by the judicial admissions 
in the petition for the homologation of the tableau of assessment— 
which petition he filed, as he says, through his subordinate, Rufus 
Waples, the assistant city attorney. In that petition on behalf of 
the city of New Orleans to homologate the drainage assessment, it 
is alleged that the city was subrogated by law to the rights, powers, 
and facilities possessed by the commissioners of the several drain- 
age districts, and judgment is prayed in favor of the petitioner in 
the capacity aforesaid. 

An attorney at law, in the face of his own judicial admissions in a suit 
which he brought for his client, can not be permitted, when he comes 
to sue to be decreed a part owner of the judgment thus obtained, 
to allege that his former client had no interest in the suit, and 
therefore has no interest in contesting with him in regard to the title 
or ownership of said judgment. 

The exigencies of plaintiff’s case have forced him to the position of 
maintaining that New Orleans is really not the owner of the judg- 
ment in controversy, and therefore has no right to set up legal de- 
fenses against him; but, should this be true, he has no cause of 
action against New Orleans, and had no right to bring her into court. 

New Orleans is the real beneficiary in the drainage laws. She is the 
owner of the judgments against the delinquent taxpayers, and is 
the person entitled to enforce its collection. A party who has the 
exclusive right to merge a claim into a judgment, and after judgment 
to make the money on execution, must be regarded in law as the 
owner of said judgment. 

The Mississippi and Mexican Gulf Ship Canal Company have no direct 
interest in the judgment the title to which is the subject of this con- 
troversy. If every cent due in consequence of said judgment 
should at once be collected or at once be lost, the Mississippi and 
Mexican Gulf Ship Canal Company would neither be enriched nor 
impoverished. 

The Mississippi and Mexican Gulf Ship Canal Company have, how- 
ever, an indirect interest in the judgment. They are the contract- 
ors to do the work of draining the city under the supervision of 
the city surveyors. They have an interest in the solvency of the 
party for whom they are employed to work, and as the work pro- 
gresses from month to month they may require payment out of the 
funds set apart for the purpose. 

The fact that the State made the contract on behalf of the city affects 
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the interest of New Orleans in the beneficial results contemplated 
by said act no more than if the contract had been made by the city 
herself, and the fact that, under this contract, New Orleans is re- 
quired to apply the proceeds of the judgment, when collected, to 
the discharge of the debt for keeping up the drainage of the city, 
does not impair her ownership of the judgment against the delin- 
quents any more than the obligation invurred by the city to apply 
any and every other resource to the purpose for which it was ap- 
propriated. 

The above-mentioned prohibitive clause of the charter of the city of 
New Orleans defeats also the pretensions of Waples, the intervenor. 
He was not employed by a vote of a majority of the City Council, 
and therefore can not compel the city to allow him a fee in the case. 

George S. Lacey vs. Rufus Waples and City of New Orleans, 158. , 


NOTARY PUBLIC. 


1. This is a suit by the Attorney General in the name of the State, and 
in which joined one John B. Henry, to suspend defendant from the 
office of notary public. If Henry was improperly made a party to 
the proceeding, the State, by merely permitting an improper or un- 
necessary party to join in the action, would not be dismissed for it. 
This case is appealed from on exceptions. ‘ 

Section 2520, Revised Statutes, says that recorders, notaries public, or 
other persons violating the provisions of the preceding section (2519) 
shall, upon conviction thereof, be liable to fines therein mentioned. 

The section (2520) provides one penalty, but does not do away with 
section 2505, which declares that a notary may be suspended for any 
just cause. He may be fined under one section and suspended un- 
der the other. The question therefore is, whether in this case there 
is any just cause. 

Defendant bases an exception upon the allegation that the penalties 
sought to be inflicted upon him relate to notaries exercising their 
functions and regard the transfer of property in the parish of Or- 
leans, defendant averring that the property transferred is in the par- 
ish cf Jefferson. The petition, however, recites that the property 
was in the parish of Orleans and Jefferson; if it be, in whole or in 
part, in the parish of Orleans, the exception would not be well taken. 

But section 2505, Revised Statutes, applies to all notaries throughout 
the State, and notaries in New Orleans are not exempt from its pro- 
visions. Therefore defendant’s exception, based on the ground that 
notaries in New Orleans are not liable to suspension, is not founded 
in law. 

On the whole, it seems that the exceptions are in reality answers to 


- 
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the suit, and they should be regularly tried upon evidence to be ad- 
duced. If the evidence should establish the allegations, this court 
is not prepared to say the action is not well founded. Wherefore 
the case must be remanded for further proceedings. 
State of Louisiana vs. John L. Laresche, 26. 
SrE Saes, No. 18—Merrick vs. North, 878. 


NOTICE Of DISHONOR. 


Sre Inporser, No. 2—Aurianne vs. Eschbacher et al., 48. 


NOTICE OF SEIZURE. 


1. Notice of judgment must be given to the defendant in execution 
three days previous to the advertisement. This notice has not been 
given to Lapene, one of the plaintiffs in injunction. It has been 
held that the non-observance of this requisite of the law vitiates 
the sale of property under execution. If the sale for the want of 
this formality is to be declared void, it follows that the sale can be 
prevented for the same reason. 

It is contended for defendants that judicial process can not be enjoined 
on a mere irregularity in the mode of its execution. It is not a mere 
irregularity which is complained of here. Plaintiff sets up what 
has been decided to be an absolute nullity. 

_ Proper notice of seizure was given to Jacks, but notice to Jacks did 
not fulfill the requirements of the law, as to notice to Lapene. Ser- 
vice of notice of seizure on Lapene’s partner is no notice to Lapene. 
The partnership existing between them was an ordinary partner- 
ship. Jacks was not Lapene’s agent. 

That the defendants in this case considered Lapene entitled to notice 
is shown by the fact that they caused him to be notified. The only 
difficulty is, that the notice was not given as required by law. 

Because the judgment against Lapene & Jacks was in solido, it does 
not follow that notice to Jacks was notice to Lapene. He might 
have owned other property besides the property seized. If so, he 
had the unquestionable right to point out such property, to satisfy 
the judgment which was about to be executed against him, or he 
might have been willing to pay it. 

It does not matter that the property seized was partnership property. 
Lapene’s interest in it was to be sold. His property was to be taken 
from him, and notice to him of that fact was prerequisite. 

Animals and utensils attached to a plantation and manufactories, and 
such articles as can not be easily removed, must be sold on the spot 
where they were taken, on the day and hour appointed by the 
sheriff. 
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Mares used exclusively under the saddle and in harness, and not in 
the cultivation of the plantation, can not be considered as part of 
the realty. 

' The evidence is satisfactory that the boilers could be removed without 
damage to the sugar-house, and therefore it was not necessary that 
the whole property should be sold under the separate appraisement 
of the boilers. 

As to the question of the vendor’s privilege on the boilers, it is res 
judicata, it being settled by the judgment which is now stayed by 
this injunction and which decreed the privilege. The question can 
not be re-opened. 

Jules Lapene & L. F. Jacks vs. D. C. McCan & Son et al., 749. 

2. It was not necessary, when the notice of seizure was served, that 
the sheriff.should notify the defendant in execution to divide the 
lands seized into lots of not less than ten, nor more than fifty acres. 
This was not required at the time of seizure. It must be done before 
the sale, and a defendant in execution can not presume that the 
sheriff will not follow out the law in the execution of the judgment 
which he is intrusted with. 

That part of the land seized belongs to third parties to whom he is 
bound in warrantee as the vendor thereof is a matter which con- 
cerns the owners of the property, and not the defendant in execu- 
tion. 

James W. Howard vs. M. A. Walsh, Sheriff, et al. S. J. Wimbish 
and T. J. Howell, Intervenors, 847. 


NOVATION. 


1. This case turns on a question of novation. The original notes of 
Levasseur & Co. to plaintiffs were given up to the former with the 
exception, perhaps, of one of them not in the possession of the plain- 
tiffs at the time. An exchange of notes took place. Plaintiffs re- 
ceived the new notes executed in their favor by defendants in pursu- 
ance of an agreement entered into between the parties. The inten- 
tion to extinguish the old notes and substitute the new ones to rep- 
resent the reduced amount of the indebtedness as fixed by the com- 
promise and adjustment of their affairs by the parties, is sufficiently 
apparent. The plaintiffs therefore had no right to enforce payment 
of the original notes, which were no longer obligations against the 
defendants. L. H. Gardner & Co. vs. Levasseur & Co., 679. 

2. The question is, whether a draft given in payment of rent and sub- 
sequently lost and not paid was in any sense a novation of the debt 

due for rent. It must be answered in the negative. The receipt 

states in express terms that the draft would discharge the debt only 
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when paid. It was not paid. This was not the substitution of a 
new debt for an old; it was nothing more than an order on a third 
party to pay the debt of the debtor. The order, having not been 
satisfied, left the debt as it was before the order was given. 

The plaintiff was therefore entitled to his writ and to the privilege 
upon the property which he caused to be seized. As to the interven- 
er claiming to be paid for supplies furnished for raising the cotton 
seized, he only appeared to assert his rights after the property had 
been bonded. It was too late. — 

John F. Phifer vs. J. D. Maxwell, James Campbell, Intervenor, 
862. 
NUISANCE. 


1. The distillery complained of as a nuisance in this case was estab- 
lished under authority from the city. The defendants are in pursuit 
of a lawful business, and the evidence does not show anything to 
warrant the conclusion that they are not conducting it properly and 
with a due regard to the police regulations of the city. 

The smoke and noise may disturb the plaintiffs, but it is an inconven- 
ience from which, under the provisions of article 669 of the Revised 
Code, they can not be relieved. 

As the city of New Orleans authorized the establishment of the distil- 
lery, it can not be presumed that it is in violation of its police regu- 
lations. 

John L. Lewis et al. vs. Behan, Thorn & Co. et al., 130. 
OBLIGATION. 
SEE ConFEDERATE Money, No. 1—Hyams vs. Baer, 801. 


PARTNERSHIP. 


1. The plaintiff claims by virtue of a judgment to have a lien and privi- 
lege for supplies furnished on a plantation owned and cultivated in 
partnership by and between himself, Mre. Widow Michel, and P. E. 
Michel, her son, which privilege and lien he maintains to exist, for 
the amount of his judgment, on the share owned by Mrs. Michel in 
said tract, and he prays to have it enforced against the said share 
and interest of his debtor in said plantation, which said debtor has 
fraudulently transferred to her son by an act of sale alleged to be 
null and void. 

This court is of opinion that there was no partnership in the land cul- 
tivated by Mrs. Michel, by plaintiff, and P. E. Michel, but that they 
were joint owners of it. It was used by common consent for carry- 
ing on the cultivation of sugar through a partnership which was dis- 
solved by the seizure and sale of P. E. Michel’s portion in the land 
by one of his creditors, but the land cultivated by the partnership 
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was no part of said partnership. It was only the use of the land 
which was brought into partnership. 

The doctrine followed on this point has been applied by this court to 
the case of part owners of steamboats employed in carrying per- 
sons and property for hire, and it has been held, in the absence of 
an express stipulation to the contrary, that the use of the steamboat 
only is brought into the partnership, and not the property and own- 
ership of the boat, which remains in the part owners as tenants in 
common, subject, however, to the privileges which the law granted 
in certain cases to the creditors of the partnership. 

Amelie Theriot vs. Michel, 107. 


2. Plaintiff sues defendant for an alleged balance due on the purchase 


by the latter of the interest of the former in their commercial part- 
nership and certain items which plaintiff avers the said partnership 
owed him prior to the said sale of his interest, and which he says 
were included in the debts assumed by the defendant. Without 
clear proof that such a claim by the selling partner was expressly 
assumed by the purchasing partner, it will be considered included in 
fixing the purchase price of the interest sold. 
Henry W. Strickland vs. James W. Terry, 292. 


3. New parties may be made at any time pending the trial of a case, 


provided the trial is not delayed or the issue changed. As to the 
right of the administrator of the deceased partner of plaintiffs to 
join in this suit, it is undeniable. The-matter which is before this 
court is not of a commercial charaeter. It involves the title to real 
estate. Commercial partners may own real estate, but the real es- 
tate owned by them does not enter into their commercial assets. As 
regards that species of property, they are joint owners. In sucha 
suit it was not only the right, but it was the duty of the administra- 
tor of the partner who had died to make himself a party to that 
suit in order that the interest of the partner in the property should 
come under his administration. 

That Guilbeau Brothers are the owners of the drafts sued upon is evi- 
dent from the fact that they hold it and that no one else claims it. 
It was optional with plaintiffs to sue on the draft given for the object 
purchased, or to ask for a rescission of the sale. Compensation can 
not be pleaded in a case like this. The sale was made for cash; the 
price should have been paid in cash. The accepting of the draft in 
the place of cash was merely an accommodation to defendant. It 
never could have been contemplated by the plaintiffs that it was a 
mere trap by which the defendant was to secure the payment of a debt. 

Guilbeau Bros. vs. Jos. Melancon, 627. 
SEE MortaaceE, No. 1—Mary Malady vs. Wm. Malady, 61. 
SEE EMPLOYER AND EmMpLoyEE, No. 2—Jeter vs. Penn, 230. 








| 


SEE Brits anp Promissory Notss, No. 5—Ducasse vs. Keyser & Mc- 
Kenna, 419. 


PLEADINGS. 


1. It was clearly incompetent for the defendant to set up in compensa- 
tion against the note sued on the unliquidated claims alleged to be 
for services rendered as an attorney. 

Charles F. Berens vs. Robert J. Ker, 96. 

2. Being sued on certain promissory notes, the defendant pleaded the 
general issue. Subsequently, with leave of the court, he filed a 
supplemental answer, in which he set up want of consideration. 
The supplemental answer changed the issue, and no testimony 
could be heard under it. J 

Philtp Avegno vs. George A. Fosdick, 109. 

3. In an action for tort a wrongful act at another time and place from 
that set up in plaintiff's petition can not be pleaded in reconvention. 

The court a qua did not err in requiring defendant, before going into 
trial, to elect between the plea of justification and the general de- 
nial, and to base his defense solely on the one or the other, the two 
defenses being inconsistent. The defendant elected the plea of 
justification. 

The court below did not err in refusing to admit testimony of wit- 
nesses and publications of newspapers in regard to the malicious 
conduct and feeling of plaintiff toward the defendant. The testi- 
mony was irrelevant. The previous conduct and the feelings of 
plaintiff toward defendant were matters entirely foreign to the issue 
presented by the pleadings. 

Defendant has utterly failed to justify his conduct in the use of his 
slanderous and libelous words. 

Wm. C. Harrison vs. W. L. Jurgielwiez, 238. 

4. From the allegations of the petition, it appears that plaintiffs in in- 
junction were aware of the defense of payment in the suits which 
they recite in their petition as having been brought against them, 
and yet they neglected to plead it, when the order of seizure and 
sale was sued out, when a personal judgment was recovered for the 
balance due after exhausting the mortgage, and when defendants - 
sued to set aside a simulated conveyance of a tract of land from 
Rudman to Caroline Perry, and subject it to the payment of said 
judgment. 

Now, fourteen years after one of the alleged payments, nine years 
after the other, seven years after the personal judgment, and more 
than one year after the decree ordering the sale of the land for 
which the twelve-months bond was given, plaintiffs sue out an in- 
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junction, plead payment, and set up a demand for damages occa- 
sioned by the suits in which defendants recovered judgments against 
them. 

In the suit to subject to defendants’ judgment the land which was 
afterward sold on twelve-months credit, both of plaintiffs were par- 
ties; had they set up the defense of payment, which they were fully 
aware of, and established it, the court would not have ordered the 
Jand to be sold to satisfy defendants’ judgment. They can not now 
plead a defense which they should have urged then. 

Joseph Rudman et al. vs. Bridget Bockel and Husband, 276. 

5. The employment of plaintiffs to defend a suit against the parish of 
St. Bernard was the creation of a debt, and no provision was made 
for the payment thereof. The contract was therefore invalid, under 
section 2786, Revised Statutes. But as the defendant, against whom 
judgment was given, neither appealed nor answered the appeal 
praying an amendment of the judgment, the judgment must be 
affirmed. 

The request in the brief for an amendment of the judgment so as to 
reject the demand of plaintiffs will not be noticed. Pleadings can 
not be made in a brief or argument of counsel. 

Lacey & Butler vs. Police Jury of the Parish of St. Bernard, 
455. 

3. In this court the widow claims in brief and argument the recogni- 
tion of her community rights. This claim was not set up in the 
court below, and parties can not go beyond their pleadings. 

Succession of Wm. M. Smith, 528. 

. In this instance the judgment on the merits was premature. There 
had been no answer or trial on the merits when the final judgment 
perpetuating the injunction was rendered, after overruling an excep- 
tion to the jurisdiction of the court. ~ 

Joseph S. Bouchard vs. Mrs. M. Mulvey et al., 549. 

. In this case the plea in compensation and reconvention, being based 
upon a claim for damages arising from a seizure in a matter alto- 
gether disconnected from the plaintiff's demand and an open account 
against the plaintiff, can not be maintained. 

Alfred Moss vs. James Munn & Co., 574. 

. The court a qua erroneously maintained defendant’s exception and 
dismissed this suit. There is no dispute about the capacity of the 
plaintiff, and an administrator has the right to sue for debts due to 
the estate so long as he continues to be administrator. No answer 
was filed and no default was taken. There was therefore no issue 
joined on the merits. The case is remanded. 

Joseph T. Labit vs. M. A. Perry, Natural Tutrix, 591. 
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10. Objections must be explicitly made, and not in general terms, as ap- 
parent on the face of the record. 
Successions of J. O. and Anne McCall, 713. 


11. Defendant took a rule to show cause why the injunction taken 
against him should not be set aside. The judge dismissed the rule, 
and considering that the rule was an answer, made the injunction 
perpetual. This was an error. The rule did not put the matters in 
contest between the plaintiff and defendant at issue, and the defend- 
ant, after the rule was discharged, had a right to file his answer. 
The case is remanded to give defendant an opportunity of answer- 
ing. State of Louisiana vs. E. Booth, 726. 


12. The judge a quo erred in permitting the filing of an answer to the 
opposition by another creditor, and after the case had been fixed 
for trial. Replications are not allowed in pleading in this State. 
The opposition is in the nature of an answer, and no answer to that 
should have been allowed, much less by another creditor, and after 

- the case had been fixed for trial. 
Succession of E. P. Overby. Final Account of Public Adminis- 
trator. Opposition of E. D. Duckworth, 820. 


13. All matters which show the transaction to be void or voidable in 
point of law, on the ground of fraud or otherwise, should be pleaded 
specially. 

No appellate court should be called to decide upon questions that were 
not raised in the court below. In the present case it is manifest that 
there was no effort to make good, while the evidence was being ad- 
duced, the charges of fraud and concealment, which are now urged 
so strenuously in the argument. 


The failure on the part of the association to object to the itemized 
statement of loss that was presented to them, or to answer the let- 
ters of plaintiff's attorney, had an appearance of indifference, the 
tendency of which would be to put them in the light of acquiescing 
in a claim, which, if they had thought it fraudulent or unfounded, 
they would naturally be supposed to have repudiated. 

Nicholas Theodore vs. New Orleans Mutual Insurance Associa- 
tion, 917. 


14, A bill of exception to evidence, on the ground that it seeks to re-open 
issues that have been settled by a previous judgment, will not be 
sustained, except on the basis of a plea of res adjudicata. Unless 
that plea has been specially made the evidence will be admitted. 


Where a debtor puts notes due him by a third party into the hands of 
his creditors, as collateral security, and the creditor, with the con- 
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sent of debtor, delays action on the notes until the maker of them 
becomes bankrupt, the loss must fall on the debtor. 
J. H. Mitchell, Executor, vs. Abraham Levi, 946. 
Sree Evivence, No. 8—Marionneaux vs. Dardenne, 457. 
Sree ATTacHMENT, No. 5—Taylor vs. Kehlor, Updike & Co., 530. 
Sree Succession, No. 16—Succession of Romero, 607. 
See AGENT AND PrincrpaL, No. 6—Dumartrait vs. Kemper, 620. 


POLICE JURIES. 


1. This court has had frequent occasions to advert to the entire absence 
of any authority or power of police jurors, under the general law of 
the State, to make and put into circulation negotiable instruments, 
and to announce that the exercise of that power can only take place 
under a special grant of the Legislature. No special grant of such 
power is shown to have been conferred upon the parish of Plaque- 
mines. Louis Mathe vs. Parish of Plaquemines, 77. 

2. This is a suit on two promissory notes. Several grounds of defense 
are stated in the answer, but it is sufficient to notice only one of 
them; which is, that the police jury of the parish of Concordia had 

® not the power to create a debt by borrowing money, or to bind the 
parish by issuing negotiable instruments by which to raise money. 

The Citizens’ Bank vs. the Police Jury of the Parish of Concordia, 
263. , 

3. If the police jury were without authority to issue the warrants sued 
on, they were without authority to bind the parish by confessing 
judgment for their amount. . 

In this case the evidence does not show that the debts for which the 
warrants are alleged to have issued were regularly created, and that 
means were provided for their payment as required by law. 

George C. Benham vs. Parish of Carroll, 343. 

4. Plaintiff's demand is based upon an ordinance of the police jury, 
adopted March 7, 1876, appropriating a certain sum of money to be 
paid to plaintiff for claims, warrants, etc. The defense is that said 
ordinance did not create any legal obligation, because juries are pro- 
hibited from contracting debts without fully providing in the ordi- 
nance creating them the means of paying the prineipal and interest 
of the debts so contracted, which was not done in the ordinance in- 
voked, and there was no money in the treasury. The defendant fur- 
ther asserts that the police jury was without any power to issue and 
put in circulation such warrants and instruments as plaintiff pre- 
tends to hold and to make defendant responsible for. 

The ordinance above mentioned does not seem to come within the rule 
invoked by the defendant, as it did not create a debt, but merely 

17 
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recognized existing obligations, which, under the evidence in this 
case, were created by law in favor of the parties originally holding 
them. 

The doctrine announced in the case of Sterling vs. West Feliciana, 26 
An. 59, and in Flagg vs. St. Charles, 27 An. 319, can not be invoked 
in this suit, because it is not, as to this part of the demand, brought 
on the instruments condemned in said cases, but on this ordinance, 
and this court thinks it is within the power of the police jury to ac- 
knowledge and order the payment of such claims as the evidence 
shows those to be and which are authorized by law—the fees of cer- 
tain officers, witnesses, etc.—the amount of which is fixed by law. 


Ivy I. Davis vs. Parish of Caldwell, 860. 


See Taxes, No. 9—Beauregard vs. Parish of East Baton Rouge, 
306. 
Sere Warrants, No. 3—Bertrand vs. Parish of Vermilion, 588. 
See Warrants, No. 4—Hortense Dupérier vs. Police Jury of the 
Parish of Iberia, 613. 


PRACTICE. 


1. After issue joined, and after the case had heen set down for trial 
on the summary docket, and on the day fixed for trial, the court 
granted a special jury to plaintiffs, and, the defendant feeling ag- 
grieved because illegally delayed in the vindication of his legal right, 
took a bill of exceptions. The exception was well taken. At that 
stage of the case the supplemental petition of plaintiffs calling for a 
special jury should not have been entertained, and the order should 
not have been granted. 

Stateof Louisiana ex rel. Attorney General and F. E. Dumas vs. 
Thomas Carey, 49. 

2. It has been decided that the right to annul a judgment is not re- 
stricted to the causes specified in article 607 of the Code of Practice. 
But to entitle one to such relief it must be shown that it would be 
against good conscience to execute the judgment, and that there 
has been no laches or negligence on the part of the party complain- 
ing. The judgment complained of is one of nonsuit, and is the re- 
sult of negligence of the plaintiff. It was his duty to know what 
was being done in his case in the court in which he had instituted it. 
Nor does the evidence show that there was any fraudulent misrep- 
sentation made to obtain the judgment. 

Frederick B. Brand vs. James Stafford, 51. 

3. After a case has been submitted by a party on the merits, be will not 
be permitted to file a motion or to raise new issues, unless such au- 
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thority be granted or reserved to him at the time he submits the 

- case. 

The attempt to invalidate the title of plaintiffs to the property de- 
scribed in their petition is'a failure. Bourgeois, from whom they 
derive their title, acquired in May, 1856, a good one from Kees, 
which was duly recorded, and the pretended sale from Kees to Mee- 
gel by private act in 1863 was a nullity, because it was the sale of 
the property of another. 

Joseph O. Toups et al. vs. Edward Meegel, 111. 

. It is required by the. law that the affidavit to the absence of the 
district judge be made by plaintiff, his agent, or attorney. Here it 
was made by the plaintiffs’ attorney. This fulfills the requirement 
of the law. After having signed the petition as attorney, it was not 
necessary that he should reiterate his capacity in the affidavit. 

It has repeatedly been held that, as regards the executory process, 
this court will not look beyond the authority of the act upon which 
the fiat issued. 

Consolidated Association of the Planters of Louisiana vs. Em- 
manuel Ghol, 120. 
5. The only question in this case is, whether or not the plea of lis pen- 
dens should be maintained in an executory proceeding. 

Here the writ in the first suit having issued for too much was returned 
into court, the costs were all paid, and, instead of ordering an alias 
writ on a prayer for more than the amount really due, the plaintiff 
filed another petition and prayer for the correct sum, and obtained 
a new order. The second petition was, under the circumstances, a 
virtual abandonment of the first, or merely supplemental thereto, 
changing the amount claimed on the same note. It is certain that 
the plaintiff could not have proceeded on both orders at the same 
time to sell the same property under the one single mortgage, and 
the defendant has no ground of complaint as to the second order. 

The executory proceeding is not a suit in the ordinary signification of 
the term, but is merely the aid of the judicial power to give force 
and effect to what is equivalent to a judgment confessed ; and when 
there are actually no proceedings pending on the petition filed there 
can be seen no reason why another demand fora writ may not be 
filed, provided the defendant is not injured thereby, and in this case 
no injury or any annoyance could result to the defendant by the 
filing of the second petition for the executory process. 

Pierre Rousseau vs. Estate of Blaise Bourgeois, 186. 

. When the case was called for trial, the delay within which the com- 
mission to take plaintiff's testimony was to be returned had not ex- 
pired. No steps were taken to cause the time granted for the return 
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of the commission to be curtailed. No offer was made to admit the 

facts which the commission was obtained to establish. The judge 

a quo erred in not continuing the case. 

M. M. Ada Calhoun vs. Mechanics’ and Traders’ Bank, 260.. 

7. The court below correctly held that this suit was virtually a petitory 

action brought against Mrs. Martha A. Davidson, the lessee of Jos. 

Carroll, and that the executrix of said Jos. Carroll, the lessor, had 

the right to come in and defend the suit. 

It was the duty of the plaintiffs to have made the lessor and owner of 
the property in dispute a party to the suit. Nothing could be ac- 
complished without it, as the title of Mrs. Martha A. Davidson was 
divested by the sale on the execution of Carroll, Hoy & Co., and 
passed to Jos. Carroll. It was the duty of Mrs. Carroll, the execu- 
trix of the estate of her husband, to defend the suit and protect her 
lessee, Mrs. Martha A. Davidson, from execution. 

Pleasant H. Davidson et al. vs. Martha A. Davidson, 269. 

. The decision of this court in the case of Hennen vs. New Orleans 
and Carrollton Railroad Company, 20 An., page 544, relied upon in 
favor of Golding, the surety, does not apply to the proceedings in 
this suit. A majority of this court think that the authority quoted 
refers to and governs proceedings in the courts of this city alone, 
where by rules of court notice of trial is required, and not to pro- 
ceedings in the courts of the country parishes, where notice of trial 
is not shown to be necessary by any rule of court. 

State vs. Floyd and Golding, 553. 

. The evidence shows that the defendant owns property in this State. 
Under the laws and the jurisprudence of this State that is sufficient 
to authorize an absentee to be sued therein. 

D. B. Penn vs. John Evans, Jr., 576. 

. Plaintiff, having elected to sue on a contract which he failed to es- 
tablish, can not recover on a quantum meruit. But as he served de- 
fendant in the capacity of an overseer, his right to demand the value 
of his services should be reserved to him. 

Edward Provost vs. H. B. Carlin, 595. 

. For the purposes of the trial on defendant’s exception, the allega- 
tions of Buckner, the plaintiff, must be taken as true. It would 
then appear that a fictitious claim was made, to defraud bona fide 
creditors of their mortgage rights upon the property seized. One 
having a real right upon property has the right to oppose the claims 
of all persons who assert rights against the property, which, if main- 
tained, would defeat his claim. The judge a quo erred in maintain- 
ing the exception and dismissing the suit. 

H. S. Buckner vs. M. T. Gordy, Sheriff, et al., 596. 
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13. The plea that the order of sale obtained by the administrator is null, 
because, if the estate is solvent, notice of an application to sell must be 
given to the heirs, and reasonable notice must be given to the inter- 
ested parties; and, if insolvent, the administrator, being the trustee 
of the creditors, his first duty is to them, and all proceedings for the 
sale of the property must be carried on contradictorily with them, 
is not well founded. 

It was the duty of the administrator to have the property sold if the 
estate was in debt, and that fact is shown by plaintiff, who claims to 
be a creditor thereof for a large sum. The orders of sale were nec- 
essarily ex parte and no injury can befall the plaintiff in conse- 
quence of it. This court does not see in what other way he could 
be paid. 

Tertrou vs. Comeau, 633. 

. ‘The trial by jury in the case was properly refused, it being the set- 
tled practice of the court below to refuse application for a jury after 
the case has been once fixed and continued by preference. The case 
having been set down for trial, the application for a jury was too 
late. Wheeless & Pratt vs. Fisk, 731. 

. The proceeding is irregular and inadmissible. It is not regular to 
issue an ex parte order in favor of one or more creditors, without 
notice or proof, for the sheriff to sell property under administration 
to pay said creditors. Proceedings should be taken contradictorily 
with the administratrix, to have property sold to pay all the debts 
of the succession. 

Succession of John P. Spears. Application to seize and sell 
Property, 804. 

. The only judgment which could have been rendered, based on the 
failure of the plaintiff to appear and prosecute the suit, was one of 
nonsuit. Under the reconventional demand for damages, the de- 
fendants might have insisted upon a trial of the cause, notwith- 
standing the absence of the plaintiff, but they could not dismiss the 
main suit and try the reconventional demand afterward. Besides, a 
jury had been allowed in the case, and no trial could legally have 
been had without a jury, except by consent of parties. 

Warfield vs. Hamlet, Sheriff, 814. 

. This suit was instituted by the defendant in injunction against the 
, securities on the injunction bond, to recover damages arising out of 
;the alleged improper issuance of the injunction. To this demand 
;the plea of res judicata is opposed. The judge a quo erred in sus- 
taining it. The present defendants were not before the court, when 
;final judgment was: pronounced in the case wherein the injunction 
,issued, and nothing was decided as to them. 
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Article 304 of the Code of Practice relative to injunctions applies only 
to injunctions which arrest a judgment. 

Actions upon bonds are not prescribed in three years. 

D. H. Sheppard vs. J. H. Sheene et al., 816. 

18. Plaintiff obtained against defendant judgments which became final. 
Defendant provided for the payment thereof by levying a tax. But 
the city officers refuse to collect it. Proceeding by motion, plaintiff 
obtained an order upon the administrator of finances to collect the 
same. No exception was taken to this mode of proceeding. The 
answer sets up many defenses which might have been, but were not, 
urged to the original suits. They can not be considered now, be- 
cause the judgments have become final. Plaintiff's action is justi- 
fied by article 2450 of the Revised Statutes. ; 

Jones vs. City of Shreveport, 835. 

19. The petition alleges that the plaintiffs resided in the city of New 
Orleans, without saying in the State of Louisiana. If the judge a 
quo erred, it was in sustaining the exception on this point. The 
amendment was properly allowed instanter and without service. 
Courts will not exact the performance of vain things. The service 
of the amended petition would have been a useless formality. 

John Chajfe, Brother & Son vs. Thornton, Edwards & Robinson, 
837. 

20. Defendants have objected to the filing of plaintiffs’ amended peti- 
tion on the ground that it came too late and it altered the substance. 
of the demand. The objection is not well founded. The amend- 
ment was made before the trial, and it does not appear to be such 
a change in the character of the demand as is contemplated by the: 
Code. 

Unless the plaintiffs were notified of the proceedings in bankruptcy,. 
they were not parties to them and were not bound thereby. The: 
only thing which has the appearance of notice is the schedule and 
publication which are filed by the bankrupt. But this is not suffi- 
cient. The parties in interest must be notified, and of this fact. 
there is no evidence inthe record. | 

J. B. Pickett et al. vs. J. A. Haynes et al, 844. 

22. After hearing the parties the court below rendered final judgment 
rendering peremptory the mandamus permitting relator to examine- 

* the books, papers, and affairs of the bank, but giving no permission 
for the appointment of experts to aid him. Subsequently the court. 
made an ex parte order appointing two experts to aid relator. 

The court a qua erred in granting this supplemental order. It was not: 
at the time in the power of the court to re-open the case and make 
this order, The judgment had been signed ten days previously, 








PRACTICE—Continued. 


disposing finally of the mandamus case, and there was no suit 
pending in which the order in question could be granted. 
State ex rel. F. C. Mahan vs. Accommodation Bank of Louisiana, 
874. 

23. It is not necessary that the parish judge, acting in the absence of 
the district judge, should have caused to be taken a rule to show 
cause before issuing the injunction prayed for. There is nothing in 
the law upon this subject which requires the judge to do this. The 
amount of the bond to be given is such as the court may determine. 
This is a matter of discretion with the judge, which this court is not 
to interfere with. 

State ex rel. John A. Dardenne vs. Judge of the Fifth Judicial 
District Court, Parish of Iberville, 889. 


Sree Sares, No. 1—Succession of Haggerty, 87. 

See Crrartion, No. 1—Anne Castell vs. Thomas Castell, 91. 

SrEE Courts, No, 1—State vs. Williams, 310. 

SEE SuHeEriFF, No. 1—Roos & Co. vs. Merchants’ Mutual Insurance 
Company, 319. 

SEE Juries, No. 2— Widow Cormier vs. Soye et al., 543. 

SEE Sares, No. 10—Aymar vs. Delmas & Halley, 582. 

See Jurispiction, No. 17—Mossy vs. Gordy, Sheriff, 585. 


Sere Succession, No. 15—Cavaroc et al. vs. Fournet, Administrator, 
587. ’ 

SEE SHERIFF, No. 2—Buckner vs. Gordy, 619. 

SEE Succession, No. 17—Durand vs. Delahoussaye, 622. 

SEE PaRTNERSHIP, No. 3—Guilbeau vs. Melangon, 627. 

Sree AppgEaL, No. 57—Lahargue vs. Waggaman, Sheriff, 904. 


PRESCRIPTION. 


1. The plea of prescription of one, two, and three years is not applica- 
ble to the account sued upon, which is for the reimbursement of out- 
lay, moneys advanced, provisions furnished, etc., for the use and 
benefit of the defendant by the plaintiff as negoliorum gestor, and 
which can be prescribed only by the term of ten years. 

Charles F. Gaudé vs. Frangois Gaudé, 181, 

. Upon its face, the obligation which is the foundation of the note on 
which the estate of Jabez Tanner is sued was prescribed ‘when the 
note was executed. It purports to have been done for work done 
and money advanced. That portion of the alleged debt which was 
for work done, if plaintiff was a laborer, was prescribed by one year. 
If an overseer, his claim was barred by three years. That portion 
of it which was for money advanced was also barred by three years. 
If the note was given as alleged, in renewal of another note, which 
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could not be paid, and which represented a large sum of money due 
to plaintiff, this second note which is the note sued on, is dated Feb- 
ruary 11, 1867, and this suit was instituted on the twelfth of Novem- 
ber, 1874. Again, prescription has run, and is not interrupted by 
payments said to have been made at different times down to the first 
of January, 1872; these alleged payments appear by indorsements 
on the back of the note. But they are not signed by any one. The 
judge a quo erred in permitting parol evidence to prove their verity. 

It is contended that a clause in a lease offered in evidence is a written 
acknowledgment of the debt sued upon, which takes it out of pre- 
scription. But the lease having been entered into on the thirty-first 
of December, 1868, more than five years had elapsed before the in- 
stitution of this suit. Prescription, therefore, had again been ac- 
quired. 

E. C. Brierly vs. N. H. Johns and Sidney Tanner, Administrators 
of the Estate of Jabez Tanner, 245. 

. The plea of prescription can not avail in this case. It appears that 
the husband of defendant, who was the agert of his wife, acknowl- 
edged the claim by paying a small portion thereof before prescrip- 
tion had accrued. 

L. B. Clarkson vs. Mrs. Marcilla P. Williams, 247. 


. The plaintiff in execution, which is enjoined by Mrs. Bourlon, at- 
tacks on several grounds the validity of the judgment of separation 
between her and her husband. The record shows that more than | 


one year elapsed between the dates of either the judgments of the 
seizing creditor, or of the wife for separation, and the date of this 
proceeding or the date of the seizure enjoined. The plea of prescrip- 
tion of one year filed in this court must prevail. 
Mrs. E. Bourlon, Wife of H. Verges, vs, E, Waggaman, Sheriff, 
et al., 481. 

. The judgment sought to be annulled was rendered in 1873. This 
action to annul was brought in 1875. The time in which it could 
have been attacked had passed. 

James 8S. Robichaud, President Police Jury, vs. Thos. W. Nelson 
et al., 578. 

. This is a petitory action. Prescription is pleaded. Under the facts 
of the case, the titles by which defendant holds are sufficient at 
least to sustain the prescription of ten years, and defendant has 
shown possession in herself and her authors for about thirty years. 

Sophia Martin, Executrizx, et al., Heirs, vs. Frances E. Brashear 

and Husband, 581. 
7. In support of his plea of prescription defendant alleges that the 
payments shown to have been made were in Confederate money, 
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and therefore no payments. But any payment, no matter in what 
currency, is an acknowledgment of the debt, and therefore inter- 
rupts prescription. 

Lastie Dupré vs. Richard H. Lumpkin et al., 584. 


‘8. The prescription of three years is pleaded by defendant against the 
claims on which this suit is based. The plaintiff contends that the 
instruments on which she sues are either promissory notes and 
prescribed in five years or acknowledgments of debt and barred 
only by the prescription of ten years. This is correct, and the evi- 
dence is that both were signed on the same day, November 17, 1868. 
This suit was instituted in April, 1871, which takes both out of the 
prescription sustained by the judge a que who decided that said in- 
struments were receipts for money loaned. 

Eliza Baylies vs. Tarmesia Nash, Administratrixz, 590. 


9. This suit is to collect the balance of an account rendered. The de- 
fense is a general denial and the prescription of three years. The 
accounts were rendered and sent to the defendant when the supplies, 
etc., were furnished, regularly and in the usual way, and the account 
sued upon was sent by the regular vehicles of communication. The 
presumption is that they were received by the defendant. No evi- 
dence was introduced to rebut this presumption. 

A written acknowledgment is not necessary to constitute an account 
stated. An account rendered, unless objected to within a reason- 
able time, is an account closed, compte arrete, from its presumed ap- 
proval. What is a reasonable time will depend upon the relations 
of the parties and the usual course of their business. An account 
closed, un compte arrete, is prescriptible only by the lapse of ten 
years, and the onus was on the defendant to show that any portion 
.of it was not due, which has not been done. 

Darby & Tremoulet et al. vs. Widow Charles Lastrapes, 605. 


“10. The mortgage debt, the payment of which was extended from 1861 
to the tirst of March, 1862, became exigible at that epoch. The 
conditions of that extension were the payment of certain interest 
and of all lawyers’s fees and other necessary expenses that might 
accrue in the event of the plaintiff's having to resort to compulsory 
means to enforce payment of his mortgage debt. Payment not 
‘being made in March, 1862, the plaintiff could have proceeded on 
his mortgage note and also upon his claim of six hundred dollars 
paid by him for attorney's fees and costs. Prescription therefore 
began to run upon the six-hundred-dollar claim from the first of 
March, 1862. The plaintiff instituted this suit on this claim in May, 
1872—more thar ten years having intervened between the time when 
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he might have brought this action and the date at which he did 
bring it. The demand |s barred. 
Ethan Allen vs. Elizabeth Mc Waters, Wife, et al., 609. 
11. The note sued on matured on the first of March, 1860. The proceed- 
ings of the meeting of creditors, of whom plaintiff was one, were 
homologated on the eleventh of June, 1861, and this suit was 
brought on the eighteenth of October, 1873. 

Whether the list of creditors filed’ is regarded as an acknowledgment 
of the debt, or the homologation of the proceedings of the creditors 
as a judgment on the debt (which, however, this court does not), the 
plaintiff's claim would be prescribed, as more than ten years have 
elapsed between the date of the judgment of homologation and the 
day on which the suit was instituted. 

Prescription against a judgment can not be interrupted except by a 
suit to revive. In 1870 the prescription in this case had run since 

. the date of the filing of the list of creditors, and an administrator 
can not create a debt by acknowledging a prescribed claim. 

Prescription runs against all persons unless they are included in some 
exception established by law, and there is no exception in favor of 
creditors of a succession, whether solvent or not. 

Smith vs. Anna A. Palfrey, 615. 


12. This suit is brought upon an account based upon the payment of 
two drafts and the commissions for accepting the same; one of the 
drafts due on the eighth of January, 1861, the other, December, 
1860. The defense is the prescription of three and five years. The 
drawer resided in the State of Mississippi, and the plaintiffs resided 
in New Orleans. 


On the first of May, 1862, the authority of the United States was re- 
established over the city of New Orleans. The State of Mississippi 
continued within the Confederate lines until the close of the civil 
war, and during that time no suits between said parties could have 
been instituted. 

The Supreme Court of the United States has decided that this war 
commenced on the nineteenth of April, 1861, and terminated on the 
second of April, 1866; so that neither the prescription of three years, 
nor of five years, had accrued in March, 1867, when this suit was 
filed. 

Aby & Catchings vs. Brigham, 840. 
13. The plea of prescription of five years is not tenable. The notes 
were all dated January 14, 1867, and payable in one, two, and three 
years from date. Judgment was obtained on the first note on the 
twenty-seventh of March, 1868, and this suit was instituted and 
service was made, on the ninth of January, 1874. The two other 
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notes were due on the fourteenth of January, 1869, and fourteenth 
of January, 1870. As service of this petition was made on the ninth 
of January, 1874, it follows that the suit was instituted and the de- 
fendants cited before the expiration of five years after they fell due. 
The prescription of two years, relied upon by defendants, refers to 
actions in bankruptcy as to matters between those who were parties 
to those proceedings. Plaintiffs not having been made parties to 
the bankrupt proceedings referred to in this case, it follows that they 
are not governed by the law which defendants invoke, and, as said 
plaintiffs were not before the bankrupt court, they are not bound 
by its decree. 
J. B. Pickett et al. vs. J. A. Haynes et al., 844.: 

SEE ConsTITUTION, No. 4—Citizens’ Bank vs. Widow St. Romes, 125. 

SeE MortaaGce, No. 7—M. FE. Burke vs. Miltenberger, 437. 

SrE Crimiat Law, No. 24—State vs. Bennison, 450. 

Sree Turrix, No. 2—Routh vs. Citizens’ Bank, 569. 

SEE Sags, No. 11—Gonsolin vs. Adams & Co., 598. 

SEE JuDGMENT No. 8—St. Germain & Maraist vs.Landry and Wife, 

652. 
Sree MorreaGce, No. 9—McDaniel vs. Lalanne, 661. 


SEE RETURNING Boarp, No. 1—State ex rel. Moncure vs. Dubuclet, 
698. . 


SEE Succession, No. 22—Leonard vs. Smith, 810. 
SEE Practice, No. 17—Sheppard vs. Sheene, 816. 


PRIVILEGE. 


1. The property seized in this case is shown to belong to the interven- 
ors, Cavaroc & Son, and is exempt from the lessor’s privilege un- 
der article 2708, Revised Civil Code. 

The contract between the intervenors and defendants and the evidence 
in the record show this property to be of the kind designated in 
said article 2708—merchandise sent to the establishment of defend- 
ants to be “made up” or manufactured for intervenors, and which 
was actually manufactured and to be sold for their account either by 
themselves or defendants. By a special stipulation in the contract 
it was to be exempt from storage; while it is shown that intervenors 
are not, in any contingency, indebted to defendants under their con- 
tract. , 

Under such circumstances, the property of the intervenors, which has 
been sold by consent, can not be held liable to the privilege existing 
against defendants in favor of their lessor, the plaintiff. 

John Coleman vs. Fairbanks & Gilman, C. Cavaroc & Son, Inter- 
venors, 93. 





1124 








PRIVILEGE—Continued. 

2. In this suit in injunction there is no evidence that Peterman recorded 
this claim as builder and mechanic, and if the judgment which he ob- 
ttained in February, 1868, upon being recorded, operated as a privi- 
‘lege on the house seized, it was lost by permitting said house to be 
-sold without a separate appraisement. No claim is urged by virtue 
-of a judicial mortgage on the whole property resulting from record- 
‘ing Peterman’s judgment, the execution being directed against the 

building only. 

"The defendant seems to rely on the acknowledgment of the claim by 
Hoy and his partial payment of the judgment as sufficient to pre- 
-serve defendant’s rights and make the dwelling responsible, This 
may be good cause to defeat Hoy’s demand for reclamation, but will 
not fix a privilege on the property. Privileges are ereated by law, 
and do not arise from agreement or acknowledgment of parties. 

Joseph Hoy, Tutor, and Norton and Will Steven, Assignees, vs. J. 
J. Peterman and Sheriff, 289. 

. The law declares that the act or other evidence of debt must be re- 
corded on the day that the contract was entered into in order to give 
such privilege a preference over creditors who have acquired a mort- 
gage. The impossibility, as alleged, of registering the particular 
contract in this case can not vary the law or its interpretation as 
fixed by the established jurisprudence of the State. 

Executors of John Bird vs. Angelina A. Lobdell. Ocean Saw Mill, 
Third Opponent, 305. 

4, The only question to be decided in this case is, whether the privilege 
and mortgage given by the act entitled “an act to provide for levee- 
ing, draining, and reclaiming swamp lands in certain portions of 
New Orleans,” etc., adopted in 1858, is superior to the rights of the 
State and municipal corporation on a certain piece of property 
bought by plaintiff in rule. The question must be answered nega- 
tively. . 

The charter of the city adopted in 1870 declares the privilege in favor 
of the city for its taxes shall exist “until fully paid, and shall be paid 
in preference to all mortgages and incumbrances other than taxes 
-due to the State.” The same rank is given to city taxes in the act of 
1872, section eleven, page 126. 

In the Matter of the Drainage Commissioners of the First Drain- 
age District praying for the Homologation of the Assessment 
Roll. On Rule to erase Mortgages and Privileges for Taxes, 
513. 

5. This suit turns on a conflict between a privilege and a mortgage. The 
written contract from which a builder’s privilege is claimed by John- 
son, and which was signed on the twenty-sixth of January, 1874, was 
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recorded on the thirtieth of ‘May, 1875. The conflicting mortgage, | 

granted to one William Héhiry, was dated the thirtieth of August, | 

1875, and recorded onthe next day, the thirty-first of Augusty 1875. | 
On the thirtieth of AtYust, 1875, Johnson, the builder, whose original 

contract for building a certain railroad had been recorded as afore- | 

said on the thirtieth of May, 1875, made out a written statement, to 

the truth and correctness of which he made affidavit. In this written 

act he sets up a claim against the railroad company for extra work 

on their road, not stipulated for in the original contract, and for 

damages, etc., for which privilege is claimed. This sworn statement 

was recorded on the thirty-first of August, 1875. 


The relator can not claim that, because the builder’s privilege resulting 
from the recording of the contract on the thirtieth of May, 1875, was 
not recorded on the same day it was executed, it is therefore null and 
does not take precedence of his mortgage, which was not recorded 
for three months afterward. 


But the written statement of Johnson, the builder, made under oath 
and recorded on the same day the relator’s mortgage was recorded, 
stands on a different footing. In the first place, it is not a detailed 
statement of the amount due as contemplated and required by arti- 
cle 3272 of the Civil Code. In the next place, the recordation of it, 
although made on the same day the mortgage was recorded, has no 
effect against the. rank of the mortgage, for the reason that the in- 
strument or statement from which it is claimed the privilege arises 
was executed the day before it was recorded, whereas article 3274 of 
the Civil Code declares that a privilege “shall confer no preference 
on the creditor who holds it over creditors who have acquired a 
mortgage, unless the act or evidence of the debt is recorded on the 
day the contract was entered into.” 

State ex rel. Charles Prager vs. Recorder of Mortgages and Sam- 
uel Johnson, 534. 

7. The plaintiff was a farmer, having a wife and children, and the corn 
and fodder seized were necessary for the current year. Because he 
could not go on farming on his own responsibility during the year 
following the seizure, in consequence of said seizure, is not a reason 
why he should be regarded as nota farmer. He was a farmer in 
1874, and made the corn and fodder seized in the fall of that year, 
and his occupation at the time of the seizure is the test to determine 
if he be entitled to the exemption. Ray vs. Hayes, 641. 

8. After a careful examination of article 644, C. P., and article 1992, R. 
C. C., it is impossible to conclude that exemption from seizure of 

certain objects or tools for the exercise of a trade or profession can 
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be made to apply to the multifarious machinery and implements 
constituting an extensive factory and requiring the attendance and 
skill of a large number of operatives, such as the establishment 
of the defendants seems to be from the number and character of the 
articles in the list on record. To apply this provision of the law to 
this case would neutralize or paralyze article 3183, R. C. C., which 
declares that “the property of the debtor is the common pledge of 
his creditors,” and would make his property subject to the payment 
of his debts exceptional. Exemption laws should not be extended 
beyond their clear intendment ; such laws, being exceptional, should 
be strictly construed. 
Boston Belting Company vs. Ivens & Co., 695. 

9. The exception to the action of the intervenors was correctly sus- 
tained. The property had, through their instrumentality, been re- 
leased from seizure and removed from the jurisdiction of the court, 
and hence the privilege asserted by them, if it existed, could not be 
enforced. 

Wallace & Co. vs. Thomas R. Burnham. John Chaffe & Sons et al., 
Intervenors, 792. 


10. The main question in this case is, whether the creditor can be allowed 
to sever from the lands the mills thereon existing, in order to seize 
and sell them. The answer must be in the negative. The mills and 
machinery are attached to the realty. It is proved that the boiler is 
incased in rock and mortar, having its fcundation in the soil. 

Eliza Tison vs. R. L. Taniehill, Sheriff, et al. 793. 


11. The plea that the subject of this controversy was a Confederate 
money transaction, which was therefore void, can not be maintained. 
Confederate notes were not the consideration of the obligation. The 
consideration was land. , 

Defendant had the privilege of paying in Confederate money so long 
as there was any Confederate currency to pay with. But that privi- 
lege he lost by not taking advantage of it when it was in his power 
to do so. 

H. M. Hyams vs. M. Baer, 801. 
SEE PartNErRsHIP, No. 1—Thériot vs. Michel, 107. 
SEE Sates, No. 9—Mills vs. Waggaman, Sheriff, et al., 561. 
SEE Novation, No. 2—Phifer vs. Maxwell, 862. 


PROMISSORY NOTES. 


SEE Bits AND Promissory Notes. 
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PROTEST AND NOTICE. 


1. The defendants received the draft sent to them for collection, ac- 
cepted the agency, but failed to have protest made and notice given 
as it was their duty to do. It is shown that at the time the draft 
was presented, the drawees had funds of the drawer in their hands, 
and that the next day they received from him a shipment of cotton. 

It was the duty of defendants, as the agents of plaintiffs, to have 
promptly acted in causing protests to be made and notices given, 
especially to the drawer of the draft, in order to hold him, but by 


their laches the plaintiffs have lost their recourse against him upon 
the draft. 
John G. Neely & Co. vs. T. L. Airey & Co., 123. 


RES JUDICATA. 


1. The accounts of the curator of the interdicted, which were filed and 
homologated previous to the filing of the last tableau, are, accord- 
ing to the provisions of the Civil Code, prima facie correct, but they 
do not form res judicata. 

The accounts are presumed to be correct, unless the contrary be 
shown, but this may be shown on opposition to the final account by 
the accounts themselves or by other testimony, and if these ac- 
counts disclose charges which are evidently illegal or exaggerated, 
this court can notice the fact and correct them. 

Curatorship of Sarah J. Beecroft, Interdicted. Opposition to 
Final Account of the Curator, 824. 

2. The main question in this instance is the one of res judicata. _ 

In the case of Feitel vs, Verneuil it was decided, not only that the 
judgment should be revived, but that C. Verneuil, upon whom cita- 
tion was served in the revival proceedings and who is the plaintiff 
in the present case, was the identical person against whom judg- 
ment was rendered. This question was litigated at the instance of 
Verneuil himself. It was solemnly decided against his pretensions, 
and he took no appeal. With what color of reason then can he 
present himself to the same court a few weeks later and ask that 
precisely the same question should be again litigated between the 
same parties through an application for an injunction against a writ 
of seizure issued against him? This court is bound to assume that 
the first decision was right. Res judicata pro veritate accipitur. 

Chéri Verneuil vs. W. P. Harper, Sheriff, and C. Feitel, 893. 
Sree Community, No. 2—Paul vs. Hoss, 852. 


RETURNING BOARD. 


1. The contesting of an election must necessarily be conducted in con- 
formity with some law authorizing it. If the relator in this case 
proceeds under the act of 1855 this court thinks that its provisions 
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RETURNING BOARD—Continued. 
do not apply to said ¢dse. By that act provision is made for con- 
testations of elettions held for parish and ward officers only, and 
summary proég¢edings are required. This is the only law found in 
our statutes that authorizes courts to go into the business of in- 
quiring itto and determining the qualifications of voters, the cor- 
rection of poll-books, etc., and this law applies specially to the. 
election of parish and ward officers. 

If this act of 1855 applies to the case at bar, which is not admitted, . 
‘all its provisions would apply. Then the prescription of ten days 
would be fatal to the relators’s case, for this suit was not brought 
except after the lapse of more than six months from the time the 
election was held. Besides, from the judgment rendered against 
the relator in the lower court relator could not have appealed. 

If the relator claims that the act of December 18, 1872, establishing 
the Superior District Court of New Orleans, gives that tribunal juris- 
diction to try a contested election for any State office, then, if that 
statute does not prescribe other terms of prescription of actions to 
contest elections and prescribe other formalities of proceeding in 
contested cases, the rules of conducting such cases and the terms of 
prescription defined in the Revised Statutes, articles 1418, 1419, and 
1421 would apply and prove equally fatal to the relator’s case. 

The functions of the Returning Board, so far as relates to the elections 
of November, 1874, ceased when the board completed the investiga- 
tion of the election returns from the various parishes of the State 
‘and made their official report of the results. They were then with- 
out power to take any further action on the subject. It is not in the 
power of a court by mandamus to require the individuals who com- 
posed that board to re-assemble and act in the capacity of a return- 
ing board. Under no circumstances could a mandamus issue re- 
quiring a returning board to do more than perform its duties, if it 
refused to perform them. A court is wholly without power to deter- 
mihe how these duties shall be performed. The mandamus, for these 
reasons, was properly rejected. 

One purpose in organizing the Superior District Court was to have the 
vexed questions of intrusion into office, so frequently arising under 
peculiar political circumstances, as to who held the proper commis- 
sion or authority from conflicting sources, promptly disposed of, and 
to that end the Superior District Court was authorized to entertain 
all proceedings and to try all cases or actions in which the right to 
any office—State, parish, or municipal, is in any way involved. 

The act creating the Returning Board provides that the returns of 
elections thus made and promulgated shall be prima facie evidence 
in all courts of justice and before all civil officers, until set aside 
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RETURNING BOARD—Continued. 


after a contest according to law. The contest then which involves 
the rebuttal of the prima facie evidence of the correctness of the 
returns of the Returning Board and the re-opening of the investiga- 
tion of the election returns in order to determine which of two op- 
posing candidates is entitled to a given office, is a contest to be made 
according to law. If the law-maker has omitted to enact the law 
under which proceedings in such cases are to be conducted, it isa 
casus omissus which the courts can not supply. 

Article ten of the constitution of the State, invoked by the plaintiff, is 
not available. In civil governments, rights are enforced by rules 
and methods having the authority of law, and they can be legally 
enforced in no other way. The high behests of the organic law are 

' not always self-enforcing; the manner in which its commands are to 
be obeyed is often left to be provided by the legislative branch of 
the government. To this branch of the State government the or- 
ganic law delegates the power to provide rules and principles by 
which its provisions are to be made practically useful, and especially 
so when the organic law is silent on the subject. Without such 
prescribed rules established by law, courts have no guide by which 
to proceed in their investigation of litigated questions. 

State ex rel. J. C. Moncure vs. A. Dubuclet, 698. 








SALES. 


1. The court a qua had power to order the sale of succession property, 
and, incidentally, to enforce a compliance with bids made by pur- 
chasers, or to order a resale of the property at the risk and expense 
of the purchasers. The defendant had refused to pay the price of 
the adjudication after a title was tendered to him in open court on 
the return day of the rule. 

The object of the plaintiff in proceeding against the defendant was to 
render final and complete a matter pending and in abeyance in the 
court which had ordered the sale of the property. It was proper for 
him to proceed by rule. By the silence of the defendant, after due 
notice, the plaintiff was entitled to the decree he prayed for. 

Succession of M. R. Haggerty. On Rule against Purchaser to 
comply with Terms of ‘Sale, 87. 





2. It is impossible to perceive any right in plaintiffs to enjoin the execu- 
tion of defendants’ judgments. Plaintiffs were not and never had 
been the owners of the property seized. They were not even mort- 
gage creditors, because they had caused the erasure of their mort- 
gage. But if their mortgage remained upon the property, they 
would not have the right to enjoin the defendants from executing 


their judgments against the owner of said property, because the 
78 
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sale thereof could not injure them. There could be no adjudication 
unless the amount exceeded the amount of the conventional mort- 
gage. If it did, the plaintiffs, in case their mortgage remained, 
could claim the amount due them by intervening, or it would remain 
in the hands of the purchaser subject to their mortgage. The sale 
was not a judicial sale ; it was a voluntary one by the owner. It in 
no manner relieved the property of prior incumbrances, 

Samuel Smith & Co., in Liquidation, vs. Nicholas J. Hoey, Liqui- 

dator, et al., 95. 

3. The plaintiff in this case prayed for an injunction to prevent the 
sheriff and pretended purchaser from disturbing her possession of 
property which she owns, and also prayed to have the deed which he 
effected to defendant, Lacroix, declared null and void. 

The exception that plaintiff can not carry on this suit until she shall 
have tendered the amount of the price paid by the purchaser can not 
be maintained. Besides that there is no evidence in the record that 
the price was paid to the judgment creditor, the principle evoked 
does not apply to a suit like this, which is not an action in revendi- 
cation to recover back property sold and delivered to a third party. 
This is an action to prevent the consummation of an illegal and void 
sale, to stop the sheriff and others from perpetrating a wrong against 
the right of the plaintiff, by dispossessing her of her property ille- 
gally. ‘ 

Anna E. Drouet et al. vs. Francois Lacroia and C. S, Sauvinet, 
Sheriff, 126. 

4. The subject of this controversy is about the effect of the sale of a cer- 
tain piece of property to plaintiff for three hundred dollars, to be paid 
in plantation supplies, with the right of redemption by the defendant 
within the year. At the end of the year, the amount not having 
been paid an extension of another year was given. The plaintiff insti- 
tuted this suit to be declared the owner of the property thus sold 
on redemption, for rent, and also a balance of account. The defend- 
ant answered that the act signed by him was in reality a mortgage 
to secure advances to be made, and the amount had been paid. He 
therefore asked to be declared the owner of said property. 

Whether a mortgage or a sale, with the right of redemption, it ap- 
pears that the amount specified as the consideration of the contract 
was paid to the plaintiff within the extended time, and, no conven- 
tonal imputation having been made by the parties, the law would 
impute it to the advances specified in the contract. 

Henry Newell vs. Daniel Schaffett, 235. 

5. To the rule taken by plaintiffs on the sheriff to show cause why he 
should not be held in contempt, and why he should not obey the 
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order requiring him to sell the personal property of defendant at- 
tached by them, the answer of the sheriff that the property was al- 
ready under seizure and advertised to be sold at the next regular 
sale-day in obedience to a writ of fieri facias in his hands, was suffl- 
cient. 

The first Saturday of each month is the day fixed by law for all sher- 
iff's sales, and this applies also to sales of personal property or- 
dered pending an attachment. 

G. M. Bayly & Pond vs. John Weil. . Rule on D. C. Paul, Sheriff, 
264. 
The property was sold by order of court to pay debts after the ho- 
mologation of the tableau. It was not necessary to provoke the 
appointment of a family meeting and obtain their action to make a 
valid sale of the succession property. 

It has frequently been held that a sale to pay debts may be made for 
less than the appraised value. 

The administratrix and widow in community was a competent pur- 
chaser. 

Furthermore, the sale could not be disturbed, unless the plaintiffs had 
previously returned or offered to return the price of adjudication, 
which has not been done. 

Davidson vs. Martha A, Davidson, 269. 

6. If intervenor’s suit be considered as founded on a sale, there was not 
a delivery so as to preclude the creditors of the vendor from seizing 
the property for their debts; and if it be viewed as a giving in pay- 
ment, it was ineffectual for want of delivery. 

Moss, Wise & Co. vs. Arthiw Johnson, F. O. Minor, Intervenor, 
308. , 

7. The objection that the property in question was adjudicated for less 
than its appraised value on twelve months credit, without having 
been previously offered for cash, can not be sustained. The sale was 
made to pay debts, and the creditors did not require the sale to be 
made for cash. 

It would have been more regular for the court having jurisdiction of 
the succession to order the sale of the land in the parish of Grant 
by the sheriff of said parish. But under the decisions of this court 
a valid sale may be made of land situated in another parish by the 
sheriff of the parish where the succession was opened pursuant to 
the order of court having jurisdiction of the succession. 

The sheriff was bound to obey the order of court, the constitution, and 
the law, in offering the property for sale in lots of from ten to fifty 
acres, and very properly refused to sell the land in block, even for a 
higher price than that which it brought when sold by lots. 
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Defendants’ prayer to have the judgment dissolving the injunction 
sued out by plaintiffs so amended as to allow one hundred dollars 
damages as attorney fees must be granted. 

E. E. Norton and Will Steven, Assignees of Joseph Hoy & Co., in 
Bankruptcy, vs. Citizens’ Bank of Louisiana, 354. 

8. In February, 1874, this court dissolved the injunction, with damages, 
which plaintiff had taken to stop the sale of the undivided half of a 
plantation and movables and crop thereon in the parish of Rapides, 
belonging to plaintiff, and which had been seized by defendant under 
a judgment against plaintiff in injunction. 

In September, 1874, plaintiff sued out this second injunction to arrest 
the sale on several grounds mentioned in her petition. The evident 
object of this second injunction is to obtain the recognition of the 
right of a homestead. As plaintiff did not have this right when the 
seizure was made and when the first injunction was sued out, she 
can not be allowed to claim it now. Besides, the thing seized and 
about to be sold is an incorporeal, the undivided half of a certain 
property, and to this the right of homestead does not attach. 

To the notice of seizure plaintiff appended a written waiver dispensing 
with the necessity of advertisement. This waiver was sufficient, 
notwithstanding the attorney, about the time the second injunction 
was sued out, attempted to withdraw the waiver. 

The objection that defendants are attempting to sell without causing 
the property to be divided into lots of from ten to fifty acres is un- 
founded. As the thing seized is an incorporeal (the undivided half 
of a plantation, movables, and products), it can not be divided into 
lots and sold as a corporeal immovable is required to be sold. 

Furthermore, all these objections come too late. They should have 
been urged when the first injunction was sued out. Plaintiff has 
abused the equitable writ of injunction, for which damages must be 
imposed. 








Maria L. Borron and Husband vs. J. F. Sollibellos, 355. 

. Plaintiff, defendant in the executory proceedings in the case of 
Agelasto vs. Mills, enjoined the sheriff and said Agelasto from ex- 
ecuting a sheriff's deed for the property sold in said suit and putting 
the latter in possession as adjudicatee, on the ground that the bid did 
not exceed the mortgages and privileges resting on said property 
and having preference over the mortgage of the seizing creditor. 

The evidence in the record shows that the mortgage and privileges, 
including the interest and penalties accrued on the taxes, both city 
and State, exceeded the bid of the purchaser by less than two hun- 
dred dollars—the bid being two thousand dollars and the said in- 
cumbrances less than twenty-two hundred dollars. But it is shown 
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that the purchaser, a few days after the sale, paid the city taxes, 
amounting to $675. The question is, can the purchaser avail him- 
self of the sum paid by him to the city, or must the case be decided 
upon the facts as shown to have existed on the day of sale, exhibit- 
ing a deficit of $117 32. 

The certificate of mortgages did not specify the interest and penalties 
on the unpaid taxes, and the amount in said certificate did not ap- 
pear to correspond exactly with the amounts in the statements em- 
braced in the settlement. Yet the law imposed both interest and 
penalties. Under the -circumstances of this case the plaintiff has 
no legal cause to defeat the sale. He is not injured, as the claims 
bearing privilege are extinguished. 

As presented by both parties, the incumbrances as contained in the 
certificate, are less than the bid, and itis only by adding the inter- 
est and penalties that they are made to exceed it. Under sucha 
state of facts, the purchaser is entitled to the benefit of the pay- 
ments made by him, and the sale is a good one as to the debtor in 
execution. 

William Reid Mills vs. Eugene Waggaman, Sheriff, et al., 561. 
10. The judge a quo erred in nonsuiting the plaintiff on the ground that 
the defendants had not been put in default. 

This is not an action for damages arising from the violation of a con- 
tract. It is simply an action to rescind a sale for non-payment of 
the stipulated price and for the use of the property while in the 
hands of the vendees. 

William H. Aymar vs. Delmas & Halley, 582. 
11. The right to dissolve a sale for the non-payment of the price is in- 
dependent of the mortgage or vendor’s privilege. It is conferred 
by the textual provisions of the Code, and this right may be exer- 
cised against the assigns of the vendee, for they could acquire only 
such rights as he had, taking the property cum onere. 

But the record shows that more than ten years had elapsed between 
the date of the maturity of the first installment of the credit por- 
tion of the price and the institution of this suit. Obviously, when 
the buyer failed to pay the first installment of the price, the seller 
might have exercised his right to dissolve the sale for the non-pay- 
ment of the price, and prescription against that right began to run 
from the moment when it might have been enforced. Therefore the 
plea of prescription is fatal. 

M. Gonsoulin vs. John I. Adams & Co., 598. 
The defense is that plaintiff failed to put defendant in possession of 
a material portion of said land for which the notes sued upon were 
given, and that without that part the purchase would not have been 
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made, and the prayer is that the sale be canceled or the price re- 
duced in proportion, which is fixed in the answer at one half the 
whole price. Judgment was rendered on the verdict of a jury for 
the amount claimed, less the value of the land of which defendant 
failed to get possession. Defendant has appealed. 

The verdict and judgment are correct. The defendant made an alter- 
native prayer, and the jury found that the price should be reduced. 
The amount fixed séems just and shown by legal evidence. 

C. T. Cade vs. F. C. Malain, 617. 
13. Defendant excepts to plaintiffs suit to annul a sale, on the ground 
that plaintiff has not tendered or offered to pay to defendant the 
whole of the taxes for which the property was sold, but only her 
pro rata thereof. Plaintiff was not required to tender the whole 
amount of the taxes paid by defendant. Her pro rata share thereof 
was quite sufficient. 

It is not necessary that plaintiff should show title t> all the property 
in a suit to recover her share thereof; besides, this is no cause to dis- 
miss the suit. The question as to the validity or the extent of plain- 
tiff’s title will arise on the merits. 

The fact that defendant held a tax-title did not preclude the succession 
sale of the share of the succession of Moss in the land question. 





A party in possession can not prevent a party holding an adverse title 
from selling it if he desires. Possession is not essential in the con- 
tract of sale. 





The objection that defendant holds a deed from the Auditor, which is 
alleged to be a bar to this petitory action, is manifestly unfounded. 

THe evidence of a title, whatever it may be, can not be a cause to dis- 
miss a petitory action. A trial of the rights of property can not be 
avoided by such a pretext. 

A tax-title, if regular, is prima facie valid, under the present constitu- 
tion; but this will not prevent the owner from showing the invalidity 
thereof. If the sale by the tax-collector was radically defective, as 
alleged by plaintiff, the deed of the Auditor did not give validity to 
it. The case is remanded to be tried on its merits. 


Mrs. Margaret E. Winter and Husband vs. John J. Atkinson, 
650. 


14. It is clear that the marshal could only make a valid title to the con- 
fiscated property embraced in the decree of condemnation, for that 
was all that became vested in the United States, and he could not 
sell property not authorized by the writ put into his hands for execu- 
tion. Plaintiff’s title has never been divested as to the property in 
controversy, and he must recover it with rent, as he claims. 

Thos. J. Semmes vs. Ed. W. Burbank, 694. 
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15. These cases present a contestation in a concurso of creditors over 
the proceeds of sale of a stock of goods sold under legal process by 
the sheriff as the property of Edward Leon Levasseur. They are 
all privileged claims against Edward Leon Levasseur. L. H. Gard- 
ner & Co. excepted to the sale of the stock of goods being made un- 
der process of a different court than that having jurisdiction of their 
attachment suit, and objections were interposed to the legality of 
the sale of personal property under orders of seizure and sale. But 
these parties, L. H. Gardner & Co., claimed the proceeds of the prop- 
erty in the hands of the sheriff, and thereby admitted the legality of 
the sale. There is no error as to the distribution as made by the 
judge a quo. 

F. E. Chanut vs. Levasseur & Co. et al., and Same vs. E. L. Le- 
vasseur, 711. 

16. If the defendant in partition is properly represented, the act of par- 
titioning all the property is an acceptance of the succession, and the 
creditors, if any, will not be injured by the sale, which, if legally 
made, transfers the mortgages that may exist to the proceeds. 

The record shows that the absent heir was properly represented, and 
the proceedings were had contradictorily with such representative. 
The order of sale was not and is not a judgment against the ab- 
sentee, but simply an order directing the auctioneer how to sell prop- 
erty, which a judgment already rendered contradictorily between the 
parties had decreed it was necessary to sell in order to effect the par- 
tition. In assenting to the terms and conditions as the most favor- 
able to the absentee, the curator ad hoc waived no right which he 
was bound to defend. 

-It was not irregular to sell two pieces of property separately which ad- 
joined and had been described together. The evidence is that it was 
advantageous. The terms are legal. 

Objections must be explicitly made, and not in general terms, as appa- 
rent on the face of the record. , 

Chanut vs. Levasseur & Co., 713. 

17. Appellant, who has bought at public auction a lot of ground belong- 
ing to the succession of Richard Condon, having refused to comply 
with his bid after due demand to accept the deed and comply with 
the terms of the sale, the natural tutrix tc > this rule requiring him 
to,take the title and pay the price, or, in default thereof, praying that 
the property be sold at his risk and expense. The court below made 
the rule absolute, and the purchaser, McMahon, has appealed. 

The judge a quo did not err. The only interest the appellant has is to 
require a good title. The property was sold to pay debts by order 
of a court having jurisdiction of the succession. It is well settled 
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that under such circumstances the purchaser gets a good title, all 
incumbrances being transferred from the thing sold to the proceeds, 
which were under control of the court. 

Succession of Richard Condon, 755. 

. This suit is instituted by the executor and the widow in community 
to compel a compliance of the purchaser with the sale of certain 
property, and to recover certain charges and expenses, resulting, as 
alleged, from the refusal of the purchaser. The defense is, that the 
auctioneer and notary refused or failed to furnish said purchaser 
with the titles to the property for examination, and because the 
widow in community did not and would not sign the title tendered. 
He now contends that he was not properly put in default. This plea 
is not’well founded. 

The record shows that the notary tendered him a title similar to the 
one decided to be good in the Davidson suit, except the clause “and, 
with the exception of the usual draining privilege, the property is 
incumbered by no mortgage in the name of said William Silliman,” 
the former proprietor. This was not a ground of objection. 


It has been heretofore held that it was not necessary for the widow to 
sign the act of sale, and there is no force in the objection that the 
auctioneer and notary refused to furnish the titles for examination. 
It is not their duty to do so. 


The judge a quo erred in making the purchaser pay eight per cent in- 
terest on the cash payment. The law imposes only five per cent, 
there being no agreement to pay eight. 


The amount of the taxes paid is sufficiently proved, and by the terms 
of the sale the purchaser was to pay, in addition to his bid, the 
taxes of 1869, and was entitled to the rents and revenues from the 
first of November, 1869. The right to the rents from that date, 
which are allowed to the defendant, implies the obligation to pay the 
taxes subsequently accruing. 

The commission, however, for renting, is not one of the charges to be 
paid by this purchaser. It did not result from any action of his, 
while it was the duty of the executor, for the interest of all parties, 
to rent the property if possible. 

The charge for notary’s fee to put defendant in default was properly 
allowed. 

‘The nature of the case does not authorize the court to make the de- 
fendant pay the attorney’s fee for the plaintiff. The defendant, it is 
true, failed to meet his obligation, and it necessitated a suit to make 
him comply ; but this is the same position of most defendants who 
are sued to comply with their obligations. The demand is not with- 
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in the provision of article 2315 R. C. C. and is not like that made in 
an injunction suit. 
E. T. Merrick, Executor, et al. vs. David B. North, 878. 

To annul a sale for fraud or simulation, the original debtor must be 
a party to the suit only wherethe debt has not been previously li- 
quidated by a judgment. In this case, plaintiffs had obtained a 
judgment against the transferrer of the property in question before 
this suit was brought. 


It is true that plaintiffs contracted with the transferrer anterior to the 


transfer of the property to Ellen Keefe. But it is also true that 
her title appears not to have been recorded, and thus plaintiffs could 
not be charged with notice of the transfer. 


Here a longer time elapsed between the pretended sale and the time 
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when this suit was tried than was necessary to deliver the property, 
and the pretended vendor remained in possession of the property. 
This placed the onus of establishing the bona fides of the transaction 
upon the transferee. There is no evidence of good faith in the 
record. 
Russell & Hall vs. Ellen Keefe, 928. 

The resolutory condition is peculiar to the civil law and does not en- 
ter into a contract made in the State of New York. 


A vendor, even if the sale include the resolutory condition, can not, 


after the goods he has sold have been seized by the sheriff under 
an execution, sequester the goods and divest the sheriff’s possession. 
Lalance Grosjean Manufacturing Company vs. George G. Wolff & 
Levi, 942. 
Ser. Constitution, No. 6—Scholars vs. Hardee, 259. 
Sr Conrract, No. 6—Parish of St. James vs. Hunsaker, 291. 
Sze Jurispiction, No. 10—Choppin vs. Forstall, 303. 
See Huspanp anp Wire, No. 2—Kerwin vs. Hibernia Insurance 
Company, 312. 
See Succession, No. 10—Hawley vs. Heyman, 347. 
See Taxes, No. 3—Graff vs. Moylan, 75. 
See PartnersuiP, No. 3—Guilbeau vs. Melangon, 627. 
Se Action No. 13—School Directors vs. Anderson, 739. 
Sze Notice or Szizure, No. 1—Lapéne & Jacks vs. McCan & Son, 
749. 
Sze Succession, No. 21—Morgan vs. Locke, 806. 
Sree SuHerirr, No. 3—Morgan vs. Richmond, 838. 
Sree EmpLoyers AND EmpLoyess, No. 6—Baird vs. Brown, 842. 


SEIZURE. 


1. 


The court a qua erred in dissolving with damages the injunction 
taken by plaintiff to prevent the sale of a certain painting, the own- 
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ership of which he claimed, and which was seized as belonging to 
the artist, T. S. Moise, at the suit of defendant in injunction. 

The pretext that it is only the interest of Moise in the property which 
was seized, and that if he had no interest, nothing was seized and no 
injury could result to the plaintiff, is unsound. 

Paul Poincy vs. Mrs. V. C. Burke et al., 673. 
2. The defendant has caused certain mortgaged property to be seized 
by virtue of a judgment and advertised to be sold by the sheriff. 
The Citizens’ Bank, holding a prior mortgage on said property, en- 
joined the sale. 

It is not seen how the interests.of the bank could be affected by these 
proceedings. It is clear that the mortgage creditor has the right to 
have the mortgaged property sold. It is also clear that no sale 
thereof, no matter how made, could affect the bank’s mortgage, un- 
less the bank consented thereto. 

The bank has the right to cause the property upon which its mortgage 
rests to be sold, in whose hands soever it may be found, and nothing 
which the seizing creditor could do, unless with the bank’s consent, 
could affect its rights. 

As to the objection that the property is to be sold in lots of from ten 
to fifty acres, the reply is that under the present constitution it could 
be sold in no other way. It may be that the constitution does not 
affect the rights of the bank, as the bank’s mortgage was upon it 
before the constitution was adopted, but the result of this is simply 
that the bank’s mortgage, or its rights thereunder, remain undivested 
and undisturbed by the sale which the plaintiff, through the sheriff, 
seeks to make. Upon this point, however, this court expresses no 
opinion. 

Citizens’ Bank of Louisiana vs. G. M. Bailey and Sheriff, 771. 
3. The main question in this case is, whether the creditor can be allowed 
to sever from the lands the mills thereon existing, in order to seize 
and sell them. The answer must be in the negative. The mills and 
machinery are Attached to the realty. It is proved that the boiler is 
incased in rock and mortar, having its foundation in the soil. 
Eliza Tison vs. R. L. Taniehill, Sheriff, et al., 793. 
Sree Brits anp Promissory Notes, No. 2—Pleasants & Sons vs. 
Kemp, 124. 
Sree Leasz, No. 5—Porche vs. Mrs. Bodin et al., 761. 
Sree Community, No. 2—Paul vs. Hoss, 852. 


SEQUESTRATION. 


1. In this case it was manifestly the intention of the parties to the 
agreement that the proceeds of the property sequestered should 
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remain on deposit until the controversy then pending should be de- 
termiried, and that the money should be paid to the party winning. 
The sequestration having been dissolved, the property must be re- 
turned to the possession of the party from whom it was taken—that 
is, the intervenors. 
Edward J. Gay & Co. vs. Eaton & Barstow. S. Cranwill, Assignee 
of Defendants. John B. Behm et al., Intervenors, 1. 

2. This suit is instituted and a writ of sequestration taken against the 
Louisiana National Bank et al. by plaintiff as holder of a large num- 
ber of interest coupons detached from certain bonds of the city of 
New Orleans, said plaintiff claiming to be the owner of certain funds 
deposited by the city in said bank to the credit of the holders of the 
bonds, and averring an apprehension that the defendant bank 
would part with or dispose of the same during the pendency of the 
suit. 

The evidence shows that the Louisiana National Bank is not the fiscal 
agent of the city, and that the funds claimed and sought to be se- 
questered are deposited by the city to the credit of the interest 
funds, and to be checked on as such, to pay the interest coupons, 
which fact does not, in the opinion of the court, vest the title to the 
said funds in the holders of the coupons, and hence said holders 
can not properly sequester the same as owners. 

If there is good ground to fear that the city will divert the funds 
from the purpose for which they are collected and deposited, there 
is a remedy to prevent it, but it is not by sequestration. 

The defendant bank being the depositary of the city, which is an in- 
dividual depositor of said bank, the writ of sequestration can not 
properly issue against the bank on a claim against the city. In any 
view of the facts of this case and the relations between the city and 
the defendant bank, the writ of sequestration is not the remedy of 
the plaintiff, and the writ was correctly set aside by the court 
below. 








Southern Bank vs. Louisiana National Bank, 97. 
SHERIFF. 


1. This case is decided in accordance with the settled doctrine laid 
down in the cases of Raboteau vs. Valeton, 11 R. p. 218 (221); Simp- 
son vs. Allain, 7 R. 500; and Matta vs. Thomas, 21 An. 58. In Rabo- 
teau vs. Valeton this court said: “It seems to us clear that the 
proceedings to be had under the law of 1839 are the necessary con- 
sequences of the placing of a writ of fieri facias in the hands of the 
sheriff, and that the property and effects or the sum of money 
found in the possession of the garnishees as belonging to the de- 
fendant, and which are to be delivered up to the sheriff, can not be 
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levied on unless said sheriff has in his hands a writ of execution, 
from which he derives his authority to act, and to the satisfaction of 
which the property levied on or the money received is to be 
applied.” 
A, Roos & Co., L. B. Cain, Subrogated, vs. Merchants’ Mutual In- 
surance Company. John Cockrem and W. Halsey, Receivers, 
319. R 
2. This is a rule taken by Buckner on the sheriff of St. Mary to show 
cause why he should not pay to the plaintiff in the rule a certain 
sum which is the proceeds of the sale of one undivided half of cer- 
tain mortgaged property, after paying its proportion of the costs 
and taxes and the whole debt due the first-mortgage creditor. 

The sheriff had no right to make this disposition of the surplus in his 
hands. The debtor, at least, should have been made a party to the 
rule, if a rule were authorized in this case. This is made more 
manifest by the motion of the plaintiff to dismiss the appeal on the 
ground that the sheriff, being a mere stakeholder, had no right to 
appeal, and yet he alone is a party defendant in these proceedings. 
The case is remanded. 

H. S. Buckner vs. M. T, Gordy, Sheriff. Rule to show Cause in 
the Matter, 619. 

. A.few days after the bond, of which the ownership is in controversy, 
and which was executed in favor of Cox for property purchased at 
sheriff's sale, Cox sold and transferred said bond to plaintiff by a 
written act, to the knowledge of the sheriff, who was a witness to it. 
The sheriff was the depositary of Cox, and when Cox transferred 
the bond and notified the sheriff thereof, said sheriff held the bond 
for plaintiff, the transferee, from whom he received instructions in 
regard to said bond. There was constructive delivery, if not actual 
delivery, of the bond. 

D. C. Morgan vs. W. L. Richmond, Sheriff, et al., 838. 
See Sass, No. 5—Bayly & Pond vs. Weil, 264. 
SEE Community, No. 2—Paul vs. Hoss, 852. 
SEE Sates, No. 20—Lalance Grosjean Manufacturing Company vs. 
Wolf & Levy, 942. 





SLANDER. 


1. In claims for damages in consequence of a malicious prosecution it 
is a fundamental principle of law in reference to such actions, that 
the prosecution complained of should be shown destitute of a prob- 
able cause. What will or will not amount to a probable cause will 
depend on the circumstances of each particular case. 

In the case at bar the defendants were not the aggressors. They dis- 
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charged the plaintiff, a car-driver in their service, for a violation of 
his contract, and said that he had appropriated fares to himself. 
Under the circumstances of the case, as shown by the evidence in 
the record, the plaintiff put himself in the position of having the 
charge made against him, and he can not hold the defendants liable 
for a malicious intent toward him, when the defense which they set 
up to his action against them was founded on his own act, There- 
fore the claim of plaintiff for damages on the ground of his having 
been maliciously and unjustly slandered can not be maintained. 
Richard Hewitt vs. the New Orleans and Carrollton Railroad 
Company, 685. 
SLAUGHTER-HOUSE COMPANY. 


See Corporation, No. 4—Berthin vs. Crescent City Live-Stock- 
Landing and Slaughter-House Company, 210. 


STOCKHOLDER. 


1. At the time the plaintiff became a stockholder in said corporation, 
in January, 1871, the club existed with the exclusive rights and priv- 
ileges of which he complains, and he attended the various meetings 
of the stockholders thereafter, especially that of May 2, 1872, at 
which he voted for the amendment of the charter increasing the 


shares to fifteen hundred dollars; and, furthermore, in conformity 
to the rules of the club, he made formal application to become a 
member of said club, to the formation and action of which he now 
objects, but admission was refused. He must be held to have pur- 
chased with reference to the rules and conditions existing at the 
time by the charter and by-laws, and he is bound by the action of 
the club upon his application for membership. 

Plaintiff is not denied any rights to which he is entitled as stockhold- 
er. The distinctions of which he complains were established by the 
charter, and he does not show any violation of the provisions of the 
charter and by-laws to his prejudice. Hence, he has not shown any 
legal ground for the injunction obtained. 

Dave C. Johnson vs. La Variceté Association, 421. 
Sree Corporation, No. 3—State ex rel. Martin vs. Bienville Oil- 
Works Company, 204. 


SUCCESSION. 


1. The husband of plaintiff died in November, 1859.. She married a 
second time in 1861, and was silent and inactive up to December, 
1871, as to her own and her child’s rights against the surviving 
partner, the defendant in this case, except in her tacit and active 

. ratification of the liquidation of the said partnership, and receiving 
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the share reported to be due to the succession of the deceased 
partner. 

It is not seen how the interests of the surviving minor (one having 
died after the father) have been injured by the defendant’s payment 
to the widow, without requiring her to qualify as natural tutrix be- 
fore doing so, as she did not have to give a bond; and qualifying as 
tutrix would not, as to him, have made the payment any more se- 
cure to the minor, who, in any event, would have a mortgage. 

Under such circumstances and after such a lapse of time, the defend- - 
ant should not be made liable to pay twice what he seems to have 
paid in good faith and in an amicable manner, apparently to the 
satisfaction of the widow and mother, and should not be held re- 
sponsible for her failure to qualify as natural tutrix until in 1871, 
just before the institution of this suit. 

The payment to plaintiff was good as to her own rights as widow in 
community and heir to the deceased minor, and it should also be 
held good as to the surviving minor. 

Mrs. C. Ryan et al. vs. Carl Kohn, 100. 

. The only question in this case is one of law, and it is whether the 
tolls received from Schonburg’s ferry across the Lafourche at Don- 
aldsonville, since his death, are liable for the payment of his debt 
to opponents. 

The funds in the hands of the administrator arising from the earnings 
of the ferry, belonging to the estate of the deceased, are certainly 
liable for his debts. 

Succession of Marx Schonburg. Opposition of Schneider & Zu- 
berbier, 137. 

3. The succession being insolvent, the amount charged for funeral ex- 
penses should have been reduced to two hundred dollars (C. C. 3194), 
this being the largest amount which the court below was authorized 
to allow. 

Opponents’ claim that in the judicial proceeding which preceded the 
sheriff’s sale in favor of Rochereau & Co., creditors of the succes- 
sion, fees and costs were allowed which were not legal, and that 
Rochereau & Co. should be held responsible for the excess, is not 
well founded. The costs were not charged by them, neither did 
they recover them. Therefore they are not answerable for the 
same. 

The opponents’ further objection that said claims were granted a priv- 
ilege, can not be allowed. Rochereau & Co. are only placed on the 
tableau as mortgage creditors. There is no error in this, as their 
rights are established by a judgment duly recorded. 

The claim of the executrix, who placed herself on the tableau for a 
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certain sum therein mentioned, by virtue of a judgment in her favor 
in a suit for separation of property instituted against her husband, 
which judgment was duly recorded and published, must be rejected. 
This judgment has never been executed, and no attempt has been 
made to execute it. The judgment is null, not only as to creditors, 
but between the parties themselves. There is no force in the posi- 
tion that this objection can not be heard except ina direct action 
to annul the judgment, because there is no need to resort to an ac- 
tion to annul a judgment which the law itself annuls. 

The plea of the one-year prescription can not apply to the opposition. 
Opponents are not seeking to annul a judgment. They simply say 
that the judgment set up against them is null and void, even be- 
tween the parties, and therefore can not be opposed to them. 

The opposition to the account of the executrix, on the ground that 
there are assets of the succession which have not been inventoried, 
and which the executrix should be charged with, is premature, and 
must be dismissed as a case of nonsuit. When she files her final 
tableau these matters may be inquired into. 

Succession of A. Constant Hearing. On Opposition to the Ac- 
count of Executrix, 149. 

4. As the account of the administrator was homologated without any 
proof reduced to writing or otherwise, except as to the creditor 
who opposed it, the judgment, except as to said opponent, can not 
be maintained. 

In this case the surviving widow and universal legatee alleges in her 
petition that the deceased left three minor children, to whom the 
law, of course, reserved two thirds of the succession; yet, without 
demanding of them the possession or making them in any manner 
parties to the proceeding, this universal legatee obtained an ex 
parte order, sending her into “possession of all the property be- 
queathed to her by her late husband.” 

In the face of the positive provision of article 1607, Revised Code, 
which is the law applicable to this case, the universal legatee gets 
an ex parte order sending her into possession of the whole succes- 
sion, notwithstanding, by operation of law, the heirs are seized of 
all the effects, have accepted the succession with benefit of inven- 
tory, and the “universal legatee is bound to demand of them the 

delivery of the effects.” 

Under article 1670, Revised Code, the heirs can, at any time, take the 
seizin, etc. Here, however, the forced heirs of the deceased, to whom 
is reserved two thirds of the succession, have made no application 
whatever. It is only the universal legatee, entitled to merely one 
third of the estate, and not confirmed by any order as natural tu- 
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trix of her minor children, nor having qualified as such, who has. 
obtained an ex parte order to be put in possession. She certainly 
was not entitled to said order. 





Under article 1607, Revised Code, the forced heirs “ were seized of 
right by the death of their father of all the effects of the succession, 
and the universal legatee is bound to demand of them the delivery 
of the effects.” This has not been done. Hence the order sending 
the universal legatee into possession was improvidently issued. 


The executrix, by virtue of her office, owed duties to the creditors and 
also to the forced heirs of the deceased which this court will not 
permit her to disregard in acting for her personal interest and to 
their prejudice. The creditor who thought himself wronged by her 
tableau of homologation had the right to take this appeal. 


This case falls clearly within the express provision of article 1607, and 
the universal legatee has not complied with the requirement 
thereof. 

Succession of Francois Bellocq, 154. 

5. This succession was not administered as a vacant one, and whatever 
doubts may have existed at some time in regard to the right to sell 
for cash succession property to pay debts for less than the appraisal 
thereof they should now be regarded as settled by the repeated de- 
cisions of this court. Under the jurisprudence of this State, at 
least, this principle has become a rule of property which should not 
be disturbed. 

Succession of Bernard Stoltz. On Appeal from Judgment can- 
celing Mortgages, 175. 

6. Here the given name of the deceased in the suit of the city of New 
Orleans vs. the estate of Samuel Stewart is mentioned, and the con- 
stitution itself, as well as the statutory law, contemplates that a 
“succession” may be a plaintiff or defendant. This word “ estate” 
is synonymous with “succession.” This disposes of the objection 
that there was no defendant before the court, the notice having been 
published according to law. 


This suit not being probate is not embraced in the provisions of sec- 
tion seven of act No. 73 of 1872, nor in the clause in act No. 2 of 
1873, on this subject, in relation to section five of act No. 2 of the 
special session of 1870. 


But, if it be conceded that section seven of_act No. 73 of 1872 is still 
in force, the jurisdiction of tax suits against successions given by it 
to the Second District Court is merely concurrent, and not exclusive. 
This disposes of the objection that the judgment appealed from did 








SUCCESSION—Continued. 
not order the taxes to be paid in due course of administration. This 
requirement of the law applies to probate matters. 

City of New Orleans vs. Estate of Samuel Stewart, 180. 

7. The court a qua decided properly in requiring the balance due on 
the note of Elliot, after exhausting the mortgage given to secure it, 
to be deducted from the mass of the estate before the partition. It 
was a debt of the deceased. The consideration thereof is immate- 
rial. Mrs. Elliot must contribute to pay it, because the statute of 
Mississippi “ gives her one-half of the personal estate after paying 
the debts of the deceased.” 


The assets having been placed in bank by order of the court pending 
litigation, the loss thereof occurring by the failure of the bank must 
fall equally upon both the owners of said assets, Mrs. Burke, the 
universal legatee and testamentary executrix of the deceased, and 
Mrs. Elliot, his wife. Mrs. Burke was under no obligation to protect 
Mrs. Elliot from loss occurring to funds not under her control. Being 
a half-owner, Mrs. Elliot had as good an opportunity to pursue the 
delinquent bank, or clerk, if they were in fault, as Mrs. Burke. 

The item of five hundred dollars charged by Elliot’s attorney for hav- 
ing, among other services rendered, “entered upon the business of 
securing evidence” for a contemplated suit for separation between 
Elliot and his wife, which was never brought, can not be regarded as 
legitimate. An attorney ought not to recover on such a demand. 
The court below erred in not rejecting this item so far as Mrs. Elliot 
is concerned. - 








Mrs. Elliot does not occupy the position cf heir. The moment the 
death of her husband occurred, she was by the laws of the place of 
their domicile (Mississippi) vested with the ownership of one half of 
the personal estate after paying the debts of the deceased. There- 
fore the judge a quo did not err in deciding that she was not liable to 
contribute to the payment of the attorneys employed by the univer- 
sal legatee and testamentary executrix. There is no more reason 
why Mrs. Elliot should contribute to pay Mrs. Burke’s attorneys 
than the latter should contribute to pay the fees of the attorneys of 


the former. 
Succession of Hampton Elliot, 183. 


8.° This succession was opened in the State of Louisiana and in the 
State of Mississippi, in both of which States the deceased, who re- 
sided in Mississippi, left a large amount of property. In an account 
of her administration, containing a partial tableau of distribution, 
the administratrix charged Mrs. Metcalfe with the amount of two 
drafts drawn in her favor by the deceased and subsequently paid by 

79 
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the administratrix. Mrs. Metcalfe objected to it on several grounds, 
among which, because said two drafts having been donated to her 
by her deceased father in the State of Mississippi, and said gift hav- . 
ing been perfected by delivery in said State, where the donee was 
also domiciled at the time, can not be the object of collation in this 
State, wherefore she prays that the said charge be stricken from the 
account and the amount paid to her. 





In this case the only duty of the administratrix in respect to the drafts 
was to place the item on the account as so much paid or to be paid 
in the course of administration, leaving the question of partition 
and distribution to be settled in other proceedings, if it should not 
be remitted to the State of Mississippi, where the principal succes- 
sion was opened, the one here being ancillary. But as the judgment 
appealed from might be successfully urged as res judicata in any 
future proceeding, it should be amended so as to reserve opponent’s 
right to object to the charge as against her, one of the heirs. The 
questions of partition and collation can be determined at another 
time. 

Succession of John A. Miller. On Opposition of Mrs. M. P. Met- 
calfe to the Account of the Executrix, 316. 


9. Plaintiff sues to annul a judgment against the succession of his 
father. Among other pleas, defendant sets up that of res judicata, 
That plea must prevail. The claim of a creditor of a succession 
established by a judgment obtained against the executor after a con- 
testatio litis*can not afterward be examined at the suit of the heirs, 
but must be classed as a liquidated debt of the succession. 

Frank H. Neal vs. Valentine Faggert et al., 322. 


10. The succession of Benton obtained judgment against the succession 
of Anderson, and two days thereafter, without authority of court 
and on his own responsibility, the administrator of the succession 
of Benton transferred or rather signed a private act transferring said 
judgment to Montgomery & Delony, attorneys at law, who were 
creditors of the succession of Benton for services rendered. Subse- 
quently, Montgomery & Delony took a rule cn the administrator of 
the succession of Anderson, to compel him to sell property and pay 
this debt. 

The administrator of the succession of Benton intervened, alleging 
the invalidity of the transfer he had made, praying to be recognized 
the owner of the transferred judgment, and praying that the ad- 
ministrator of the Anderson succession be compelled to sell property 
and pay it. 

The administrator of the Anderson succession in his reply denied that 











SUCCESSION—Continued. 


the plaintiffs in rule were the legal owners of the judgment, and al- 
leged that it still belonged to the succession of Benton. 

The court a qua correctly decided that the transfer to plaintiffs in rule 
was not valid, and that the judgment against the Anderson succes- 
sion, alleged to be transferred, still remained the property of the 
Benton succession. 

What object the administrator of the Anderson succession can have in 
appealing, other than to obtain a delay in settling the succession, 
can not be perceived ; for he does not deny the indebtedness, and 
the court below agreed with his allegation that the judgment against 
the succession he represents still belongs to the Benton succes- 
sion. 

It is equally incomprehensible why Levi Prewett, an alleged creditor 
of the Benton succession, and an intervenor in this suit, seeks relief 
by appeal from the judgment in favor of that succession, which is 
looking to the recovery of funds to be distributed among the credit- 
ors thereof, of which he is one. The administrator of the Benton 
succession is the common agent of all the creditors, Levi Prewett 
included, who is therefore without interest in this litigation. 


As to Montgomery & Delony, the pretended transferees of the judg- 


ment, from their admission in the record and from the private act of 
transfer made by the administrator without authority of court, it 
clearly follows that they have no semblance of title to said judg- 
ment. Upon their own showing they are not entitled to relief. 
Succession of Amy Anderson. On Rule for Sale of Property, 
335. 

. Two questions are to be examined in this instance: First, is the de- 
cree of the parish court rendered on the twenty-eighth of Novem- 
ber, 1868, ordering the sale of the plantation called Quantico, to be 
regarded as an order of seizure and sale ; and, if so, was it legally 
issued ? Second—If nota decree via executiva,is it valid as an order 
of sale rendered upon the application of creditors for the sale of 
property of the estate of Linton, who was the owner of the afore- 
said plantation, to pay thereby debts in pursuance of articles 990 and 
991 of the Code of Practice. 


The prayer of the petition for the sale of the property is, “that the 
lands and improvements described in the act of mortgage be sold at 
public auction for cash, and the proceeds thereof be ratably divided 
among your petitioners.” Then immediately after follows the dec- 
laration that “the petitioners show the court that the deceased, Lin- 
ton, never resided in your parish, that he died during the present 
year, and that his succession is vacant. Wherefore they pray the 
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order of sale as allowed by law, for all other orders, and for general 
relief.” The order rendered by the parish judge was responsive to 
the prayer of the petition. 

It is impossible to regard these proceedings otherwise than as utterly 
null. The succession was wholly unrepresented ; there was no cura- 
tor or administrator appointed to administer it ; no one contradicto- 
rily with whom the creditors could contest and enforce their claims. 
The petitioners, at the same time they prayed for a sale of property 
of the succession to pay their debts, ignored in substance and effect 
the jurisdiction of the tribunal whose authority they invoked to ob- 
tain the payment of their claims. No legal effect can result from 
proceedings so illegally conducted. 

O. K. Hawley, Public Administrator, vs. Abraham Heyman, et al., 
347. 

12. The plaintiff has instituted this suit against her brother individually, 
and also as testamentary executor of their father, as administrator 
of the succession of their mother, and as tutor of a minor heir. 

Third persons, creditors of the succession of Sidney Thezan, de- 
ceased, have appealed from a judgment declaring certain property 
to belong to the community which existed between said Thezan and 
his predeceased wife, recognizing the parties to this suit (two of full 
age and one a minor) to be the sole legitimate heirs of their mother, 
maintaining her in the possession and ownership of her share of 
said community, ordering the defendant, as testamentary executor. 
of his father, to account to them for the revenues of said share, and 
condemning him in said capacity to pay to them (said heirs) a cer- 
tain sum of money, with interest and mortgage and privilege for 
the restitution of the paraphernal funds of the said mother. 


The appellants, having become creditors of the husband after the dis- 
solution of the community by the death of the wife, have no claim 
upon the share of the wife, but have an interest in seeing that the 
property of the husband, their debtor, is made available for their 
debts against it. Any proceedings hetween the parties to this suit, 
touching the property of the wife only, can have no effect upon the 
rights of said creditors upon the property of the husband. As to 
them these parties have the right to demand and obtain possession 
of their mother’s property, but they, the creditors, can properly 
contest any claim that the heirs of the mother may urge upon the 
property of their father, and, although the judgment in this case 
may not be conclusive against them, they have a right to have it 
revised so far as it may, in their opinion, prejudice them. 


If the property described in the petition of plaintiff belonged to the 
community, the husband as usufructuary was entitled to the reve- 
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nues, and consequently there is error in making the testamentary 
executor account to the heirs for the same. As to what properly 
constituted the community, this court has before it the inventory,, 
which must be taken as sufficient for the purposes of this suit be- 
tween the heirs. The appellants have the right to show in the suc- 
cession of their debtor what property belongs to it; and, as to the 
paraphernal rights allowed in the judgment appealed from, this 
court does not think the evidence sufficient, it not appearing in the 
record that the wife’s claim, if proved, was properly recorded. 

Mrs. Marie Emelia Thezan, Wife of E. Dumas, et al., vs. Joseph 

Thezan, Testamentary Executor, et al., 442. 

13. The opponent contends that the general expenses of administration 
should be borne ratably by all the property, whereas they were all 
plaved upon the proceeds of sale of one piece of property mort- 
gaged to opponent. But it is shown by the record that said piece 
of property was the only real estate of the succession that was sold. 
The other real estate was not sold for the reason that there was no 
bid for it. The succession is insolvent. 


Succession of John Youenes, 499. 
14. Mrs. Anna Ledoux, testamentary executrix of Amaron Ledoux, be- 
ing a creditor of the community which existed between the deceased, 


Anais Plantavignes, and her husband, and this succession consist- 
ing only of community property, her claim was properly. placed on 
the account. 

The sureties on the bond of the administrator are shown to be insuffi- 
cient. The rule requiring additional security on the bond of the 
administrator should be made absolute. 

The children of the deceased are her heirs, and they are in no sense 
mortgage creditors of this succession; their mother owed them 
nothing; by succession they succeeded to her rights. Whatever 
claims they have against their father on account of paraphernal 
funds of their mother disposed of by him they can not set up in 
this settlement of the succession of their mother. 

As the heirs have not renounced the community, they can not compete 
with a creditor of community for the funds in question, nor will 
they be permitted to set up in this controversy their mortgage rights 
against their father on account of paraphernal funds due by him to 
their mother. 

As the account filed only includes part of the assets of the succession, 
the court a qua manifestly erred in accepting it as a final account 
and ordering the administrator to be discharged from further duty. 

Succession of Plantevignes, 562. 
14. As heir the opponent took possession of the estate, having been for- 
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mally put in possession by one, at least, of the executors. The suc- 
cession is not only not vacant, but there is no succession to admin- 
ister, the heir thereof having possession of the same. 

Succession of John F. Miller, 573. 

15. There is no want of proper parties in this case. It is not shown that 
there are other parties in interest than those plaintiffs pray to be 
cited. 

If the order for a curator ad hoc is invalid because the party signing 
as judge is not judge, that is no cause to dismiss the suit. A new 
order may be granted by the proper judge. 

One judgment creditor of a succession has an interest to attack the 
validity of the judgment of another creditor, where the funds of the 
succession are not sufficient to pay both. The court below has juris- 
diction to revise the judgment complained of, and plaintiffs have an 
interest to demand the nullity thereof. 

(. Cavaroc et al. vs. Zachary T. Fournet, Administrator, et al., 
587. 

16. It appears from the record that the opponent to the tableau is an 
heir of the deceased whose estate is being administered, and there- 
fore interested in defeating any debts placed on the tableau not due, 
or prescribed. In his opposition he pleaded prescription against 
certain claims placed on the tableau, which on their face appear to 
be prescribed. The administrator and the court seem to have re- 
garded the opposition as a separate suit, in which the opponent was 
a plaintiff, and dismissed his opposition for not prosecuting it. This 
was an error. The opposition was on file in the nature of an answer, 
and if the record showed that any of the objections were valid, the 
court should have considered them. 

Succession of Antoine Romero. Opposition of Severin Romero to 
Tableau filed, 607. 

17. A creditor holding a claim secured by special mortgage on property 
belonging to a vacdnt and apparently insolvent estate, can proceed 
via executiva against said property in satisfaction of his debt. This 
question has long been settled by numerous decisions. It is no 
longer an open question. 

Charles Camille Durand, Administrator, vs. E. Delahoussaye, 
Sheriff, et al., 622. 

18. It is unimportant to the opponents whether certain privileged debts 
be paid or not; if they exist they are properly on the tableau. 

The administrator is only entitled to his commissions on the amount 
collected and to be distributed. 

A judicial sale can not be annulled in a collateral proceeding in which 
the vendee is not a party. 
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The vendee in this instance is protected by the order of the court 
under which the sale was made, even if the ex parte order rescind- 
ing the first order could be construed to forbid the sale absolutely, 
because the vendee had no knowledge of the fact. But the second 
order was conditional, and the administrator complied with the con- 
dition, so that, even if it had been rendered contradictorily with the 
administrator and valid, it would not have had the effect of annul- 
ling the first order. 

It is now well settled that a sale of succession property to pay debts 
may be validly made for less than two thirds of the appraisement. 

The claim of the widow and children of the deceased, who were and 
are in necessitous circumstances, is correctly placed on the tableau 
as a privileged one. They are entitled to the one thousand dollars 
allowed, with a privilege according to law, less the value of the fur- 
niture received by her and such sums as have been collected by her 
while acting as administratrix. 

Succession of Paulin Fontelieu. Opposition to Homologation of 
Tableau, 638. 

20. The proceeding is irregular and inadmissible. It is not regular to 

issue an ex parte order in favor of one or more creditors, without 

notice or proof, for the sheriff to sell property under administration 





to pay said creditors. Proceedings should be taken contradictorily 
with the administratrix, to have property sold to pay all the debts 
of the succession. 


Succession of John P. Spears. Application to séize and sell Prop- 
erty, 804. 

21. Vaughn’s appointment as public administrator was made by a court 
of competent jurisdiction. The validity of his appointment can not 
be inquired into collaterally. 

‘It is immaterial whether the representative of the succession desig- 
nated himself as curator or administrator. The point to be deter- 
mined would be, not the title by which he designated himself, but 
the power which he has to represent the succession. 

The defendants set up title to the property in controversy, which, they 
say, was acquired by them from their father, John Turner, and in 
support of their claim present the following document: “One day 
after date, we, or either of us, promise to pay to John Turner or 
bearer the sum of six thousand two hundred dollars for u tract of 
land known as the Dockey placc, with eight per cent interest from 
date until paid. August 23, 1869. Signed: Jackson Turner, Obadiah 
Turner.” 

This note is certainly no title. It is not an act of sale, and it transfers 
no property. The fact that it was recorded gives to it none of the 
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forms required for the transmission of real estate, nor does it change 
the character of the instrument, which is nothing more than an un- 
conditional obligation to pay a certain sum of money. 

The will of Turner, their pretended vendor, is not evidence of any sale; 
it is not even a donation, for the document expressly says that the 
proceeds of the note aforesaid, when paid, are to be distributed 
equally among all the children. The most that can be said of de- 
fendants’ title is that they, perhaps, hold under a verbal sale. But 
a verbal sale or other disposition of real estate is only proof against 
the vendor or vendee who confesses it when interrogated on oath. 
The document relied on is neither a confession under oath nor an 
answer to interrogatories. It can not, therefore, as to third parties, 
be of any force. 

The succession of Turner being under administration, the heirs in this 
condition of affairs were not competent to make deeds one to the 
other of property belonging to the estate in which they had only a 
residuary interest. 

The payment of the aforesaid note to the administrator of the succes- 
sion did not make their title good, as they claim, because they had 
no title, The payment could not create a title or even complete a 


defective one. 
D. C. Morgan et al. vs. D. T. Locke et al, 806. 


. The question is whether a minor, who was never represented by a 
tutor during his minority, loses any of his rights or property by pre- 
scription, or by a failure to reinscribe his mortgage within ten years 
of its inscription, the mortgage having been given, and the ten years 
having expired, before the term of his minority. It must, however, 
be stated that the succession of the minor’s father was represented 
by an administrator, who was in office when the prescription, if any, 
accrued. 

There is, of course, a difference between a debt and the mortgage 
which is given to secure the payment of that debt. Acknowledg- 
ment of the debt takes it out of prescription; but acknowledging a 
debt does not operate as reinscription of the mortgage which was 
given to secure the payment of the debt. They are substantial and 
distinct acts, each differing from the other, and producing different 
results. Therefore, to keep alive both the debt and the mortgage 
which is on the verge of being prescribed, the debt must be acknowl- 
edged and the mortgage must be reinscribed. 

The position taken by defendant that, as he was a minor and unrepre- 
sented when prescription attached, he is not affected by the fact of 
non-inscription of the mortgage, is not correct, as the facts of the 
case do not bring him within the line of protection which he invokes. 
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The succession of the minor’s father was represented by an adminis- 
trator. It is true the administrator has filed what he calls a final 
account, which has been homologated, but he has not been discharged 
from his trust, and, until discharged, his office continues; so that the 
succession was represented, and the note with regard to which this 
litigation springs was the property of the succession. If the admin- 
istrator has failed to do what was necessary to collect the note and 
secure the mortgage attached to it, he may be responsible for his 
neglect, but his neglect can not deprive others of rights acquired 
even in consequence of his neglect. 

As regards the fact that the mortgage was declared to have been can- 
celed in the books of the mortgage office by the plaintiffs, that fact is 
of no significance. The mortgage would have prescribed without any 
entry having been made relative thereto. It was the lapse of time 
which prescribed it, and not the declaration that it was canceled. 

A, H. Leonard et al. vs. W. 7. Smith et al., 810. 
23. It is a mistake to suppose that the surviving spouse becomes the 
heir of the deceased husband or wife and is seized of his or her 
property by the mere operation of the law. 

Article 949 of the Civil Code declares that natural children and the 
surviving husband or wife, being put into possession of the estate 
left to them, are not considered as having s:1cceeded to the deceased 
from the instant of his death; but they do not the less transmit 
their rights to their heirs, if they die before having made their de- 
mand to be put into possession. The reason is that this sort of 
heirs having only a right of action to cause themselves to be put. 
in possession of successions thus falling to them, this right and this 
action form a part of their succession, which they transfer to their 
heirs. 








Willis vs. Elam and Sheriff, 857. 


See Writ, No. 2—Forstall vs. Forstall and Forstall vs. Choppin et 
al., 197. 

See Taxes, No. 8—Johnson vs. Dunbar, 271. 

See Sates, No. 7—Norton & Steven vs. Citizens’ Bank, 354. 

Sze Jurispicrion, No. 13—Succession of Taylor, 367. 

Sree Executor, No. 1—Hébert vs. Jackson, Sheriff, 377. 

SEE Evipence, No. 11—Mandal vs. Heirs of Mandal, 556. 

See Leaater, No. 1—Succession of Adelaide Breaux, 603. 

Sree Executor, No. 2—Succession of Maria Bowman, 611. 

See Appear, No. 35—Anderson, Administrator, vs. Smith, Adminis- 
trator, 649. 

Sre Sares, No. 16—Chanut vs. Levasseur & Co., 713. 

Sree ApMINISTRATOR No. 9—Cole vs. Heirs of Sarah Reddick, 843. 





1. In this suit against the treasurer of the parish of Rapides and his 
sureties said sureties were not entitled to plead discussion before 
the judgment. Under the statute they can require the principal’s 
property to be sold before theirs can be seized. 


No mortgage is created by the registry of the official bond against the 
security; the mortgage exists only upon the real estate of the princi- 
pal obligor therein. Hence the judgment of the court below recog- 
nizing a mortgage against the property of the sureties is wrong. 

James R. Andrews, President of Police Jury, Parish of Rapides, 
vs. BE. R. Biossat et al., 236. 


2. It is true the amount of a bond is not fixed in the charter of the city 
of Natchitoches. Considering, however, sections five and ten of the 
charter of 1872 (being act ninety-three of that year), there can be no 
doubt the Council had the right to pass the ordinance requiring a 
bond and fixing the amount thereof for the tax-collector. 


Assuming, as defendants contend, that plaintiffs were guilty of laches 
in not requiring the collector to make monthly reports as he was in 
duty bound by an ordinance of the Council, it would not discharge 
the sureties. 


Parol evidence was properly excluded to show the Council had granted 


an extension of time to the collector to make his settlement. Had 
they granted a few months delay to make his settlement, it would 
not have released the sureties. 


The court a qua properly excluded the testimony of a witness as to 
whether the collection of the quarantine-tax was covered by the 
bond of the collector. The responsibilities ef the sureties must be 
determined by the law, and not by the opinion of witnesses. 

The objection that the plaintiffs are not rightfully mayor and coun- 
cilmen of Natchitoches can not be considered in this proceeding. 
They are in office, and their rights thereto are not to be determined 
here. . 

Interest on the judgment against the sureties should be allowed from 
judicial demand. 

Mayor and City Council of Natchitoches vs. W. H. Redmond et al., 
274. 

3. The defendant in rule is not entitled to call in warranty Julius Aroni, 
who, in a separate act, ‘ad agreed to warrant his co-obligor, Thos. 
R. Sutton, from liability on the appeal-bond which they both signed. 
The liability of Sutton on the appeal-bond had been fixed by the re- 
turn of nulla bona on the fieri facias issued by plaintiffs against the 
defendants in execution; and the legal representative of Sutton, 
the surety, had no right to delay the summary proceeding of plain- 
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tiffs in order to enforce the obligation of Aroniin favor of Sutton to 
which plaintiffs were not parties. 

As the ruling of the court in refusing to strike out the call in warranty 
subjected y’aintiffs to unnecessary delay in the enforcement of their 
claim, they . da right to appeal. 

Charles DeGreck & Co. vs. Murphy & Gaines et al., 297. 

4. There being judgment against the plaintiff in injunction alone, and 
there being a failure to collect the judgment from the plaintiff, exe- 
cution was issued against his surety, who now enjoins on the ground 
that he was not condemned by that judgment. The judgment or- 
dered, adjudged, and decreed that the injunction be dissolved with 
ten per cent damages, five hundred dollars attorney’s fees, and costs 
of suit. 

From the fact that the judgment creditor in that suit had insisted on 
having a summary trial of the case, on the ground that it was such 
an injunction as should have been granted without bond, and the 
judge a quo sustained his views, it is fair to suppose that neither the 
judgment creditor nor the judge intended to condemn a surety on 
a bond which they said ought not to have been given. At any rate, 
the judgment does not condemn the surety, and the injunction was 
properly issued. 

Charles L. Frantz vs. E. Waggaman, Sheriff, et al., 514. 

. The whole question respecting the rights of judgment creditors to 
proceed against sureties on appeal-bonds has been lately examined 
by this court in the case of Whann vs. Irwin, precedently reported. 
This case is decided according to the doctrine therein laid down. 

Rhoda E. White vs. Myra Clark Gaines. Louis Schneider and 
Others, Sureties on the Appeal- Bond, 532. 

. The property sequestered and attached was released upon bond. 
Proceedings were taken against the surety. The district judge was 
of opinion that the surety was bound to the amount of the property 
released. In this there was error. The surety was bound for the 
amount of the judgment to the extent of his bond. Now, the judg- 
ment was for $687 30. Therefore the surety should have been con- 
demned to pay, not the value of the property released, but the 
amount of the judgment. Plaintiffs entered a remittitur for the dif- 
ference between the judgment and the amount really due. But this 
was done after the appeal was applied for and the bond given; it came 
too late. The result is that the judgment must be amended. 

Lalanne Brothers vs. McKinney, 642. 

. As to the objection that the sureties did not reside in the parish, it 
was properly overruled. A statute of the State expressly permits a 
person residing in a different parish from that in which the officer is 
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SURETIES—Continued. 
to exercise his functions to be surety on his official bond. There is 
no conflict between this law and article 3042 of the Revised Civil 
Code. State ex rel. Winder, District Attorney, vs. Cahen, 645. 

8. Plaintiff took a rule upon the security on the appeal bond, to show 
cause why he should not respond to the judgment. The objection 
is that the writ of fieri favias was returned before the delays. there- 
for given by law-had expired. 

The return shows that the defendant was absent from the city, and 
that demand had been made on every one, within the reach of the 
sheriff, interested in the judgment, for the satisfaction thereof. 

This rule was regularly taken by the plaintiffs, and notice thereof given 
to the defendant. He appeared by counsel when it was on trial and 
made none of the defenses set up here. He does not show in what 
he was injured. There is no error in the judgment against him. 

A. H. Gale & Co.vs. George W. Doll. Joseph Maristany, Security, 718. 

9. E. C. Palmer, one of the defendants, is sued on the following docu- 
ment, as security for the payment of two notes executed by Van 
Norden: 

“Whereas Mr. W. Van Norden has given his two notes for twenty-five 
hundred dollars each, dated this date, respectively at seven and 
eight months, to his own order and by him indorsed, now, in order 
to secure the holder of these notes and as a guarantee for their pay- 
ment, I hold myself personally responsible to the holder of said 
notes for their prompt payment at maturity. It is understood that 
this agreement is cénfidential between Mr. Johnson Armstrong, rep- 
resenting all parties, and Mr. E. C. Palmer, and is not to be used, 
except in the case of the death of Mr. Palmer or Mr. Armstrong, and 
if used before that contingency is null and void.” 

It is contended that, as the document has been produced in evidence 
against E. C. Palmer before the death of himself or Armstrong, the 
obligation is null. But it is evident. that unless the document could 
be produced in evidence in court, the guarantee could not have been 
proved, as the promise to pay the debt of another can not be proved 
by parol; nor was this guarantee to take effect only at the death of 
one of the parties named, for he bound himself for their prompt 
payment at maturity. The evident intention of all parties was the 
fact that the guarantee that had been given should be kept secret 
from all but the parties and Mr. Armstrong, who was to hold said 
instrument, as the representative of all parties, until the maturity of 
the notes. If Palmer then kept his promise, the obligation would 
be surrendered to him, otherwise it would be used against him. Any 
other construction of this document would make it nugatory. 

W. W. Washburn vs. W. Van Norden et al., 768. 
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10. It was the intention of plaintiffs when depositing a certain amount 
of money in the hands of defendant, to protect him against paying 
a bond on which he had become an obligor. Defendant having the 
money of plaintiffs in hand and having purchased the bond on which 
he was an obligor, his purchase inured to the benefit of his co-obli- 
gors, who had protected him, and is bound to return the surplus 
over the amount of his purchase. He can not speculate thus on his 
co-sureties with their funds. 

D. Davis & Co. vs. 8S. Levy, Jr., 834. 

11. The appeal bond in this instance is for fifteen hundred dollars, and 
the surety swears that he holds and owns two promissory notes 
amounting to fifty-six hundred dollars, given for money loaned by 
him, on which the interest is regularly paid by the makers, and that 
he does not owe any thing. The question is, whether he is a good 
and solvent surety according to the law and jurisprudenco of this 
State. It must be answered in the affirmative. 

The act No. 24 of 1876 amending article 575, C. P., has not made the 
surety insufficient. The change from the previous article is the in- 
sertion of the sentence: “ And having property liable to seizure to 
the amount of the obligation within the State.” 

This court knows of no law and has been referred to none which 
exempts promissory notes from seizure. Hence the surety in this 
case is sufficient. 

State ex rel. Mrs. N. Favre vs. the Judge of the Fifth District 
Court, Parish of Orleans, 884. 
See Action, No. 5—Pradat, Widow Norcross, vs. Legaré, 337. 
SEE ATTACHMENT, No. 4—McCook vs. Willis, 448. 
SEE Bonp (Jupic1aL)—Faust, Brother & Co. vs. Glynn & Wintz, 676 ‘ 
See CommerctaLt Law, No. 5—Newman vs. Kaufman & Co., 866. 


‘TAXES AND TAX COLLECTORS. 


1. This suit is brought against defendants, delinquent taxpayers, after 
the alleged usual publication of notice. The advertisement, under 
the statute, has the effect of a citation duly served, and it should be 
subject to the same rules as the citation of which it is the equiva- 
lent. Notice published to the “ Heirs of St. Romes” was not a legal 
citation to Eugene, Victor, and Ermance de St. Romes, the appel- 
lants. It was too indefinite to amount to a citation to any one. 

City of New Orleans vs. the Heirs of de St. Romes, 17. 

2. The authority of the Governor to remove a tax collector and appoint 
a successor is no longer an open question. 

State ex rel. Attorney General vs. Dumas & Carey, 49. 

3. This is a petitory action. At the adjudication of plaintiff's property, 
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sold for taxes on the second of April, 1870, the constable was with- 
out authority to make the sale, because, on the sixteenth of March 
previous, the City of Jefferson was by statute annexed to the city of 
New Orleans, and a constable of the parish of Jefferson could per- 
form no official duty in the city and parish of Orleans. 


Plaintiff, the owner of the property, was a resident of the city of New 


Orleans, and he was not served with notice of seizure. He was in 
no sense a party to the proceeding whereby the constable attempted 
to make a forced sale of his property. 


The return day of the writ of fieri facias had passed long before the 


sale, and the constable failed to return it and retain a copy as re- 
quired by law. Besides, the whole proceeding seems to be a tissue 


of irregularities. 
George W. Graff vs. John Moylan, 75. 


4, Section sixty-nine of an ordinance of the city of New Orleans en- 


titled “An ordinance to establish the rate of licenses for professions, 
callings, and other business, and for carriages, hacks, drays, and 
other vehicles, for the year 1875,” is the authority relied on by de- 
fendant to levy a license tax on the vehicles owned by plaintiffs sev- 
erally, and for seizing the same for non-payment—which seizure is 
enjoined by said plaintiffs. 


That portion of section sixty-nine which relates to the subject of this 


controversy is in conflict with article 118 of the constitution, as the 
tax for the license is in proportion to the number of vehicles and 
the number of horses used to draw them, and. not upon the business 
or vocation, nor is it upon the value of the property, if it be intended 
as a property tax. 


’ As for the other sums claimed by the city in reconvention, as being 


taxes levied under said ordinance upon the vucation or business of 
the plaintiffs, they amount to only one hundred dollars against each 
plaintiff. This claim, therefore, is not within the jurisdiction of this 
court, the legality of the tax as to that matter not being called in 
question. 

William Cullinan et al. vs. City of New Orleans, 102. 


5. It is proved that lot No. 21, in square No. 217, bounded by Caronde- 


let, St. Charles, St. Joseph, and Julia streets, upon which the taxes 
are claimed, belongs, as stated by defendant, to the Poydras Female 
Orphan Asylum; that the same was leased for fifty years to R. W. 
Montgomery in 1856, and that defendant holds under said lease. 
The lessee is not liable for the taxes. 


City of New Orleans vs. John W. Cannon, 112. 
3. By acts of 1873, section two, page thirty-eight, exclusive jurisdiction 
is given to the Superior District Court of tax suits. 
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There is no force in the plea that the assessment or publication was 
improperly made in the name of Mrs. J. A. Ferguson simply, and 
that the words “estate of” were not added as they should have 
been, considering that the assessment was made after her decease. 
The sole purpose in giving the name at all being to describe or iden- 

| tify the property taxed and the tax assessed, it is evident that the 
addition of the word “ estate” would no more clearly indicate that 
the property taxed is that known as Mrs. Ferguson’s. 

‘ City of New Orleans vs. Mrs. James A. Ferguson, 241. 

7. The law requiring an estimate of the necessary expenditures of the 
parish to be made and published is mandatory. : 

The law which imposes one hundred per cent as damages for wrong- 
fully enjoining the collection of taxes does not apply to assessments 
made under an order of court to pay a judgment against the parish. 

Frank Wilson vs. R. K. Anderson, Tax Collector, 261. 

8. Plaintiff sues the succession of Winder Crouch for nineteen hundred 
dollars, the amount of an internal revenue tax he alleges to have 
paid the United States collector, which was due by the succession, 
and which, as lessee, he alleges he was compelled to pay to prevent 
eviction. 

Plaintiff's suit rests on the allegation that the payment of the sum 

aforesaid inured to the benefit of the succession. But, as the suc- 
cession was insolvent, there was no inheritance or legacy for the 
heirs, and it was not liable to an internal revenue tax in the inven- 
tory thereof. Besides, the tax claimed on the fifty-seven bales of 
cotton had already been paid by the factor, and the succession was 
not liable on account thereof. Therefore the payment of the tax by 

the plaintiff did not inure to the benefit of the succession, as the 
same was not owing by it. 
W. J. 8S. Johnson vs. J. C. Dunbar, Administrator of the Succes- 
sion of Winder Crouch, 271. 

9. In making out the descriptive list for the board of assessors, plain- 
tiff, tax collector, was merely performing a duty pertaining to his 
office, for which the State had provided suitable compensation. In- 
deed, it prohibited him from receiving more than two thousand dol- 
lars, and required him to be paid by the State Treasurer on the 
warrant of the Auditor of Public Accounts. 

That part of the ordinauce of the police jury allowing remuperation 
for a service which was a duty imposed by law on the tax collector 
must be regardrd as a mere gratuity, and it can not be the basis of 
a valid demand against the parish. A police jury has no authority 
to bestow a liberality on any one. 

Plaintiff, however, is entitled to reasonable compensation-for making 
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10. 


11. 


out the parish tax-rolls, but he has failed to prove the value of this 
service. 

B. T. Beauregard vs. Parish of East Baton Rouge, 306. 
This suit is against the parish, a juridical person, and the appellants 
are third persons who claim that they are taxpayers, and therefore 
have an interest. But they have failed to allege or to show that 
they have a pecuniary interest in the suit exceeding five hundred 
dollars, and there is no affidavit showing that they are taxpayers. 
The appeal must be dismissed. 

Widow M. C. Rathbone vs. Parish of St. James, 324. 

B. Weiss mortgaged to plaintiff a lot of ground described in the pe- 
tition. It was forfeited to the State for non-payment of taxes due 
by Weiss. Subsequently it was sold for taxes to defendant. Plain- 
tiff, the mortgage creditor of Weiss, now sues to subject this prop- 
erty in the hands of said purchaser to the payment of the mortgage 
debt, the proceeding being by. an hypothecary action. 


A stock of goods belonging to Weiss was attached by his creditors. 


The tax collector intervened, claiming a privilege for the amount of 
taxes due by Weiss, and obtained judgment for someseven hundred 
dollars, with recognition of privilege superior to that of the seizing 
creditors. The goods were sold on twelve months credit, and the 
bonds or obligations of the purchasers have not been collected. 
This sale was made pending the litigation by order of court on ac- 
count of the perishable nature of the goods attached. 


Although the State had judgment for taxes due by Weiss and was de- 


creed to have a privilege on the goods attached superior to that of 
the seizing creditors, this imposed no obligation on the tax collector 
to sue on the bonds given for the goods sold as aforesaid, nor did it 
impair the right of the State to cause other property of Weiss, the 
delinquent taxpayer, to be seized and sold for taxes due the State. 


The lot in question had been forfeited to the State, and the sale 


12. 


thereof to pay the amount due by the delinquent owner was valid, 
if the forms of law for a forced sale were observed, about which 
there is no controversy. While that sale stands the mortgage of 
Weiss in favor of plaintiff can not be enforced on the property. 
M. Berwin vs. M. Legras, 352. 

Plaintiff refuses to pay her State tax on a house which she owns in 
the city of New Orleans, on the ground that she rents it for the use 
of a public school. 


Plaintiff relies on Mrs. Lefranc’s case. In that case it was shown, not 


only that her house was used for the ‘purposes of education, but 
that she kept the school. Here the plaintiff does not keep the 
school. She owns the property and derives revenue from the rent 
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thereof. There is no reason why she should not pay taxes on such 
property, just as those who rent houses to dry-goods merchants are 
held to pay theirs. 

Caroline Armand and Husband vs. F. E. Dumas, State Tax Col- 

lector, 403. 
The plaintiff is liable for the proportion of taxes on the improve- 
ments made by him on the ground he has leased. 
Thomas B. Lee vs. City of New Orleans, 426. 

By section five of act No. 175 of the acts of 1859 the assistant city 
attorney was entitled to recover five per cent commissions on judg- 
ments when the amounts thereof have been collected and actually 
paid into the treasury. On uncollected judgments for taxes plaintiff 
is not, therefore, entitled to recover the commissions he claims. 


Plaintiff is not entitled to commissions on the bills for city licenses 


collected by the city treasurer subsequent to the first day of Febri- 
ary, 1868, assuming that on that day it became the duty of the city 
treasurer, under the charter of 1856, to turn over to him said bills 
for collection. As plaintiff did not perform any services, he is not 
entitled to remuneration. 

E. Heistand vs. City of New Orleans, 456. 


15. All legislative contracts must be construed most favorably to the 


State, if there is any doubt as to their meaning or interpretation, 
and a party claiming exemption from taxation must come strictly 
within the provisions of the statute granting it. 


Considering the provisions of sections two, three, and eleven of the 


charter, the conclusion is that the exemption from taxation granted 
to the New Orleans, Opelousas, and Great Western Railroad was 
not a transferable right; that the State never intended to confer on 
the grantee the power to convey this right or privilege to another 
corporation or to a natural person. The privileges granted were to 
the person of the grantee. It was never intended to attach to the 
property of the corporation, and to follow it into third hands, when 
sold on execution. 


The franchises of a railroad company can not be alienated without the 


_ consent of the State which granted them. When the State cove- 


nants and agrees that a certain corporation shall administer certain 
franchises, the ordinary judgment creditors of that corporation may 
seize and sell its property, but not the franchises. It is a State pre- 
rogative to put the administration of the franchises into such hands 
as it may choose, and they can not be transferred without the con- 
sent of the State. 


Therefore the sale of 1870 by the ordinary judgment creditors of the 


New Orleans, Opelousas, and Great Western Railroad Company to 
80 
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the plaintiff, Charles Morgan, who had previously bought the first 
division of the road extending from Algiers to Berwick’s Bay, of 
the unfinished division of the same extending from Berwick’s ‘Bay 

- to Opelousas, and the division from Opelousas to the Sabine, upon 
which no work had ever been done, transferred to the purchaser 
whatever property the corporation had embraced within those divis- 
ions; but the person of the corporation and the franchises which 
the State had committed to its hands were not alienated. 

Section nine of the charter of 1853 authorized the corporation to bor- 

‘ row money as might be required for certain purposes and to mort- 
gage the property of the company to accomplish that object, but no 
authority was given to mortgage the franchises. 

In 1856 the State passed a general act authorizing railroad companies 
to mortgage their property and franchises. Until this act was 
passed the franchises of a railroad company in this State could not 
be mortgaged. Otherwise, that act would have been unnecessary. 

Charles Morgan did not acquire the privilege of exemption from tax- 
ation by virtue of the adjudication to him of the first great division 
of the railroad which was granted by the charter to the capital 
stock and other property of said corporation. The obligation un- 
derlying this right of exemption from taxation was an indivisible 
obligation, and the obligation underlying the right of exemption of 
the officers and employees of said corporation from jury duty and 
military duty was also an indivisible obligation. Neither of these 

' ean be broken up at the option of the incorporators and divided 
into as many obligations and rights as they may desire. 

' The right of corporate existence can not be divided up and made ap- 
plicable to the different divisions of a railroad. Nor can the right 
to expropriate property be parceled out among the purchasers of the 
various divisions of a railroad. — 

Several corporations, possessing the rights and franchises stated, can 
not spring into existence by the act of the railroad company in 
mortgaging and selling separate divisions of their road with the 
rights and franchises applicable to each division, because this would 
be the exercise of a prerogative by a creature that belongs exclu- 
sively to the creator. 

Hence the plaintiff did not, by the adjudication under the foreclosure 
’ of the mortgage on the first division of the road with the rights 
and privileges applicable to it, acquire the privilege of exemption 
from taxation, assuming that such privilege was acquirable under a 
mortgage and adjudication of all the franchises and property of the 

‘ New Orleans, Opelousas, and Great Western Railroad Company, 

pursuant to the act of 1856. 
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TAXES AND TAX COLLECTORS—Continued. : 
But, assuming that by the purchase of all the shares of stock or oth- 
erwise the plaintiff stands before the court representing the New 
Orleans, Opelousas, and Great Western Railroad Company, he can 
not claim the exemption from taxation mentioned in the charter, in rn 
view of the fact that the roilroad has not been completed within the 
; limits of the State, although more than twenty years have elapsed 
since the charter was granted. 
The charge that the State, in assessing the taxes now sought to be 
i collected, has violated the obligation of her contract with the New 
‘ Orleans, Opelousas, and Great Western Railroad Company can not 
be maintained. The State never agreed to exempt from taxation 
forever the property of that corporation. 


, The stipulation in the charter was that the capital stock and other 

property of said company “shall be exempt from taxation for ten 

years after the completion of said road within the limits of this 

State.” The consideration of this grant was, of course, the promise 

of the corporation to prosecute to completion the building of the 

railroad. Over twenty years have passed, and nothing of the kind 
has been done, and there is no visible prospect of its completion. 





In the face of such a palpable abandonment of the enterprise and such 
a flagrant breach of contract, it is with bad grace that the defend- 
ant, when taxed on the property described in this suit, complains i 
that the State is impairing its obligations. To permit the corpora- 
tion by its own derelictions to prolong the period of exemption from } 
taxation would be to allow it to take advantage of its own wrong; 
and what the corporation can not do the defendant claiming under 
it can not accomplish. ° 

State of Louisiana vs. Charles Morgan, 482. 


16.3 Registry is necessary to preserve the privilege of taxes. Subsequent 
registry can not fix an incumbrance which did not exist as to third 
persons when their rights were acquired. It is well settled that in 
this State registry is essential to give effect, as to third persons, to 
all mortgages and privileges. 

New Orleans Savings Institution vs. P. W. Leslie, 496. 


17. The sole question in this case is whether, under an ordinance adopt- 
ed November 15, 1865, “for the sale of the right of way on St, 
Charles street and other streets in the city of New Orleans,” and 
under a contract passed in accordance with said ordinance, the city 
is bound to exempt the property owned by defendant from taxa- 
tion. The answer must be in the negative. The city had no author- 

ity to exempt property from taxation. It had no power to defeat 

the command of its creator, the General Assembly, requiring it to 
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levy annually “an equal and uniform tax upon all real and personal 
property in said city.” 
City of New Orleans vs. St. Charles-Street Railroad Company, 
497, 

18. Defendant, William E. Floyd, tax-collector, being sued for a certain 
amount due to the State for taxes collected, claims a credit on ac- 
count of delinquent taxes returned by him as not collected. His 
right to this credit is disputed on the ground that the list of delin- 
quent taxpayers was not furnished to the parish recorder on the 
second Monday of December, 1873, as required by law, and that the 
list is not true. 

The delinquent list was furnished to the recorder on the thirtieth of 
December, 1873. This was a dereliction of duty, but it does not in- 
volve pecuniary responsibility, for the question at last, as between 
the State and the defendant, would not be about the time when the 
delinquent list was filed, but what was the amount he had failed to 
account for. This court can not impose a penalty for the mere de- 
lay in filing a list when the law does not declare what that penalty 
shall be. 

A tax-collector is not responsible for the amount returned on the de- 
linquent tax-roll, upon the obvious principle that he owes only for 
the taxes -+he:has collected. . 

Defendant claims the sum of one hundred and fifty dollars for sales of 
real estate in the collection of taxes. To this he is entitled. The 
sales were made and the titles recorded. The State claims that it 
has the right to determine whether it will approve the same or not. 
If the sales are not accepted, then the taxes are due on the land; 
but the defendant has not received them, and he can only be forced 
to pay what he has collected. If the sales are accepted, then the 
taxes are paid, and the State has them in the shape of land. 

Conipensation can not be pleaded by a tax-collector when sued for 
taxes collected by or chargeable to him. He can only discharge his 
obligation by paying. 

The decision of this court in the case of Hennen vs. New Orleans and 
Carrollton Railroad Company, 20 An., page 544, relied upon in favor 
of Golding, the surety, does not apply to the proceedings in this suit. 
A majority of this court:think that the authority quoted refers to 
and governs proceedings in the courts of this city alone, where by 
rules of court notice of trial is required, and not to proceedings in 
the courts of the country parishes, where notice of trial is not shown 
to be necessary by any rule of court. 

State of Louisiana vs. William E. Floyd, Tax-Collector,and Wil- 
liam Golding, Surety, 553. 
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19. The defendant, an attorney at law, refuses to pay a license tax of 
ten dollars, imposed by the corporation of the town of Vermilion- 

_ ville on each attorney at law practicing his profession within the 
limits of the corporation. 

Corporate bodies can exercise only the powers granted to them. In 
referring to the legislative act incorporating the town of Vermilion- 
ville it is impossible to find any power, express or implied, granted 
to the corporation to impose a license tax of any kind. Therefore 
the judgment rendered against the defendant was erroneous. 

Corporation of Vermilionville vs. C. H. Mouton, 586. 
20. A license-tax is demanded of the defendant, Walker, under act No. 
14 of the acts of 1872. The third clause of the first section of that 
act requires a license-tax of fifty dollars to be paid to the State by 
“ each keeper of a warehouse, cotton, or lumber yard, or other place 
of public storage for hire.” 

It is shown by the evidence that the defendant has the usual append- 
age of all saw-mills doing any considerable amount of business, a 
scope of ground commonly called a lumber-yard, upon which the 
lumber sawed by the mill is stacked or piled in lots or parcels for 
sale, or for delivery of such parcels, where they have been sawed to 
fill bills previously furnished by customers. But itis also shown 

. that the defendant does not keep lumber on storage for hire. 

The construction placed by plaintiff upon the third clause of the first 
section of the act referred to is inadmissible. The expressions em- 
ployed in the connection in which they are placed relatively to each 
other plainly indicate that the warehouse, cotton-yard, or lumber- 
-yard to be subject to the license-tax must be “a place of public 
storage for hire.” 

State of Louisiana vs. J. Walker et al., 636. 

21. Several grounds are set up for the injunction in this case, the most 
important being that there was no legal notice or citation, wherefore 
the payments for taxes relied on by the defendants were null and 
void, inasmuch as the publication directed to Richard Murphy, who 
had been dead for years, was no notice to the minor, Richard James 
Downey, who acquired the property in question from Richard 
Murphy as testamentary heir in 1867. This court decided in accord- 
ance with these views; but on rehearing reversed its former decision 

by reason of the law and evidence being in favor of defendants. 
P. Irwin, Tutor, vs. City of New Orleans and E. Waggaman, 

Sheriff, 670. . 

22. The law prescribes the necessary formalities to recover a tax-judg- 
ment. The advertisement of the tax-bills is sufficient notice. Plain- 
tiff has never sold or disposed of the property. It was assessed in 
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the name in which she acquired it. Her second husband was not a 
necessary party. The proceedings are regular. 

The objection as to the area of the lot is of no importance, at least to 
plaintiff. If the sheriff sells more than -she owns, she will not be 
injured. 

Mrs. E. J. Lavergne vs. City of New Orleans, 677. 

23. This is an injunction suit to restrain an execution obtained on a tax- 
judgment in favor of the city against the defendant. The grounds 
are that the property was not legally or properly assessed; that the 
defendant was not cited; and that the evidence did not authorize the 
judgment. Except as to the alleged want of citation, the objections 
are not grounds for an injunction. The errors should have been 
corrected before the judgment became res judicata. 

But on the trial of the injunction no evidence was adduced to prove a 
want of citation. 

Stoddard Howell vs. City of New Orleans, 681. 

24. This court does not regard the tax or duty complained of in this 
case as embraced within the purview of the clauses of the constitu- 
tion invoked, but only a charge imposed for the services of a 
licensed officer of the State, the obligation to pay which arises from 
the voluntary act of parties employing said officer. The State did 
not require the plaintiffs to sell their property at auction, but re, 
quired them to pay the charge in case they should employ an auc- 
tioneer to make a sale. The plaintiffs, having had recourse to such 
a mode of selling their property as advantageous to themselves, 
have no just cause to complain of the requirement on the part of 
the State. . C, Boyé et al. vs. C. E. Girardey et al., 717. 

25. The decisions of this court seem to have been that the articles cf 
the State constitution contain nothing inconsistent with the law ex- 

- empting home manufactures from municipal licenses. 

_ It has been decided that the general laws exempting from license-tax 
persons engaged in selling articles of their own manufacture manu- 
factured within the State were not repealed or modified by the char- 
ter of the city of New Orleans enacted in 1870. 

But it is correctly contended by the counsel for the city, that since that 
decision was rendered, a law was enacted which repeals the exemp- 
tion of manufacturers from the paymen: of licenses so far as relates 
to the city of New Orleans, to wit: the sixteenth section of act No. 
73 of the acts of 1872, approved the twenty-sixth of April, 1872. 
The objection that this act is unconstitutional because it is not suffi- 
ciently explicit in its purposes as expressed in the title, is not well 
founded. 














City of New Orleans vs. George W. Dunbar & Son, 722. 
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26. The sole ground upon which the Lafayette Insurance Company, de- 
. fendant and appellant, seeks a reversal of the judgment of the court 
a qua is, that it paid one thousand dollars for the year 1875 to the 
State, and that by the statutes of 1871, 1872, and 1874 it is provided 
that the payment of this license by any insurance company should 
be deemed a full acquittance for all taxes imposed by State, parish, 
or municipal authority for the year for which said oné thousand dol- 

lars are paid, except taxes on real estate owned by said company. 

To this it is correctly answered that under the constitution of 1868 the 
General Assembly can not commute taxes, because article 118 pro- 
hibits the General Assembly from exempting property from taxation, 
except such as is actually used for school, church, or charitable pur- 
poses, and declares taxation shall be equal and uniform throughout 
the State, and all property shall be taxed in proportion to its value. 

This limitation upon the power of taxation given to the General As- 
sembly precludes the idea of the existence of power to cgmmute 
taxes. 

The capital of an insurance company is its property, and by the con- 
stitution it must be taxed like the property of natural persons, in 
proportion to the value thereof. There can be no discrimination 
among the owners of property. Therefore the portions of the 
statutes relied on by defendant exempting insurance companies from 
taxation are repugnant to article 118 of the constitution and void. 

City of New Orleans vs. Lafayette Insurance Company, 756. 

27. Defendant claimed the right to sell certain medicines under his li- 
cense as a retail merchant withouf getting another license as a drug- 
gist. Itis true that merchant means a dealer in merchandise, which 
general term has a very extended meaning, covering all articles of 
commerce, including medicines, yet it will not be denied that, al- 
though the Legislature requires a license as retail merchant, which 
probably means a retail dealer in any and all kinds of merchandise, 
it can still, from motives of public policy, require a special license of 
certain kinds of dealers, such as peddlers and hawkers, under the 
thirteenth division of the first section of act No. 14 0f 1872, as well 
as of those who deal in certain kinds of merchandise, such as those 
who retail distilled liquors, sell medicines, keep a coffee, soda, or 
fruit stand, and many others. 

The twenty-seventh division of the same section provides that every 
person having more than one shop, store, or other establishment, or 
who shall exercise or follow more than one trade, calling, and busi- 
ness, shall pay the tax on each separately. 

Under the section aforesaid, if a retail merchant were to retail whisky, 
he would be liable to a bar-room-license; if he were to put up a soda 
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fountain, or fruit stand, or open a private market in his store, he 
would be liable for the extra license accordingly; if he were to send 
out goods for sale as a peddler, or if, in connection with the sale of 
clothing, he were to employ a tailor or tailors, and, furnishing the 
cloth, have clothes cut and made to order for sale, in the one case he 
would have to pay an extra license as a peddler or hawker, and in 
the other as a merchant tailor. The same rule will apply to the sale 
of drugs and medicines by a retail merchant, a special license being 
required therefor under the head of druggist. 
State of Louisiana vs. Willis Holmes, 765. 


28. It is correctly contended on behalf of plaintiff that taxes are not 
debts in the ordinary sense of the word, but contributions required 
of the citizens for the support of the government, and without which 
it could not be supported, and they can not be seized, sold, or com- 
pensated. 


Thé true principle is that taxes are contributions to be paid in money, 
unless special provision is made that they are to be paid otherwise. 
Such provision has not been shown in this case. The fact that the 
city council of Shreveport passed special ordinances permitting cer- 
tain parties to settle their taxes with claims or judgments against 
said city, does not.confer such right on all the taxpayers. 


There is no evidence that the city of Shreveport had authorized taxes 
to be paid in evidences of debt against the city, and therefore the de- 
fendants are not entitled even to the right to pay any part of their 
taxes in city warrants, which they have not offered to do. 

City of Shreveport vs. Gregg & Ford, 836. 

29. Until the contrary be proved, this court must presume that the judge 
a quo had sufficient legal evidence before him to sustain the judg- 
ment rendered. While it does not appear from the minutes of evi- 
‘dence in this injunction case that the evidence in thé tax-suit was of- 
fered in evidence, the judgment rendered therein contains this cap- 
tion: - And by further reason of the production and filing in open 
court of the tax-bill or claims due by the defendant to plaintiff, and 
due proof of the publication of same as required by section thirteen 
of act No. 98, approved April 27, 1871, it is ordered,” ete. With this 
in the record before this court it can not be said there was no pub- 
lication, required as citation. 


It has been previously held by this court that the Legislature has the 
power to enlarge the limits of towns and cities, and, having this 
power, they also have with it the power to impose taxes for all the 
purposes of the corporations. The question whether the benefits re- 
sulting from the extension authorize the burden of contributing to 
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the payment of existing debt, is one for the Legislature to deter- 
mine in annexing new territory. 


G. W. Stoner vs. A. Flournoy, Sheriff, et al., 850. 

Sre Succession, No. 6—City of New Orleans vs. Estate of Stewart, 
180. 

See Jurispiction, No. 6—Hyatt vs. Police Jury of the Parish of East 
Feliviana, 233. 

Sre AssEssMENT, No. 1—City of New Orleans vs. Buckner, 414. 

SEE AssEssMENT No. 2—Frost vs. City of New Orleans, 417. 

See Warrants, No. 2—City of New Orleans vs. City Hotel and 
Morse, 423. 

Ser Constitution, No. 9—City of New Orleans vs. St. Patrick’s Hall 
Association, 512. 

SEE PriviLeGE, No. 4—Drainage Commissioners, 513. 

SrE ASSESSMENT AND Assessor, No. 4—Delaroderie vs. Mrs. Hillen 
et al., 537. 

SrE AssESSMENT AND Assessor, No. 5—Kline vs. Parish of Ascen- 
sion, 538. 

See Sates, No. 9—Reid Mills vs. Waggaman, Sheriff, et al., 561. 

See Warrants, No. 4—Hortense Dupérier vs. Police Jury of Iberia, 
613. 

Sre Saugs, No. 13— Winter vs. Atkinson, 650. 

Sre Appear, No. 36—State ex rel. Hollander vs. Judge of the Fourth 
District Court, Parish of Orleans, 724. 


TUTRIX, TUTOR. 


1. The agreement made by the tutrix before she qualified, by which 
she practically gave away a portion of the property of the minor, 
was null. It makes a part of the legislation and the policy of all 
those nations whose laws are derived from the same source as ours 
to stamp as null and void the alienation of the property of persons 


under age, when the forms prescribed by law for their protection 
have not been pursued. 


Why any family meeting should suppose that it was to the advantage 
of the minor to reduce from nine thousand to three thousand dol- 
lars a debt which was secured by a mortgage and vendor’s privilege 
on property shown to have been worth at least five thousand dollars 
cash, it is not easy to imagine. But, whatever may have been their 
motive for the advice, the tutrix did not act on it; on the contrary, 
she caused another family meeting to be convoked, who advised 
against the act. 


The question whether the second family meeting had authority or not 
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to revise the action of the first one is immaterial. If conceded that 
it could not, it is not perceived how that benefits the opponent. 

If the probate court in its discretion saw fit to appoint a second family 
meeting to give their advice touching the interests of the minor, it 
was certainly competent for the family meeting to do so without ref- 
erence to what had been done by any former family meeting: and, on 
the application of the tutrix to have the deliberations of the last 
family meeting confirmed, the court could confirm or reject it as in 
its judgment was proper. The opposition of John A. Dardenne 
should have been rejected. 

In the Matter of the Estate of F. Norbert Marionneaux. Opposi- 
tion of John A. Dardenne, 427. 

2. Whether, when the Citizens’ Bank foreclosed its mortgage, on the 
fourteenth of March, 1874, and was enjoined by the heirs of Routh 
on various grounds, the adjudication of the community property to 
Widow Routh, in December, 1870, was regular or rot, said widow 
was in possession, and she was proceeded against as tutrix and indi- 
vidually. The mortgage imported a confession of judgment, and 
contained the pact de non alienando. 

If Mrs. Pauline Percy, one of the heirs, was not authorized by her 
husband to make the waiver of notice of seizure, etc., she purchased 
at said sale, and her husband authorized and assisted her to make 
the purghase. She is estopped, therefore, from denying the regu- 
larity of the notice of seizure, etc. 

If the mortgage notes were prescribed, it was the duty of the tutrix 
to plead prescription, and she may be responsible to the heirs for 
her neglect, but this is no cause to annul a sale under the judgment 
rendered on the notes. 

As to the want of service of a notice of the order of seizure and sale 
on the tutrix, it is alleged that the notice was not addressed to any 
one, and the tutrix signed it without affixing the word tutrix after 
her name. But the widow was sued individually and as tutrix. The 
title of the suit is given, and then the usual notice of the order of 
seizure and sale. 

This was delivered to the sheriff, who obtained the signatures of the 
widow and of the heirs of age present to the following waiver, 
written at the bottom of the notice: “ We and each of us do hereby 
waive service and all legal delays or formalities ;” and on the same 
day he served it on the curator ad hoc of one of the heirs, who was 
absent. 

There is no law which requires this notice to be addressed to any one, 
nor is there any force in the objection that the tutrix failed to add to 
her signature the word tutrix. She had the right to waive the for- 
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malities, and she manifestly intended to waive them, individually 
and as tutrix. But, be that as it may, the prescription of five years 
pleaded against any informalities connected with or growing out of 
the sale must be maintained. 

S. M. Routh et al. vs. Citizens’ Bank, 569. 


3. Beyond her revenues, plaintiff had no right to make advances in 
order to educate the minor, his niece, and the tutorship-is not liable 
on account thereof. Plaintiff, in a former suit, had judgment for 
$263 30, the amount of revenues during the period he had the care 
and education of the child. He is not now entitled to judgment for 
the balance of his claim, although the court reserved his right to 
judicially claim it in subsequent proceeding. The reserving of the 
right to claim the balance at a future time does not establish the 
correctness of the demand when the claim is made, nor does it au- 
thorize judgment on a claim for which the tutorship is not bound. 

} 


John Sexton vs. John McMahon, Tutor, 898. 


UNIVERSITY OF LOUISIANA—(MEDICAL DEPARTMENT). 
SEE Corporation, No. 1—Stone vs. Medical Department, 104. 


WARRANTS. 


1. Except for the sum of twenty-five dollars, being a warrant of the 
parish of St. Charles in favor of one Durapau, this sujg is for ser- 
vices rendered by the plaintiff as a physician employed under an 
ordinance of the police jury. Warrants issued to plaintiff for those 
services are offered in evidence to corroborate the other evidence 
introduced to support plaintiff's claim. That part of plaintiff's claim 
which rested on the Durapau warrant should not have been allowed, 
under previous decisions of this court. In other respects the judg- 
ment of the judge a quo in favor of plaintiff is correct. 

' Dr. D. Meng vs. the Parish of St. Charles, 192. 


2. By act No. 41 of 1870,it was provided “that all warrants, checks, or 
orders issued, or that may hereafter be issued, signed, and approved 
as aforesaid, for the supplies and expenses of said Board of Police, 
shall be and are hereby made receivable for all parish and munici- 
pal licenses and taxes and debts due or to become due to the par- 
ishes of Orleans, Jefferson, and St. Bernard; provided the aggregate 
of said warrants, checks, or orders so received in each current year 
shall not exceed the amount of the apportionment made by the 
Board of Metropolitan Police Commissioners upon said parishes or 
cities for that year.” 

This clause of the law was indorsed on the back of each of the war- 
rants issued by the Board of Metropolitan Police Commissioners. 
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It doubtless enhanced their value, and induced defendants to pur- 
chase the ones they tendered in payment of their city taxes. 

Act No. 33 of 1874, passed subsequent to the issue of the warrants in 
question, limiting their receivability for taxes to years anterior to 
the first of January, 1874, and prohibiting said warrants from being 
received for taxes due thereafter, is unconstitutional and void, be- 
cause impairing the obligations of a contract. 

There is nothing in the record showing that the aggregate of the war- 
rants receivable for taxes for the current year exceeded or did not 
exceed the amount of the apportionment made by the Board of 
Police Commissioners for that year. If it was in excess of that ap- 
portionment it was in the power of the plaintiff to show it, because 
no one can know so well as the city of New Orleans how many war- 
rants it has received during the current year and whether it exceeds 
the amount of apportionment aforesaid. 

As to the power of the General Assembly to make warrants issued in 
evidence of expenses for policing the city receivable for taxes due 
the city, there can be no doubt. . 

City of New Orleans vs. City Hotel and R. S. Morse and J. E. 
Zuntz, 423. 

. This suit must be regarded as one on warrants issued by a police 
jury, and is similar to that of Sterling vs. West Feliciana, 26 An. p. 
59. THe decision must be the same, for the reasons set forth in 
that case. . Jean Bertrand vs. Parish of Vermilion, 588. 

. The plaintiff sues the parish of Iberia to recover twenty-four hun- 
dred dollars for the lease, at the rate of six hundred dollars per 
annum, of a building to be used as a court-house and offices, and 
occupied for said use during four years. The defense is that the 
agreement was to pay in warrants, and not in currency; that parish 
warrants are worth fifty cents on the dollar; and that a tax to pay 
the judgment rendered in this case can not be lawfully levied, as it 
would be in excess of fourteen and a half. mills, which is the limit of 
taxation fixed by law. 

If the parish had had the right to issue warrants (but it had not) then 
these warrants would have to be paid with currency. The parish 
could not discharge its obligation on the warrants by paying fifty 

. per cent of their face. 

There is no force in the objection that a tax to pay the judgment ren- 
dered against the parish can not be levied. The law (act of 1869) 
makes it the imperative duty of courts to order the levy and col- 
lection of a tax whenever it is necessary to pay a judgment. 

Mrs. Hortense Dupérier vs. Police Jury of the Parish of Iberia, 
613. 
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SEE Po.ice Juries, No. 4—Davis vs. Parish of Caldwell, 860. 

See Aupitor, No. 1—State ex rel. Mentz vs. Clinton, Auditor, 47. 

Sree Avupitor, No. 2—State ex rel. New Orleans Republican Printing 
Company vs. Clinton, Auditor, 72. 

Sre Avupiror, No. 3—State ex rel. Gourdon vs. Clinton, Auditor, et 
al., 85. 

See Avupitor, No. 4—Buffington vs. Clinton, 132. 

Sre Aupitor, No. 5—State ex rel. Bloomfield vs. Clinton, Auditor, 
350. 


WIDOW. 


1. On the eighteenth of January, 1872, Mary A. Felton, wife of J. J. 
Worley, being a widow, renounced the community by authentic act. 

In September, 1874, this suit was instituted to make her responsible 
for plaintiff's claim as judgment creditor of her husband, on the 
ground that a community of property existed between them, and 
that at his death she assumed the control and ownership of that 
property. 

It has already been held by this court that the widow of a deceased 
husband may renounce the community, at any time before the court 
having unlimited jurisdiction’ over the subject has pronounced a 
final judgment against her as a partner in community. This decis- 
ion correctly interprets the law. . 

If the defendant had concealed, or made away with, any of the prop- 
erty belonging to the community after the dissolution of the mar- 
riage, her renunciation would not have availed. 

John T. Ludeling vs. Mary A. Felton and Husband, 849. 
2. The law allowing the necessitous widow to claim one thousand dol- 
lars out of the succession of her husband has no application to a 
case like this, where the widow accepted the succession purely and 
simply and was regularly put in possession thereof. 

By thus accepting the succession it ceased to exist. She became the 
owner of the property and also liable to plaintiff for the amount of 

~ his claim. 

Nicholas Claudel vs. Catherine Palao, 872. 
WILL. 


1. The error in this case.is in supposing that an omission or defect ex- 
ists in the will in controversy. Of course nothing can be added to 
that instrument to cure any want of legal requisites. But neither 
the laws of Illinois, where the testatrix died, nor of Louisiana, where 
she resided and left property, require that a will shall state where it 
was made. The place where it was made is a fact dehors the will, 

which may be proved like any other fact. There is nothing in the 
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objection that it would be establishing title to immovable property 
by parol evidence. The testament is in writing, and is the title to 
the property bequeathed. 

To prove where the aforesaid will was made, so as to ascertain what 
laws control its form, would no more conflict with the prohibition 
against proving title to real property by parol than would be the 
proving of the handwriting to an olographic testament by parol, or 
the genuineness of a vendor’s signature to an act sous seing prive. 

The will, which is the basis of this controversy, was made according to 
the formalities prescribed by the laws of Illinois. Articles 1653 and 

_ 1€54 of our Code contain similar provisions. 

The objection to the testimony of Charles Robb on the ground that he 
is the legatee under the will was properly overruled. He is not an 
attesting witness to the will. For that purpose he would have been 
incompetent. But, in a Louisiana court, he was a competent witness 
to prove any fact in regard to the matter in controversy which he 
might know. ‘ 

The article 1689 of the Civil Code clearly authorizes the probate of a 
foreign will in Louisiana. It declares: “This order of execution 
shall be granted without any other form than that of registering the 
testament, if it be established that the testament has been duly 
proved before a competent judge of the place whence it was received. 
In the contrary case the testament can not be carried into effect, 
without its being first proved before the judge of whom the execu- 
tion is demanded. 

Succession of Mrs. Virginia H. Hall, Deceased Wife of Charles 
Robb. On Application for Probate, 57. 

2. Where there has been no testamentary disposition of the disposable 
share of the predeceased husband or wife in the community, the 
survivor shall be entitled to a usufruct, during his or her natural 
life,.of so much of the share of the deceased in such ‘community 
property as may be inherited by his or her issue proceeding from 
said marriage. 

The condition upon which the survivor shall have a usufruct is, that 
the predeceased husband or wife shall not have disposed of his or 
her share—that is the share that he or she was permitted by law to 
dispose of. 

In the case at bar the disposable quantum was one-third of the prop- 
erty of the deceased; and the surviving widow has acquired this third 
in full ownership by testamentary disposition. 

Tf the usufruct of the share of the deceased was more desirable than 
the full ownership of one third thereof, the surviving widow could 
have renounced the legacy. As she prefers the rights acquired by 
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the will to those accorded to her by law, she has no cause to com- 
plain. She can not hold both. 
Mrs. Leda Forstall, Wife of O. C. Olivier, vs. Widow Edmond J, 
Forstall; and Widow Edmond J. Forstall vs. Widow V. Choppin 
et al. Consolidated, 197. 


3. About nuncupative testaments made by public act article 1572 of the 
Civil Code says: “This testament must be signed by the testator. 
If he declares that he knows not how or is not able to sign, express 
mention of his declaration as also of the cause that hinders him 
from signing must be made in the act.” 
The only mention made in this case is, “ that the testatrix, being illit- 
erate, has made her mark.” This is not sufficient; the will is null 
and void. 
In the Matter of the Succession of Mary Carroll, Deceased, Wife 
* of J. M. Shafer, 388. 


4. The judge of the court below was unquestionably right in admitting 
the testimony of Armstrong, one of the subscribing witnesses to the 
will in controversy. Nuncupative wills by public act, in order that 
their execution may be ordered, do not require to be proved; for 
that purpose they make full proof of themselves. But to say that, 
after being proved, they can only be attacked upon the ground of 
forgery, is to say that the forms of these instruments, which are 
sacramental, can never be inquired into. 

If article 1578 of the Code be applied to the instrument in evidence, it 
will follow that the requirements of the law were not complied with, 
and that it is therefore null as a nuncupative will by public act. 





The proces verbal of the notary shows that the instrument was drawn 
up in the presence of three witnesses. The nuncupative testament 
under private signature must be written by the testator himself or 
by any other person from his dictation, or even by one of the wit- 
nesses, in presence of five witnesses residing in the place where the \ 
will is received; or of seven witnesses residing out of the place, or it 
will suffice if, in the presence of the same number of witnesses, the 
testator presents the paper on which he has written his testament or 
caused it to be written out of their presence, declaring to them that 
that paper contains his last will. 

It is evident that the will in question is neither valid as a will by pub- 
lic act, nor by private act. 

In the Matter of Mary Ann King, Wife of H. W. King, vs. John 
P. Vairin et al., 452. 


5. When posterior testaments do not expressly revoke prior ones, they 
must all be executed, unless the last tacitly revoke the first; but in 
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~” the latter case the last prevails, since the testament is essentially the 
expression of the last will of the testator. 

The doctrine that because the first will of the testator is not expressly 
and unconditionally revoked by the testator in the second will there- 
fore the first will in its entirety remains in full force is not tenable, 
for by the provisions of article 1691 of the Civil Code wills are re- 
voked tacitly as well as expressly. 

Tacit revocation results from some other disposition of the testator 
or from some act which supposes a change of will. When, there- 
fore, by the first will in the case before this court the testator con- 
stituted Celestine Eustis legatee for one thousand pounds and by the 
second a legatee for five hundred pounds, there was a tacit revoca- 
tion. There was a confliction between the provisions of the two 
wills in regard to the amount of the legacy, the provision of the last 
will showing the intention to bestow ypon the legatee five hundred 

=. pounds and not one thousand pounds. 

In the cases of Mrs. Ximino and the minor, Anna Ximino, and the two 
asylums, no change was made in the legacies by the last will. This 
shows only the intention of the testator repeated in the second will 
that these legatees should receive the legacies granted by the first will. 

Upon no sound principle of reasoning can it be maintained that when 
anterior or preceding testaments are not expressly and entirely re- 
voked by subsequent ones all the provisions of all the testaments 
have effect, and that in such cases there is a cumulation of the lega- 
cies contended for by the opponents in this case. 

. Succession of Wm. N. Mercer, 564. 

_ 6. Judicial proceedings upon a void instrument are void, and whether 
the widow, in this instance, may be concluded or not by any pro- 
ceedings taken by her on her own behalf, the minors whom she 
represents are certainly not concluded. 

Mrs. Josephine. M. Buelow, Dative Tutrix, et al. vs. Alfred A. 
Mandal et al., 697. 

7. The will in controversy was in the possession of the testatrix. She 
requested one of the witnesses to read it, which he did in her pres- 
ence and inthe presence of the subscribing witnesses. She declared 
after the reading that it was her will, and she signed it. The will is 
valid. 








It can not be seen how the testatrix could better have “ presented” 
the will to the witnesses. Indeed, she could only have done it in 
one other way, to wit: by taking it up in her hand, giving it to one 
of the witnesses, declaring at the time in terms: “This is my last 
will.” . 


J. Buntin et al. vs. E. M. Johnson, 796, 
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8. The intention of the testator is the law of this case. That intention 








































was: First—to give to each of the parties, three in number, named 
in a certain clause of the will, five thousand dollars. Second—In 
ease of the death of either or all of them, he willed that the shares 
bequeathed to them should go to the universal legatee. Third—He 
ordered that none of the legatees should be paid until the happen- 
ing of a certain contingency. Neither of the contingencies has hap- 
pened, and there is no possibility of its happening. 

It is also clear that the testator intended that his universal legatee 
should receive the legacies mentioned in case the three legatees did 
not marry before they reached the age of twenty-one or did not 
reach that age. Two of them died before these contingencies hap- 
pened. The amounts left to them are therefore, under the terms of 
the will, to be gathered by the universal legatee, and not by the sur- 
viving sister and legatee, the plaintiff in this case. 

Mrs. Satlie J. Pinkston vs. Morse & Zunts, 890. 


WITNESS. 


1. A bill of exception was taken in this case to the ruling of the judge 
a quo admitting a child six years old to testify against the prisoner. 
Under the age of fourteen a child will not be presumed to have a 
sufficient understanding to be a witness, and inquiry is made by the 
judge to ascertain his capacity to be sworn, and his admission or 
rejection must depend upon the sound discretion of the judge. The 
law fixes no precise age when the witness shall be excluded. In the 
present case the district judge examined the child and considered 
him of sufficient understanding to be sworn. No reason is shown 
why his ruling should be reversed. 
The State of Louisiana vs. Joseph Richie, 327. 


2. Defendant’s wife having been heard as witness for her husband in 


this case, before tle district attorney could object to her answering 
the questions propounded, the evidence was on motion of said dis- 
trict attorney ruled out on the ground that the wife could not testify 
for or against her husband. 

There was error in this ruling. The wife was not a competent witness 
for or against her husband. She could have been excluded from 
testifying. But the objection should have been made to her testify- 
ing at all. After testifying it was too late to have her testimony 
stricken out. If the fact be that the district attorney did not dis- 
cover that the witness was the defendant’s wife until after she had 
testified, the fact should have been stated in thg bill. 

The State of Louisiana vs. Alexander Williams, 604. 

3. A bill of exceptions was taken to-the admission of Mrs. C. Reilly, the 
81 
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WITNESS—Continued. 
testatrix, as a witness, on the ground that by the law the husband 
and wife can not testify for or against each other, this being a suit 
against the succession of her husband. This objection was properly 
overruled. 

At the decease of the husband the feelings and influences supposed to 
exist during the conjugal state, tending in their character to render 
evidence given by one of the spouses to affect the other partial and 
unreliable, ceased. The policy of the law which forbids during mar- 
riage the husband or wife to testify for or against each other also 
ceased. Cessante ratione, cessat et ipsa lex. 

Michael Reilly vs. Succession of C. Reilly, 669. 








